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U • .... • • . 

IT. & Tw. 

H. & W. 

Hi B. R. (preceded by 
date) 

XT. C. ... ... 

B. jEi. C. ... ... 

Et. E/. Oas. • • • 

Hag. Adm 
Hag. Con. 

Hag. Ecc. 

Hailes 

Hale, C. L. 

Hale, P. C. 

Han* ... . • • 

Har. & Ruth. 

Har. & W. 

Hare. ... ... 

Hard. ... . • . 

Hare 

Hawk. P. C. 

Hay 

Hay & Man*. 

Hayes 
Hayes & Jo. 

Hem. A: M. 

Het. ... ... 

It 0I3. ... ... 

Hodg. 

Hog. 

Holt, Adm. 

Holt, l^q. 

Holt, K. B. 

Holt, N. P. 

Home, Ct. of Sess. 

Hong Kong L. R. 
Hop. &. Colt. 

Hop. & Ph. 

Horn & IT. 

Hov. Supp. 

How. C. ... 

How. C. S. 

How. E. E. 

How. P. L. 

Hud. & B. 

Hudson’s B. C. ... 

Hume 

Hut. 

Hy. B1 

Hyde 

I* 0 /. Ia. It* .. I 

I. Ch. R. 

1. £q. U. 
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Hurlstone and Coltman’s Reports, Exchequer,4 vols. ,1862 — 1866 
Hurlstone and Norman’s Reports, Bxchequer,7 vols., 1856 — 1862 
Hall and Twells’ Reports, Chancery, 2 vols., 1848 — 1850 
Hurlstone and Walmsley’s Reports, Exchequer, 1 vol., 1840 — 
1841 *.* ... ... .*• ... ... ... ... 

Hansell’s Reports of Bankruptcy and Companies’ Winding up 

Cases, 3 vols., 1915—1917 (e.gr., [1915] H. B. R.) 

Reports of the High Court of Griqualand West 
Hodgin’s Election Reports 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1866 
Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 
Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 ... 

Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 2 vols., 17GC — • 
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New Brunswick Reports (Hannay) 
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Harcarse’s Decisions, Court of Session (Scotland), fob, 1 vol., 

1 68 1 " 1 09 1 ... ... ... ... ... ... ... 
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Haw’kins’s Pleas of the Crown, 2 vols. 

Hay’s Reportii 

Hay & Marriott’s Decisions, Admiralty, 1 vob, 1776 — 1779 ... 
Hayes’s Reports, Exchequer (Ireland), 1 vob, 1830 — 1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vob, 1832 — 
1 834 ... ... ... ... ... ... ... ... 

Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1865 
Hetley’s Reports, Common Pleas, fob, 1 vob, 1627 — 1631 
Hobart’s Reports, Common Pleas, fob, 1 vob, 1613 — 1625 
Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 
Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1810 — 1834 ... 
W. Holt’s Rule of the Road Cases. Admiralty, 1 vob, 1863 — 1867 
W. Holt’s Equity Reports, 2 voLs., 1845... 

8ir John Holt’s Reports, ICing’s Bench, fob, 1 vob, 1688 — 1710 
F. Holt’s Reports, Nisi Prius, 1 vob. 1815 — 1817 
Home’s Decisions, Court of Session (Scotland), fob, 1 vob, 1735 
1744 ... ... ... ... ... ... ... ... 

Hong Kong Reports 

llopwood and Coltman’s Registration Cases, 2 vols., 1868 — 1878 
Hop wood and I^hilbrick’s Registration Cases, 1 vob, 1863 — 1867 
Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 
Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 
2 vols., 1753 — 1817 
Howard’s Chancery Practice 

Howard’s Supplement to Rules, etc., of the High Court of 
Chancery in Ireland 
Howard’s Equity Exchequer 
Howard on the Popery Laws 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 
(Ireland), 2 vols., 1827 — 1831 ... 

Hudson on Building Contracts, 2 vols. ... 

Hume’s Decisions, Court of Session (Scotland), 1 vob, 1781 — 1822 
Hutton’s Reports, Common Pleas, fob, 1 vob, 1617 — 1038 
Henry Blackstone’s Reports, Common Pleas. 2 vols., 1788 — 1796 
Hyde’s Reports 

Irish Common Law Reports, 17 vols., 1849 — 1866 
Irish Chancery Reports, 17 vols., 1850 — 1867 ... 

Irish Equity Reports, 13 vols., 1838 — 1851 
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i. L. 
I. L. 
I. L. 
I. L. 
1. L. 
1. L. 
1 . h. 
1. L. 
1. L. 
1. L. 


]R. • • • 

R. (Vol.) 
R. (VoL) 
R. (Vol.) 
R. (Vol.) 
R. (Vol.) 
R. (Vol.) 
R. (Vol.) 
T. ... 

T. Jo. 


All. 

Bom. 

Calc. 

Lali. 

Mad. 

Pat. 

Ran. 


1. R. (preceded by date) 
I. R. (Vol.) C. L. 

1. R. Eq. 

1. It. I jRt &> li. ... ..• 


Ind. Awards 
Ind. Jut. N. S. ... 

Ind. Jut. O. S. ... 

Ir. Cir. Rep. 

Ir. jr vir <• ... ... 

Ir. L, Rec. 1st ser. 

Ip. L. Reo. N. S. 

Irv. 

J. Bridg. 

J. ]0. R*. ... ... ..' 

J . ir^ . ... ... 

J . I^ .Jo* ... ..< 

JT . R. ... ... ... 

J. Ri. I^* S. .«. ... 

J. Shaw, Just. ... 

JT a.c. ... ... ... 

Jac. Ac W . ... ... 

ames ... ... ... 

Jebb & B. 

Jebb Ac S* ... ... 

Jebb, C. C. 

Jebb, Cr. A Pr. Cos. 

J” ei^l^* ... ... ... 

o. Ac C^ar. ... . . . 

J* o. Ac Ijat. ... * . a 

Jo. Ex. Ir. 

J ohn* ... ... ... 

John. Ac U. 

Jur. ... ... ... 

Jur. N. S. 

... ... ... 

I^ * Ac O . ... . . a 

d" * ... ... ... 

K. B. (preceded by date) 

Karnes, Diet. Dec. 

Karnes, Rem. Dec. 

Karnes, Sel. Dec. 

R^ay ... ... ... 

I^eb. ... ... ... 
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Kel. W. ... 

Keny. 
Keny. Ch. 
Kerr 


Irish Law Reports, 13 vols., 1838 — 1851 
Indian Law Reports, Allahabad ... 

Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reports, Lahore 
Indian Law Reports, Madras 
Indian Law Reports, Patna 
Indian Law Reports, Rangoon 
Irish Law Times, 1867 — (current) 

Irish Law Times Journal, 1807 — (current) 

Irish Rei>orts, since 1893 (e.gr., [1894] 1 I. R.) 

Irish Reports, Common Law, 11 vols., 1866 — 1877 
Irish Reports, Equity, 11 vols., 1866—1877 
Irish Reports, Registry Appeals in the Court of Exchequer 
Chamber and Appeals in the Court for Land Ctisos Reserved, 
1 vol., 1868 — 1876 

Industrial Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series ... 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1866... 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New Series, C vols., 1833 — 1838 
Irvine’s Justiciaiy Reports (Scotland), 6 vols., 1852 — 1867 

Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1613 
' 1 62 1 ... ... ... ... ... ... ... 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
Div^ision ... ... ... ••• ••• 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) ... 

Jurist Reports ... ... ... ... ••• *«• ••• 

Jurist Repioi'ts, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 
Jacob's RepoHs, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 
Nova Scotia Repoi-ts (James) 

Jebb and Bourke’a Reports, Queen’s Bench (Ireland), 1 vol. 

1841""' 1842 ... ... ... ... ... ... ••* 

Jebb and SjTues* Reports, Queen’s Bench (Ireland), 2 vols., 

JeWB CrowTi Cases Reserved (Ireland), 1 vol., 1^2—1840 
Jebb’s Clown and Presentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 
^•"*^1 839 ... ... ... ... ... ... ... ... 

Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 
1 844 1 846 *.. ... ... ... ... ... ... 

T, Jones* Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 
Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 
.Johnson and Hemming’s Reports, Chancery, 2 vols., 1859 — 1862 
.Jurist Reports, 18 vols., 1837 — 1854 
Jurist Repoils, New Series, 12 vols., 1855—1867 

Kotze’s Reports of the Iligh Court of the Transvaal Province, 

1 i 1 1 ... ... ... ... ... ... ... 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 
Kay and Johnson’s Reports, Chancery, 4 vols., 1854 — 1858 ... 
Law Reports, King’s Bench Division, since 1900 (c.y., [1901] 2 
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Karnes, Dictionary of Decisions, Court of Session (Scotland), 
fol., 2 vols., 1540— “1741 ... ... ... ... ... 

Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1716—1752 

Kame.s, ^‘lect Decisions, Court of Session (Scotland), 1 vol., 
1752 — 1768 

Kay’s Reports, Chancery, I vol., 1853 — 1854 

Keble’s Reports, fol., 3 vols., 1661 — 1677 ... 

Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 
Keilwey’s Reports, King’s Bench, foL, 1 vol., 1327 — 1578 
Sir John Kelyng’s Reports, Crown Cases, fob, 1 vol., 1662 — 1707 
W. Kelynge’s Reports, fol., 1 vol., Chancery, 1730 — 1732; 

King’s Bench, fob, 1731—1734 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1753 — 1760 ... 
Chancery Cases in Vol. II. of Kenyon’s Notes of Cases, 1753—1 754 
New Brunswick Reports (Kerr) 
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Kilkerran 

& Oml)# ••• ••• 

Knapp • • • • • • • • • 

Knox • • • • • • • • • 

Konst. &> W. Rat. App. 

Konst. Rat. App* 

L. & G. temp. Plunk. ... 

L. & G. temp. Sugd. 

L. & clsb. • • • • • • 

L. 0. & Gaz. 

Xj. C. J. • • . 

L. 0. L. J. 

L* 0. R. ... 

L. G. R. 

L. J. Adm. 

L. J . Bey, 

L. J. C. C. 

L. J. C. P. 

L. J. Ch. 

L. J. Eccl. 

L. J. Ex. 

L. J. Ex. Eq. 

L. J. K. B. or Q. B. 

L. J. M. C. 

L. J. N. C. 

E. J . O. S. 

Xj. j . X . . • « 

L. J. P. & M. 

L. J. P. 0. 

L. J. P. M. & A 
L. J o. . • • 

Xj. 1j. R'. ... 

L. M. & P. 

L. 

L. R. A. & E. 

L. R. C. C. R. 

L. R. C. P. 

L. R. Eq. 

L. R. Exch. 

L. R. H. L. 

L. R. Ind. App. 

L. R. Ind. App. Supp. 
Vol. 

L. R. Jr. 

L. R. P. & X). ... 

L. R. P. 0. 

L. R. Q. B. 

L. R. Q. B. ... 

L. R. Sc. & Div. 

Xj. ^I?. ... ... 

L. T. Jo. 

L. T. O. S. ... 

L. Th 

Xjano ... ... 

X ^at. ... ... 

XjawB. Reg. Cas. 

Xjd. Raym. 

Ji 0 . &t Oa* ... 

Xjeaoh 

IjOO ' r . ... 

Liee temp. Hard. 


Kilkerran’s Decisions, CJourt of Session (Scotland), foL, 1 vol., 
1738“~"1T62 ... ... ... ... ••• ••• ••• 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 
Knapp’s Reports, Privy Council, 3 vols., 1829 — 1836 ... 

X^Tiox s Reports .*• ... ... ... ... ... ... 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 — 
1912 ... ... ... «•. ... ••• ••• ••• 

Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... 

Xjloyd and Goold’s Reports temp. Plunkett, Chancery (Ireland), 

1 vol., 1834 " 1839 ... ... ... ... ... ... 

XJoyd and Goold’s Reports temp. Sugden, Chancery (Ireland), 

1 vol., 1836 ... ... ... ... ... ... ... 

Lloyd and Welsby’s Commercial and Mercantile Cases, 1 vol,, 

1829 — 1830 

Local Courts and Municipal Gazette 

Lower Canada Jurist 

Xjower Canada X^aw Journal 

Lower Canada Reports 

Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1865 — 1875 
Law Journal, Bankmptcy, 1832 — 1880 ... 

Ijaw Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 
Law Journal, Chancery, 1831 — (current) 
law Journal, Ecclesiastical Cases, 1806 — 1875 ... 
law Journal, Exchequer, 1831 — 1875 
Xaw Journal, Exchequer in Equity, 1835 — 1841 
law Journal, King’s Bench or Queen’s Bench, 1831 — (emrent) 
Xaw Journal, Magistrates’ Cases, 1831 — 1896 ... 
law Journal, Notes of Cases, 1806 — 1892 (from 1893, see law 
J ournal )^... ... ... ... ... ... .■. ... 

law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, X)ivorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858 — 1859, 
1860 — 1875 

Law Journal, Privy Council, 1865 — (current) ... 

Xaw Journal, Probate, Matrimonial and Admiralty, 1860 — 1805 
law Journal Newspaper, 1806 — (current) 

Leader Law Reports 

Ix)wndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1851 ... 

XjCgal ^^ews ... ... ... ... ... ... ... 

Xaw Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1805 
1 87 u ... ... ... ... ... ... ... ... 

Law Reports, Crown Cases Reserved, 2 vols., 1805 — 1875 
Xaw Reports, Common Pleas, 10 vols,, 1865 — 1875 
Xaw Reports, Equity Cases, 20 vols., 1865—1875 
Law Reports, Exchequer, 10 vols., 1865 — 1875... 

Xaw Reports, English and Irish Appeals and Peerage Claims, 
House of Xjords, 7 vols., 1860 — 1875 
Law Reports, Indian Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals I^ivy Council, Supplementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 
1877 — 1893 ... ... ... ... ... ... ••• 

Xaw Reports, Probate and Divorce, 3 vols., 1865 — 1875 
Law Reports, Privy Council, 6 vols., 1865—1875 
Xaw Reports, Queen’s Bench, 10 vols., 1865 — 1875 
Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Xjorda 

2 vols., 1800 — 1875 

Xaw Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Xaw Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

X j s ^ 9l^liLenniis ... ... ... ... ... ... ... ... 

Lane’s Reports, Exchequer, fol., 1 vol., 1605 — 1611 ... 

Latch’s Reports, King’s Bench, fol., 1 vol., 1626 — 1628 
Lawson’s Registration Cases, 1895 — (current) ... 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1694 — 1732 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... 

Leach’s Crown Cases, 2 vols., 1730 — 1814 

Sir G. Lae’s Ecclesiastical Judgments, 2 vols., 1762 — 1758 
T. Lae’s Cases temp. Hardwicke, King’s Bench, 1 vol., 1733 — 
1 * ... ... ... ... ... ... ... ... 
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Xj0^^0 •«' 

XjCOD.* ••• ••• *•< 

Lew. C. 0. 

Ijey ••• ••• 

Ijib. ^^jss* • • • • • • 

... ••• ••• 

. • • • • • • 

Lloyd, L. R. 

Doyd, Pr. Cas. ... 

... ... ... 

Long. & T. 

Lords Journals ... 

Lud. E. O, 

Lumley, P. L. C. 

X^iVisli. ... ... ... 

JiVll/. ... ... ... 

Lut. Reg. Cas. ... 

Lynd. 

M 

iLfA# ••• ••• 

M. & W. 

Al. 0. R'. . • • . • . 

M. H. C. R. 

M. L. R. (Vol.) K. B. or 

... ... ... 

M. L. R. (Vol.) S. r. ... 

M. M. Cas. 

Mac. 

Mac. & G. 

Mac. &; n. 

M‘Cle. 

M‘ae. & Yo 

Macfarlane 

Macl. & Rob. 

Macph. (Ct. of Sess.) ... 

Macq. 

Macr. 

^^ad. ... ... ... 

Madd. 

Madd. & G. 

]&faxlox ... ..^ ... 

Madox, Exch. ... 

drg. ... ... ... 

Man. & G. 

Man. & Ry. E. B. 


Man. & By. M. C. 
Man. L. J. 

Man. L. R. 

Man. R. temp. Wood 
3Sans. ... ... 

Mar. L. C. 

March 

J dar r. ... ... 

Marsh 

Marsh 

Idayn. ... ... 


Meg. 
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XjCgal R<ejporter ... ... ... ... ... ••• ... 

XiCgge s IhdportyS ... ... ... ... ... ... ... 

Leonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 1552 — 1615 ... 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 3 vols., 
1 66(1~~“16116 ... ... ... ... ... ... ... 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 
1 

Ley’s Reports,* King’s Bench, fol.ri vol.*,’ ‘1608-^*1629 
JJber Assisarum, Year Books, 1 — 51 Edw. Ill — 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 
Lloyd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 5 vols., 1914 — 1918 
Lofit’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 
1841 — 1842 ... ... ... .•. »»• ••• ••• 

Journals of the House of Ijords ... 

Luder’s Election Cases, 3 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Ijushington’s Reports. Admiralty, 1 vol., 1859 — 1862 ... 

Sir E. Lutwyche’s Entries and ifeports, Common IMeas, 2 vols., 

1 (i82 — 1704 ... ... ... ... .«• 

A. J. Lutw'yche’s Registration Ca.ses, 2 vols., 1843 — 1853 
Lyndwood, Provinciale, fol., 1 vol. 

Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1 828“— ~ 1 8«)0 ... ... ... ... ... •*. 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Excliequor, 10 vols., 1830 — 1847 
Montreal Condensed Rejwrts 
Madras High Court RejKJrts 

Montreal Law Repoi’ts, King’.s Bench or Queen’s Bench 
Montreal Law Reports. Superior Court ... ... ... ... * 

Martin’s Reports of Mining Cases 
Macassey’s New Zealand Reports 

Macnaghten and Gordon’s Reports, Cliancery, 3 vols., 1810 — 

••• ••• ••• ••• 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 
M‘Cleland’s Reports, Exchequer, 1 vol., 1824 ... 

M‘(?leland and Younge’s Reports, Exchequer, 1 vol,, 1824 — 1825 
Macfarlane’.s Jury Trials, CouH of Session (Scotland), 3 parts, 

1838—1839 

Maclean and Robin.son’s Scotch Appeals (ITou.^e of I^rds), 1 
"v ol . , 1 839 ... ... ... ... ... ... ... ... 

Maepherson, Court of Se.ssion (.Scotland), 3rd serie.s, 11 vols., 

1862—1873 

Macqueen’s Scotch Appeals, House* of Lord.s, 4 vols., 1819 — 1865 
Maorory’s Patent Cases, 2 part.s, 1817 — 1856 
Madras High Court Rej)orts 

Maddock’s Reports, Chancery, 0 vols., 1815 — 1821 
Maddock and Geldait’s Reports, Chancery, 1 vol., 1819 — 1822 
(V^ol. VI. of Madd.) 

Madox’s Pormulare Anglicamim ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
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S. Ab. S* R.) ... .•• •.. ••• ••• 

Reports of the Supreme Court of the Cape of Good Hope from 
1880 ... ... ... 

Court of Session Cases (Scotland), since 1906 (e,g., [1906] S. C.) 
Court of Session Cases (Scotland) (House of Lords), since 1906 
(e.g., [1906] S. C. (H. L.)) 

Court of Justiciary Cases (Scotland), since 1906 (e.g., [1906] S. C. 

(J.)) ... ... ... ... ... ••• 

Canada, Supreme Court Reports ... 

Scots law Times, 1893 (current) ... 

Queensland State Reports 

Reports of the High Court of 2Southcm Rhodesia 
Stuart’s Lower Canada Reports ... 

New South Wales, State Reports 

Queensland Reports, Supreme Court 
Stuart’s Vice-Admiralty Reports ... 

South-West Africa law Reports ... 

Saint’s Digest of Registration Cases, 1843 — 1906, 1 vol. 

Salkeld’s Reports, King’s Bench, 8 vols., 1089 — 1712 

Saskatchewan Law Reports 

Sausee and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1837 

Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1672 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1905 — (current) 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 — 1848 ... 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and III.), 2 vole., 
1852 ' '1858 ... ... ... ... ... ... ... 

Savile’s Reports, Common Pleas, fol., 1 vol., 1580 — 1591 
Sayer’s Reports, King’s Bench, fol., 1 vol., 1751 — 1756 
Scottish Jurist, 46 vols., 1829 — 1873 
Scottish Law Xleporter, 1865 — 1924 
Scots Revised Reports 

Schoales and Lefroy’s Reports, Chancery (Ireland), 2 vols., 
1802 — 1806 

Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 ... 

Scott's New Reports, Common Pleas, 8 vols., 1840 — 1845 
Seanle and Smith’s Reports, Probate and Divorce, 1 vol., 1859 — 

Select Cases in Chancery, fol., 1 vol., 1085 — 1698 (Pt. XII. of 
^^S/S * irx f^l^ .) ... ... ... ... .** ... ... 

Selwyn’s Abridgement of the I^aw of Nisi Prius 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements & Removals, 

1 vol., 1710 — 1742 

Shaw, Court of Session Cases (Scotland), 1st scries, 16 vols., 
1821— “1838 ... ... ... ... ... ... 

Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 
1836— “1838 ... ... ... 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 

Lamond, 3 vols., 1726 — 1868 

P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1831 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 

Sheppard’s Touchstone of Common Assurances 

Shower’s Reports, King’s Bench, 2 vols., 1678—1695 

Shower’s Cases in Parliament, fol., 1 vol., 1694 — 1699 

Siderfin s Reports, King’s Bench, Common Pleas and Excheauer. 
fol., 2 vols.. 1667—1670 ^ 


Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
S. Af. 

Au& 
S. Af. 


S. Af. 


Aus. 


S. Af. 
Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
8.-W. Af. 
Eng. 
Eng. 
Can. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 


Scot. 

Scot. 

Scot. 

Soot. 

Scot. 

Eng. 

Eng. 

Eng. 


Eng. 



Reports included in this Work and their Abbreviations. 


XXIX 


Sim* 

Sim. & 

Sim. N. S. 

Skin. • • • 

Sm. & Bftt* ... 

Sm. & O’. ••• 

Smithy K. • • • • • • 

Smithy L. C. • • . 

Smith, Reg. Cas. 

Smythe ... . • . • • • 

Sol. Jo. ... ••• ••• 

Spence ... ••• 

Spinks ... *•' 

St. B. Qd. (preceded by 
date ) ... ... ••• 

Stair Rep. 

Stark. ... . • • • . ■ 

State Tr. ... . . . 

State Tr. N. S. 

Stewart ... . • . . • • 

Stockton ... ... . . . 

Story ... ... • • • 

Stra. ... ••• 

Stu. M. & P. 

Stuart ... «•. ... 

Stuart, A-dm. • • • . . . 

Stuart, Adm. N. S. 

Stuart, ... ... 

Sty . ... .*. 

Sw . ... . • • . * . 

Sw. & Tr. 

S^van. ... ... ... 

Swin. 

Symo 

T. & M. ... 

T H 

•«< 

• J*0# ••• 

C 1^9 ••• ••• 

•••• ••• 

T P 

A. •JL^ ••• *41 

T P D 

-a. 9 -a • •••• ••• *•! 

T. Raym. 

T q 

9 9 Z 7 • ••• ••• 

Taml. 

Tas. L. R. 

Taunt. ... 

Tax Cas. 

Tay 

Temp. Wood 

Term Rep 

Terr. L. R 

Thom 

Toth. 

Town St. Tr 

Trem. P. C 

Trist 

Tru. 

Tudor, L. C. Merc. Law. 
Tudor, L. C. Real Prop. 
Turn, &R. ... \. 

Tyr 

Tyr. & Gr 

Jur 

tJ. C. L. J. N. S. 


Simons’ Reports, Chancery, 17 vols., 1826 — 1852 
Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1826... 
Simons’ Reports, Chancery, New Series, 2 vols., 1850 — 1852 ... 
Skinner’s Reports, King’s Bench, fol., 1 vol., 1681 — 1697 
Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 

1 82 1*" 1 82o ... ... ... ... ... ... ... 

Smale and GifTard’s Reports, Chancery, 3 vols., 1852 — 1857 ... 
J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1806 
Smith’s Leading Cases, 2 vols. 

0. L. Smith’s Registration Cases, 1895 — (current) 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 
Solicitors’ Journal, 1856 — (current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinks’ Prize Court Cases, 2 paiCs, 1854 — 1856 

Queensland State Reports, since 1902 (e.gr., [1902] St. R. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 

Starki’s Reports, Nisi Prius, 3 vols., 1814—1823 !!! ’.!! 

State Trials, 34 vols., 1163 — 1820 
State Trials, New Series, 8 vols., 1820 — 1858 
Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton’s Vice- Admiralty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence 
Strange’s Reports, 2 vols., 1716 — 1747 ... 

Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 1851 — 
1 8o3 ... ... ... ... ... ... ... ... 

Sessions Cases (Stuart) 

Stuart’s Vice- Admiralty (Lower Canada) Cases, 1836 — 1856 ... 
Stuart’s Vice-Admiralty (Ijower Canada) Cases, 2nd series, 1859 
' 187 4 ... ... ... ... ... ... ... ... 

Stuart’s Reports of Cases in King’s Bench, etc. (Lower Canada), 

Styfe’s Reports, Kirip’s Bench, foi.’,’ 1 voi!i 1646—1653" 

Swabey’s Report, Admiralty, 1 vol., 1855 — 1859 

Swabey and Tristram’s Reports, Probate and Divorce, 4 vols., 

1 1 ^^6 .) ... ... ... ... ... ... 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
Swinton’s Justiciary Reports (Scotland), 2 vols., 1835 — 1841 ... 
Syme’s Justiciary Repoits (Scotland), i vol., 1820 — 1829 

Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 1851 
Reports of the Witw'atei*srand High Court (Transvaal Colony), 
1902 1909 ... ... ... ... ... ... ... 

Sir T. Jones’s Reports, King’s Bench and Common Pleas, fol., 
1 vol., 1007 — 1085 

Reports of the Witwatersrand High Court (Transvaal Colony), 
1910 — (current) ... 

The Times Law Reports, 1884 — (current) 

Reports of the Supreme Court of the Transvaal, 1910 — (current } 
South African I^aw Reports, Transvaal P^x)vincial Division ... 
Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 1000 — 

1 O^^tl ... ... ... ... ... ... ... ... 

Reports of the Supreme Court of the Transvaal, 1902 — 1909... 
Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports 

Taunton’s Reports, Common Pleas, 8 vols., 1807 — 1819 
Tax Cases, 1875 — (current) 

Taylor’s King’s Bench Reports ... 

Manitoba Reports temp. Wood 

Term Reports (Durnford and East), fol., 8 vols., 1785 — 1800... 
Territories Law Reports ... 

Nova Scotia Reports (Thomson) ... 

Tothill’s Transactions in Chancery, 1 vol., 1559 — 1646 
Townsend, Modern State Trials ... 

Tremaine Pleas of the Ciown, 1 vol., 1607 
Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 ... 

New Brunswick Reports (Ti*ueman) 

Tudor’s Ix?ading Cases on Mercantile and Maritime Law 
Tudor’s Leading Cases on Real Pioperty 

Turner and Russell’s Reports, Chancery, 1 vol., 1822 — 1825 ... 
TyrWhitt’s Reports, Exchequer, 5 vols., 1830 — 1835 ... 
Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835 — 1836 

Upper Canada Jurist 

Canada I^w^ Journal, New Series, 1865 — (current) 


Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Aus. 

Scot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Can. 

Can, 

Can, 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

S. Ai. 

Eng. 

S. Af. 

Eng. 
S. Af. 
S. Af. 

Eng. 
S. Af. 
Eng. 
Aus. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 

Can. 

Can. 
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Reports included in this Work and their Abbreviations. 


u. c. L. j. o. s. 

TJ • C« . • 

Udal 


Canada Law Journal, Old Series, 10 vols., 1855 — 1864 
Upper Canada Reports, Queen’s Bench 
Fiji Law Reports (Udal) ... 


• • • 

• • • 

• • • 


Caou 

Can. 

PijL 


V. L. R. 

V. R. 

V. R. (Adm.) 
V. R. (Eq.) 
V. R. (Law) 
Vaugh. ... 
Vent. 


Vem. 

Vern. & Scr. 
Ves. 

Ves. & B. 
Ves. Sen. 
Vin. Abr. 
Vin. Supp. 




• . « 


« . « 




• « « 


. • • 


« • • 


Victorian T^aw Reports 
Victorian Reports ... 

Victorian Reports (Admiralty) 

Victorian Reports (Equity) 

Victorian Reports (Law) ... 

Vaughan’s Reports, Common Pleas, fob, 1 vob, 1606 — 1673* ... 
Ventris’ Reports (Vol. I., King’s Bench ; Vol. II., Common 
Pleas), fob, 2 vols., 1668 — 1691 
Vernon’s Reports, Chancery, 2 vols., 1680 — 1719 
Vernon and Scriven’s Reports, King’s Bench (Ireland), 1 vob, 
1786 — 1788 ... ... ••• ••• ••• ••• 


Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817... 

Vesey and Beames’s Reports, Chancery, 3 vols., 1812 — 1814... 
Vesey Sen.’s Reports, 2 vols., 1747 — 1750 
Viner’s Abridgment of Law and Equity, fob, 22 vols. ... 
Supplement to Viner’s Abridgment of Law and Equity, 6 vols. 


Aus. 

Aus. 

Aub. 

Aus. 

Aus. 

Eng, 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


W . ... ... ... 

. jA,. Ij, R'. ... ... 

W. A’B. AW 

W. & W. 

W. C. C. 

w. n. c. 

W . J o. ... ... ... 

W . bi. II . ... ... 

. X J. R . ... . « « 

W. I.. T. 

'V. N. (preceded by date) 
\V \ 

•«« «<« 

w u 

VT«llV« ••• ... •*. 

W. R 

W. R 

W. W. A A’B 

W. W. R 

Wallis by Lyne 
Web. Pat. Cas. ... 

Welsh, Reg. Cas. 

Went. Off. Ex. 

West 

West trrnp. TTa^-d. 

West. Tithe Cas. 

Wliite 

White A Tud. L. C. ... 
Wight 

Will. Wolb A Dav. 

Will. Wolb A II. 

Willes 

Wilm. 

Wils. 

Wils. AS. 

Wils. Ch. 

Wils. Ex. 

• ... ... ... 
Wm. Bb 

Wm, Rob. 

Wms. Saund. 

Wolf. A B. 

Wolf. AD 

WoU 

Wood 

Y. A. D. 


Watermeyer’s Reports of the Supreme Court of the Cape of 
Good Ilope, 18o7 ... ... ••• ... ••• ••• ••• 

West Australian Law Reports 
Webb, A’Beckett and Williams’ Victorian Reports 
W' y att and ehh ... ... ... ... ... ... ... 

Workmen’s Compensation Cases (Minton-Scnliouse), 9 vols., 
1898 — 1907 ... ... ... ... ••• ... ••• 

South African Law Reports, Witwatersrand High Court 
Sir W. Jones’s Reports, King’s Bench and Ckimmon Pleas, fob, 
1 vob, 1620 1640 ... ... ... ... ... ... 

South African Law Reports, Witwatersrand Local Division ... 
Western Law Reporter 
Western Law Times 

Law Reports, Weekly Notes, 1866 — (current) (e.g., [1866] W.N.) 

Calcutta Weekly Notes 

Weekly Reporter, 54 vols., 1852 — 1906 ... 

Sutherland’s Weekly Reporter 

Weekly Reporter, reporting cases in the Cape Provincial 
Division ... ... .«• ... ••• 

Wyatt, Webb and A’Beckett 
Western Weekly Reports ... 

Wallis’ Reports, Chancery (Ireland), 1 vob, 1766 — 1791 
Webster’s Patent Causes, 2 vols., 1602 — 1855 
Welsh’s Registry Cases (Ireland), 1 vob, 1832 — 1840 ... 
Wentworth’s Office and Duty of Executors 
West’s Reports, House of Lords, 1 vob, 1839 — 1841 
West’s Reports temp, Hardwicke, Chancery, 1 vob, 1730 — 1740 
Western’s London Tithe Cases, 1 vob, 1592 — 1822 
White’s Justiciary Reports (Scotland), 3 vols., 1886 — 1893 
IVhite and Tudor’s Lc*adirig Cases in Equity, 2 vols. ... 
Wightwick’s Reports, Exchequer, 1 vob, 1810 — 1811 ... 
Willmore, Wollaston, and Davison’s Reports, Queen’s Bench 
and Bail Court, 1 vob, 1837 

Willmore, Wollaston, and Hodges’ Reports, Queen’s Bench and 
Bail Court, 2 vols., 1838 — 1839 
Willes’ Reports, Common Pleas, 1 vob, 1737 — 1758 
Wilmot’s Notos of Opinions and Judgments, 1 vob, 1757 — 1770 
G. Wilson’s Reports, King’s Bench and Common Pleas, fob, 

3 vols., 1742—1774 

Wilson and Shaw’s Scotch Appeals, House of Lords, 7 vols*. 

1825—1835 

,T. Wilson’s Reports, Chancery, 2 vols., 1818 — 1810 

J. Wilson’s Reports, Exchequer in Equity, 1 part, 1817 
Winch’s Reports, Common Pleas, fob, 1 vob, 1621 — 1625 
William Blackstone’s Reports, King’s Bench and Common 

Pleas, fob, 2 vols., 1746—1779 

William Robinson’s Reports, Admiralty, 3 vols., 1838 — 1860... 
Williams’ Notes to Saunders’ Reports, 2 vols. ... 

W^olferstan and Bristowe’s Election Cases, 1 vol., 1869 — 1804 
Wolferstan and Dew’s Election Cases, 1 vob, 1857 — 1858 
Wollaston’s Reports, Bail Court and Practice, 1 vob, 1840 — 1841 
Wood’s Tithe Cases, Exchequer, 4 vols., 1650-— 1798 

Young’s Vice- Admiralty Reports 


S. Af. 
Aus. 
Aus. 
Aus. 

Eng. 
S. Af. 

Eng. 
S. Af. 
Can. 
Can. 
Eng. 
Ind. 
Eng. 
Ind. 

S. Af. 
Aus. 
Can. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Soot. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Can. 
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y, & 0. Ch. Ca«. 
y. & 0. Ex. 


• •• 


• • • 


y. & J. 
y. B. 

y. B. (Rolls Series) 
y B. (Sel. Soc.) — 

yelv* ••• 
you. 




• •• 


Younge and Collyer’s Reports, Chancery Cases, 2 vols., 1841 — 




younge and Collyer’s Reports, Exchequer in Equity, 4 vols., 
1888 1841 «•* ••• ••• 

younge and Jervis* Reports, Exchequer, 3 vols., 1820 — 1830... 
*1^6ar J[^oolc9 ... .«• ... ... ... ... ... ... 

year Books (Rolls Series) ... 
year Books (Selden Society) 

yelverton’s Reports, King’s Bench, fol., 1 vol., 1002 — 1613 ... 
Younge’s Reports, Exchequer in Equity, 1 vol., 1830 — 1832 ... 


xxxi 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 




ABBKEVIATIONS 

USED IN THIS WORK. 


(For Abbreviations used in citing^ Reports, see pp. xv — xxxi, ante.) 


A.-G". • 

Act. 

Admlty. 

Affd. 

AfTg. 

Akt. 

Alta. 

Anon. 

Apid. 

Appet. 

Appin. 

Appln. 

Appit. 

Apprvd. 

Arbn. 

Archbp. 

Art. 

Ass. Tax Case 
Assce. 

Assocn. 


for Attorney-General. 

„ Acticn^esellschaft. 

,, Admiralty. 

„ Affirmed. 

,, Affirming. 

,, Aktiengesellschaft ; Aktiebolaget ; AJttieselskabet. 
,, Alberta. 

,, Anonymous. 

,, Applied. 

„ Applicant. 

,, Application. 

„ Application to Register a Trade Mark. 

,, Appellant. 

Approved. 

,, Arbitration. 

Archbishop. 

Article. 

Assessed Tax Case* 

Assurance. 

Association. 


B. C. . 

B. C. 
Bkpey. . 
Bkpt. 
Bldg. Soc. 
Bp. 


Borough Council. 
British Coliunbia. 
Bankruptcy. 
Bankrupt, 
Building Society. 
Bishop. 


C. A. 

C. & S. L. Ity Co. 
C. C. A. 

C. O. R. 

C. C. R. 

C. L. P. Act. 

C. L. Ry Co. 

C. O. R. 

C. 8. U. C. 

Ca, 

Caie. Ry. Co. 

Ch. 

Ch. Biv. 

Co. 

Co-op. Assocn 
Comrs. . 

Consd. . 

Corpn. . 

Ot. 

Ct. of Ch. 

Ct. of Eq. 

Ct. of U. 


,, Court of Appeal. 

City &: South London Railway CJo. 

Court of Criminal Appeal. 

County Court Rules. 

Court of Crown Cases Reserved. 
Ckimmon L#aw Procedure Act. 

Central London Railway Co. 

Crown Office Rules. 

Consolidated Statutes of Upper Canada. 
Capias ad satisfaciandunu 
Caledonian Railway Co. 

Chancery. 

„ Chancery Division. 

Company. 

Co-operative Supply Associatioxi. 
Commissioners. 

Considered. 

Corporation. 

Court. 

Court of CJliancery. 

Court of Equity. 

Court of Review. 



O. 


„ Divisional Court. 
Doubted. 
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Abbreviations 


Difitd. • 
Dlv, Ct. 


for Defendant. 

Distinguished. 

„ Divisional Court. 


Bcel. Comrs. 
£iOol. Ct. 

Dx. Oh. 

Bx n. • 
Bzw. • 
Dzor. 
Ezorship. 
Ezpld. • 
Extd. . 
Gxtriz. • 


Ecclesiastical Commissioners. 
Ecclesiastical Court. 
Exchequer Chamber. 

Ex paHe, 

Exchequer. 

Executor. 

Executorship. 

Explained. 

Extended. 

Executrix. 


Fi* fa, • 
FoUd. . 


„ Fieri facias, 
„ Followed. 


G. & S. W. Ry. Co. 

G. C. R<y. Co. . . 

G. E. Ry. Co. 

G. N. of Scotland Ry- Co. 

G. N. Ploo. & Brompton Ry. Co 
G. N. Ry. Co. 

G. 8. & W. Ry. Co. of Ireland 
G. W. Ry. Co. 

Govt- .... 

Grdns. .... 


Glasgow & South Western Railway Co. 

Great Central Railway Co. 

Great Eastern Railway Co. 

Great North of Scotland Railway Co. 

Great Northern, Piccadilly & Brompton Railway Co. 
Great Northern Railway Co. 

Great Southern <fe Western Railway Co. of Ii’eland. 
Great Western Railway Co. 

Government. 

Guardians or Guardians of the Poor. 


H. C. of A. 

£[. L. . 


High Court of Australia. 
House of Lords, 


I. R. Comrs. 
Insce. 


., Inland Revenue Commissioners. 
,, Insurance. 


JJ. 

Jud. Act 


,, Justices. 

,, Judicature Act. 


K. B. Div. 


„ King’s Bench Division. 


L. & B. Ry. Co. 

L. & N. E. Ry. Co. 

L. & N. W. lly. Co. 
L. & S. W. Ry. Co. 

L. & Y. Ry. Co. 

l! b‘. & S. C. *Ry. Co. 

I^. 0/. ... 

L. C. & D. Ry. Co, 

L. C. C. . . 

L. Elec. Ry. Co. 

L. G. Board . 

Ij. J . . . 

L.JJ. 

L. M. & S. Ry. Co. 

Li T. A: S. By. Co. . 


London & Brighton Railway Co. 

London & North Eastern Railway Co. 

,, London & Noith Western Railway Co. 

,, London & South Western Railway Co. 

,, Lancashire & Yorkshire Railway Co. 

,, Local Board. 

,, T/>ndon, Brighton & South Coast Railway Co. 
,, Ix>rd Chancellor. 

., Ix)ndon, Chatham & Dover Railway Co. 

,, London County Council. 

London Electric Railway Co. 

Ijocal Government Board. 

Ix)rd Justice. 

_ Lords Justices. 

,, London, Midland A Scottish Railway Co. 
London, Tilbury & Southend Railway Co. 


J\I. S. ^Vct . • 

M. S. ^ L. Ry. Cc. 
Mags. 

Mail. 

Mentd. . 

Met. Dist. Ry. Co. . 
Met. Ry. Co. . 

Mid. G. W. Ry. Co. 
Mid. Ry. Co. . 

Mtge. 

Migee. • 

Mtgor. . 


,, Merchant Shipping Act. 

„ Manchester, Sheffield A Lincolnshire Railway Oow 
,, Magistrates. 

. . Manitoba. 

,, Mentioned. 

, Metropolitan District Railway Co. 

,, Metropolitan Railway Co. 

Midland Great Western Railway Co. 

,, Midland Railway Co. 

„ Mortgage. 

„ Mortgagee. 

,, Mortgagor. 


N. B. . 

N. B. Ry. Co. 
N. E. Ry, Co. 
N. P. . 

N. P. . 
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New Brunswick. 

North British Railway Co. 
North Blastern Railway Oo. 
Not Followed. 

Nisi Prius. 
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Abbreviatioits. 


N. s. . 
N. w. P. 
N. W. T. 


for Nova Scotia. 

„ North-West Provinces. 
,, North-West Territories. 


Ont. 

Ord. 

Uverd. 


,, Ontario. 
Order. 

,, Overruled. 


P. O. 

P. B. I. . 

Petn. 

Pltf. 


,, P^vy Council. 

,, Prince Edward Island. 

Petition or Election Petition. 
,, Plaintiff. 


Q. B. Div. 
Que. . 


,, Queen’s Bench Division* 
„ Q^jujere, 

,, Quebec- 


B». C. . 

R. D. C. 

B. S. A. 

B. S. C. 

B. S. C. 

Befd. 

Begn. of Trade Mk. 
Begr. of Trade Mks 
Besp. 

Restg. . 

Rcvsd. • 

Revsg. . 

By. Co. 


Rural Council. 

Rural District Council. 

Rural Sanitary Authority. 

Be vised Statutes of Can^a. 

Rules of the Supreme Court, 1883* 
Referred. 

Registration of Trade Mark. 
Registrar of Trade Marks. 
Respondent. 

Restoring. 

Reversed. 

Reversing. 

Bail. Co. or Railway Co. 


S. Cm » . * . . 

S. C. (name of colony following) 
S. £j. . . . . . 

S. K. & C, By. Co. 

S. E. Ry. Co. 

8. P. 

s.s. 

Sask. 

Sched. 

Set, fa. 

Sect, 

Set. land Act 
Settlmt. * 

Soc. 

Soc. Anon. 

Solr. * * 


,, Slame Case. 

„ Supreme Court of a Colony. 

„ Settled Estates. 

South Eastern Chatham Railway Co. 
South Eastern Railway Co. 

Same Point. 

Steamship. 

Saskatchewan. 

Schedxile. 

Scire Jaciaa, 

Section. 

Settled Land Act. 

Settlement. 

Society. 

„ Soci6t6 Anonyme, etc.; 

,, Solicitor. 


Trade Mk. 
Tram. Co. 


,, Trade Mark. 

„ Tramways Company. 


U. C. . 
IT. D. C. 


U. S. A. 
Union Assmt. 
Urban S. A. 


Com. 


,, Urban Council. 

,, Urban District Council. 

,, United States of America. 

,, Union Assessment Committee. 
,, Urban Sanitary Authority. 


V.-C. 


• I 


Workmen’s Comp. Act 
Y. T 


Vice-Chan cellor. 
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MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and tlie classification of the annotating cases has been done strictly 
in accordance with thest^ meanings. The annotating cases, except such as are classified 
as ** Mentioned,** are grouped according to the points in the case which they annotate : 
within these groups they arc listed clu’onologically, except such as are classified as 
Referred to,” which come at the end of the gi'oup and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally ajL*c grouped together 
after cases ivhich annotate specific j>oints, similarly arranged, and are followed by cases 
classified as ” Mentioned ** arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows : — 

” Applied ’* (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

” Approved ** (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ Considered ** (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

” Doubted ” (Dbtd.). — This exprt'ssion is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is WTong, 
adduces reasons W’hich seem to show' that it is not accurate. 

“ Explained *’ (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision aiTived at is justified or accounted for by calling attention 
to some point of fact or of law' which is usually, but not necessarily, one not obvious 
on the face of the report. 

“ Extended ** (Extd.). — Compare “ Applied,** supra, 

** Followed ’* (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the tw'O cases. 

“ Not Followed ** (N.F.). — Compare ” Followed,** supra ^ to w’hich it is the adverse. 

“ Overruled ** (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical fivcts with the annotated case and in a higher court and the rule 
in the latter case is held to be w’rong. 

•• Referred ** (Refd.). — This expression is used only where the annotating case deals wdth 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated; and where there is no delicate shade of approval or disapproval 
which W'ould justify the use of any of the foregoing words* 

“ Mentioned ** (Mentd.). — ^This expression is used only where none of the foregoing terma 
apply, la other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph* 
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Harbours . 

H igh way A uthoril ies . 
Hospital Committees 
Hospilals , 

Housing 

In cl os are . 


Industrial Schools 
Inebriates . 

/ nfant Life Protection . 
I tif ecHotis Diseases 

1 nfirmaries 

Insurance Committee . 
Intoxicating T/upwrs . 

Joint Burial Boards 
Justices of the Peace 

Knacker's Yards and. 
Slaughter Houses^ 
Licencing of . 
Libraries . 


Light 

Lighting . 

Light Bailways . 


See Elections. 

M Electric LroiiriNa. 

Public Health. 

„ Markets. 

,, Boundaries. 

M Ferries. 

,, Public Health. 

,, Fisheries. 

„ Food and Drugs. 

„ Game. 

,, Game. 

,, Public Health. 

,, Prisons. 

,, Gas. 

,, Street and Aerial 
Traffic. 

M Shipping ; Waters 

A N 13 W a 'r E R “ 
courses. 

,, lIlGilWAys. 

,, Public Heaitii. 

„ Charities ; Luna- 
tics; P u n L i c 
Health. 

,, Compulsory Pur- 
chase OF Land ; 
Public Health. 

,, Boundaries ; Copy- 
holds (’OMMONS : 
EcC'L ESI ASTK’AL 

Law ; Highways ; 
Open Spaces. 

,, Educ'ation. 

,, Intoxicating 
I.uH'Ors. 

, . Fa (TORT ES ; 1 n fa nts . 

,, Animals; Public 
Health. 

,, Poor TjAM'. 

Work and Labour. 

,, I N t o X I (’ a T I N G 
Liquors. 

,, Bthual. 

,, Criminal Law; 
Magistrates. 


IHtblic Health. 

Literary and 
Scientific Insti- 
tutions ; Public 
TIeai.th. 

Easements. 

Ei^ctric Lighting ; 
Gas ; Highways. 

Tramways and 
I..TGHT Railways, 


Locomotives 


Lodging Houses , 


Londim 

London Building Acts 
Lunacy Commissioners 
Magistrates 

Main Ronds 
Markets 
Metropolis 
Midwives . 

Motor Cars 

Music Halls 
Nuisance . 

Offensive Trades 
Omnibuses 

Open Spaces and Be- 
er eati on Grounds 
Parks and Recreation 
Grounds 

Passage - brokers' and 
Emigrant Runners' 
Licence . 
Pawnbrokers 

Pensiotis ComniUtcc 
Petroleum and Other In- 
flammable Substances 
Piers 

Pleasure Roais . 
Poisons 

Police 
Poor Tjtiv 

Protect ion against Fire 
Public Aidhoriiics Pro- 
tection . 

Public Health 
Public Libraries^ Mti- 
scu rnsy Gym nos in ms, 
etc. 

Quarantine 
Railways . 

Rates and Rating 
Recrca i i on Grou n ds 
Refreshment Houses 


7 

See Railways ; Stbke't 
and Aerial 
Traffic ; Tram- 
ways AND Light 
Railways. 

M Inns and Inn- 
keepers ; Land- 
lord AND Tenant ; 
Public Health. 

,, Metropolis. 

,, Metropolis. 

„ Lunatics. 

,, Criminal Law; 
Magistrates. 

,, Highways. 

,, Markets. 

,, Metropolis. 

„ Medicine and 
Pharmacy ; Pub- 
lic Health. 

,, Street and Aerial 
Traffic. 

,, Theatres. 

,, Nuisance. 

,, Public Health. 

,, Street and Aerial 
Traffic. 

,, Open Spaces. 

,, Open Spaces. 


„ Shipping. 

,, P A W N S AND 
Pledges. 

,, Poor Law. 

,, PuBi.ic Health. 

,, Shipping ; Waters 
and Water- 
courses. 

,, Public Health. 

„ Animals ; Medicine 
AND Pharmacy ; 
Sale of Goods. 

,, Police. 

Poor Law. 

,, Public Heai.th. 

„ Public Authorities. 

,, Public Health. 


,, Public Health. 

„ Public Health. 

„ Railways. 

„ Rates and Rating. 

„ Open Spaces. 
..Inns and Inn- 
keepers ; Intoxi- 
cating Liquors ; 
Sale of Goods, 
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Local Govebnment. 


Boads 

Sanitary Accommoda^ 
tion 

Sanitation 

Scavenging and Cleans- 
ing 

Setvers and Drains 

Shop Honrs 

SJavghier Hanses 

Small Holdings . 

Sircci Railways . 

Street Traffic 

Streets 

Telegraphs and Tele- 
phones . 


See Highways. 

,, Public IIkalth. 

,, Public Health. 

,, Public Health. 

,, 8 E W E R S AND 

Drains. 

,, Factories. 

,, Public Health. 
Smai.i. Holdings. 

,, Tramways and 
Light Kaiiavays. 

,, Street and Aerial 
Traffic. 

,, Highways. 

,, Telegraphs a n d 
Telephones. 


Theatres 

Trades 


Traffic Control 

7'ramways 

Veterinary Surgeoyis 

Water Supply 
Ways 

^ Weights and l^leasures . 

I Workhouses 
Working Classes^ Hous- 
ing of . 

Workshops 


See Theatres. 

Animals ; Food and 
Drugs ; Intoxi- 
cating Liquors ; 
Trade and Trade 
Unions. 

,, Street and Aerial 
Traffic. 

,, Tramways and 
Light Railways. 

,, ]V1 E D i (M N E and 
I’lTAIlAIACn*. 

Water Supply. 

Easements ; High- 
ways. 

,, Weights and Mea- 
sures. 

,, Poor Law. 

,, Public Health. 

,, Factories. 


Note.- — This lille deals with Local Authorities A' their administration. I^or the late dealing with their 
rights liahilities in co?nieefion with particular undertaki ngs reference should he made to the appropriate 
titles^ cross-references to which are given at the end of the Table of ('onienis ; the late rclniing to corporate 
bodies generally is dealt n'ith in the title Corporaiiojis, Vol. XIII.. pp. 20.3 et seq. Cases to ivhich Local 
Authorities were parties but bi which the principles speci(dly affecting them wen 'not involved are as a 
general rule excluded. 

In this title Public Health Act, 1875 {c. 55). ^lunieipal Corporations Art, 1882 (c. 50), Local 
Government Arts, 1888 (c. -11). <t' 1894 {c. 73), are referred to as P. H. Act, 1875, 1882 Act, 1888 Act, 
<€: 1891 Act respectively. 


Part I. -The Ministry of Health. 


Sec, generally, Ministry of Ifoalth Act, 1919 
(c. 21). 

Powers.] — See, generally, P. H. Act, 1875, ss. 
293-304. 

Transfer from Local Government Board.] 

Sec Ministry of Health Act, 1919 (c. 21 ), s. 3 (1 ) («). 

1. To suspend sale of surplus land — 

Whether power to vary uses included.] — J^ind 
comj)ulsoiily acquired by a local authority under 
P. H. Act, 1875, s. 170, for a particular purpose, 
eannot be permanently used for another purpose 
inconsist-cmt with that for whicli it was ac(]uired. 

The I^cal (Government Hoard liave no power 
under P. H. Act, 1875, s. 175, whicli f^ives them 
power to dirc'ct that land not reipiired for th^* 
purjiose for wliich it was acquired shall not be 
sold, to order land to be u.sed for a })ur])os(‘ in- 
consistent- with tliat for which it was acquired.— 
A.-G. V. Haxwell Urban (’ouncil, [1900J 2 (’h. 
377 ; (59 ].. J. (Ti. 020 ; 82 L. T. 778 ; 48 W. K. 
090 ; 10 T. J.. R. 452 ; 44 Sol. .To. 572, U. A. 

Annotaiions Apld. A.-G. r, Poritypriaa V . C ,, (100.5) 2 Ch. 


411. Refd. Hcnic Bay C. r. Payuc &; tVood, [1007] 2 

K. B. 130. 

2. Appeals to — Jurisdiction on — As to questions 
of law.] — JhcEBLE.s r. 08 Waldtwisti.e Urban 
District Counc il, No. 91, post. 

3. — — Right of person aggrieved — Con- 
struction of local Act.] — A local Act hy sect. 31 
j^ave to *' any {lei-son deeming himself aggriev(‘d 
by any order, df'tf'nnination, or dt^cision of the 
corpn.” a right of appeal Uy (|uarter s(*s.sion8 ” or 
L) the Ix>cai Government Hoard undcT P. H. Act, 
1875, 8. 208: — Held: the rigid (»f appeal to the 
Ix)cal (Government Hoard under the sect, was 
liinitx‘d to cases similar to tho.si* inentiomMl in 
P. 11. Act, 187;), 8. 208, A did not (‘xLmd t<c) an 
ord<*r, deU*rmination or <lecision not falling within 
tliat sect. — Lo( AT. (iovernment Hoard r. Street 
0908), 98 L. T. 599 ; 72 ,L P. 177 ; 0 L. G. K. 
515 ; sub norn. R. r. Locai. Government Hoard, 
Ex p. Street, .52 Sol. .Jo. .300, H. L. 

4. Provisional Orders Costs of — What are.] — 
Brooks, Jenkins A (V). r. 3\)Rquay (’orfn.. 
No. no, post. 



Part II. — ^Local Authorities oenerally. 


9 


Part il. — Local Authorities generally. 


Sect. 1.— IN GENERAL. 

Alteration ol name — Entry ol securities In new 
name.] See lx)cal Government (Stock Transfer) 
Act, 1895 (c. 32). 

Transfers of powers.]— 1894 Act, s. 67. 

Adjustment of property & liabilities.]— >SYe 1894 

Act, 8. 68. 

Liabilities — For negligence In performance of 
statutory duties.] — See Nkgli(je:n('e. 

6. Acquisition of land — Restrictions on user — 
Land acquired for particular purpose.] —It is 

xiUra tnres for a local authority who have obtained 
I)ovver8 & acquired land for particular purposes 
under a special Act to use permanently the land 
80 acquired, or any part thereof, for another pur- 
pose, although the siinie may be within powers 
given to them by some other Act. 

It makes no diflerimce whether the special Act 
confers i)ower upon the local authority to acquire 
land by agreement only, or whether it also confers 
uptm th(‘m compulsory powers of acquisition. — 
A.-Cr. V. PONTYPIUDD UllUAN COUNCIL, [1900] 2 
Cli. 257 ; 75 L. .7. Ch. 578 ; 95 L. T. 224 ; 70 J. P. 
391 ; 22 T. L. P. 570 ; 50 Sol. Jo. 525 ; 4 L. G. P. 
791, C. A. 

Aiinoiationa : ~-'Reld. Loniltelh Corpn. r. South London 
Lloctric Supply Conm. (1UU7). ‘MJ L. T. 440 ; SloiirflilTo 
LHtato (.o. V. Boiinieniouth Corpn. (1010). 79 L. J. Ch. 
4.»o. 


Land compulsorily acquired.] — Sec, 

gencralhj, Compui^sohy 1‘ckciiase op I.and, Yol. 
A 1., pp. 120 et seq. 


SE(n\ 2.— ELECTIONS. 

See, rjenercdly, KLEtmoNS, Vol. XX., pp. 119 
ci I 

County councils.] — See Flections, Vol. XX.. 
pp. 138, 139. 

Municipal corporations.] — See Elections, Vol. 
XX., pp. 122 et seq. 

Parish councils.]— .9cc Elec'tions, Vol. XX. 
iq». MO, 141. 

Rural district councils.]— AVe Elections, Vol, 
XX., p. MO. 

Urban district councils.]— A'cc Elections, Vol. 
XX., pp. 139, 140. 

6. Duty to elect — Meeting adjourned to avoid 
election— Enforcement by mandamus.] — P. r, 

Xokman (1865), 29 .1. P. Jo. 407. 

See, generally, C4u)WN lh<ACTicE, Vol. XVI., 
pp. 3M, 315. 

7. Duties of returning offlcer— Whether minis- 

terial or Judicial.] — After the oleetion of a local 
board under 11 12 Viet. c. 63, the chainnan 

proceeded under sect. 27 t<o aRoertain the number 
of valid votes for each candidate, & to cast up the 
^ otc‘8 ; & lie made Ids certificate as to who were 
th<; candidate's elocG^d. On the trial of a quo 
mirrjmto information against one of the successful 
< andidaU's, it a])peared that tlie chainnan had by 


mistake (a) put down votes to one candidate which 
the voting papers showed had been given for 
another ; (5) had omitted to j'eckon votes ; & 
al8(^ (c) had received as valid votes which were 
invalid, but as to which he had made no examina- 
tion : — Held : as to the first siicond class of 
vc>tes, the duty of the chairman was merely 
ministerial, viz. that of casting up the votes, &; 
as to this his certificate could bo impeaclied ; but 
tJiat as to the third class he had G) exercise a 
judicial duty & as to tliis therefore his certificate 
was conclusive. — K. v. Collins (1876), 2 Q. B. D. 
30 ; 46 L. J. Q. B. 257 ; 36 L. T. 192, C. A. 
Annoiaiion Stepney Petn. (188C). 2 T. L. R. 559. 

-.]—See P. n. Act, 1875, sched. II., rr. 51, 
53, 54. 

Declaration on acceptance of office.] — See 1894 
Act, 8. 48; Part VH., Sect. 1, sub-sect. 7, B., 
post. 


Sect. 3. QUAUnCATION AND DISQUALIHCA- 
TION OF COUNCILLORS AND ALDERMEN. 

Sub-sect. 1 . — Qualification. 

Alderman.]— SVe l»art VII., Sect. 2, sub-sect. 3 ; 
Piirt XII. , Sf'ct. 3, sub-sect. 2, 

Borough councillor.]— Ace I^art VIE, Sect. 2, 
sub-sect. 2, B., post. 

County councillor.]— *9cc Part XII., Sect. 3, 
sub-sect. 2, post. 

Parish councUlor.]— Sec Part HE, Sect. 5, sub- 
8(‘ct. 2, A., 2)ost. 

Rural district councillor,] — See Part X., Sect. 2, 
sub -sect. 1 , post. 

Urban district councillor.] — See Part V., Sect. 2, 
sub-sect. 2, post. 


Sub-sect. 2. — Disqualification. 

A. In General. 

Sec, generally, 1894 Act, ss. 23 (1), (2), 46. 

8. Receipt of relief — Relief to candidate’s 
father,]— Parochial relief given to a man’s father 
is not relief to the man himself, within 5 6 Will. 4, 

c. 76, 8. 9, so as to disqualify him under that sect, 
as a burgess of a borough, it so under sect. 23 as a 
town councillor. — P. r. Iretand (1868), E. R. 3 
Q. B. 130 ; 9 B. & S. 19 ; 37 L. J. Q. B. 73 ; 17 
L. T. 466 ; 32 J. P. 726) ; 16 W. H. 358. 

8. Relief by way of loan.] — By 1894 

Act, R. 46 (1), a pei'son is disqualified for being 
elected or being a member or chairman of a council 
of a parish or of a district other than a borough 
or a board of guardians, “ if he . . . has witliin 
twelve months before his election, or since his 
election, received union or parochial relief.” 
Relief which is given by way of loan only is still 
relief within 1894 Act, *s. 4(i (1), <t its receipt by 
way of loan acts as a disqualification as therein 


a. 


part ii. sect. 1. 

j^'rrettom from judicial i 
ho trond of mocloni juU 
(»r . 1 1 depart, from tho \>rm 

hodlos of a public 
B chamotor, IntruHtc'd 

tlin with iloloffatod aiitim 

f-asnafT 'roro applied la 

r corpnfl. & to rooofi 

rl^ht of 8 uoh bodies, while ac 


fide t witliin llio limit of th< 
THiwcra couforml upon thorn by th< 
Icfflslature, to transact their busiaosi 
without intcrforonco by tho cts.— 
Norjoliv V . IloBKUTS (1913), 2; 

(). L. 11, 593 ; 4 O. W. N. 1231 ; affd 
50 8. C. 11. 285.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— A. 

b. Beinj nnicerurd in nng amir art 


u'ith authority .] — Wood r. Littlj-;u 
(1921). 29 C. L. IL ,504.— AUS. 

0. ,] — O’Carroi.i. V . Hastings, 

[19051 2 I, R. 690.— IR. 

d. .] — Deacon r. Grewak 

(1898), 13 E. D. C. 132.— S. AF. 

e. Composition \Hth creditors.] — ■ 
Tho disqualification enacted by Local 
Govornment Act, 1894 (c. 73), s. 46. 
is not limited to compositloiis & 
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Local Gk>vERNMENT. 


Sect. 3. — <i)uulification and disqualification of council- 
lore and aldermen : Sub-sect. 2, A 

provided. — (U iaud v. Bush, [1923] 2 K. B. 849 
92 L. J. K. B. 1013 ; 130 L. T. 60 ; 87 ,T. P. 154 
39 T. L. R. 693 ; 68 Sol. Jo. 104 ; 21 L. G. R. 601 
27 Cox, C. C. 527, 1). C. 

Bankruptcy.] — Co7npare Bankiiuptcy, Vol. IV., 
p. 177, Nos. 1644, 1647. 

10. Composition with creditors — Whether as- 
signment for benefit of creditors included.] — 

A candid«at<? for election as member of a local 
board of heaHh had assigned all his property by 
deed to a trustee for the benefit of those of his 
creditors who should sign the deed, no sum being 
mentioned in it as a composition to be paid on the 
debts therein scheduled as due to them, the 
creditors signing the deed thei'eby discharged him 
from all debts due to them by him : — Held : he 
was not disqualified under P. H. Act, 1875, Sched. 
II., r. 5, winch provides that a person “ who has 
entered into any composition witli Ids creditors,” 
shall be ineligible ” so long as any proceedings 
in relation to such composition are pending,” 
even though at the time of Ids election some of liis 
creditoi*s had signetl the deed, while otheis did 
not sign it till after the election, for that the deed 
was not a ” composition with creditors.” The 
time specified by P. H. Act, 1875, Sched. II., 
r. 65, which provides that any casual vacancy on 
the board occurring “ by failure duly to elect,” 
shall be filled up by the board within six weeks, 
is to be computed from the day on which the* 
retiring member goes out of office, not from the 
day on which the election of a member to fill his 
place is held. — B. v. Cooban (1886), 18 Q. B. I). 
269 ; 56 L. J. M. C. 33 ; 51 ,T. P. 500 ; 3 T. L. R. 
260, I). C, 

Annutaiion Consd. Corrigan r. Allison (1900), 6i J. I’. 

678 . 

11. Member of arranging firm.] — Within 

five years before an election of parish councillors, 
tlie firm of which one of the candidates at the 
election was then a member execut'd a deed of 
arrangement for the benefit of their creditors, 
wldch deed was duly regisU^red under Deeds of 
Arrangement Act, 1887 (c. 57). By the deed the 
members of the firm assigned all their pro]>erty, 
real & personal, Gj a trustee for tlie benefit of their 
creditoi*s ratably in proportion to their respective 
debts. The candidate wdio had been a member of 
this firm was, with other candidates, returned as 
duly elected by a majority of lawful votes. No 
notice of disqualification W'as gi^^en before tfie poll 
was taken. After being returnt^d A after a petition 
presented against his return, he did not oppose 
the petition, but afTected to retire :- -Ueld : tlie 
person in (/uestion was disqualified fi-oni being 
elected or fi'om being a parish councillor, on tiie 
gi*ound tliat he liad made an arrangement with his 
creditors within five years before the election. — 
Ward r. Badford (1895), 59 J. P. 632; 11 

T. L. R. 587, I). C. 

Annotaiion CoLsd. Corrigan r. Allison (1900), 61 J. I*. 

678 . 


12. Debtor applying for administration 

order.] — 1894 Act, s. 46 (1) (c), whicli iirovides 
that a jiersou shall be disqualified for being a 
parish or district coimcillor or guardian if he has 
made a composition or arrangement with his 


arrangomorits made under Bkpey. 
Acts, but applies also to arrangements 
Sc compositions entered Into by debtors 
with creditors by deeds registered 

‘ Act, 


creditors, applies to every composition,^ howsoever 
made, vvliich the debtor has made with liis creditors. 

Where a judgment is recovered in a county ct. 
against a debtor whoso total indebtedness^ does 
not exceed £50, A the debtor files a request in the 
county ct. for an administration order under 
Bkpey. Act, 1883 (c. 52), s. 122, for the payment 
of his debts to the extent of 10s. in the pound by 
instalments, the debtor has made a ” composition ” 
with Ids creditors within 1894 Act, s. 46 (1) (c), 

A is disqualified. — Bradfield v. Cheltenham 
Guardians, [1906] 2 Ch. 371 ; 75 Ij. .1. Ch. 618 ; 

95 L. T. 78 ; 70 J. P. 371 ; 54 W. R. 611 ; 22 
T. L. R. 639 ; 50 Sol. Jo. 560 ; 1 L. G. R. 961 ; 

13 Mans. 207. 

— Compare Nos. 290, 291, post. 

13. Holding paid office — Office held under 
committee.] — By 1894 Act, s. 46, a person is dis- 
qualified for being a member of a district council 
if he holds any paid office under the council. 

A distress committee establislied for an urban 
district under Unemployed Workmen Act, IfiOo 
(c. 18), A the Urban Distress (brnmittt^es (Un- 
♦miployed Workmen) Order, 1905, is by virtue of 
that Act A Order constituted a cominitU'e of the 
council of the urban district for which it is estab- 
lished ; A the person wdio liolds a paid office under 
such a committee holds a paid office under the 
district council within 1894 Act, s. 46 .~;-Crumf r. 
Lewis, [1908] 1 K. B. 858 ; 77 L. .J. K. B. 178 ; 
98 L. T. 864 ; 72 J. P. 149 ; 21 T. 1.. R. 321 ; 52 
Sol. Jo. 282 ; 6 L. G. R. 588, 1). C. 

14 , Office held under Joint-committee.] — 

By an agreement between the corpn. of a borough 
A the council of an urban district a joint commitUMJ 
w'a.s formed fur th(* puri>osc of providing hospiUds 
for the use of the inhabitants of the borough A 
district jointly, halt the committee being appoint(‘d 
by th(^ corpn. A half by the district council. 
AppJt. was appointed by the committee «'is their 
salaried clerk, A was paid his ^ary by them out 
of funds which were in part derived from contribu- 
tions by the corpu. A the district council respec- 
tively ''—Held : applt. was the holder of ” a paid 
office under the district council ” within 1894 Act, 
8. 16, A consequently was disqualified from being 
a member of tliat council, nont^ the less because the 
corpn. jointed in his appointment A in the payment 
of his salary.— OiiEVJLLF-SMiTH v. Tomlin, [191 1 ) 
2 K. B. 0 ; *80 L. .1. K. B. 771 ; 101 L. T. 816 ; 75 
J. P. 314 ; 9 L. G. R. 59S, D. C. 

(Compare Part VIT., Sc'ct. 2, sub-sect. 2, C. 
post, 

15. Being concerned In any contract with 
authority — Sub-contractor.]— Tomkins v. Jol- 
LIFUC (1887), 51 J. P. Jo. 247. 

AjinoUUiotut : — Refd. Nvitton r. \V11 h<hi (1889), .'»3 J. P. 644 ; 

Kvcixjttr. Orimth.M, |I924) 1 K. H. 941 ; I^aplnh r. Braith- 

waiU;, (192o] 1 K. B. 474. 

16. .]— By P. 11. Act, 1875, Hched. 

II., r. 64, a memb(‘r of a local board who is in any 
manner concerned in any bargain or contract 
entered into by such board shall, except in certain 
cases, cease to be suiJi member, A his office as 
sucli shall thereupon become vacant ; A by 
P. II. Act, 1875, Hched. II., r. 70, a penalty is 
imposed on a person who acts as such member 
when disabled from acting by any provision of 
the Act. Deft., a member of the local board, was 
employed by persons with whom the board had 

h. Selling liqwyr ivUhtnU 
All iinllceiiHccl porHon who, anaw the 
colour of a llcenBe te hlH son, whether 
In colluHlon with the latter or on his 
own rosponHihlllty, sells llQWOf by 
retail. Is not disquallflod under Muni- 
cipal Act, 1877, from holding 


t. Absence from meclings — Absence 
through illness.] — R. v. County Kil- 
kenny JJ., [1912] 2 I. R. 1.— IR. 

g. Convicted felon.] — Re Hay, Long- 
ford V . Rictimond Corpn., [1922) 
V. L. R. 186.— A US. 
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contracted for the performance of certain works 
on the premises of the board, to do portions of the 
works so contracted for : — Held : deft, had been 
concerned in contracts entered into by the board 
within the meaning of the Act, & was therefore 
disqualified ; having acted as a member of 
such board since becoming so disqualified, he had 
incurred the penalty imposed by the Act. — 
Nutton r. Wilson (1889), 22 Q. B. D. 744 ; 58 
L. J. Q. B. 443 ; 53 J. P. 644 ; 37 W. R. 522 ; 
8ub nom. Nulton v. Wilson, 5 T. L. R. 439, C. A. 

Annotatioiis : — Apld. Barnacle v. Clark, [1900] 1 Q. B. 279. 
Plstd. Holden V. Southwark Corpn., [1921 J 1 Ch. 650. 
CoiUd. Kvei*ett v. OrifllthB, [1924] 1 K. B. 941. Retd. 
Kngrlaud v. Iriglia, [1920] 2 K. B. C36. 

17. Supply of materials to contractor.] — 

By Elementary Education Act, 1870 (c. 75), 

8. 34, a member of a school board who {inter alia) 

“ shall in any way share or be concerned in the 
profits of any bargain or contract witli or any 
work done under the authority of such sciiool 
board ” is liable to a penalty, his office becomes 
vacant. 

Resp., a member of a school board, sold sand & 
gravel to a builder who had enttired into a contract 
with the board for the building of a scdiool ; at 
the time of the sale, resp. was aware that the sand 
& gravel were intended to be used, as they were in 
fact used, in the building of the school : — Held : 
resp. had been concerned in work done under the 
authority of the board, & had therefore been 
guilty of an olTencc under the sect. — BAiiNACLE v. 
Ctjv.uk, [19001 1 Q. B. 279 ; 60 L. J. Q. B. 15 ; 81 
L. T. 481 ; 64 J. P. 87 ; 48 W. R. 330. 

Annotationa : — Rfifd. Norton r. Taylor, [1906] A. C. 378 ; 
Evorett v. OrimthB, [1924] 1 K. ' 
waito, [1925] 1 K. B. 474, 

Compare No. 400, post. 

18. Contract in name of another.] — 

Walsh v. Orimsley (1900), 35 L. Jo. 663. 

AjinotaiUm: — Consd. Evorott v. OiiffUhH, [1924J 1 K. B. 941. 

19 . Collection of rent — Employment ter- 

minated before vacancy declared.] — A member of 
a board of guardians agreed with the board to 
collect on their behalf rent receivable by the board 
in respect of a certain liouse. There was no 
express agreement as t-o any fee or commission to 
be paid to the member fur so doing, lie collected 
the rent until the house >va8 sold then paid to 
the board the amount of the rent received by him 
less a sum which he claimed to be (uititled to retain 
as commission, but he subsequ(‘iitly paid to the 
board the sum which lie had retained. After 
receiving it the board declared the member’s otlice 
of guardian to bo vacant on the ground that by 
I'eason of charging commission for the collection 
of the rent he had become disqualified under 1891 
Act, s. 16 (1) (c), for being a member of the board ; 
— Held : the fact that before the declaration of 
vacancy the employment had terminated & the 
amount of commission had been paid by the 
member to the board did not prevent him from 
being disqualified the office was, therefore, 
vacant. — R. v. Rowlands, [1906J 2 K. B. 292 ; 75 
L. J. K. B. 501 ; 95 L. T. 502 ; 70 J. P. 463 ; sab 
nom. K. r. Rowlands, Hx p. Wynne, 4 L. O, R. 
983. 

20. Rate compounding agreement.] — Hol- 

den V. Southwark Corpn., No, 381, post. 

21. Evidence of Interest — Invoice.] — A 


local Act incorporates Commissioners Clauses 
Act, 1847 (c. 16). By sect. 2 of the local Act, 
every male person of full age, rated to the relief 
of the poor in a certain amount shall be a comr. 
under that Act. By sect. 9 of the general Act, 
any person who after his “ appointment as a 
comr. ” shall “ be concerned or participate any 
manner in any contract shall thenceforth “ cease 
to be a comr.” By sect. 15, every person who 
shall act as a comr. ” after having become dis- 
qualified ” shall be liable to a penalty of £50. 

In an action against deft, for the pen^ty for having 
acted as a comr. after he was disqualified, an 
invoice was produced in the handwriting of deft, 
addressed ” to the Comrs. of St. Ives,” & charging 
them for lime supplied on several occasions during 
four months. Deft, became a comr. by reason 
of possessing the qualification required by the 
second sect, of the local Act i—^Held : (1) deft, 
was ” appointed ” a comr. within Commissioners 
Clauses Act, 1847 (c. 16), s. 9 ; (2) deft., by being 
concerned in a contract, became ” disqualihed 
to act as a commissioner within Commissioners 
Clauses Act, 1847 (c. 16), s. 15 ; (3) the invoice 
was evidence from wliich the jury might find that 
deft, was concerned or participated in a contract 
within Commissioners Clauses Act, 1847 (c. 16), 
s. 0. — Nicholson v. Fields (1862), 7 H. & N. 
810 ; 31 L. J. Ex. 233 ; 10 W. R. 301 ; 158 E. R. 
095. 

AnTutfaiions : — Consd. Lo'viB v. Carr (187G), 1 Ex. D. 484. 

Refd. Flotcher v. Hmlnon (1881), 7 Q. B. D. 611. 

Compare Part VII., Sect. 2, sub-sect. 2, C. (e), 

I & Nos. 56, 67, 405, post. 

22. Lease of lands — Sewage farm.] — 

A person is not disqualified for membership of a 
local board under P. H. Act, 1875, Sched. II., 
clause 64, by reason of a lease by the board to 
him of a sewage farm containing covenants on the 
part- of the board to supply, & on his part to use 
on the premises, the sewage of the district. — K. v. 
Gaskarth (1880), 5 Q. B. D. 321 ; 49 L. J. Q. B. 
509 ; 42 L. T. 688 ; 44 J. P. 507 ; 28 W. R. 
596, D. C. 

.] — See 1894 Act, s. 46 (2). 

23. Absence from meetings — From what date 
calculated.] — By 1894 Act, s. 46 (6), which is 
incorporated in London Government Act, 1899 
(c. 14), by s. 2 (5), so far as relates to the offices of 
mayor alderman, if a member of a council of a 
parish or district, including now an alderman, is 
absent from meetings of the council for more than 
six months consecutively, except in certain cases, 
his office shall, on the expiration of those months, 
become vacant. 

Pltf., who was an alderman of a metropolitan 
borough, was absent from a meeting of the council 
on June 6, 1905, & from each subsequent meeting 
until Nov. 21, when he was again present : — Held : 
the absence must begin to bo reckoned from the 
first meeting at which pltf. was absent, viz,, 
June 6, & as the six months from that date had 
not expired on Nov. 21, his office had not become 
vacant.— 'Kershaw r. Shoreditch Corpn. 
(1906), 05 L. T. 55 ; 70 J. P. 190 ; 22 T. L. R. 
302 ; 4 L. G. R. 302. 

24 . Absence through illness — Right of 

member to be heard— Before vacancy declared.]— 

(1) Where, independently of Jud. Act, 1873 


of alderman, though he may have 
Jimdored hiinnelt liable to ponaltloB 
lor broach of Liquor Lioon»e Acts. — 
h* (CiJiNoy) V. OonwAY (1881), 46 
C. H. 86— CAN. 

k. Resignaiion — NeresMiy 


fact that tho reeve 
who signed the bye-law & caused the 
corporate seal to he attached, had 
prior thereto purported to res to from 
tho office, without tho consent of the 
m^ority of the members present at a 
of the council, Sc without his 


resignation having been entered on 
the minutes thereof, did not preclude 
him from afterwards acting os such. — 
Re Vanpyke & Grimsby (1906), 12 
O. L. R. 211; 7 O. W. R. 739 ; 8 
O. W. R 81.— CAN. 
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Sect 3 . — Qualification and disqualification of council- 
lors and aldermen : Sub-sect 2, A,& B. Sects, 
4 (fc 5 : Sub-sect A, <&: .^. 1 

(c. 66), s. 25 (8), there is a legal right which can be 
asserted either at law or in equity, a ct. of equity 
ha^ jurisdiction under that sub-sect, to grant an 
injunction in pi'otection of that right. For 
instance, where a member of a school board has 
been iinjiroperly declared disqualified for the office, 
he may apply for obtain an injunction from a 
ct. of equity restraining the board from proceeding 
to elect a new member in his place, notwithstand- 
ing that lie has a remedy at law by quo u'arranto. 

(2) Elementary Education Act, 1870 (c. 75), 
Sched. II., Part I., r. 14, under which a member of 
a school board ceases to be a member “ if he 
absents himself during six successive months from 
all meetings of the board, except from temporary 
illm^ss or other cause to be approved by the board,’' 
does not entitle the board to proceed to thci election 
of a new member in the place of a member who 
has absented himself on account of ill-health, 
without fii'st giving the defaulting mtunber an 
opportunity of explaining or t*xcusing Ids absence. 

Ktchabdson V, Metiiley Schooe Board, 
[1893] 8 Ch. 510 ; 62 L. J. Ch. 913 ; 69 L. T. 308 ; ! 

42 W. B. 27 ; 9 T. L. B. 603 ; 37 Sol. Jo. (570 : i 
" B. 701. j 

(1) Refd. TurijbijlJ r. West Pidin^r 

Alhk'tic Club, Leedf^ (ISJM). 70 L. T. 02. ‘ 

25. — — Whether notice to council 

necessary,] (1 ) If a guardian or district [or parish] 
councillor is absent from meetings of the board or 
council for more than six months consecutively 
through illness, it is not necessary for him to give 
notice of his illness to the board or council in 

order that he may not be dis(iualified under 1894 
Act, s. 46 (6). 

(2) Spnhle : if his absence is not due to illness 
he is disqualified from acting, at all events until 
ms excuse has been considered ^ accepted by the 
board or council, A he cannot by merely resuming 
attendance afterwards do away with the dis- 
qualification.— B. V. JIuNTox, Ej' p. Hodgson 
(1911), /5 J. P. 38;) ; 9 Ij. Ct. B. 7;*)1, 1). 

26. For cause other than illness— Whether 

ttisquallflcation removed by subsequent attendance.] 
— B. V. Hunton, Ex p. Hodgson, No. 25, ante. 

Duration of disqualification — Effect of statutory 
provision for re-eligibility.] — No. 291, 

post. 


jury as evidence of acting within sect. 18 of the 
local Act. If deft, had appeared on that occasion 
merely in his private capacity, for the purpose of 
making representations to the comrs. upon th(^ 
matter in question, as it regarded his own interest, 
he would not have incurred the penalty ; but, if 
he attended as a comr., & gave his reasons to his 
brother comrs., & used liis influence with them f()r 
the purpose of governing their decision, then it 
would have been otheiAvise, & the question ought 
to have been submitted to the jury in whi(di of 
these capacities deft, did appear (I^arke, B.). — 
(^HARLESWORTH V. KUDGARD (1884), 1 C’l*. M. & R. 
498 ; 4 Tyr. 824 ; 4 L. J. Ex. 89 ; 149 E. B. 1 176. 

AnnoUition : — Reid. Cobbctl r. Warner (IHGiJ). 1 II. & N. 

as 8. 

28. “ Voting on prohibited matter 

— Presence when unanimous resolution passed — 
Though votes not expressly recorded.] — An action 
was brought by an inhabitant of a parish, who 
was not a ratepayer, agfdnst the chairman of a 
board of guardians claiming a declaration that he 
was di.squalified under 1894 Act, s. 16 (1) ' ' 
because being a servant of a co. which had a 
contract to supply tin? guardians with milk lie was 
concerned in or pai*ticij)ated in th(‘ protit of the 

contract. It was also alb'ged that deft. 

disqualified under 1894 Act, s. 46 (2) (c), because 
he had voted on the question of tlie giving of the 
contract to the co. in which lie was an employee, 
A pltf. further claimed to ri'cover ]>enalties : — 
Held : (1) the action was not Tuaintainable, as the 
proper procedure was by an information in the 
nature of a quo warranto ; (2) the penalties could 
not be recovered by action, as the statute pro- 
vided that the jienalties should be recovered in a 
ct. of summary jurisdiction, <S: that remedy alone 
could be followed ; (8) where a resolution was 

passed unanimously by a board t‘V(‘ry member 
present must be taken to have voted for the 
resolution, even although the votes were not 
expresslv recorded.— EvKRE'rr (iRIFPITHs, [1924] 

1 K. B. 941 ; 98 L. J. K. B. 588 ; 181 L. T. 405 ; 
88 J. P. 98 ; 40 T. E. B. 477 ; 68 Sol. Jo. ;762 ; 22 
L. O. R. 380. 

Jnnntntiom : — As to (1) Refd. Ev^cnit t r, Ryder (l!J20), 

l.'L'j Ji, T. 302. As to (3) COD£d. Laj>iKh r. liruitlnvaite, 

11925] 1 K. R. 474. 

29. Declaration of disqualification — Pro- 

cedure to obtain — Quo warranto.] — EvERErr v. 
Griffiths, No. 28, ante. 

See, qencrally, (Jrown Practice, Vul. XVI., 


B. Penalties for Acting when Disqualified. 

<0. (8). 11 

1882 Act, s. 41. 

27. Authority other than borough — LlabilJ 
^ penalty — “ Acting ” — Not confined to voting.] 

By a local Act for paving, watching, lighting, 
improving the city of L., comrs. were appoint 
for carrying thf*. Act int^ effect A a penalty w, 
miposed upon sucli of fliem, a.s, being personal 
interested in the matter in question, sliould act g 
comrs. m the execution of the Act, One of tl 
comrs., being personally interested in the coi 
st^ction of a fool, path opposite his own hous 
attended a meeting of the comrs., A: spoke upe 

vir f constnicting sue 

lootpath i—Held : tliis was evidence in go to tli 
jury of an acting as a cornr. ^ 

uut being satisfied that he had voter 

that thei 

Sart in f hp f taken 

respecting the mode c 
executing the work, should have been left to th 


pp. 85;’) et seq. 

30. Recovery of penalties — Whether by 

action.] — Everett v. Griffiths, No. 28, ante. 

Authority a borough.]— Ihut VII., Sect. 1, 
sub-sect. 7, G., post. 


Sect. 1.- CONTRACTS OF LOCAL AUTHORITIES. 

Contracts of corporations.] — See, generally, 
C(jrporationh, Vol. XIII., pj). 878 et seq’ 

Statutory requirements — Contracts of urban 
authority -Under Public Health Acts.] Piivt 
V., Sect. 2, sub-sect. 6, A. (5), post. 

Contracts with members, officers or servants — As 
disqualification.] — See Sub-sect. 2, A., ante. 

31. Imposition of penalty — Whether con- 

tract void.] — One of a board of paving comrs. 
having entered iniG a contract to do some work for 
the board, the ct. refused a mandamus directing 
them to advertise for fresh tenders to do the work. 

As there is no provision in the [local] Act making 
such a contract void, I cannot inteHero by man- 
damus as required (Patte 80N, J.). — R. r. St. 



Part II. — Local Authorities generally. 
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Margaret & St. John Westminster Paving 
COMRS. (1837), Will. Woll. & Dav. 48 ; 1 Jur. 104. 

82. .] — (!) P. 11. Act, 1875, 

s. 103, provides that officers or servants employed 
by a local authority shall not in any wise be con- 
cerned or interested in any contract with such 
authority for any of the purposes of the Act, 
that, if any such officer or servant is so concerned 
or interested, he shall be incapable of afterwards 
holding or continuing in any olTicci or employment 
under the Act, & shall forfeit the sum of £50 : — 
Held : the effect of this sect, is to render such 
a contract illegal, & to prevent an officer or servant 
of a local authority from suing on the contract. 

(2) Semhle: if, after the making of a contract 
with a local authority, an officer of the authority 
became interested in it, P. 11. Act, 1875, s. 193, 
would not avoid the contract. — M eluss v. 
SiiiRiJ^Y Local Board (1885), 10 Q. B. D. 440 ; 
55 L. J. Q. B. 143 ; 53 L. T. 810 ; 50 .1. P. 214 ; 
34 W. P. 187 ; 2 T. ].. K. 300, C. A. 

Annotailim^ :~As to (1) CoilSd. Anclerfioii r. Danic'l (1924). 

l.‘K> L. 'J\ 418. Reid. Whileley v. Barley (1887), 20 

Q. B. 1). 190. 

.] — generally, CoN'rRA(’T, 

Vol. XII., pp. 272 cl scq. 

33 . Interest acquired in existing 

contract.] — Meli.iss v . Shirley Local Board, | 
No. 32, anic. i 

Resolution as offer.] — See (Contract, Ad. NIL, 
p. 57, Nos. 317, 318. 

Presumption that seal duly affixed.] — See Coii- 
roRATK )NS, A"ol. XIIL, ])p. 280, 287, Nos. 174-182. 

34 . Solicitor electing to be remunerated by 
items — Power of authority to assent.] — A local 
authority (anploying a sole, in respect of a sale, 
purchas(‘, or mtge. ot land may assent to the solr.’s 
election that his remuneration shall be regulated 
in accordance with Hule 0 of the G(*neral Order 
made under Solicitors Bcenunej’ation Act, 1881 
(c. 44 ). — lie Evans, [1005] 1 (3i. 200 ; 74 1;. J. Ch. 
204 ; 02 L. T. 151 ; 00 J. P. lUl ; 3 L. G. B. 100. 

Annotation : — Consd. lie rorlur, Ariii)hlutt is: Juuos, [1912] 

2 (.Ui. 98. 

35 . Whether assent of Board of Trade neces- 
sary — Agreement collateral to agreement requiring 
assent.] — In 1802 a local autliority were empowered 
by a Ih'o visional Order to supply electricity in 
th(‘ir district, A were also thereby empowered, 
witli the consent of the Board of Trade, by deed 
to be /ipi)rov'ed by the Board of Trade, to transfer 
their powers, duties, liabilities, A works to any co. 
In Mar. 1807, by de»'d ai)prov(*d by the Board of 
Trade, the ])owt‘rs, etc., under the ITovisional 
Order were ti*ansh*iTed Ikj a co. By an agreement 
of even daLs aft/er reciting that in part considera- 
tion for the local authority assenting to the transfer 
the agreement was entered into, the co. undertook 
to erect A maintain a refuse destructor cV to cre- 
mate or dispose thereby of the whole of the refuse 
to be supplied to them by the local authority. 
44)18 agreement w'as not appro\'(*d by the Board of 
Trade, they having intimated that they were not 
concerned with that matter. .After the co. had 
begun to work the dust destructor, serious com- 
plaints were made by the inliabitants of the 
district to the local authority on account of the 
noxious smells thereby occasioned, with the result 
that the co. declined to perfoiin their agreement 
to maintain a destructor & dispose of the refuse : — 
Held: the agreement was not ultra vircA of the 
local authority, but was enforceable by them, 
their power to enter into it not having been taken 
away because the torms thereof were not con- 
tained in the deed of transfer, which had to be 
made with the approval of the Board of Trade. — 


Lambeth Corpn. v. South London Electric 
Supply Corpn., Ltd. (1907), 96 L. T. 440 ; 71 
J. P. 233 ; 23 T. L. R. 347 ; 5 L. G. R. 526, 0. A. 

Annotation : — Refd. Southport Corpn. r. Birkdalc District 
Electric Supply Co., [1925] Ch. 79-4. 


Sect. 5. ACQUISmON OF LAND AND PAY- 
MENT OF COMPENSATION. 

Sub-.sect. 1. — Under Public Health Acts. 

A. Acquisition of Land, 

See 1875 Act, s. 175 ; Compulsory Purchase 
OP Land, Vol. XI., pp. 291 ei seq. 

Restrictions on land to be taken.] — See Com- 
pulsory Purchase of Land, A^ol. XI., pp. 117, 
118. 

Restrictions on user of land taken.] — Sec Com- 
pulsory Purchase of Land, A^ol. XI., pp. 120, 
Nos. 133-135. 

3 g. Power of Ministry of Health to set 

aside.] — A.-G. r. Han well Urban Council, No. 

1 , ante, 

B. Paymeni of Compensation, 

See, generally, P. H. Act, 1875, s. 308 ; CoM- 
1‘ULsoRY Purchase of Land, Vol. XI., pp. 201 
ct { 

37. Claim to compensation & right of action 
distinguished.] — By 11 12 Viet. c. 63, s. 45, local 

boai'ds ot hf‘.aU h are authorised to make & maintain 
sewers, subject to the conditions in sect. 145 that 
they siiall not use, injure, or interfere with any 
watx'rcours)^, stream, river, (*tc., in which the owner 
or occupier ot any lands, mills, etc., was interested 
witiKRit consent in writing first had & obtained. 
21 A 22 Viet. c. 08, having by sect. 68 repealed 
sect. 145 of 11 tA 12 Viet. c. 63, by sect. 73 pro- 
liibits the local board from doing any act in- 
juriously affecting any reservoir, river or stream, 
etc., or the supply, quality, or fall of water con- 
tained in any reservoir, river or stream “ in cases 
where any co. or individuals would, if tliis Act had 
not been ])assed, have been entitled by law to 
prevent or be i-elieved against the injuiTously 
affecting such reservoir, river, stream, etc.,’* 
without tlieir consent in writing. Tlie local board 
of 1), made certain sewers in execution ot the 
power of 11 & 12 Viet. c. 63, 21 A 22 Viet. c. 98, 

A in doing so injuriously affected the stream S. 
without having obtained the consent of T., who 
was the occujiier of a mill on the S., «S: entitled to 
the flow of the S. to his mill. T. obtained a 
matidainus to tlie local board for componsiition & 
made a claim («) for damage sustained in conse- 
quence of tlie board opening the main sewer so as 
to allow the water of the S. to flow tlirough it for 
forty-six hours ; {h) for a drain or trap-door being 
ma(ie out of the 8., & water allowed to flow out 
of the 8. into the trap-door : — Held : (1) 21 & 22 
Viet. c. 08, 8. 73, was not confined to cases in which 
a ct. of equity would grant an injunction against 
t he local board & T. was in the position of a person 
I wlio would, it the Act had not passed, have been 
entitled by law to prevent the injuriously affecting 
the 8. ; (2) the works of the local board were not 
authorisc'd by sect. 73, cA. therefore the claim of T. 
was not the subject of compensation, but ground 
of action. — K. r. Darlington Local Board of 
Health (1865), 6 B. & S. 562 ; 6 N^ew Rep. 178 ; 
35 L. J. Q. B. 45 ; 20 J. P. 419 ; 13 W. R. 780 
122 E. R. 1303, Ex. Cb. 
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Sect, 6 . — Acquisition of land and payment of com- 
pensation : Sub-sect. 1 , i?. ; sub-sect, 2. Sect, 0.] 

38. In respect of what damage — Must be 
actionable apart from statute.] — A board of public 
health are not bound to give compensation, under 
11 <fe 12 Met. c. (12, s. 144, for any damage which 
they may cause, which would not liave been 
actiomible if they had not been acting under the 
authority of tlie Act. — Haix v. Bristol Corpn. 
(1807), L. K. 2 0. P. 322 ; 30 L. J. C. P. 110 ; 15 
L. T. 572 ; 31 .7. P. 370 ; 15 W. R. 404. 

A7inntations :~C 0 JiSd, PhodcR r. Airedale Drainage Coinrs. 

D* ^01. Reid. Fairbrother v. Buiy 
P. S. A. (18S!)), 37 W. H. 644. 


a- well-settled principle 
that a person is not entitled to compensation for 
damage done to him by a public authority acting 
under the powers ot an Act of Parliament unless 
he. could have maintained an action tor such 
dajn«age if the statute had not authorised the acts 
causing the damage (Lindley, J.). — Burgess v. 
iSoRTHWiCH Local Board (1880), 0 Q. B. I). 204 ; 
oO L. .7. Q. B. 219 ; 44 L. T. 154 ; 45 J. P. 250 ; 
29 W. R. 931, I). (\ 


AruwkUiotus w oancyimry Corjni. r. Lodge Hole 

CnUiery Co., [llJdT] 1 K. H. 78. Mentd. Brierley Hill L. B 
Tv (1884), J) App. Cas. 5115 ; Sharpness New Dock 

^ Birmingham Navigution Co. v. A.-G. 
[PJJaJ A. C. Cd4. 


40. Must arise from exercise of powers 
under Act.] — P. r. Daihjncjton Local. Board of 
Health, No. 37, ante. 

41 . .] — Bl^lUiESS V. XOKTllWICH 

Local Board, No. 39, ayitc. 

42. - — .] — Tile urban samtary autho- 

rmy, owing to an attack ot mexsles, ordered 
the board sciiool to be closed for a fortnight, 
whereby the master lost his fees, amounting to 
30.S. per weok.^^lle claimed compemsiition under 
I . H. Act, 1875, s. 308 : — Held : no claim "W'as 
competent, the jjower to close being given bv the 
Education Code, 188(5, sect. 98, A not by P. II. 
Act, 1875. — Roberts r. Palmocth Sanitary 
Authority (1888), 52 J . P. 741 ; 4 T. L. R. 294, 1). C. 

Interference with property adjoining high- 

X. Higiiway.s, VoI, XXVI., pp. 332-330, 

Nos. 638, 654, 659-661. 

Food Improperly condemned as unsound.! 

See Food A Drugs, Vol. XXV., p. 113, Nos. 364- 
369. 


et seq. ; Compulsory^ Purchase op Land, Vol. 
XI., pp. 189, 190. 

44. “ Full compensation — Whether 

solicitor & client costs Included.] — “ Pull com- 
pensation ” for damage sustained by reason of the 
exercise of any of the poweis of tlie Act under 
P. H. Act, 1875, s. 308, does not include extra 
costs of leg^ proceedings which have been incurred, 
over A above the taxed party A party costs, by a 
person against whom the local authority has 
unsuccessfully proceeded under the Act. 

Proceedings having been taken under P. II. Act, 
1875, ss. 94-96, by reaps., a local authority, against 
appit. in respect of a nuisance, an order to abate the 
nuisance was made against appit. by the justices. 
He appealed against the order to qiiai’ter sessions, 
who dismissed the appeal subject to a case. On 
the hearing of the case a I)iv. Ct. ordered that the 
order of quarter sessioiLs should be quashed with 
costs, A that resx)8. should i)ay to appit. his costs 
of the appeal to the High Ct. to be taxed. The 
costs of the two appeals were taxed A paid to 
appit. In prosecuting the appeals appit. reason- 
ably incurred costs to a groattu* aTuoiint than the 
taxed costs wliich he received A he claimed from 
resps. the dilTertmce betw'een the; taxed costs A 
the amount so expended by him, as compensation 
under R. 11. Act, 1875, s. 398 : — Held : he was not 
entitled to recover the amount so claimed by liim. 
— Barnett r. Eccles Corfn., [1900] 2 Q. B. 423 ; 
(4) L. .1. g. B. 834 ; 83 L. T. 66 ; (54 J. P. 692 ; 16 
T. L. K. 463, C. A. 

Annoiatums : — Refd. Wiffen r. Bailey & Bomford T’. C., 
[19141 2 K. B. ,5. Mentd. G. W. Ky. r. Fisher, (1905] 1 
Ch. 31G ; lIobbHr. Winchester (’orim. (1919). 79 L. J. K. B. 

1 1 2.3. 


SuB-sE(T. 2 . — Under Other Acts. 

For cemeteries.] — Nee Burial, Vol. VIL, pp. 
539 ei seq. 

For educational purposes.] - Sec t^)MRULSDHY 
Purchase of Land, Vol. XL, p. 294 ; Education, 
Vol. XIX., pp. 572 id seq. 

For highways & streets.] — Sec IIighwayh, Vol. 
XXVl., pp. 386, 387, 519, 552 ei seq. 

For housing schemes.] — See Compulsory Pur- 
chase OF Land, Vol. XI., pp. 293 el scfj. ; Public 
Health. 


Assessment of compensation — Procedure.^ See 

gmerally. Compulsory Purchase op J.and, Vol 
XI., pp. 184 et seq. 

Appointment of arbitrator — 

Effect of non-compUance with Public Health Act 
1875 (c. 65), s. 180.J — In an arbn. under the Ad 
one arbitrator was appoint'd by the local authority 
under their common seal, A another arbitrator was 
appoinU‘d by the claimant, but not in writinc 
under his hand. The arbitrators disagi’eed A 

who made an aw^ard in favour 
of the claimant : Held : the provisions of above 
sect, not having been complied wdth, the appoint- 
ment of the arbitrators A consequently their 
appomtment of the umpire, A Ids award were 
invalid, A neither the original 8ubmis.sion nor the 
appointment of the umpire nor the award could be 
made an order of ct . — Re Gifford A Bury Tow'n 
Council (1888) 20 Q. B. l). 368 ; 57 U J. Q. B. 
181^j o8 L. I. o22 ; 52 J. P. Ill) ; 30 \V. K. 468, 

AW, generally, AltniTitATlON, Yol. II., pp. 401 


For isolation hospitals.] — See I^ubltc Health. 
For open spaces.]— Open Spaces. 

For removal of obstructive dwellings.] 

Public Health. 

For small holdings & allotments.] -NVe ( om- 
PULSORY Purchase of Land, Vol. XL, p. 294 ; 
Small Holdings. 

For unhealthy area schemes.] — Sec 1*ublic 
Health. 

45. Restrictions on user of land taken.] — 

A.-(L V. I’ONTYPIIIDD Urban Council, No. 5, 
ante, 

-See, qenerally, (k)MPU[.soRY Purcharb 
OF Land, Vol. XL, pp. 120 et siq. 


Hect. 6.— officers. 

Of borough.]- NVp Part VIL, Hect. 3, post. 

Of county.]— Ncc Part XII., Bei^t. 4, post. 

Of rural district.]— Kce PaH X., Kect. 2, sub-sect. 
4, post. 


PART II. SECT. 5. SUB-SECT. 1.- 

of wJuU dairui 
Must ht aehonablc apart from statuU 

CimipcHURCIl Co] 
(1913), 47 I. L. T. Jo. 14. — IR. 


i. IfiicrcHi on oompenmliAm — IVhr^n 
wiyatdc. ] ■— Com i>eDHation lor landn 
injarloiinly affected in the exorcise of 
municipal powers is In the nature of 
damaKeH, & interest should not he 


allowed tliereon before the time of the 
liquidation of the damages by the 
making of the award . — lie Leak & 
City of ronosno (1899), 26 A. H, 
351 ; 30 8. C. 11. 321.— CAH. 
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Of rural parish council.] — See Part III., Sect. 5, 
sub -sect. 2, P., post. 

Of urban district.] — See Part V., Sect. 3, post. 

46. Definition — Whether solicitor remunerated 
by professional charges Included.] — A local Act, 

wliich a poor law union. & rural district were 
dissolved, provided that any officer of the guardians 
or rural district council who should be in office at 
the commencement of the Act, & who by virtue 
thereof should sustain direct pecuniary loss, should 
be deemed to be an ollicer entitled to compensa- 
tion within 1888 Act, s. 120, & that sect, should 
apply accordingly. By 1888 Act, s. 100, the 
expression “ office ” includes “ any jilace, situation, 
or employment,” A the expression ” officer ” is to 
be construed accordingly. 

Solrs. were during a period of about twenty-six 
years next before the commencement of the Act 
from time to time employed by tlie lK)ard of 
guardians of the union A the rural district council 
to do such legal work as those bodies required to 
have done, receiving by way of remuneration for 
that work the usual professional costs A charges 
jiayable to solrs. ; A during that period no other 
solr. was employed by the board of guardians or 
council : — Held : the solrs. so employed could 
not be considerf'd as officers of or as holding any 
“place, situation or employment” under the 
board of guardians or lural district council within 
1888 Act, ss. 100, 120. — Re Carpenteh A Bristol 
CoRPN., [1007] 2 K. B. 017 ; 70 L. .1. K. B. 1145 ; 
07 L. T, 401 ; 71 J. P. 417 ; 23 T. L. II. 054 ; 51 
8ol. Jo. 580 ; 5 L. G. II. 977, C. A. 

47. Nature of office — Treasurer of district 
council — Whether a“ public ** office.] — The office of 
treasurc^r to a district council is not one witli respect 
to which the renu'dy of quo warranto will apply. 

The dut ies of the treasurer to the district council 
are not of that ” public A substantial ” character 
which are required to support a quo warranto 
(WuicaiT, J.).— B. r. Wells (1805), 43 W. II. 570 ; 

1 1 T. L. II. 458 ; 39 Sol. Jo. 585, 1). C. 

48. Remuneration — Payment for additional 
services — Beyond services contracted for — Whether 
allowed.] — A. was engaged at a ceiiaiii salary as 
surveyor to a lociU board of health ; his duties 
were delmed to bo to take levels A prepare plans, 
sections, spt'citicalions A estimates of all works, 
(‘tc. ; 1-0 examine A r(‘port as to tlie supply of 
water, A to take measures for the la>T.iig on of 
wat(‘r ; to overlook the waterw orks belonging to 
to city, A to be tliereafter constructed, A that he 
“ shall devote his whole time to the service of the 
board, it bt‘ing declartul that he sliall on no account 
be paid for extra duties rendt'i'iid to the said board, 
A not undertake any other employment save A 
e xcept any engagement which may be made with 
him by the mayor, etc., as a municipal body.” 
The salary was £50 a year as surveyor, A £100 for 
the duties connected witJi the waterworks. A. 
was employed in enlarging A improving ceil/ain 
old waterw’oi’ks which w^ere transferred to the 
corpn., A in laying dowm mains into the city, A 
he performed duties therein requiring the skill of 
an able engineer. For these services the corpn., 
acting a« the local board of health, passed a 
resolution A ord(T to pay him an extra sum of 
£100: — Htld: such order was legal. — II. v. 
Gloucester Corpn. (1859), 33 L. T. O, 8. 145 ; 
23 J. P. 709. 

Payment of salary during military service.] 

— See Contract, Vol. XII., p. 67, Nos. 317, 318. 

49. Recovery — Salary payable out of 

rates — Procedure.] — indebiiaitis asaumpeil wUl not 
lie against comrs. under a local paving Act, for 


salary of officers whom the Act authorises them to 
appoint at a salary to be paid out of the rates to be 
raised thereunder. The proper remedy is, either 
by an action upon the case, or a mandamus. — 
Bogg r. PEAR8E (1851 ), 10 C. B. 534 ; 2 L. M. A P. 
21 ; 20 L. .T. C. P. 99 ; 10 L. T. O. 8. 462 ; 15 
J. P. 436 ; 138 E. B. 212. 

AnnoUUiom : — K.F. Hall v. Taylor (1858), E. B. & E. 107. 

ConBd. Bush v. Martin (1803), 2 H. & C. 311. 

50. .] — Comrs. were 

appointed, to be annually elected, for executing 
a local Act. They had power to levy rates. By 
the Act they had power to appoint clerks A other 
officers, A to pay them salaries out of the money 
to be raised under the Act. They had power to 
execute many works. By the Act they might sue 
A be sued by their clerk ; A the comrs. were 
exempted from personal liability for any contracts 
entered into by them as comrs. : — Held : (1) a 
clerk, appointed by the comrs. for one year, might 
maintain an action for his salary against the clerk 
of the comrs. in a subsequent year ; (2) it W’as 
within the scope of the authority of the comrs. to 
employ an attorney A he might recover in an action 
against the clerk of the comrs. in a succeeding year. 
— Hall v. Taylor (1858), E. B. A E. 107 ; 27 
L. J. Q. B. 311 ; 31 L. T. O. 8. 151 ; 23 J. P. 20 ; 

4 Jur. N. 8. 877 ; 120 E. R. 447. 

Anyintaiion : — Refd. Biish v. Beavan (1862), 1 H. & C- 500. 

51. .] — The action of 

mandamus, like the WTit of imindainus, does not 
lie where there is any other remedy. 

Comrs. under a local improvement Act w^ere 
empowered to appoint a clerk A other officers, 
A to pay them reasonable salaries out of the moneys 
to be collected under the Act ; powder was given to 
levy rates {inter alia), for the purpose of paying 
the salanes of officers. Pltfs., exoi*s. of B., sued 
the comrs.’ clerk, the declaration alleging that the 
comrs. were indebted to B. in debts, A moneys for 
his agreed salary for his services as tlie clerk to 
tlie conn's., A upon their retainer, A for other work 
A labour, etc., of B., as the attorney A solr. of, A 
otherwise for, the calm's., at their request, in A 
about the business of the comrs., A for money paid 
by him for their use A on accounts stated ; A 
that the said debts A moneys w^ere a charge upon 
any moneys A funds in the hands of the comrs. 
collecteil under the Act ; A if they should not have 
ill their hands any such moneys A funds, then the 
same debts, became A were a charge upon a rate 
A assessment leviable under the Act ; A pltfs. 
being, as exors., pei’sonally interested therein 
within C. L. P. Act, 1854 (c. 125), demanded of the 
conns, to pay the moneys due out of the funds iu 
their hands, or to levy a rate under the Act ; A 
alleging a neglect A refusal, A claiming a writ of 
mandamus commanding the comrs. to pay or 
assess a rate : — Held : the declaration was bad, 
it being consistent with the allegations that to 
pai't, at least, of the claim, the comrs. were 
pei'sonally liable, A the remedy by mandamus 
being therefore inapplicable. — Bush t. Beavan 
(1862), IH. AC. 500; 32L.J.Ex.54; 7L.T. 106; 
8 Jut. N. S. 1015 ; 10 W. R. 845 ; 158 E. II. 982. 

Armotations: — ^Reid. Bash r. Martin (1863), 9 L. T. 510 ; 

Peebles v. Oswaldtwisile U. D. C., [1897] 1 Q. B. 384. 

Mentd. Moi'gan v. Mot. Ry. (1868), L. R. 4 C. P. 97. 

52 . Plea that no funds avail- 

able — Whether valid.]— Pltfs., exors. of B., sued 
deft., as clerk to certain local comrs., for salary, 
due under a local Act, to testator, for work done 
for the conn's, as their clerk. The plea in effect 
set out, that the comi*s. had not, either at the time 
of the accruing of the debts, or afterwards, any 
funds in hand, raised under the Act, applicable 
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8ed* S, — Committees, Sect, 9 : Sub-sects, 1 <fe 2. ] 

Order, 1887. Subsequently to such delegation* 
the executive committee, without expressly 
revoking the delegation, issued certain regulations 
under the Babies Order, 1 887, as to the muzzling 
of dogs, & keeping them under control ; no 
regulations under the Babies Order, 1887, had 
been issued by the local sub-committee : — ffeld : 
the delegation was not e(]^uivalent to a resignation 
by the executive committee of its own powers, 
the delegated authority was subject to resumption 
at any time, &; the regulations were therefore valid. 
— Huth V. CiABKE (1890), 25 Q. B. D. 891 ; 59 
L. J. M. C. 120 ; 63 L. T. 348 ; 65 J. P. 86 ; 38 
W. B. 655 ; 6 T. L. B. 373, D. C. 

69. Whether power exercisable by com- 

mittee.] — Huth v, Clarke, No. 68, ante. 

Of rural parish council.]— iS'ce Part III., Sect. 5, 
sub-sect. 2, E., post. 

Of urban district council.] — See Part V., Sect. 2, 
sub-sect. 4, post. 

Of borough council.] — See Part VII., Sect. 2, 
sub-sect. 1, E., post. 

Of coimty council.] — See Part XII., Sect. 3, sub- 
sect. 5, post. 


Sect. 9.— FINANCE. 

Sub-sect. 1. — Borrowing. 

See, generally, P. H. Act, 1876, ss. 233-243; 
Local Loans Act, 1875 (c. 83) ; Ix>cal Authorities 
(Financial Provisions) Act, 1921 (c. 67), ss. 3-7 ; 
Corporations, Vol. XIII., pp. 360, 361, Nos. 
953-958. 

70. Overdraft at bank — Expenditure for autho- 
rised purpose — In excess of authorised amount.] — 

Defts. in 1903 obtained the sanction of the Local 
Govt. Board to a loan for the erection of municipal 
buddings. They spent, over & above the amount 
of the loan, a further sum of £18,350, which was 
borrowed from their bankers, by way of overdraft. 
In 1907 defts. applied to the Local Govt. Board 
for leave to borrow the amount thus overspent, 
but as to £4,910, a portion thereof, sanction was 
refused. In Oct. 1908, defts. proposed to levy a 
general district rate to enable them to pay the 
£4,910, but were restrained by the ct. from doing 
so until the trial of this action. Before action 
brought, defts. had paid a sum of £855 for interest 
on their bank overdraft, & they proposed to pay 
a further sura of £900 for interest. The most 
recent of the items composing the £4,910 had been 
expended more than a year before the date of the 
proposed rate ; — Held : the loan of the sum of 
£4,910 to defts. from the bank by way of overdraft, 
without the sanction of the Local Govt. Board, 
was illegal ; defts. must be restrained from apply- 
ing any part of the general district fund or rate or 
any other public fund or rate under their control 
in repayment of the loan or any part thereof ; 
defts. were not entitled to make any payment of 
interest upon money borrowed without the sanction i 
of the Local Govt. Board, whether such borrowing 
was by means of overdraft or otherwise ; the 
payment by defts. of the £855 was unlawful & 
ought to be disallowed by the auditor on auditing 
defts,’ accounts, but this declaration was in no 
way to affect the power of the Local Govt. Board 
to remit such disallowed pajment, though unlaw- 
fully made, under any statute enabling them so to 
do ; ^ defts. must be perpetually restrained from 
making any further payments of interest upon 
money borrowed without the sanction of the 
Local Govt. Board or other statutory sanction, 
whether such borrowing be by way of overdraft 


or otherwise. — ^A.-G. v. Tottenham Urban Die- 
TRicrr Council (1909), 73 J. P. 437 ; 8 L. G. B. 
95. 


71. Issue of loan capital — What amounts to 
issue.] — By Finance Act, 1899 (c. 0), s. 8 (1), (2), 
where any corpn. propose to issue any loan capital, 
they shaU, before the issue thereof, deliver to the 
Oomrs. a statement of the amount proposed to be 
secured by the issue, charged with an ad valorem 
stamp duty. 

A corpn. proposing to issue loan capital by the 
creation of corpn. stock invited tenders on the 
terms that the stock was to be paid for by the 
allottees by instalments, the last of which became 
due on June 21, 1899, after which date the stock 
was to be inscribed. The stock was applied for 
& allotted, & prior to Juno 20, 1899, scrip 
certificates were delivered to the allottees which 
entitled the holders, on payment of the remaining 
instalments to have stock inscribed in their names. 
Finance Act, 1899 (c. 9), came into force on 
Jime 20, 1899 : — Held : there had been an “ issue ” 
of the loan capital at the latest by the date when 
the scrip certificates were delivered, &, that date 
being prior to the coming into force of the Act, 
the duty imposed by s. 8 was not payable. — ^A.-G. 

V. Liverpool Corpn., [1902] 1 K. B. 411 ; 71 
L. J. K. B. 195 ; 86 L. T. 300 ; 66 J. P. 391 ; 60 

W. B. 328 ; 46 Sol. Jo. 215. 


72. 


Stamped certificate under Finance 


Act, 1899 (c. 9), s. 8 — Time for delivery.] — A.-G. 

V. Liverpool Corpn., No. 71, ante. 

73. Whether security must be given.] — The 
Local Govt. Board, in Apr. 1900, sanctioned the 
bon‘owing by the Bournemouth Corpn. of the sum 
of £600 on the credit of the rates, which the corpn. 
were entitled to mortgage, the amount to be repaid 
with interest within ten vears. The corpn. 
borrowed this amount from the Wilts & Dorset 
Bank, & mortgaged a proportion of the rates as 
security. The corpn. afterwards transferred their 
account, in pursuance of an arrangement, to the 
National Provincial Bank, which repaid to the 
Wilts & Dorset Bank the principal & interest. 
The mtgc. was not transferred to the Nation^ 
Provincial Bank, but a receipt was indorsed 
thereon. The arrangement prodded that the 
corpn. should pay interest to the National Pro- 
vincial Bank, that as soon as advances made by 
the bank reached £250,000 the corpn. should issue 
stock through the bank, that the banking account 
of the corpn. should be transferred to the National 
Provincial Bank, & that the bank should only 
charge interest on the excess of sums borrowed 
over balances standing to the credit of the corpn., 
£1,500 being allowed as a free balance. The 
auditor surcharged a payment of £2 12a. 6d. to 
the National Provincial Bank for interest upon the 
sum of £600 onthegroimd that a proper security for 
the sum advanced had not been executed ; — Held : 
on the facts, it being the intention of the parties 
that there should be a transfer of the loan & of the 
mortgage securing it from the Wilts & Dorset 
Bank to the National Provincial Bank, there had, 
in fact, been no new borrowing on the part of the 
corpn., & there having been a sanction for the old 
loan & a security for the same there was no reason 
for the surcharge. Qn. : whether under P. H. 
Act, 1876, 8. 233, the power ot the local authority 
to borrow is a power to borrow on rotge. only.— 
B. V. Locke, [1911] 1 K. B. 680 ; 80 1.. J. K. B. 
368 ; 103 L. T. 790 ; 75 J. P. 146 ; 27 T. L. B. 
148 ; 56 Sol. .To. 189 ; 9 L. G. B. 103, 0. A. ; 
revsg., [1910] 2 K. B. 201, D. 0. 


Befd. A.*a. V. West Ham CJorpn., [1010) 

m V^Il« 0DU« 
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74. Transfer of existing loan — Distinguished 
from borrowing.] — R. v. Lookb, No. 73, ante, 

75. Sanction of Minister of Health — Whether 
necessary for method of securing loan.] — R. v. 

Locke, No. 78, ante* 


ScB-SECT. 2 . — ^Accounts and Audit. 

Making up accounts.]-— Nee P. H. Act, 1875, 
8. 245 ; financial Statements Order, 1921. 

Time for.] — See 1894 Act, s. 68 (1). 

Annuai reports.] — See P. H. Act, 1876, s. 206. 

Audit — Duties of auditor.] — See District Auditors 
Act, 1879 (c. 6), 8. 3. 

Remuneration of auditor.] — See District 

Auditors Act, 1879 (c. 6), s. 2. 

Expenditure sanctioned by Minister of 

Health.] — See Local Authorities (Expenses) Act, 
1879 (c. 72), 8. 3 ; No. 82, poet 

Stamp duty on audit.] — See District 

Auditors Act, 1879 (c. 6), ss. 3, 0 ; Audit Stamp 
Duty (Local Authorities) Order, 1921. 

70, Appointment of solicitor as auditor — 

Whether allowed.] — (1) One of the partners in a 
firm, acting as attorneys for a parish, was duly 
appointed auditor of the union comprising that 
parish, & acted as such until, on the passing of 
Poor Law Amendment Act, 1844 (c. 101), he 
became auditor of the district comprising that 
parish. It was known that he was a partner in 
the firm ; & for some time no objection was made 
to his acting as auditor, though in doing so he had 
to allow or disallow bills of costs of his own firm. 
The objection was at Last taken. The auditor, 
after an unsuccessful attempt to have the audit, as 
to these bills, conducted by a stranger, which the 
Poor Law Comrs. would not sanction, held an 
audit himself, though with the assistance of a 
disinterested party : that party, however, not 
acting formally as assessor. The auditor, during 
such audit, allowed several bills of costs belonging 
to his own firm. The accounts & allowances being 
brought up by certiorari ; on a motion to quash 
them : — Held : the auditor, being duly appcwted 
& having accepted the office, was bound to fulfil 
its duties, & therefore the audit was not void, 
though the auditor had a direct interest in the 
accounts. 

The appointment, however, of such a person to 
the office of auditor, is not looked upon by the ct. 
with approbation. 

(2) Amongst the items allowed were the costs of 
a litigation, in support of rates irregularly made, 
which in the opinion of the ct., was unnecessary & 
improper, though the litigation was bond fide^ 
carried on under the advice of counsel & sanctioned 
by the vestry : — Held : these items ought not to 
have been allowed : & the auditor's allowance of 
them was quashed. — R. v. Great Western Ry. 
Co., Re Burnham Rates (1849), 13 Q. B. 327 ; 3 
New Mag. Cas. 133 ; 18 L. J. M. 0. 146 ; 13 
L. T. O. S. 46 ; 13 J. P, 198 ; 13 Jur. 662 ; 116 
E. R. 1288. 

Mentd. R. v. Street (1852), 18 

77. Auditor also solicitor — Bills of costs 

allowed— Whether audit void.]— R. v. Great 
Western Ry. Oo., Re Burnham Rates, No. 76, 

Accounts of omeera.]— S-ee P, H. Act, 

1876, 8. 250. 


Taxation of solicitor’s bill of costs — By clerk of 
the peace.] — See P. H. Act, 1875, s. 249. 

78. 1 By master — Jurisdiction of court to 

order.] — Be Blake, etc. & Croydon Rural 
Sanitary Authority (1886), 2 T. L. R. 336, D. 0. 

Solicitor employed at fixed salary — Whether 

work done in conduct of action included.] — See 
No. 90, poet 

79. Disallowance of items — Unnecessary 

litigation — ^Though imdertaken on advice of 
council.] — R. V. Great Western Ry. Co., Re 
Burnham Rates, No. 76, ante. 

80. As unnecessary expenditure of 

public money — Whether for taxing master or 
auditor.] — An action was brought against an urban 
district council, who passed a resolution that 
prints of the speeches, evidence, & judgment be 
obtained & supplied to each member, & instructed 
their solrs. to car^ out the resolution. The 
council lost the action, & besides paying pltf.’s 
taxed costs, bad to pay the costs of their own solrs. 
The bill delivered to the council by their solrs. 
contained the usual & proper charges of obtaining 
prints of the speeches, evidence, & judgment which 
they had obtained in accordance with Uie council’s 
instructions : but these charges were disallowed by 
the taxing master on taxation of the bill as between 
solr. & cuent under Solicitors Act, 1843 (c. 75), 
s. 37, on the ground that they were an unneces- 
sary expenditure of public money. The council 
admitted that they gave the instructions, & that 
the charges were usual & proper, & were willing 
to pay them : — Held : the taxing master on taxa- 
tion of the bin as between solicitor & client under 
Solicitors Act, 1843 (c, 73), s. 37, was not entitled 
to disallow usual &> proper charges incurred by the 
instructions of the client, when there was no 
question of quantum, on the ground that they 
constituted an unnecessary expenditure of public 
money ; but the question of unnecessary expendi- 
ture of public money was a matter for the auditor 
imder P. H. Act, 1875, ss. 247, 249. — Be Porter, 
Amphlett & Jones, [1912] 2 Ch. 98 ; 81 L. J. Ch. 
644 ; 107 L. T. 40 ; 56 Sol. Jo. 521. 

*.] — See, generally. Solicitors. 

81. Authorised expenditure — Opposition to bill 
in Parliament — Construction of local Act.] — 
Comrs. were empowered to caute to be paved, 
drained, & otherwise improved, the town & town- 
ship comprised in the district, & to be the sur- 
veyors of highways within the same, & keep the 
same in repair ; to “ do all acts, matters, & things 
for promoting the health, comfort & convenience 
of the inhabitants ** of the district, which they 
might deem or consider necessary. The ct. granted 
an injunction to restrain the Comrs. from applying 
any moneys produced by rates towards the pro- 
motion of a bin in Parliament the object of which 
was to obtain an extension of their district. — 
A.-G. V , West Hartlepool Improvement Comrs. 
(1870), L. R. 10 Eq. 162 ; 39 L. J. Ch. 624 ; 22 
L.T.610; 18W. R, 685. 

Annotationa : — ^Apld. A.-G. v . West lUdln^ of Yorkshire 

Rivers Board (1905), 69 J, P. 177. Refd. A.-Q. v , Merthyr 

Tydfil Grdns., 11900) 1 Oh. 606. MenM. Hood v , N. E. Ry, 

(1870), 19 W. R, 266. 

.] — See, also. No. 85, poet, compare 

No. 222, poet 

82. Expenditure authorised by Minister 

of Health — Whether restrained by interlocutory 
injunetton.] — On Apr. 18, 1911, the Local Govt. 
Board in exercise of their powers \mder the Local 
Authorities (Expenses) Act, 1887 .5. 72), s. 3, 


part II. sect, 0, 8UB-SfiOT. S. 

0 , ' 


(1912), 46 I, L. T, 22,— m. 

p. AccGwda of diitrict aayilum 
commitiee — Whether included in county 


council audit.) — Local GovxBNMXN’r 
Boarl V. Tippkrary CJounty Coun- 
cils, 11918) 1 I. R. 611.— IR. 
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SecL 9. — Finance: Subject. 2» SecU* 10 <fe 11 j 
L 1, A .] 

made a general order sanctioning any reasonable 
expenses to be incurred by a local authority in 
connection with the public local celebration of the 
Coronation of King George V. In May, 1911, 
defts. resolved to expend a sum not exceeding a 
certain amount vmon the Coronation festivities 
in their district. On June 20, 1911, an action was 
commenced by the A.-G. on the relation of two 
ratepayers seeldng to restrain defts. from making 
any order for payment out of the general district 
rates of this or any other sum towards the local 
Coronation festivities. On motion for an interim 
injimction in similar terms, it was contended that 
the only eiffect of the general order of the Local 
Govt-. Board was to prevent the district auditor 
disallowing these expenses, & that notwithstanding 
that order the expenditure was illegal as being for 
purposes not authorised by statute : — Held : it 
was not a case in which the ct. would interfere 
by injunction before the trial of the action.- 
A.-G. V. East Barnet Valley Urban District 
Council (1911), 75 J. P. 484 ; 9 L. G. R. 913. 

[ 83. Excessive expenditure on authorised 

object.] — By Metropolis Management Act, 1855 
(c. 120), s. 62, a metropolitan borough council, as 
the successors of the Board of Works, “shall 
. . . employ . . . such . . . servants as may be 
necessary, & may allow to such . . . servants 
. . . such . . . wages as (the Coimcil) may think 
fit.** By P. H. Act, 1875, s. 247 (1), as applied 
to the accounts of metropolitan borough councils, 
the district auditor “ shall disallow any items of 
account contrary to law, & surcharge the same on 
the person malang or authorising the making of 
the illegal payment. “ 

In the year ending Mar. 31, 1922, a metropolitan 
borough council, as in the previous year, paid to 
its lowest grade of workers, whether men or women, 
a minimum wage of £4 per week, notwithstanding 
that the cost of living had fallen during that year 
from 176 per cent, to 82 per cent, above the pre-war 
level, the borough council being of opinion that 
£4 was the lea-A wage which a local authority 
ought as a model employer to pay for adult labour. 
The district auditor found that these payments 
were not wages but gratuities to the employees, 

& were contrary to law, &, starting with the 
pre-war rate of wages paid by the council, added on 
a bonus proportionate to the increase in the cost of 
living & a further £1 by way of margin, & dis- 
allowed the excess over that sum & surcharged 
the same upon the coimcUlors responsible for the 
payments ; — Held : an expenditure upon a lawful 
object might be so excessive as to be unlawful, 

& to the extent by which the amount exceeded 
legality the auditor was bound to disallow it & 
Burchaj'ge the excess upon the persons responsible, 
therefore the disallowance & surcharge were 
rightly made. — R oberts v. Hopwood, [1925] 

A. C. 578 ; 94 L. J. K. B. 542 ; 133 L. T. 289 ; 89 
J. P. 105 ; 41 T. L. R. 436 ; 69 Sol. Jo. 475 ; 23 
L. G. R. 337, H. L. ; revsff. S. C. sub nom. R. v, 
Roberts, Ex p. Scurr, [1924] 2 K. B. 695, 0. A. 

AnnoUdions : — ^Apld. Roberts r. Cuniiiiigham (1925), 134 
L. T. 421. FoUd. R. V. Roberts, Ex p. Woolwich B. C. 
(1026), 90 J. P. 197. B^d. R. r. OralZL Ex jp, Wands- 
worth Grdns. (1026), 43 T. L. R. 38. AentdT Howard- 
Flanders v Maldon Coron. (1926). 136 L. T. 6 ; Short 
V. Poole Corpn., [1926] Ch. 66. 

84, J — Early in 1920 a conference was 

held which had been called by the borough 
council of Fulham for the purpose of considering 
the standardisation of wages of municipal employees 
other than those covered by trade union rates of 
wages, & was attended by twenty-two out of the 


twenty-eight metropolitan boroughs. As the 
result of the inquiries made from all the borough 
councils, a scheme known as the Fulham Scheme 
was recommended, providing for the grading of 
the different classes of manual workers employed 
by councils of metropolitan boroughs, & suggesting 
that the minimum wage should not be less than 
£3 10s. 6d. per week. The scheme also provided 
that : “ Nothing contained in the above scheme 
to operate to reduce the present wages of any 
employee in a borough where better conditions 
prevail. “ The Fulham Scheme was adopted by 
the borough council of Woolwich on May 12, 
1920. In Bie same year there was also established 
a body known as “ The Joint Industrial Council 
for Local Authorities’ Non-Trading Services 
(Manual Workers),’* which suggested in regard 
to the payment of the lowest grade of workers 
the hxing as a basic wage a sum of 30s. per week 
of forty-seven hours, to which should be added a 
bonus in accordance with a certain scheme then 
formulated to meet the cost of living. It also 
reproduced the saving clause in the Fulham 
Scheme under the heading : “ Existing privileges 
to continue.” The Woolwich borough council 
continued to pay wages based upon the Fulham 
Scheme, although the standard of living had fallen, 
& they said that such payments were reasonable 
&. proper & within the discretion granted to the 
borough council by Metropolis Management Act, 
1855 (c. 120), s. 62, & also that they were in 
accordance with the recommendations of the 
Fulham conference. At the audit of the accounts 
of the council for the year ending Mar, 31, 1924, 
the district auditor found that the council were 
continuing to pay the rates of wages which they 
adopted in 1920, although the extra cost of living 
had fallen to almost half of what it was when these 
rates were adopted. He accordingly disallowed the 
payments of wages in excess & surcharged the 
same upon the councillors responsible for the 
payments : — Held : the Joint Industrial Scheme 
was intended to supersede the Fulham Scheme 
as a guide to local authorities. It was on a wider 
basis, & was intended to provide for fluctuations 
in wages according to the changes in the cost of 
living. As regards the “ Existing Privileges ” 
clause which had been copied from the Fulham 
Scheme, it was not intended to provide for an 
immutable state of wages which would remain 
fixed for all time without regard to fluctuations 
in the cost of living. — R. v. Roberts, Ex 
Woolwich Borough Council (1926), 90 J. 

197 ; 24 L. G. R. 517, C. A. 

85. Whether individual members liable — Dis- 
allowance of rate to meet expenses.] — Pltf. was 
engaged in preparing statistics Sc giving evidence 
before a committee in Parliament, on behalf of 
the local board of W. in opposition to a Gas bUl 
which the board had resolved to oppose. The 
board made a rate to defray the expenses of the 
opposition, but this ct. held that such expenses 
were not a legitimate object to be defrayed by the 
rate. Pltf. then sued four members of the board 
who were parties to the resolution, authorising the 
opposition by the clerk to the board ; — Held : they 
were not liable individually. — ^Bailey v. Ouckson 
(1858), 82 L. T. O. S. 124 ; 7 W. R. 16, L. JJ. 

86. For costs of information on surcharge 

— Member opposing misapplication.] — Where a 
local board of health misapplied the rates toward 
de&aying the expenses of a bill in Parliament, the 
ct. granted an injunction to restrain the fuHher 
prosecution of the bill, which, however, had been 
abandoned before the hearing. The auditor had 
surcharged some of defts., members of the board, 
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with the amount paid for such expenses, & no 
order was therefore made on that part of the 
prayer of the information which sought to make 
them personally liable ; but costs were decreed 
against them. 

A member of the board, who proved that he had 
opposed the scheme embodied in the bill, was held 
not to bo personally liable, & the information was 
dismissed as again^ him, with costs against the 
relator. — A.-G. v. Tottbnham Locai« Boabd of 
Health (1872), 27 L. T. 440. 


Sect. 10.— DISPUTES. 

Reference to Minister of Health — ^Power to state 
special casa -Under local Act.] — See Arbitration, 
Vol. II., p. 460, No. 1003. 

Reference to arbitration — Use of sewers.] — See 

P. H. Act, 1876, 8. 22 ; generally^ Sewers & 
Drains. 

— : — Use of water of undertakers.] — See P. H. 
Act, 1876, s. 52, &, generally, Sewers & Drains. 
Supply of water to adjoining district.] — 

See P. H. Act, 1876, s. 61, &, generally. Water 
Supply. 

Paving private streets.] — See P. H. Act, 
1875, s. 150 ; HIGHWAYS, Vol. XXVI., pp. 530 
et seq. 

Paving, etc., expenses in Universities of 
Oxford & Cambridge.] — See P. H. Act, 1875, s. 228. 
Interference with rivers, canals, etc.] — See 

P. H. Act, 1875, 8. 328, &, generally. Waters & 
Watercourses. 

Submission of special case.] — See 1888 Act, 
8. 29 ; 1894 Act, s. 70. 

87, Whether appeal lies — Case stated 

under 1888 Act, s. 29.] — The jurisdiction of the 
High Ot. of Justice upon questions submitted to 
it under above sect, is consultative only, & not 
judicial, & no appeal lies from its decision to the 
Ot. of Appeal . — Ex p. Keot County Council & 
Dover Council, Ex p, Kent County Council & 
Sandwich Council, [1891] 1 Q. B. 725 ; 60 
L. J. Q. B. 435 ; 65 L. T. 213 ; 55 J. P. 647 ; 39 
W. R. 466 ; 7 T. L. R. 487, C. A. 

Annotations : — Meiltd. Re Knlx^t & Tabemaolo Permanent 
Bldg. Soc., [18921 2 Q. B. 613 ; Re Horefordsbiro County 
Council & LoominBter Town Council (1894), 15 R. 77 ; 
Thetford Corpn. u. Norfolk County OounoU, [1898] 1 
Q. B. 141. 

Case stated under 1894 Act, s. 70 (1).] — 

See 1894 Act, s. 70 (3). 


Sect. 11.— LEGAL PROCEEDINGS. 

Sub-sect. 1. — ^Against Authority. 

A, In General. 

88. Restraint of exercise of powers — Powers 
exercised for double purpose — One purpose ultra 
vires.] — The Brighton Corpn. after a proposal had 
^de to them that the Automobile Club 
hold a meeting in the borough for the pur- 
Pi motor car triw, they had been informed 
tnat, if the trials were to be held, it would be 
necessary that the road on which they were to 
place should be paved with some suitable 
; S'lcb as tarmac, caused a public highway 

which was at that tune pav^ with 


macadam, & as a macadam road in good repair, 
to be paved at great expense with tannac. The 

g roposed meeting of the Automobile Club was 
eld^, & the motor car trials took place on the road 
in question, which for three days was closed to the 
public & devoted to that purpose : — Held : under 
the circumstances, though the corpn. had ad- 
mittedly been influenced in their action by the 
desire that the motor car trials should take place 
in the borough, there was nothing to show they 
had not, bond fide, exercised the discretion as to 
the repair & improvement of highways, vested 
in them by P. H. Act, 1875, s. 149, the ct. could 
not interfere with their discretion. 

The principal upon which the ct. will restrain 
a colourable exercise of statutory powers, that is 
to say an exercise of such powers for purposes 
foreign to those with which they were conferred, 
does not enable the ct. to interfere when powera 
are exercised with two purpos^, one of which is 
foreign to the purposes for which they were con- 
ferred, but the other of which is within those 
purposes. Therefore, even had the fltting of the 
road for motor trials been a purpose foreign to 
those for which the powers of the corpn. under 
P. n. Act, 1875, 8. 149, were conferred on them, 
the ct. could not, under the circumstances have 
interfered ; further, that purpose was not foreign 
to the purposes of the sect., for the improvement 
of highways with the object of attracting a par- 
ticular class of traffic to the locality is a matter 
within the discretion of the local authority imder 
that sect. (Buckley, L.J.). — R. v, Brighton 
Corpn., Ex p. Shoosmith (1907), 96 L. T. 762 ; 
71 J. P. 265 ; 23 T. L. R. 440 ; 51 Sol. Jo. 409 ; 

5 L. G. R. 584, C. A. 

Stay of proceedings — Action on agreement pro- 
viding for arbitration — Disqualification of arbi- 
trator.] — See Arbitration, Vol. II., p. 369, Nos. 
360, 361. 

89. Costs — Of mandamus — For payment of 
money — ^Local authority not in default.] — Where, 
through the delay of pltf. it has been necessary 
for defts., a public board, to have the authority 
of a mandamus to justify them in paying a sum of 
money. The ct. refused to make a rule absolute 
calling on them to pay the costs of the mandamue. 
— R. V. Burleigh Board of Health (1859), 
1 L. T. 92. 

.] — See, generally. Crown Practice, 

Vol. XVI., pp. 347 et eeq. 

90. Of successful defendant — Clerk at a 

salary acting as solicitor — What costs allowed.] — 
A public body employed a solr. as their clerk at a 
fixed annual salary, for which {inter alia) he was 
to prosecute &; defend all legal proceedings taken 
by or against them. Out of pocket expenses were 
to be paid for by them. In an action brought 
against them, judgment was entered for them with 
costs, to be taxed as between solr. & client. On 
taxation the registrar struck out all items, except 
out of pocket expenses paid by the solr., on the 
ground that all work done by him in the conduct 
of the action was covered by his salary : — Held : 
the taxation was wrong & ought to be reviewed.— 
Henderson v. Merthyr Tydfil Urban Council, 
[1900] 1 Q. B. 434 ; 69 L. J. Q. B. 335 ; 48 W. R. 
332, D. C. 

AnnoUxtion: — Msntd. Adams v. London Improved Motor 
CJoaoh Buildera, [1921) 1 K. B. 496. 


II. SECT. 11, SUB-SECT. 1.— A 
brought,] — In an 

SSV* s: 


— Dobson v. Febntreb Gully 
SHwis (1891), 17 V. U R. 606.-AU8. 

r. Costs — AUegoHon of miaooa- 
dwd.)— When misoonduot In the per- 
formanoe of duties is alleged 

aipslnst a publio body, & it I>eoomeB 
neoessary to tiJ^e legal proceedings 


against them, the individual membm 
vmo are prlnolpally responsible ought 
to he made sp^ai defts. for the 
pose of vlsitmg them with the com 
ot the action.— O’S hea v. Cote 
Rural District Council, [19141 1 
I. R. 10.— m. 
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Local Government. 


Bed* 11 . — Legal proceedings : Sub^sect 1, B., C. 

D. ; sub-sect 2.] 

B, Enforcement of Statutory DtUies, 

By complaint to Minister of Health.] — See P. H. 
Act, 1875, s. 299 ; Ministry of Healtn Act, 1919 
(c. 21), 8. 3 (1) (a). 

91 . Complaint Involving question of law — 

Jurisdiction of Ministers.] — (1) Where a remedy for 
the breach of a statutory duty is provided by the 
Act which creates the duty, that remedy is the 
only remedy available in the case of an alleged 
default in the performance of that duty. (2) The 
Local Government Board have power to determine 
qu^tions of law relating to matters within their 
jmisdiction ; the fact, therefore, that the investiga- 
tion of a complaint made against a local authority 
under the Act will involve the determination of a 
question of law, does not take away the jurisdiction 
of the Local Government Board under sect. 299 
to deal with that complaint, or entitle the com- 
plainant to have the question of law determined 
by the High Ot. — Peebles v. Oswaldtwistle 
Urban District Council, [1897] 1 Q. B. 625; 
66 L. J. Q. B. 392 ; 76 L. T. 315 ; 61 J. P. 308 ; 
46 W. B. 454 ; 13 T. L. B. 297, C. A. ; affd. sub 
nom, Pasmore v. Oswaldtwistle Urban District 
Council, [1898] A. C. 387 ; 67 L. J, Q, B. 635 ; 
78 L. T. 669 ; 62 J. P. 628 ; 14 T. L. B. 368, H. L. 

G) Apld. Jones v. Boiking U, D. C. 
_Distd. K. «. Stepney Corpn., [1902] 

? ^ Harrinalen v. Derby Corpn., [1905] 

Poplar C. (No. 1>, [1922] 1 
K^. B. 72. Refd. Baron «. Portelade-by-Sea U. C. (1899), 
68 L. J, Q, B. 949 ; St. Maiy, Islington, Vestry v. Hornsey 

• Bevonport Corpn. e. 
non®/] Haedicke v. Friem Barnet U. C.. 

5- V. Meltham U. C., [1908] 2 

MOiS'i Britannia Hygienic Laundry Co., 

n923] 2 K. B. §32. Generally^ Mentd. Eastwood i?. 
Hoiiley U. C,, [1900] 1 Ch. 781; SouthaU Norwood 

CouncU (1901), 83 L. T. 
Yorkshire Rivers Board t?. Gaunt 
G902), 67 J* P* 183 ; West Riding of Yorkshire Rivera 
Board v, Preston (1904), 92 L. T. 24; West Riding 
invere Bopd c. Buttorworth & Roberts (1907), 98 L. T. 

Ti * Cross U. D. (3. V. Lee Conservancy 

Board (1910), 103 L. T. 192 ; Hulme v. Ferranti, [1918] 

V, Kmgsbury Collieries, [1921] 3 
K. B. 169 ; Waghom tJ. CoUison G922), 127 L, T. 8. 

By mandamus.] — See Crown Practice, Vol. 
XVI., pp. 318, 319. 

Where no remedy provided.] qeneraUy, 
Crown Practice, Vol. XVI., pp. 316, 318. 

92. Statutory remedy prodded by statute im- 
P^slng duty — Statutory remedy sole remedy.] — 
Peebles v. Oswaldtwistle Urban District 
Council, No, 91 y ante. 

Whether notice of action necessary.]~~iS'ee Pub- 
lic Authorities. 

^ Par ticular duties — ^Provision of sewers.] — See 

Sewers & Drains. 


Supply. 

93. 


Provision of water supply.]— Water 
Consideration of application or plans 


-Enforceable by mandamu8,]-An action 
lie against a local authority for maliciously re- 
5^Big to approve of building or drainage plans 
deposited with them. If the local authority in 
rej^tmg the plans has been actuated by improper 
motives, & has merely pretended to exercise its 
power mtlmut addressing its mind to the question 
before it, the remedy of the person aggrieved is by 
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t. fr^Aer cu^ion lies — AbBcnce 

common law, a 
uWlc body TOch as a municipal corpn., 
ivi? # absence ot negligence, not 
imwe for damage arising from Its 

l^&Iature has 
4o. — wiLBnwsoN V, 
Rural MuNidPAUiT or St. Ani)B£wb, 


a mandamus to the local authority to hear So* 
determine his application. — D avis v. Bromley 
Corpn., [1908] 1 K. B. 170 ; 77 L. J. K. B. 61 ; 
97 L. T. 705 ; 71 J. P. 513 ; 24 T. L. B. 11 ; 61 
Sol. Jo. 823 ; 6 L. G. B. 1229, 0. A. 

04. .] — A mandamus will bo 

granted to a local authority to hear So consider an 
application or to consider plans (Lord Alvbr- 
stone, C.J.). — B. V. OmswiOK Urban District 
Council, Ex p, Brickell (1908), 72 J. P. 166 ; 
6 L. G. B. 005, D. 0. 

Bon4 fide refusal to approve.] — See 

Crown Practice, Vol. XVI., p. 290, Nos. 1023, 
1024. 

C. Injury arisiyig from Exercise of Statutory Powers, 

95. Whether action lies — Remedy provided by 
statute.] — If in the execution of works authorised 
by Act of Parliament damage be sustained So the 
Act provides a special mode in which compensation 
for such damage may be recovered, no action will 
lie for it. But this only relates to works carefully 
& skilfully executed, & if there be a want of proper 
care So skhl on the part of those executing the works 
an action for the negligence to recover damages 
for the injury thereby sustained will lie. — Clothieu 
V, Webster (1862), 12 C. B. N. 8. 790; 31 
L. J. C. P. 316 ; 6 L. T. 461 ; 9 Jur. N. S. 231 ; 
10 W. B. 624 ; 142 E. B. 1353. 

Annotaiiona .-—Refd. Obrby v, Rydo Comre. (1864), 28 J. I\ 
663 ; Mereoy Dock Trustees v, Gibbs (1806), L. R. 1 
H. L. 93. 

96. Statutory duty negligently per- 

formed.] — Comm, acting under statutable powers 
are liable tor injuries arising from the execution of 
works which they order, So which are defective in 
proper precautions against danger. — Buck v, 
Williams (1858), 3 H. & N. 308 ; 27 L. J. Ex. 
357 ; 31 L. T. O. 8. 167 ; 22 J. P. 420 ; 0 W. B. 
622 ; 157 E. R. 488. 

Annotations: — ^Refd. Wbitohouse v. Fcllowes (1861), 30 
L. j. 0. P. 305 ; Young v, Davis (1862), 7 H. & N. 760 ; 
^0 V. Wise (1864), 5 B. & S. 440 ; Qo^ou v. 8t. James, 
Westminstop, Vestry (1865), 13 L. T. 511 ; Mersey Dock 
Trustees v, Gibbs (1866), L. R, 1 H. L. 93 : Stretton’s 
Derby Brewery Co. v, Derby Corpn., [1894) 1 Ch. 431. 
Menta. Metcalfe v. Hetberington (I860), 6 H. & N. 719 ; 
BagnaU v, L. & N. W. Ry. (1861), 7 H. & N. 423 ; Q. W. 
Ry. of Canada v. Braid (1863), 1 Moo. P. C. C. N. S. lOl ; 
Tall Vale Ry. r. Amalgamated Soc. of Ry. Servants, 
11901] A. C. 426. 

97. J — Clothier r. Webster, 

No. 95, ante. 

See, generally y Negugence. 

98. Breach of condition imposed by 

statute — Allegation that condition unnecessary.] — 

When the lemalature imposed certain conditions 
on a public body, that body cannot break the 
conditions So ple^ in excuse that they are un- 
necessary for the protection of the public. — ^A.-G. 

V, Cockermouth Local Board (1874), L. R. 
18 Eq. 172 ; 30 L. T. 690 ; 38 J. P. 660 ; 22 

W. R. 619 ; sub nom, Workington Local Board 
V, Cockermouth Local Board, A.-G. v. Cocker- 
mouth Local Board, 44 L. J. Oh. 118. 

AnruMions A.-G. v, G. E. Ry. (1879), 11 Ch. D. 
449; A.-G. u. l^g^, 11891] 2 Q. B. 100; Durrant v. 
Bra^o^ U. »• £. (1897), 76 L. T. 739 ; A.-G. u. 

I® * A.-G. V. Dorchester 
^ I* » A.-Q. V, BinnlnghauLTame 

& DMrict Drainage Board. [1910] 1 Ch. 48rMiiitd. 

(jangsland) Bridge Co. (1882), Sl 
Oh. D. 752 ; Brooks v. Terry (1888), 4 T. L. R. 678. 


Dickenson v. Bubal Municipalitt 
OF 9t. Andrews (Man.), [1923] 4 
D. L. R. 780 ; 3 W. W. R. iei.—CAN. 

^ .) — Pelletiee t>. 

SpBiNGPiEtD Rural MuNioiBALmr. 
JoLivET V. Springfield Rural Muni* 
CTPALITT (Man.), (1924) 4 D. L. R. 

1158 : 11924] s V. W. k 788 ■, aiS:, 


[1924] 1 W. W. R. 502.— CAN. 

b. Statutory autharity 

cewiea.] — A bridge over a stream was 
built under statutory authority by 
^ts., a township corpn. The bridge 
§0 its approaches were so oonstmeted 
that at certain times the flow of the 
stream was diverted So otrased damage 
to pltt's land;— Reid; datts. had 
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99. Qaestlon ol construction ot statute.] — 

The mere fact that the breach of a public statutory 
duty has caused damage does not vest a right of 
action in the person siSering the damage against 
the person guilty of the breach ; whether the 
breach does or does not ^ve such right of action 
must depend upon the cmject & language of the 
particular statute. — ^Atkinson v. Newcastije & 
Gateshead Watebwobks Oo. (1877), 2 Ex. D. 
441 ; 40 L. J. Ex. 776 ; 36 L. T. 761 ; 26 W. R. 
794, 0. A. ; revsg, (1871), L. R. 0 Exch. 404. 

AnnotcUione : — Consd. Bathurst Borough v. Moopherson 
(1879), 4 App. Oas. 256. Apld. M*Colfo v. dacton-on-Soa 
Gas & Water Co. (1889), 6 T. L. B. 690. Con^ Cowley 
V. Newmarket L. B., [18921 A. C. 345 ; Saunders v. 
Holbom District Board of Works, [1895] 1 Q. B. 64 ; 
Clegg, Parkinson e. Earby Gas Co., [1896] 1 Q. B. 592 ; 
Goodson V. Sunbury Gas Clonsumers Co. (1896), 75 L. T. 
251 ; Dawson Bi^ley U. C., [1911] 2 E. B. 149. B^. 
Jones V. Plokeri]^ (1873), 29 L. T. 210 ; Gorris v. Scott 
(1874), L. R. 9 £xch. 125 : Ross v. Rugge-Prloe (1876), 
Ex. D. 269 ; Great Northern Steamship Fishing Oo. v, 
EdgohiU (1883), 11 Q. B. D. 225 : Vallanoe v. Falle (1884), 
13 Q. B. D. 109 ; Groves u. Wimbome, [1898] 2 Q. B. 
402 ; Johnston & Toronto Type Foundry Co. v. Toronto 
Consumers’ Gas Co., [1898] A. C. 447 ; Gale v, Rhymney 
& Aber Valleys Gas & Water Co. (1903). 89 L. T. 399 ; 
Hartley v, Rochdale Coipn., [1908] 2 K. B. 594 ; Simpson 
r. South Oxfordshire \^ter & Goa Co., [1908] 1 ]^ B. 
917 ; Price v. Webb. [1913] 2 K. B. 367 ; R. v. Marshland 
Smooth & Fen District Comrs., [1920] 1 K. B. 155; 
Phillips r. Britannia Hygienic Laundiy Co., [1923] 2 

K. B. 832. Mentd. Handley v, Moffat (1872), 21 W. R. 
231 ; Cornell v. Hay, Same tj. Massey, Same v. Torrens 
(1873), L. R. 8 C. P. 328 ; Pickering v. James (1873), 

L. R. 8 C, P, 489 ; Thorley v. Glossop (1876), 34 L. T. 
109 ; Molliss v. Shirley &; Freomantle L. B. of Health 
(1885), 54 L. J. Q. B. 408 :R. v. HaU. [1891] 1 Q. B. 747 ; 
Barry Rv. t>. Tafl Vale Ily. (1894), 64 L. J. Ch. 230 ; 
Chartered Institute of Patent Agents v. Lockwood (1894), 
63 L. J. P. C. 74 ; Patent Agents Institute v. Loclhrood, 
[1894] A. C. 347 ; Butler (or Black) e. Fife Coal Co., 
[1912] A. C. 149 ; NovUle v. London Express Newspaper, 
[1919] A. C. 368. 

100. Matter actionable apart from statute.] 

— A local board, under P. H. Act, 1876, causing 
a nuisance by any act which, independently of the 
statute, would have given a cause of action to any 
person, may be made liable in damages, or be 
restrained by injunction, unless they can show a 
justification under the powers of the statute. But 
if a local board do no act themselves to cause a 
nuisance, but neglect to perform their duty of 
providing a satisfactory & healthy system of 
drainage, it is no ground of action by an individual 
for damages or an injunction, but the remedy is 
by prerogative writ of mandamus ; & semble ; this 
jurisdiction, notwithstanding Jud. Act, 1873 
(c. 66), 8. 26, ought not to be exercised except by 
the Q. B. Div. — Globsop v. Heston & Isleworth 
Local Board (1879), 12 Ch. D. 102 ; 49 L. J. Oh, 

89 ; 40 L. T. 736 ; 44 J, P. 36 ; 28 W. R. Ill, 
C. A. 


Derby Corpn., [1905] 1 CJh. 205 ; Wincantou R. C« v. 
Parsons (1^5), 74 L. J. K. B. 633 ; Foster r. Warblington 
District O>unoil, [1906] 1 K. B. 648 ; MoGlellaad v, 
Manchester CJorpn., [1912] 1 K. B. 118 ; Hertseth r. 
Birmlnghami Corpn., [1924] 1 K. B. 260 ; Mentd. A.*G. 
V. Manchester (Iman Sc Gemons) (1881), 18 Ch. D. 696; 
Holland r. DioWn (1888), 87 Ch. D. 669 ; R. u. St. 
George-the-Martyr, Southwark, Vestry (1892), 01 L. J. 
Q. B. 398 ; Davies v. Gas Light Sc Coke (Ik>., [1909] 1 Ch. 
248. 


101. Malfeasance distinguished from non- 

feasance.] — Glossop v. B^bston & Isleworth 
Local Board, No. 100, ante* 

Damnum absque Injurld .] — SeCf gerun^allyy 

Action, Vol. I., pp. 29 ei aeq. 

102. Restraint by injunction — ^Matter actionable 
apart from statute.] — Glossop v. Heston & Isle- 
worth Local Board, No. 100, ante. 

103. Whether granted in all circumstances 

— At Instance of Attorney-General.] — In an action 
by the A.-G. complaining of a breach of a public 
statute by a public body the ct. is not boimd, on 
proof of the breach, to grant an injunction, but 
may allow defts. a reasonable time within which 
to comply with the statute (Lord Robson). — 
A.-G. V. Birmingham, Tame & Rea District 
Drainage Board, [1912] A. C. 788 ; 82 L. J. Ch. 
45 ; 107 L. T. 353 ; 76 J. P. 481 ; 11 L. G. R. 
194, H. L. 

Annotations : — ^Beld. A.-G. v. Kerr & BaU (1914), 79 J. P. 51. 
Mentd. Countess Warwick S.S. Co. v. Le Nickel Soc. 
Anon., Anglo -Northern Trading CJo. v. Emlyn, Jones & 
Williams (1917), 87 L. J. K. B. 309 ; Metropolitan Water 
Board v. Dick, Kerr, [1917] 2 E. B. 1 ; Robinson v, R., 
[1921] 3 E. B. 183. 

.] — See, generally. Injunction, Vol. 

XXVIII., pp. 468 et aeq. 

Powers as highway authority — Damage caused by 
nonfeasance.] — See Highways, Vol. XXVI., pp. 
398 et aeq. 

Damage caused by misfeasance.]— ^cc 

Highways, Vol. XXVI., pp. 404 et aeq. 

Of employees, contractors & agents.] — 

See Highways, Vol. XXVI., pp. 408 et aeq. 

Removal of overhead wires.] — See Tei.egraphs 
& Telephone. 

Construction of sewers.] — See Sewers & Drains. 
Pollution of water.] — See SE^VER8 & Drains ; 
Waters & Watercourses. 


D. Enforcement of Orders of Court. 

By writ of elegit.] — See Execution, Vol. XXI., 
p. 565. 

By writ of sequestration .] — See Execution, Vol. 
XXL, p. 593, Nos. 1741-1747. 


* — Apld. A.-Q. V. DorkingUnlon Grdufi. (1882), 
o2 ^nsd. Charles vrETuchley L. B. (1883), 

23 Ch. p. 767 ; Warwick Sc Birmingham Ckmal Navigation 
Co V. Birman (1890), 63 L. T. 670 ; OgUvie v. Blything 
Union R. 8. A. (1891), 65 L. T. 338. Apld. A.-G. r. 
ttt. J^oB & St. Jobm CSerkenwell, Vestry G891), 60 
A* 78®w,Conid. Cowley e. Newmarket L. B., [1892] 

U* 345. Distd. Dent u. Bournemouth Corpn. (1897), 
395. Apld. Robinson v. Workington ‘ 

Blngloy __ _ , 

«r- ofTo V. Llanrwst U. C., [1911] 

Ch. ^3. Reid. R. V. Staines L. B. (1888). 60 L. T. 261 ; 

il889), 22 Q. B. D. 520 ; AJnley v. Kirk- 
. J. Oh. 734 ; A.-O. v. vuoA'jkcuAwvu, 
; Yorkshire West Rid^ Council 

%*£!• f: 73 V: 8t; 

Vestry (1897). 61 J. P. 2lf ; Smith e. 

i Q. B. 532 : Pasmore t». 

Boani ^ A- O. 887 ; bee District 

_uoard 1 ?. L. O. O. (1899). 82 L. T. 306 ; Harrington e. 


Sub-sect. 2. — ^By Authority. 

Recovery of penalties, costs & expenses — Before 
court of summary Jurisdiction *] — See P. H. Act, 

1875, SB. 251, 267. 

Whether service of fire brigade In- 
cluded .] — See Public Health* 

Demands below £60 — ^Recovery in county 

court.]— P. H. Act, 1875, s. 261. 

Application of penalty .] — See P. H. Act, 

1876, 8. 264. 

Under Harbours Act, 1814 (c. 169 ).] — See 

Waters & Watercourses. 

Recovery of rates .] — See P. H. Act, 1876, s. 266, 
, generally. Rates & Rating. 


were statutory author 

for thA ^ action for doi 
Monnvo thlury done.-— C ampbb 


PART II. SECT. 11. SUB-SECT. 8. f 

0 . OJBlccr authorised to prosecute 
4n oum name. I—^tbakb v. WurremfiLL, 
[1906] V. L. R. TOi.—AUS. 


d. Action for recovery of licence 
fees — By municipality oMnst reeve — 
Fees paid to rcew. H-Townbhiip op 
Kino MumoiPAijm?. Huohbs (1868), 
17 U. O. R. 368.— CAN. 
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Sect, 11. — Legal ‘proceedings : Suh-sect, 2. Sect. 12; 

Sub-sects. 1,2 

104. Abatement of nuisance — Local authority 
acting as relator — Right to sue for damage to 
property.] — A local board in the name of the A.-G. 
sued L., the owner of smelting works, alleg^ the 
works to be a public nuisance, claiming an 
injunction to prevent the works on that groimd, 
&> also as co-pltfs. claiming damages for loss as 
owners of a public park. L. set up as defence a 
prescriptive right : — Held : the local board was 
entitled to act as relators on the ground of nuisance, 
& also to sue in their own behalf as owners of 
property injured. — ^A.-G. v. Logan, [1891] 2 Q. B. 
100 ; 65 L. T. 162 ; 55 J. P, 615 ; 7 T. L. R. 
279, D. C. 

AnnotaHom : — Consd. A.-G. & Spaldingr H. C. v. Gamer, 

[1907] 2 K. B. 480. Rofd. Woonosbury Corpn. v. Lodge 

Holes Colliery Co., [1907] 1 K. B. 78. 

Appearance by clerk or authorised officers.] — 

See P. H. Act, 1875, s. 259. 

106. Who may be authorised — IVhether 

constable.] — A local board acting under P. H. Act, 
1875, 8. 259, passed a resolution to authorise the 
superintendent of police to prosecute offences 
under the local Act : — Held : the local board could 
only delegate the authority to their officer, but 
not to a constable. — Kyle v, Barbor (1888), 58 
L. T. 229 ; 52 J. P. 725 ; 4 T. L. R. 206 ; 16 Cox, 
C. C. 378, D. C. 

Annotation: — ^Befd. Foster r. Fyfe, [1896] 2 Q. B. 104. 

106. Time for giving authority — Before 

proceedings begun.] — The authority required by 
P. H. Act, 1875, s. 259, must be given by the local 
authority to their officer or member before pro- 
ceedings ai*e instituted, & cannot be given subse- 
quently by the local authority passing a resolution 
pu^oAing to confirm what their officer has done 
in instituting proceedings. — B owyeb, Philpott & 
Payne, I/td. v. Mather, [1919] 1 K. B. 419 ; 88 
L. J. K. B. 377 ; 120 L. T. 346 ; 83 J. P. 50 ; 17 
L. G. R. 222, D. C. 

107. Whether appearance at hearing 

essential.] — Where an information is laid before 
justices by the local board of health, the clerk of 
the board, or his attorney, or counsel ought to 
attend the hearing, & it is in the discretion of the 
justices whether or not they will hear a police 
superintendent as his representative, — Ex p. 
Leamington Local Board (1862), 5 L. T. 637 : 
26 J. P. 84. 

Information laid under Harbours Act, 

1814 (c. 159 ).] — See Waters & Watercourses. 

108. Undertaking In damages — On grant of 
interim injunction— By whom given.] — Where an 
interim injunction is granted at the instance of a 
pltf. corpn., the ct. will, in a proper case, allow 
the usual undertaking in damages to be given by 
the corpn. itself, & not require the undertaking to 
be given by some responsible individual on behalf 
of the corpn. ; & the same practice may apply 
where pltf. is a local board (Kekewich, J.). — 
East Molesey Local Board r. Lambeth Water- 
works Co., [1892] 3 Ch. 289 ; 62 L. J. Ch. 82 ; 67 


L. T. 493 ; 2 R. 88 ; on appeal, [1892] 8 Oh. 300, 
0. A. 

WThether Attorney-General necessary party.] — 

See, generall'y, Crown Practice, Vol. XVI., pp. 
488 ei seq. 

Whether consent of Attorney-General necessary.] 

— See, generally. Crown Practice, Vol. XVI., p. 
490, Nos. 3726, 3727. 


Sect. 12.— ALTERATION OF AREAS. 

Sub-sect. 1.— In General. 

Scc^ generally, P. H. Act, 1875, s. 270 ; 1888 
Act. ss. 54, 57. 59, 60 ; 1894 Act, ss. 36, 42. 

109. Provisional Order — Liability for costs.] — 

Torquay Corpn. v. Oockington Urban District 
Council (1900), 44 Sol. Jo. 760. 

Annotation : — Folld. Brooks, Jenkins v, Torquay Corpn. Sc 

Newton Abbot K. D. C. (1901), 85 L. T. 785. 

110. .] — An urban district coimcil, 

by resolutions not imder seal, retained pltfs., a 
firm of solrs., to represent them at a local inqui]^ 
as to the proposed inclusion of their district in 
adjoining areas, and to oppose in Parliament a bill 
for the confirmation of a Provisional Order made 
by the Local Government Board for carrying the 
proposed scheme into effect. Subsequently, after 
work had been done by pltfs. under the ret^ners, 
the seal of the council was affixed to the resolutions 
by which pltfs. were retained as solrs., & sealed 
copies of these resolutions were sent to pltfs. ; the 
retainer was not accepted in writing by pltfs. The 
confirming Act having passed, pltfs. delivered 
their bill of costs to the urban district council & 
afterwards, upon the dissolution of the council, to 
defts., between whom the district had been 
divided; — Held: (1) the confirmation under 

of the original retainei’s was binding on the district 
council without a new consideration, & the require- 
ments of P. H. Act, 1875, s. 174, & of the common 
law had been complied with ; the costs were costs 
properly incurred under P. H. Act, 1875, ss. 297, 
298, as being the reasonable costs of a local 
authority in respect of a Provisional Order made 
in pursuance of the Act & of the inquiry preliminary 
thereto ; that they were not suoject to the re- 
quirements of Borough Funds Act, 1872 (c. 91), 
but came within the exception contained in sect. 8 
of that Act ; & therefore the urban district council 
were before their dissolution under a liability, 
subject to taxation & to the sanction of the Local 
Government Board, to pay pltfs.’ bill of costs ; 
(2) upon the true construction of Torquay Order, 
1900, Art. 18, confirmed by the Local Government 
Board’s Provisional Orders Confirmation (No. 14) 
Act, 1900 (c. clxxxiii), the liability of the urban 
district council had been transferred to defts. — 
Brooks, Jenkins & Co. v. Torquay Corpn., 
[1902] 1 K. B. 601 ; 71 L. J. K. B. 109 ; 85 L. T, 
785 ; 66 J. P. 293 ; 18 T. L. R. 139. 

Alterations of unions .] — See Poor Law. 

Annexation of part of iownship to 
villagf.) — On the application of the 
oouuclJ of the villaifo of B. an order 
was made by the Ontario Hallway Sc 
Monicipal Board dlrectlog that a 
deflned strip of land adjolnliur the 
village of B. should do detached from 
the town of N. Sc annexed to the 
villa^ of B. ; — Held : the Boa^ had 
power under Municipal Act to make 
such a change in boundaries — B eil 
r. Burlinqton Town (1916), 9 

O. W. N. 44, 182 ; 34 O. 1. R. 410, 
619.--CAN. 


PART 11. SECT. 12, SUB-SECT. 1. 

e. Notice of alteration — To parties 
intercifted .] — Before any alteration can 
be made in the limits of a school 
section, notice must be given to the 
pm^iee lutoreeted in the propos^ 
alteration. — Griffiths v. Grantham 
Township (1855), 6 C. P. 274^^N. 

_f .] — Under 13 & 14 

xP* mimicipality may 

alter the boimdaries of so^ions within 
their tpwnsWp, by taking from one 
« ^ding to another, without any 
previous request of the freeholders Sc 


householders Sc notwitbstandlng thel 
disapprobation of the change, provide! 
that those affected by the alteratloi 
have notice of the intention to make it 
— JRe Lkt Sc CIlakkb Township (1856) 
13 U. C. R. 433.— CAN. 

g. Alteration of school districts— 
Authority to sanction .} — Under 7 Vlct 
c. 29. the township council Sc not th< 
district council has authority to sane 
tlon any alteration made In schoo 
districts. — ^McFes v. Dundab ( 1869) 
10 C. P. 94.--CAN. 

h. Power to alter boundaries— 
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SiTB-BBOT. 2 , — The Local Inquiry. 

See 1888 Act, ss. 64 (1), (2), 67 (1) ; 1894 Act, 
8. 36 (7). 

111. Costs — Pee of person holding Inquiry — 
What fees allowed.] — A county council held an 
inquiry under 1888 Act, s. 67 (1 ). The inquiry was 
conducted by a barrister, who charged certain 
fees : — Held : a fee of ten guineas a day was a 
proper fee to be paid to the barrister for his 
services, but the fees of five guineas for an applica- 
tion in chambers & twenty guineas for his report 
were excessive. — ^Middlesex County Council v, 
Kingsbury Urban District Council (1908), 99 
L. T. 17 ; 72 J. P. 322 ; 24 T. L. R. 612 ; 6 
L. G. R. 962 ; on appeal, [1909] 1 K. B. 564, C. A. 

112. Liability for.] — Middlesex County 

Council v. Kingsbury Urban District Council, 
No. 710, post. 


Sub-sect. 3. — Financial Adjustments. 

See 1888 Act, ss. 32, 62 ; 1894 Act, s. 68 ; Local 
Government (Adjustments) Act, 1913 (c. 19), as 
amended by lx>cal Government (County Boroughs 
& Adjustments) Act, 1926 (c. 88), s. 5. 

A. In General, 

113. What are matters for adjustment — Juris- 
diction of court to decide.] — Re Salop County 
Council, No. 706, poet 

114. Within 1894 Act, s. 68 — Severed area 

formed into new district.] — ^By an order made by 
a county council under 1888 Act, s. 57, a part of 
a rural district was severed from the district & 
constituted a new urban district, & all necessary 
adjustments were to be made in accordance with 
1894 Act, 8. 68. An adjustment of accounts was 
then made & an agreement entered into between 
the councils providing for the payment of certain 
sums in respect of matters therein specified, & 
these sums were paid. Subsequently, the rural 
council, finding that the severance was a pecuniary 
loss to them, requested the urban council to come 
to an agreement as to the amount to be paid for 
such lo^, but the coimcils were unable to agree & 
an arbitrator was appointed to determine the 
question of adjustment of the financial loss sus- 
tained by the rural district by the severance of the 
urban district, in so far as such loss was not 
determined by the prior agreement. No claim for 
such loss was included in the prior agreement : — 
Held: (1) the adjustment claimed by the rural 
council was an adjustment within 1894 Act, s. 68, 
although the severed portion had been formed 
into an urban district of itself & had not been 
transferred to an existing district ; (2) the claim 
to have such adjustment was not baired by the 
prior agreement between the councils. — Re St. 

Rural District Council & Heavitreb 
District Council (1902), 86 L. T. 153 ; 

J. P. 597. 

115. On creation of county borough — 

^chequer contributions.] — The borough of H. in 
tne county of D. was constituted a county borough 

Order duly confirmed. The 
provided for an adjustment 


respecting financial relations between the coimty 
& the borough, & for that purpose £mplied 1888 
Act, s. 32, with the substitution of the Local 
Government Board or an arbitrator appointed by 
them for the comrs. referred to in the sect. 

In an arbitration held for the purpose of effecting 
such adjustment the county council made claims 
against the borough coimcil on the ground that, 
as regards certain of the coimty council’s expenses, 
the contributions from the area of the borough 
which had ceased to be payable exceeded the pro- 
portion, if any, of such expenses from which the 
county council had been relieved ; & the borough 
council made claims against the county council 
on the ground that, as regards certain expenses, 
the burden cast on the borough exceeded the 
amount of contributions from which the borough 
had been relieved : — Held : on the construction 
of 1888 Act, s. 32, the claims were matters in 
respect of which the arbitrator had no jurisdiction 
to make an adjustment. — ^W est H^^tlepool 
County Borough Corpn. v. Durham County 
Council, [1907] A. 0. 246 ; 76 L. J. K. B. 859 ; 
97 L. T. 114 ; 71 J. P. 385 ; 23 T. L. R. 576 ; 6 
L. G. R. 854 ; eiib nom. Re Durham County 
Council & West Hartlepool Corpn., 51 Sol. Jo. 
550, H. L. ; reveg, S. C. eub nom. Re Durham 
County Council & West Hartlepool County 
Borough, [1906] 2 K. B. 186, C. A. 

AmwtcUions : — Consd. Birmingham Union v. Tamworth 
Union, Birmingham Union v. Meriden Union. Birmingham 
Union v. Bromsgrove Union (1916), 116 L. T. 342. 

North Hiding Coimty Council v, Middleeborough Connty 
B. C. (1912), 11 L. G. R. 125. Mentd Glamorgan Conn^ 
Coimoil V. C)ardill & Swansea Corpus. (1914), 110 L. T. 
1009. 

See, also. No. 120, poet. 

116. Right to adjustment — Effect of prior 
agreement.] — Re St. Thomas Rural District 
Council & Heavitree Urban District Council, 
No. 114, ante, 

117. Readjustment — Original adjustment 

no longer equitable.] — ^Before 1888 Act, the 
borough of Hull & the city of York were counties 
of themselves. By 1888 Act, s. 31, each of the 
boroughs named in the third schedule, which 
either had a population of not less than 50,000 or 
was a county of itself, was made, for the purposes 
of tho Act, an administrative county of its^, & 
was in the Act referred to as a county borough. 
Hull & York were among the boroughs named in 
the schedule, & Hull was therein stated to be 
deemed, for the purpose of the Act, to be situate 
in tho East Ridlog, & York in the North, East So 
West Ridings. By sects. 20, 21 & 22, the procaeds 
of the local taxation licences So part of the probate 
duty grant were to be distributed among the 
counties in certain proportions. Sect. 32 (1), 
provided that an equitable adjustment respecting 
the distribution of £ho proceeds of the local taxa- 
tion licences So probate duty grant So all other 
financial arrangements, if any, between each 
county So each county borough specified in the 
schedule as being deemed for the purposes of the 
Act to be situate in that coimty should be made, 
in default of agreement, by the comrs. appointed 
under the Act ; So sect. 32 (6) provided that, if 
after tho expiration of five years from the date 


part II. 


maiier$ for m 
w fund,] — City of 
h) recover part 
standing to the c 

?®ParaUou of the city fron 
county. There had been an iS 
^ent of assets St ItablUties 


nor dealt with in any way : — Held : 
the surplus formed part of the general 
oounty fund & pitf. oltv was not 
entitled to shaire in the fimd. — 
WooDSTOog Ciry v. Oxford CJountt 
(1910), 17 O. W. R. 176 ; 2 O. W. N. 
134.— CAN. 

1. - — School fund of divided 
town^ip ,] — On the ereotlon of two 
Tillage munioipalltiee out of a town- 
ship ; — Ueid : tho moneys derived 


from the Ontario Hunioipalities Fund, 
which had some years previously been 
appropriated by bye-law to the sohool 
purposes of the township, were assets 
properly divialble between the town- 
ship Sc. the new vUlaffe munlolp^ties. — 
ViUAQB or East Toronto Oobpv. v. 
Township of York Corpn. (1889), 16 
O. R. 566.-45AN. 

Tramway dues.) — ^L anark 

County Coukou. e. Mothbrwkll 
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Sect, 12 > — Alteration of areas: Sub-aect* 3, A* 

of an award adjusting the financial relations of 
any county & borough the Local Govt. Board was 
satisfied that th« adjustment had become in- 
equitable, the Board was to appoint an arbitrator 
to make a new equitable adjustoent. In 1891 
the comrs. made an award adjusting the dis- 
tribution of the proceeds of the local taxation 
licences & the probate duty grant as between the 
county of the Bast Riding & the county boroughs 
of Hull & York, the award reciting that there were 
no other financial relations between the county 
& the two county boroughs. In 1918 the Local 
Govt. Board, on the application of Hull Sl York, 
held a local inquiry, & as the result informed the 
East Riding county council that they were ^tisfied 
that the existing ^justment had become inequit- 
able, & intended to appoint an arbitrator to make 
a new equitable adju^ment. The county council 
contended that the Board had no j addiction to 
appoint an arbitrator to make a readjustment, as 
Hull & York had been, before the 1888 Act, 
counties of themselves & still remained so, & had 
never for a dminis trative purposes formed part of 
the East Riding, & the financial relations ordinarily 
existing between a county & a county borough 
situate therein did not exist. They appli^ for a 
writ of prohibition to restrain the Minister of 
Health, the successor of the Local Govt- Board, 
from appointing an arbitrator : — Held : the 

Minister of Health had jurisdiction to appoint an 
arbitrator to make a new equitable adjustment 
upon being satisfied that the original adjustment 
had become inequitable. — R. v. Minister op 
Health, [1921] 1 K. B. 1 ; 123 L. T. 802 ; 85 
J. P. 49 ; 18 L. G. R. 543 ; sub nom, R. v. ^Iinister 
OP Health, Ex p. East Riding of Yorkshire 
County Council, 90 L. J. K. B. 1, C. A. 

118. Appointment of arbitrator — Jurisdiction of 
Minisfi*y of Health to appoint— Scheme providing 
for adjustment by county council — Whether a mode 
of adjustment under 1888 Act, s. 62 (2).]— In the 
case of differences between district coimcils a pro- 
vision in the order or scheme, under 1888 Act, 
s. 57, that such differences may be adjusted by the 
county council is not another mode of adjustment 
within 1888 Act, s. 62 (2). The mode of adjust- 
ment contemplated in 1888 Act, s. 59 (4), is adjust- 
ment by the order or scheme it^lf . — Re Sowerby 
Urban District Council & Mytholmroyd 
Urban District Council (1896), 74 L. T. 313 ; 
12 T. L. R. 300, D. C. 

119. Jurisdiction of arbitrator — Whether ques- 
tion pending — Scheme transferring property & 
providing for adjustment.] — Re Llanwonno 
School Board & Ystradyfodwg School Board, 
No. 145, post, 

120. Basis of adjustment — Exchequer contribu- 
tions — Respective assessable values of areas.] — 

Re Northumberland County Council & Tyne- 
mouth CoRPN. & Newcastle-upon-Tyne Corpn. 
(1915), 80 J. P. Jo. 17, D. C. 

5ee, aiso, No. 116, ante. 

121. Readjustment — Original adjustment no 
longer equitable — Jurisdiction of Minister of Health 
to order.] — R. v. Minister op Health, No. 117, 
ante, 

122. Costs of reference — Not mentioned in 


award— Whether recoverable.] --By a local govt 
board order part of the R. District 
to the district of the D. CoimcO, & the p^^^ 
being unable to agree to an arbitrator to a<^ w 
a difference between them, one was appoin^ by 
the Local Government Board, ^der 1888 Acb, 
8. 62 (2). By his award he directed defts. ^ 

I pltfs. a certain sum, & directed the costs of the 
I award, viz. £10 10s., to be paid by both . 
in equal shares. No mention was made of the 
costs of the reference. Subsequently he dewr- 
mined the costs of the reference to be ^4 is, lua,, 
and the costs of the taxation £4 4s. In an action 
to recover these sums from defts • Held : they 
could not be recovered. — South Mimms Rural 
District Council v, Barnet Urban District 
Council (1900), 82 L. T. 421. 

Adjustment of licenses compensation luna.j— 
See Intoxicating Liquors, Vol. XXX., p. 52, 
No. 407. 

B, Assessment of Compensaiion, 

128. What arbitrator may consider — Loss of 
revenue-producing area — Area not involving ex- 
penditure.] — By an order made under 1888 Act, 
part of the county of B. was transferred to the 
county of H. The portion so transferi’ed con- 
tained no county bridges & no main roads : — 
Held: the arbitrator appointed by the Ix>cal 
Govt. Board under 1888 Act, s. 62, had power to 
award to the county of B. a sum of money ^ in 
respect of the loss to that county of an area which 
contributed to expenditure on bridges & main 
roads without involving the county in any corre- 
sponding outlay on its own account. — Re Bucking- 
hamshire County Council & Hertfordshire 
County Council, [1899] 1 Q. B. 515; 08 L. J. 
Q. B. 417 ; 80 L. T. 85 ; 63 J. P. 356 ; 15 T. L. B. 
138, D. C. 

Annotations: — Overd. Caterham U. P. O. v. Godstono 
R. D. C., 11904) A. O. 171. Ezpid. lie Durham County 
Council & West Hartlepool County Borough, [1906) 2 
K. B. 186. 

124. .] — By order of a county 

council under 1888 Act, s. 67, a parish which was 
part of a rural district was separated from that 
district & made an urban district, & the parish 
ceased to be rated for the highway expenses of the 
rural district : — Held : the loss of this contribution 
was not a matter which required to be adjusted 
between the rural district & the new urban 
district under 1888 Act, s. 62. That sect, does 
not give compensation for any such loss of ^jrofit. 
The word “income'’ in s. 62 means existing 
income, & does not include income which may 
afterwards be derived from making rates. 

jBe Rochdale Union Haslin^fden Union, No. 
127, post, & Re Buckinghamshire County Council 
Hertfordshire County Council, No. 123, ante, 
overd. on the above point. — Caterham Urban 
District Council v, Godstonb Rural District 
Council, [1904] A. 0. 171 ; 73 L. J. K. B. 689 ; 
90 L. T. 663 ; 62 W. R. 625 ; 20 T. L. R. 481 ; 
48 Sol. Jo. 466 ; 2 L. G. R. 696 ; sub nom. Re 
Godstonb Rural District Council & Cater- 
ham Urban District Council, 68 J. P. 429, 
H. L. ; revsg, S. C. sub nom. Re Godstonb Rural 
District Council & Caterham Urban Dis- 
trict Council, [1903] 1 K. B. 654, C. A. 

Annotations : — Apld. West Hartlepool County Borough 


Magistrates, (1912) S. C. 1251. — 

SCOT. 

n. Loans secured on rales .] — 

Midlothlan County Council v. Mus- 
selburgh Magistrates, [1911) 8. c. 
463.— SCOT. 

. o. Acceptance of settlement of debts 


d? liabUUies — By hye-lawA — Vil- 
lage OF Gbavenhurst r., Township 
OP Muskoka (1882), 29 Or. 439. — 

CAN. 

p. Money due to district council — 
due to looalUy — Right of township 
council to receive,] — Under 12 Vlot, 
o. 81, township csounoils, A not county 


oounolls, are entitled to receive moneys 
due to the old district councils where 
the debt is due to the locality, as for 
making roads In a township, etc. — 
Municipal Council of the united 
Counties of Northumberland 6e 
Durham v. Bull & Msybrb (1851), 
8 U. 0. E. 875.— CAN. 
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Oornti. V, DorhAzn Coiuity Council. [19071 A. 0. 246. 
E^pld. Queenborough Corpn. v, Stiepp^ H. D. C., U9151 
] K. B. 860 ; Blrmfnghain Unikin v. Tamworth union. 
Birmingbam Union v. Meriden Union, Birmingb 
U^on V, Bromsgrove Union (1916). 116 L. T. «««. 

A.*G. «. Kesex County Council O907L 71 J. P. 667 , 
Holflwoithy U. D. C. v. Holrwortby R. t), C.. [1007] 2 Ch. 
02. 

126. Creation of county borough.] — 

West Habtlepool County Borough Corpn. v. 
Durham County Council, No. 116, ante. 

.] — See, note, Local Government (Ad- 

justmentB) Act, 1913 (c. 10), as amended by Local 
Government (County Boroughs & Adjustments) 
Act, 1926 (c. 88), s. 6. 

126. Increased burden thrown on severed 

area.] — W est Hartlepool County Borough 
Corpn. v, Durham County Council, No. 116, 
ante, 

Increased burden thrown on remaining 

area.] — See, note, Local Government (Adjust- 
ments) Act, 1913 (c. 19), as amended by Local 
Government (County Boroughs & Adjustments) 
Act, 1926 (c, 38), s. 6. 

127. .] — By an order under 1888 & 

1894 Acts part of a township within the area of a 
union was detached from it & transferred to another 
union. On a claim by the union from which the 
transfer had been made for an adjustment under 
1894 Act, s. 68, of the property, debts &> liabilities 
affected by the transfer : — Held : any considera- 
tion which bore pn the question whether & to 
what extent, the union from which the area had 
been taken had been injured financially by the 
change, would be properly taken into consideration 
in making an adjustment . — Re Bochdalb Union 
& Haslinoden Union, [1899] 1 Q. B. 640 ; 68 
L. J. Q. B. 631 ; 80 L. T. 146 ; 47 W. B. 322 ; 16 
T. L. R. 223; 43 Sol. Jo. 277, C. A. 

Ajtnoiaiioiis : — CoiuhI. Re Buckiugharosblre County Council 
& Hertfordshire County Council, 11899] 1 Q. B. 615; 
Re St. Thomas R. D. C. & Heavitree U. D. C. (1902) 86 
L. T. 153. Overd. Caterham U. D. C. «. Godstono R. D. C , 
[1004] A. C. 171. Beld. Re Durham County Council & 
West Hartlepool Corpn. (1905), 3 L. G. R. 738. 

128. AddlUonal rats for repayment 

of loan.] — By Local Government Board’s Pro- 
visional Orders Confirmation (No. 7) Act, 1912, 
B. 2, which is practically identical with Local 
Government (Adjustments) Act, 1913 (c. 14), s. 1, 
it is enacted that on any adjustment made other- 
wise than by agreement for the purposes of the 
Act under 1888 Act, s. 32 or s. 62, or under those 
sects, as modified or adapted by the particular 
provisional order, “ provision shall be made for 
the payment to any council or other authority 
affected by the Order of such sums as seems 
eqmtable ... in respect of any increase of burden 
which will properly be thrown on the ratepayers 
of the area of that council or other authority in 
meeting the cost incurred by that coimcil or other 
authority in the execution of any of their powers 
& duties as a consequence of any alterations of 
boundaries effected by the Order or other change 
in relation to which the adjustment takes place ” : 
— Held : where, in consequence of an alteration of 
boundaries, the coimcil of the district from which 
^ portion of its area has been taken has to levy 
an extra rate in the pound upon its ratepayers m 
order to carry out its duties, as for example in 
paying off a loan debt, there was an ** increase of 
burden within the meaning of the sect, in respect 

f which there had to be an adjustment. — Q ueen- 
borough Corpn. v. Sheppby Rural District 
Council, [1016] 1 K. B. 366 5 84 L. J. K. B. 
337 j 112L. T.806; 79J.P.165s 13L. G.R.184. 

129. Main road expenditure.] — In 


1914 an arbitrator was appointed by the Local 
Govt. Board to make an equitable adjustment of 
the financial relations between the county of 
Southampton & the borough of Bournemouth 
consequent upon Bournemouth being constituted 
a county borough under the Borough of Bourne- 
mouth Order, 1899, & the Bournemouth (Ex- 
tension) Order, 1901. The arbitrator awarded 

(a) that in making an adjustment between the 

parties of the Exchequer Ck)ntribution Account he 
ought, after making provision for the priority 
payments mentioned in 1888 Act, s. 28 (2) (i), (ii), 
Si before dividing the balance, to allocate to 

each area one-half of the actual cost year by year 
of its main roads, but excluding the cost of roads 
declared main roads since the appointed day & 

(b) that Bournemouth was not entitled to be 
allotted a share in the net value of the county 
offices at Winchester : — Held : (1 ) the arbitrator 
was entitled in making the adjustment to take 
into consideration the liability for the maintenance 
of main roads ; (2) he was wrong in refusing to 
allot Bournemouth a share in the net value of the 
county offices at Winchester.— jRc Southampton 
County Council & Bournemouth Borough 
Council, [1922] 2 K. B. 314 ; 91 L. J. K. B. 844 ; 
86 J. P. 125 ; 20 L. O. B. 445. 


See, also. Nos. 130, 131, post 

180. Main road expenditure — Whether a 
priority payment.] — An arbitrator appointed under 
1888 Act, to make a new equitable adjustment of 
the financial relations of the county of Glamorgan 
& the county boroughs of Cardiff & Swansea, by 
his award apportioning the aggregate proceeds 
of the local t^ation licences & the estate duty 
grant between these authorities directed that out 
of such proceeds priority payments should be m^e 
bo the authorities representing the payments which 
they were required to make under 1888 Act, 
Bs. 23, (2), (i), (ii), (iii), 34, & the remainder of 
such proceeds should be divided among them m 
the proportion of their respective ratable values. 
There were many main roads in the coimty, few 
in the county borough of Swansea, &- none in the 
county borough of Cardiff, & on appeal by case 
stated it was contended on behalf of the county 
that the arbitrator should have taken into account 
among the priority payments the annual sums 
expended by the authorities in respect of mainte- 
aance of their roads. The Comrs. under the 
Act in Tnfl.king the original adjustment had taken 
into accoimt as priority payments these last- 
mentioned sums. There was no evidence that if 
these sums were not taken into account the 
county would be placed in a worse finan cial 
position within 1888 Act, s. 32 (3) : — Held : the 
duty of the arbitrator was to make what he himself 
considered to be an equitable adjustment, Si he was 
not bound to follow the original adjustment of the 
Comrs. ; it could not be said that the adjustment 
made by the arbitrator was not an equitable 
adjustment because it did not take the m ai n road 
expenditure into account as a priority payment, 
& the appeal should be dismissed. — Glamorgan 
County Council v. Cardiff City Council & 
Swansea Borough Council, [1915] 3 K. B. 438 ; 
84 L. J. K. B. 2073 ; 113 L. T. 356 ; 79 J. P. 505 ; 
13 L. G. B. 1039, 0. A. 

Annotaii<m Re Southampton County Council & 

Bournemouth B. C., [1922] 2 K. B. 314. 

181. 0 — R ^ Northumberland 

County Council & Tynbjmouth Corpn. & New- 
castle-upon-Tyne Corpn. (1915), 80 J. P. Jo.' 17, 
n n 


See, also, No. 120, ante. 
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Sed, 12 . — AUeraiion of areas : Suh^sect, 3, B. Sects, 
13, 14, 15 <fc 16. Pari III. Seda, 1,2 &Z,] 

182. Effect of prior adjustment — Whether 
binding on arbitrator.] — Glamorgan County 
Council v, Cardifp City Council & Swansea 
Borough CouNcn., No. 130, ante. 


Sect. 13.-~L0CAL INQUIRIES. 

For acquisition of land by parish council.]— 

See 1894 Act, s. 9 (3). 

In connection with alteration of areas .] — See 

Sect. 12, sub-sect. 1, ante. 


Sect. 14.-PROMOTION OF OR OPPOSITION TO 
Bins IN PARLIAMENT. 

^C7iera//y, Borough Funds Acts, 1872 (c. 01), 
& 1903 (c. 14). 

133. Assent to application obtained on condition 
— Grant of benefits — Effect of alteration of date of 
commencement of Act.] — Where the promotion of 
a bill in Parliament had been consented to in 
accordance with Borough Funds Act, 1872 (c. 91), 
s. 4, in consideration ot certain benefits being 
conferred upon the owners of property in a borough 
by such bill upon its becoming an Act of Parlia- 
ment, & the promoters of the bill caused the coming 
into operation of the Act at a later date than that 
at which the bill, as drawn at the time such consent 
thereto was given, intended :—-ffeld : the ct. could 
not allow advantage to be taken by the owners 
of the benefits under the Act previously to its 
coming into operation upon grounds of equity, & 
no breach of faith had been committed by the 
promoters of the bill. — Buikenhead Corpn. v, 
Crowe (1882), 46 J. P. 551, D.C. 

Costs of promotion or opposition— Whether pay- 
able out of local funds.]— Part V., Sect. 4, 
sub-sect. 1 ; Part VII., Sect. 5, sub-sect. 1, B. ( a ) 
in. ; Part X., Sect. 4, sub-sect. 1 ; Part XII., 
Sect. 5, sub-sect. 1, post, 

134. Grounds for disallowing — Interests of 

authority protected by statute.]— Where a bill is 
rejected by Parliament it will be assumed, in the 
absence ot evidence to the contrary, to have been 
rejected on its merits. The ct. therefore refused 
to entertain an application for power to grant 
building leases under 19 & 20 Viet. c. 120, it 
appearing that an application to Parliament for 
the same purpose had been rejected. The costs 
of the vestry of H. in appearing to oppose the 
application were not allowed, the ct. being of 
opinion that they were mere volunteers, k that 
their rights were sufficiently protected by 19 & 20 
Viet. c. 120, 8. 21.— jKe Wilson’s Estate Bill 
(1859), 1 L. T. 25 ; 24 J. P. 84. 

.] — See , generally , Parliament. 


Sect. 15. — ADOPTION OF ACTS* 

See P. H. Act, 1876, s. 10 ; Public Health Acte 
ALtneadmeiit Act, 1890 (c. 69) ; 1894 Act, bb. 7, 


63, 62. 


.Rftths Ak WashhousM Aots.l 


See Public Health. 

Burial Acts.]— Burial, Vol. VII., pp. 


540 et seq , ^ ^ 

Health Resorts & Watering Places Act, 1921 

(c. 27 ),]—See Public Health. 

Infectious Disease (Prevention) Act, 1890 

(c. 84).]— Public Hbai.th. 

Museums & Gymnasiums Act, 1891 (o. 22).] 

— See Public Health. 

Private Street Works Act, 1892 (c. 67).] — 

See Highways, Vol. XXVI., p. 639. 

Public Health Acts Amendment Act, 1890 


(c. 69 ).]— Public Health. 

Public Improvements Act, 1860 (c. 30).] — 

See Open Spaces. 

Public Libraries Acts.] — See Public 

Health. 


Sect. 16.— MEETINGS OF RATEPAYERS. 

See P. H. Act, 1875, ss. 166, 210, 272, sched. 
HI. 

135. Demand for poll — What amounts to.]— 
By P. H. Act, 1875, sched. III., r. 6, which schedule 
contains the rules as to resolutions of owners k 
ratepayers under the Act, it is provided that the 
chairman shall propose the resolution, k the 
meeting shall decide for or against its adoption, 

provided that if any owner or ratepayer demands 
that such question be decided by a poll of owners 
k ratepayers,” the poll is to be taken in the manner 
therein provided. A resolution having been 
declared carried at a meeting of ovmers k rate- 
payers, one of the ratepayers present demanded a 
poll, k another rose k seconded it, ” if necessary ” ; 
the latter was told by the town clerk that it was 
unnecessary to second the demand, which had been 
acceded to ; the meeting then separated. Subse- 
quently the original demand for a poll was with- 
drawn by its proposer, k the mayor refused to 
treat the action ot the seconder as a demand of a 
poll by him. Upon an application by the second 
ratepayer for a mandamus to the mayor : — Held : 
the action of appet. was in substance a demand of a 
poll by him within sched. III., r. 6. 

Qu. ; whether the original demand for a poll 
could be withdrawn after the close of the meeting. — 
R. V, Dover (Mayor), [1903] 1 K. B. 668 ; 88 
L. T. 296 ; sub nom, R. v, Dover (Mayor), Bx p, 
Bradley, 72 L, J. K. B. 210 ; 67 J. P. 81 ; 19 
T. L. R. 255 ; 47 Sol. Jo. 299 ; 1 L. G. R. 266, 
D. C. 

130. Right to withdraw.]— R. v , Dover 

(Mayor), No. 136, ante. 


PART II. SECT. 18. 0. W. N. 588 ; 33 0. L. R. 73.— CAN. under the control of the municipal 

q. Inquiry by judye for guidance r. .] — A municipal council, but is handed over to another 

of municinoLUy — MaUerB must Be wUhin corpn. has no right to Initiate an statutory body to manage. — Campbell 

municipal council's jurisdidion,y—Re inquiry before a county ot. judge Flour miijs Co, v, Peterborough 

Bkrun Corpn. & Waterloo CouNTT under Municipal Act, 1914 (o. 192), CoRPN»ri925]4D.L. K. 23; 57 0.L.R. 

County Court Judge (1914), 7 concerning a matter which is not — CAN. 
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Part 111— The Parish. 


SBcrr. 1.— IN GENERAL 

137. “ Parish ” — Meaning •] — - The primary 

meaning of the word “ parieh ** is the ancient 
ecclesiastical parish. — Be Sandbach School 
Almshouse Foundation, A.-G. v. Crewe (Earl), 
[1901] 2 Oh. 317 ; 70 L. J. Oh. 004 ; 84 L. T. 816 ; 
49 W. R. 647. 

.] — See^ generally t Interpretation Act, 
1889 (c. 68), 8. 5. 

Eooleslastioal parish.! — See Ecclesias- 
tical Law, VoL XIX., pp. 252 ei aeq» 

Poor law parish.] — See Poor Law. 

Under Inclosure Acts.] — See Inclosure Act, 
1852 (c. 79), 8. 28. 

For formation of burial board.] — See Bur- 
ials, Vol. VII., p. 540, No. 202. 

Accretions.] — See Waters & Water- 
courses. 

Extra-parochial places — As to ecclesiastical 
parish.] — See Ecclesiastical Law, Vol. XIX., 
p. 252, Nos. 357-361. 

Absorption of.] — See Land Drainage 

(Rating) Act, 1744 (c. 37), as. 1, 2 ; Extra-Parochial 
Places Act, 1857 (c. 19), as. 1-8, 11 ; Poor Law 
Amendment Act, 1868 (c. 122), a. 27. 


Sect. 2.— BOUNDARIES. 

What Is Included — Parish bounded by water.] — 

See Waters & Watercourses. 

138. Evidence — Award of inclosure Commis- 
sioners — How far conclusive.] — The determination 
of the Comra, under an Incloaure Act, as to the 
boundaries of a parish to be inclosed, is not 
conclusive of the fact as to what were the 
boundaries antecedently to such determination. — 
K. V. St. Mary, Bury St. Edmunds (Inhabitants) 
(1821), 4 B. & Aid. 462 ; 106 E. R. 1006. 

Annotation : — ^Retd. R. t*. Madelcy (1850), 15 Q. B. 43. 

139. Acquiescence by parish.] — When a 

parish has for several hundred years acquiesced 
in the notion, that a particular place is not within 
it, a very strong case should be made out, before a 
jury can be called upon to find that such place is 
within the parish (Best, 0. J. ). — King v. Butter- 
worth (1826), 2 C. & P. 391, N. P. 

140 . Perambulations — How far conclusive 

— Necessity for notice to adjoining parbh.] — There 
was a common on which the inhabitants of the 


141. Parish bounded by 

navigable river.] — ^A wet dock had been made in 
the bed of a tidal navigable river, partly including 
what was above low water mark. The perambula- 
tions of the parish went along the high water mark ; 
but a part of the same ooze or shore between high 
& low water mark had been reclaimed, built upon, 
& rated to the poor for the last fifty years without 
opposition : — ^eld : the evidence of acts of owner- 
ship outweighed that derived from perambulations, 
& the parish boundary extended to the medium 
fllum of the tidal channel. — Ipswich Dock Comrs. 
V. St. Peter, Ipswich, Overseers (1866), 7 B. & 
S. 310; 30J. P.820. 

Annotation : — Mentd. Swansea Harbour Trustees v. Swansea 
Union Aflsmt. Com. & Swansea Overseers (1906), 94 L. T. 


See^ further. Waters & Watercourses. 

.] — See, generally. Boundaries, Vol. 

VIL, p. 321. 

142. Long user.] — The S. Co. were occu- 

piers of a harbour which had been rated for one 
hundred & fifty years as in parish of P. Along the 
quay the S. co. had mode a tramway which was 
rented from them by a railway co. Disputes 
arose as to whether the harbour was within the 
parish ; — Held : the fact of long user was sufficient 
evidence that the harbour was within the parish. — 
Sutton Harbour Improvement Co. v, Ply- 
mouth Town Guardians (1890), 63 L. T. 772 ; 
55 J. P. 232 ; 6 T. L. R. 400, D. C. 

Annotation: — Mentd. Blyth Harbour Comrs. v. Ne^vsbam 
& South Blyth Churchwardens, etc. & Tynemouth Union 
Aflsmt. Com., (18941 2 Q. B. 293. 


143. Delimitation — By Judicial authority — 
Jurisdiction of Court of Chancery.] — Bill will not 
lie to have an issue to ascertain boundaries between 


uwu pijatouco. vv&xvxxvui v. or, J^UKE, 

Old Street v, St. Leonard, Shoreditch (1779), 1 
Bro. C. O. 40 ; 2 Dick. 550 ; cited 2 Anstr. at p. 
395 ; 28 E. R. 972, L. C. 

Annotations : — Coosd. Atkins v. Hatton (1794), 2 Anst, 386. 
Befd. York Coron. v. Pilkinfton (1737), West temp. Hard, 
293 ; A.-G. to Prince of Walos v. St. Aubyn (1811). VViirht. 
167 ; Speer v. Oawter (1817), 2 Mer. 410. 


.] — See, generally. Boundaries, Vol. 

VII., pp. 270 et eeq. 

Alteration of boundaries — By county council.] — 
See Part XII., Sect. 3, sub-sect. 3, D. (5), post. 

Effect of alteration — On Parliamentary 

division .] — See Election.s, Vol. XX., p. 14, Nos. 
75-77. 


parishes of A. & B. had, from time immemorial, 
intercommoned & those of B. had always r^aired 
part of a road across it. Under an Act of Parlia- 
ment to inclose the lands in A. a part F. of the 
common was set off for the inhabitants of B. which 
under an Act to enclose the lands in B. was allotted 
amongst them. The church rates, poor rates, land 
tax for the part F., after the inclosure, were paid 
by the inhabitants of B. A question arose, 
whether the part P. was not within the parish of 
A. ; because by reputation the whole of the com- 
been considered as being in A., dfc its 
inhabitants had in their perambulations, taken it 

to them, it was also described 
in old terriers as being in A. The Jury found that 
the part P . was in the parish B. & the ct. refused 
7 ? a new trial ; observing that perambula 

evidence, unless the adjoinhag parish 
them. — ^Warren v* Shuttlkworth 
(1823). 1 L. L o, S, S, e, 2U. 


Sect. 3.— DIVISION, UNION AND TRANSFERS OF 

AREAS. 

Sec, genercUly, Divided Parishes Poor Law 
Amendment Act, 1876 (c, 61), ss. 1-9 ; Poor Law 
Act, 1879 (c. 54), ss. 4—7 ; Divided Parishes ^ 
Poor IjOW Amendment Act, 1882 (c. 58), s. 4 : 
1888 Act & 1894 Act, ss. 20-42, 69 ; <fc, genercUly, 
Part II., Sect. 12. ante, 

144. Union of parishes — Effect of Divided 
Parishes Act, 1882 (o. 68), s. 2— On detached part 
oi parish.] — Davis v, Winchelsba (Churchwar- 
dens) (1^5), 1 T. It R. 470, D. O. 

In Metropolis.] — See Metropolis. 

Effect of union.] — See 1894 Act, sect. 65. 

For poor law administration purposes.] 

Poor Law. 

Transfer of area<— To parish In another poor law 
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Sect* S. — Division^ union and transfers of areas. 

Sects* 4 <£: 5 : Sub-sects. I <£: 2, C., D,, 

E*, F. O*] 

union — Whether union boundaries unaffected.] — 

See Poor Law. 

145. Order providing for adjustment of 

claims under 1894 Act^ sect. 68 — Whether claim in 
respect of transferred school included.] — An order 
by the Local Govt. Board for the transfer to 
another parish of part of the parish of L., on which 
part was situate the board school, provided that 
the powers, duties, liabilities of the school board 
of L. in respect of the part transferred should cease, 
& that the school should vest in the school board 
of the other parish, & aJl contracts & liabilities 
attaching to the L. school board in respect of such 
school should vest in & attach to the school board 
of the other parish. The order further provided 
that any question between the two school boards 
with regaM to their interests in the school, or in 
any debts & liabilities, whether on account of 
capital or income incurred by the L. school board 
in respect of the school, & any other question 
between them, arising in consequence of the 
order, should be dealt with in an adjustment under 
above sect. The L. school board claimed com- 
pensation for the cost of having enlarged the school 
out of income in several years. On a case stated 
by an arbitrator : — Held : the order had not 
effected an adjustment, but there was a question 
pending proper for adjustment by the arbitrator. 
— Be Llanwonno School Board & Ystrady- 
FODWG School Board (1898), 62 J. P. 644 ; 14 
T. L. R. 432, D. C. 

Powers of county councils.] — See Part XII., 
Sect. 3, sub-sect. 3, D. (6), post. 


Sect. 4.— the URBAN PARISH. 

Administration of parish — By borough & urban 
district coimclls.] — See 1894 Act, s. 33. 

146. Officers — Auditor — Whether disqualified 
lor overseer.] — In a parish or township within 
the limits of any borough under the Municipal 
Corporation Act, there is no objection to the same 
person filling the offices of overseer & auditor at 
the same time. Qu. : whether there is any 
objection to the same person filling the offices of 
overseer ^ town councillor. — R. v. Lancashire 
JJ. (1840), 4 J. P. 72. 

Overseers.] — See Poor Law, 


Sect. 5.— THE RURAL PARISH. 

Sub-sect. 1. — Definition. 

See 1894 Act, s. 1 (2). 

Sub-sect. 2. — The Parish Council. 

A. Consiituiion* 

See, generally, 1894 Act, s. 3 ; Parish Councillors 
(Tenure of Office) Act, 1899 (c. 10), s. 1. 

Councillors & chairman — Qualification.] — See 
1894 Act, Bs. 3 (1) (2), 47 (2), sched. I., Part II., 
r. 2, & Local Government Act. 1897 (c. 1), s. 1. 

Dlsqualiflcatlon.]-~8'ee Part IL, Sect. 3, 

sub-sect. 2, ante. 


Election.] — See Elections, Vol. XX., pp. 

140, 141. 

Tenure of office.] — See Parish Councillors 

(Tenure of Office) Act, 1899 (c. 10), s. 1. 

Appointment & powers of vice-chairman.] — 
See 1894 Act, s. 3 (10), cched. I., Part II. (11). 

B* Powers, Duties and Liabilities. 

See, generally, 1894 Act, ss. 6-10, 13, 16. 

Powers as burial board.] — fi'eeBuRiAL, Vol. VII., 
p. 647. 

C. Finance. 

Restrictions on expenditure.] — See, generally 
1894 Act, B. 11. 

147. Consent of parish meeting — When 

presumed.] —An action was brought by the parish 
council in which they were unsuccessful, & they 
incurred costs to the successful deft, amounting 
to £92 14s. lOd. A rate of 3d. would realise 
£64 12^. Od. & since Mar. 1899, when the financial 
year began, precepts had been issued for £62, 
£25 of which went to defray the council’s costs, 
& the balance in parish expenses. After a rule 
nisi for a mandamus to the council to issue their 
precept to the overseers to pay the sum due to 
defts. for costs, two parish meetings were called, 
but the necessary resolutions were not passed to 
raise the extra 3d. owing to the small attendances : 
— Held : as no information was forthcoming as 
to the proceedings before the action was com- 
menced, it must be assumed consent was given, 
& the rule must be made absolute. — R. v. Stoke 
Parish Council, Ex p. Price (1900), 82 L. T. 
198 ; 64 ,T. P. 343, D. C. 

148. What expenditure authorised — Costs of 
action for benefit of parish.] — Pariah may tax 
themselves to carry on a suit for the pubhc good 
of the parish. — R. v. Everard (1701), 12 Mod. Rep. 
440. 

Borrowing J — See 1894 Act, ss. 12, 68 (4). 

149. Repayment of loan secured on rates — 

Enforcement — By mandamus to levy rate.] — The 

ct. will grant a mandamus to comrs. entrusted by 
Act of Parliament with the regulation of the 
expenditure of a parish, to compel them to levy a 
rate for the purpose of paying off a sum borrowed 
on the rates by former comrs. without pled^ng 
their personal responsibOity, where the liabilities 
created under the former Act are reserved by the 
new Act, although the latter directs that the 
comrs. shall be sued in the name of their clerk, & 
no interest has been paid within twenty years. — 
R. V. St. Paul, Shadwell Comrs. (1828), 1 Man. 
& By. K. B. 591 ; 1 Man. Ry. M. C. 226 ; sub 
nom* R. V. Shadwell Paving Act Comrs., 6 L. J. 
O. S. M. C. 57. 

Annotation : — Bcfd. H. v. St. Panoras (1841). 6 Jur. 391. 

Necessary parties.] 

(1) Comrs. were authorised, by Act of Parliament, 
to raise a sum of money for parish purposes, & to 
secure it by debenture or asingmnent of the rates. 
The comrs. gave a debenture for £1,000 to A., who 
was treasurer & also comr. A. advanced nothing 
at the time, but he subsequently advanced the 
amount, & from that time only he received interest. 
By sub^quent receipts of rates the balance was 
turned, & A. had funds in hand : — Held : the 
transaction was not invalid, & A. was entitled to 
charge full interest on his debenture until he had 
been formally paid off. 


PART III. SECT. 5, SUB-SECT. 2.— A. 

%, Chairman — Tenure of office.] — 
The chairman of a pansh ooonoll 
remains In office for all purposes until 
his Bucooesor has been elected. Sc, be has 
a right to give both an orUflnal vote Sc 


a oosting vote at the election of his 
successor. — R. v, Jaoksok, Ex p. 
Pick (1914). 4S I. L. T. Jo. 68.— 'IR. 

PART IIL SECT. 6, 8UB-8E0T. 2.— B. 

a. Right to prosecute under Chit- 


dren*$ Ad .] — A parish oounoil has no 
title to prosecute a complaint ohanring 
a contravention of Chilaren Aot. 1908, 
Part L — Glasgow Parish Oounoil 
V. Edward. (1914] 8 . O. (J.) 159. 
SOOT. 
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(2) In a suit against comrs. to enforce debentures 
on parish rates. It was insisted that the ratepayers 
were necessary paHies ; because the validity of 
pltf.’s security was contested ; &, because they 
ought to be present at the taking of the accounts. 
The objection was overruled, on the ground that 
the validity of pltf.’s security had been determined 
in a former suit, in which the A.-G. was a p^y, & 
because the ratepayers would be sufficiently 
represented, in taking the accoimts, by the comrs. 
who were defts. Some only of many comrs., 
appointed under an Act to raise money on the 
rates, for parish purposes, were made defts. to a 
suit by a bondholder to enforce payment. It was 
objected that all the comrs. ought to be parties. 
The objection was removed, by the ct. ordering 
the decree to be served on the absent comrs., with 
notice that they might attend the taking of the 
accounts. — Fletcher v. Gibbon (1856), 23 Beav. 
212 ; 63 E. R. 83. 

Annotation : — OenerallVt Befd. Preston v. Great Yarmouth 

Gorpn. (1872), 7 Oh. App. 657, n. 

161. Payment of interest — Parish funds in 

hands of lender.] — F letcher v. Gibbon, No. 160, 
ante. 

152. Arrears of interest — Whether court 

will enforce payment — Delay by borrower in 
claiming.] — A ct. of equity will not interfere to 
enable an incumbrancer of parish rates to obtain 
payment of arrears of interest, which he neglected 
to claim at the time when they became due. — 
Drewry V. Barnes (1826), 3 Russ. 94 ; 5 L. J. 
O. S. Ch. 47 ; 38 E. R. 511. 

Annotaiiona : — Befd. Preston v. Groat Yarmouth Corpn. 

(1872), 7 Ch. App. 657, n. Mentd. A.-Q. v. Pearson (1846), 

2 Coll. 581 ; Delame v. Church (1851), 20 L. J. Ch. 183. 

Inspection of accounts — By parochial electors.] — 

See 1894 Act, s. 68 (4) (5). 

Au61t]See 1894 Act, s. 58 (1), (3). 

158. Payments wrongly allowed — Whether 

prohibition lies lor future payments.] — Quarter 
sessions having allowed certain trustees^ accounts, 
which it was suggested had not been audited by 
the parish auditors under Vestries Act, 1831 (c. 60), 
pursuant to the provisions of that Act, a prospectve 
prohibition to quarter sessions, forbidding them 
to allow future accounts in similar circumstances 
was refused. — Exp. St. Pancras Auditors (1838), 
6 Dowl. 534 ; 2 Jur. 920 ; stib now. R. v. Middle- 
sex JJ., Ex p. St. Pancras Auditors, 1 Will. 
WoU. & H. 183. 


E. CommUtees. 

See, generally i 1894 Act, s. 66, sched. I., Part IV. 
Joint committees.] — See 1894 Act, s. 67. 

F. Parish Officers. 

Meaning of ** officer.'^ — See 1888 Act, s. 100 ; 
1894 Act, s. 76 (1). 

155. Proof of appointment — For purposes of 
action of ejectment — ^Proof of acting.] — In an 

action of ejectment brought by parish officers, 
proof that they have acted as parish officers is 
sufficient prima facie proof of their title, without 
proof of their actual appointment. — Dob d. 
Bowley V. Barnes (1846), 8 Q. B. 1037 ; 1 New 
Pract. Cas. 401 ; 16 L. J. Q. B. 293 ; 7 L. T. O. S. 
139 ; 10 Jur. 520 ; 10 J. P. Jo. 309 ; 115 E. R. 
1164. 

Annoiaiicms .—Befd. McMahon d. Lennard (1858). 6 H. L. 
(^. 970. Mentd. R. v. Roberts (1878), 38 L. T. 690. 

Existing officers — ^Effect of transfer of powers of 
authorities.] — See 1894 Act, s. 81 (l)-(4). 

Effect of division of areas of authorities.] — 

See 1894 Act, s. 81 (5). 

Performance of duties — Liability of sureties for.] 

— See, generally. Guarantee, Vol. XXVI., pp. 
165-169, Nos. 1248, 1250, 1253, 1258, 1261, 1267, 
1269, 1270. 

Enforcement by mandamus — Procedure. 

See Crown Practice, Vol. XVI., p. 323, Nos. 
1352-1355. 

Clerk — Appointment .] — See 1894 Act, ss. 17 (1)- 
(3), 81 (2). 

15$, Appointed assistant overseer — Fidelity 

guarantee for duties as assistant overseer — Whether 
duties as clerk included.] — The offices of assistant 
overseer & clerk to the parish council are separate ; 
accordingly where the two offices are held by the 
same man, & a guarantee association have given 
the guardians a bond for the due & faithful dis- 
charge of his duties as assistant overseer, they are 
not Sable on the bond for his defalcations as clerk 
to the parish council. — Gosford Union v. Poor 
IjAW & Local Government Officers’ Mutual 
Guarantee Assocn., Ltd. (1910), 103 L. T. 463 ; 
75 J. P. 30 ; 8 L. G. R. 995, 1). C. 

As ecclesiastical official.]-— *9cc Ecci.esi- 
AsncAL Law, Vol. XIX., pp. 295 ei seq. 

Overseers & assistant overseers.] — See, generally. 
Poor Law ; Rates & Rating. 

Treasurer — Appointment.] — See 1894 Act, 


See, goterally. Crown Practice, Vol. XVI., 
p. 384, Nos. 2212-2216. 

Meetings. 

See, generally, 1894 Act, s. 3 (10), sched. I., 
Pai*t II., Part III., rr. 3, 6. 

Place of meeting .] — See 1894 Act, ss. 4, 61, 
75(2). 

Time for holding .] — See Parish Councillors 
(Tenure of Office) Act, 1899 (c. 10), s. 1 (6). 

Notice of meeting.]— 1894 Act, s. 3(10), 
sched. I., Part II., rr. 4, 6. 

154. Adequacy of notice.] — A resolution, 

passed by a parish council in meeting, to dismiss 
assistant overseer & clerk, is not effective unless 
the notice convening the meeting specified that 
^ch r^olution would be considerea at the meeting. 
A r^lution duly passed at a subsequent meeting 
of the council appointing a temporary assistant 
overseer & clerk must be treated either as a con- 
mmation of the previous resolution or as a separate 
^ distinct resolution to dismiss the asdstant 
& clerk. — Lonqfield Parish Counoil v. 
™ht {1918h 88 L. J. Oh. 119 ; 16 L. G. R. 866. 


8. 17 (6). 


I 


G. 


Transfer of property formerly vested In church- 
wardens & overseers,] — See 1894 Act, ss. 5 (2) (c), 
6 (1) (c) (iii), (d), 52 (4). 

157. Property formerly vested In churchwardens 
dc overseers — Under Poor Relief Act, 1819 (c. 12), 
s. 17 — ** Lands belonging to the parish ’’ — How 
construed.] — Doe d. Higgs v. Terry, No. 178, 
post. 

158. Not confined to property held for 

poor relief.] — Above sect, vests in the church- 
wsudens & overseers of the parish ail buildii^, 
lands hereditaments belonging to such muish, 
not me^y where the profits thereof are applicable 
to the relief of the poor, but where they are 
applicable to those purposes for which church 
rates are levied ; & t^t although such buildings, 
lands &; hereditaments had origmaily been vested 
in trustees for the benefit of the ptoish. — Dob d. 
Jackson v. Hilby (1830), 10 B. db 0. 886 ; 6 
Man. & By. K. B. 706 ; 3 Man. dc Ry. M. 0. 105 ; 
8 L. J. O. S. M. 0. 106 5 109 E. R. 677. 

^f<dld. poe d, Higgs v. Ter^ (18^5), 4 Ad. & 
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Sect, 5> — T?ie rural pariah : Sub-sect. 2, Q.] 


Bifid* Be Paddinfirton Charities (1837), 7 L. J* 
wnid. Gouldsworih v. Knifirhte (1843), 11 M. & ^ 337 ; 
RumbaU v. Munt (1846), 8 Q. B. 382 ; Deptford Oh^h- 
wardens v. Sketoldey (1847), 8 Q. B. 394 ; A.-G. tJ. 
Stephens (1866), 1 Jur. N. S. 1039. Reid. Re Stratford 
Bridge Improvement Act, Exp. Armesley, (1836), 2 Y & O. 
Ex. 350 ; AUason v. Stark (1838), 9 Ad. & El. 265 ; Alderman 
V. Neate (1839), 4 M. & W. 704 ; Doe d. Robinson v. 
Hlrd (1843), 1 L. T. O. S. 58 ; Be Haoknev Charities 
(1864), 4 New Rep. 530 ; Haigh v. West, (1893] 2 Q. B. 
19. 


159 , Property held for church rate 

purposes included.] — Dob d. Jackson v. Hiley, 
No. 158, ante, 

160. Property held for general 

parochial purposes — Jointly with corporation.] — 

Where lands have been held jointly by the church- 
wardens & overseers of a parish & by the corpn. 
of a borough in which it lies, the latter holding as 
trustees, not on any special trust but for general 
parochi^ pt^oses, the churchwardens & over- 
seers may bring ejectment for such lands as vested 
in them by above sect. — Doe d. Edney v. Billett 
(1845), 7 Q. B. 976, 983 ; 14 L. J. Q. B. 343 ; 6 
L. T. O. S. 408 ; 10 J. P. 39 ; 9 Jur. 662 ; 115 
E. B. 756. 


Annotations Befd. Rmnball v. Munt (1846), 10 Jur. 539 ; 
St. Nicholas, Deptford v. Sketchley (1846), 17 L. J. M. C. 
17. 

161. Property held for benefit of poor.] 

— (1) Above sect, does not operate to vest in the 
churchwardens & overseers lands held in trust tor 
the general benefit ot the parish, if there are known 
existing trustees. 

(2 ) A trust for the use & benefit of the poor of 
a parish is sufficiently general to bring it within 
the operation of that sect. ; for land held upon 
such trust may properly be said to “ belong to 
the parish.” — Deptford (Churchwardens) v, 
Sketchley (1847), 8 Q. B. 394 ; 2 New Mag. Cas. 
336 ; 17 L. J. M. C. 17 ; 10 L. T. O. S. 285 ; 11 
J. P. 887 ; 12 Jur. 38 ; 115 E. R. 925. 

Annotation : — Consd. Westminster Corpn. v. St. Martln-ln- 
the-Fieldfl (1906), 96 L. T. 491. 


162. .] — Lands given for the 

benefit of the poor of a parish generally, or to 
trustees to permit the churchwardens to distribute 
the rents among the poor of the parish generally, 
as directed by two or more of the inhabitants of 
the parish : — Held : to be vested in the church- 
wardens & overseers as a corpn., imder above 
i^ct., & therefore the Charity Comrs. had no 
jurisdiction to make an order vesting the legal 
estate in the lands in the official trustee of charities 
without the consent of the churchwardens & 
overseers . — Re Hackney Charities (1864), 4 
New Rep. 530 ; 34 L. J. Ch. 169 ; 11 L. T. 35 ; 
28 J. P. 692 ; 10 Jur. N. S. 941 ; 12 W. R. 1129 ; 
on appeal, sub nom. Re Hackney Charities, Ex p, 
Nicholls (1865), 4 De G. J. & Sm. 688, L. JJ. 

Annotation: — Befd. Be Bumham National Schools (1873), 

L. R. 17 Eq. 241. 

163 . Property held for special chari- 

table purpose — Other than poor or church rate.] — 

(1) Above Act does not extend to charity lands 
which are devoted to other purposes besides those 
to which poor rates & church rates are applicable. 

(2) As far ^ the copyholds are concerned, I am 
clearly of opinion that the legislature could not 
intend, by the Act that has l^en referred to, to 
vest lands of that tenure in the churchwardens & 
overseers of a parish (Shad well, V.-C.). — ^A.-G. 
V. Lewin (1837), 8 Sim. 366 ; Coop. Pr. Cas. 61 ; 
6 L. J. Ch. 204 ; 1 J. P. 123 ; 1 Jur. 234 ; 69 B. R. 
146. 


Be Paddington Charities 
“ (1843), 11 

7 Q. B. 


976: Deptford Ohnrobwardens v, Sketohlej il547), 8 
Q. i, SU; Be Hackney Charities (1864).^ 28 J. P. 602. 
As to (2) Befd. Be Paddington Oharitlea (1837), 7 L. J. Ch. 
44. 


164. .] — Above sect, does not 

apply to copyholds, nor to freeholds held upon any 
special trust for a parish. — Re Paddington 
Charities (1837), 8 Sim. 629 ; 7 L. J. Ch, 44 ; 

2 Jur. 344 ; 69 E. R. 249. 

AnTwtaiions : — Befd. Doe d. Edney v, Billett (1845), 7 B. Q. 
976 : Deptford Churchwardens v, Sketchley (1847), 8 
Q. B. 394. 

165. Partially in aid of parish 

funds.] — Above sect, does not vest the legal estate 
of charity lands in the parish officers, where there 
are known feoffees in existence, & where the trust 
fimds are applicable only to certain specified 
objects partially in aid of the parish funds. 

Where lands were vested in trustees under a 
charitable bequest, on trust to apply half the 
rents towards the relief of poor people of good l^e 
& conversation in the parish, & half for apprentic- 
ing poor boys of the parish: — Held: the legal 
estate was not transferred to the parish officers 
under above sect., although by a local Act, a 
portion of the rents was applied to the expense of 
erecting the parish workhouse, & paying off 
moneys borrowed for that purpose. — ^A liason v. 
Stark (1838), 9 Ad. El. 256 ; 1 Per. & Dav. 
183 ; 1 Wm. Woll. & H. 719 ; 8 L. J. M. C. 13 ; 

3 J. P. 178 ; 112 E. R. 1208. 

Annotations: — ^Befd. Do© d. Norton v. Webster (1840), 4 
Per. & Dav. 270 ; Gouldiworth tJ. Knights (1843), 11 
M. & W. 337 ; Doe d. Edney v. BUlett (1845), 7 O. B. 976 ; 
Deptford Churchwardens v. Sketchley (1847), 8 Q. B. 394. 
tfentd. Cornish v. C^eifo (1864), 11 L. T. 606. 

166. .] — Qu, : whether the 

words ” all other buildings, lands & hereditaments 
belonging to such parish ” in above sect, extends 
to trusts for special parochial purposes. — G oui-ds- 
woRTH V, Knights (1843), 11 M. & W. 337 ; 12 
L. J. Ex. 282 ; 8 J. P. 8 ; 152 E. R. 833. 


Annotations : — Befd. Doe d. Edney v. BiUott (1845), 7 Q. B. 
976 ; A.-U. V. Stephens (1855), 1 K. & J. 724. Mentd. 
Webb r. Austin (1844), 7 Man. & G. 701 ; Pargoter v, 
Harris (1845), 7 Q. B, 708 ; Hickman r. Machin (1859), 
4 H. & N. 716 ; Cutbbertson r. Irving (I860), 6 H. & N. 
135 ; Ritohings v. Cordingley (1868), L. R. 3 A. & E. 113 ; 
R. V. White (1883), 11 Q. B. D. 309 ; Ex p, Sibley (1883), 
31 W. R. 811. 


167. Copyholds.] — Re Paddington 

Charities, No. 164, ante, 

168. — .] — A.-G. V, Lewin, No. 

163, ante, 

169. J — Above sect, does not 

apply to copyholds. — Dob d. Bailey v. Poster 
(1846),3C.B.215 ; 16 L. J. C. P. 203 ; 7L.T.O.S. 
208 ; 136 E. R. 86. 

Annotation : — Mentd. Ford v. Agor (1863), 8 L. T. 646. 

170. Leasehold.] — By a written 

instrument, stamped with a lease stamp, dt dated 
Feb. 25, 1782, IS., being seised in fee of a house Sc 
premises, agreed to demise & let them to a com- 
mittee for the parish of H., Sc the committee 
agreed to accept Sc take them, for the purpose of 
converting them into a poorhouse for uhe use of 
the parish of H. ; to hold to the said committee, 
in trust as aforesaid, from Mar. 25, then next 
coming for the term of ninety-nine vears, at the 
clear yearlv rent of £27 payable half-yearly ; Sc 
the committee agreed to ^y the rent. Sc to keep 
the premises in good Sc sufficient repair during the 
term. It was also a^ed that a lease Sc coimter- 
part of the premises should be prepared Sc executed 
on or before Jan. 1, then next, mth covenants Sc 
a^emente pursuant to that contract. Sc such 
other general clauses as are usually contained in 
leases ; Sc there was a proviso, that in case the 
committee or their successors should think it a 
more eligible plan to purchase the premises in fee 
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at the price of £420, that then he, the lessor, 
should convey them accordingly. No lease was 
ever executed, but the premises, from the date of 
the instrument, were used as a poorhouse for the 
parish of H., & the churchwardens & overseers 
for the time being of that parish paid the rent to 
B. &> his representatives. In an action of 
assumpsit against the parish ofidcers for the time 
being of the parish of H., tor non-repair of the 
premises : — Held : the lease vested in the over- 
seers of the poor by force of above sect. & defts. 
were liable. — ^A lderman v. Nbate (1839), 4 

M. & W. 704 ; 1 Horn & H. 165 ; 8 L. J. Ex. 89 ; 
3 .Tur. 171 ; 160 E. R. 1604. 

Annoiaiums: — Befd. Doe d. HobinBon v, Hlrd (1843), 1 
L. T. O. S. 68 ; Goiildswortb v. Knights (1843). 11 M. & W. 
337 ; Uthwattv. Elkins (1846), 14 L. J. Ex. 131 ; Knmbail 
V. Munt (1846), 8 Q. B. 382; Deptford Ghtirohwardens v, 
Skotchley (1847). 8 Q. B. 394. 

171. Whether acceptance under 

seal necessary.] — Churchwardens Sc overseers are 
not, by above sect., made a complete body 
corporate, but are onlv empowered to accept, 
take, & hold in the nature of a body corporate,** 
& therefore that it w not necessary to show the 
acceptance of a demise by an instrument under a 
common seal. — SmTH v. Adkins (1841), 1 Dowl. 

N. S. 129 ; 8 M. & W. 362 ; 11 L. J. Ex. 83 ; 151 
E. R. 1078. 

Annotations Beld. Doe d. Lunsdell e. Qowor (1851) 18 
L. T. O. S. 135. Mentd. Chislin v. Qregrory (1848), 11 
L. T. O. S. 124 ; He Leeds Inatitnio of Soienoo, Ar t. & 
Literature Sc Leeds City Council, 11909] 1 Ch. 600. 

172. Trust property vested In known 

trustees.] — Under above Act, lands belonging to 
the parish are vested in the churchwardens & 
overseers of the parish, as a corpn. Therefore, 
where feoffees to charitable uses were empowered 
to sell & convey their lands to the comrs. imder 
an improvement Act : — Held : the petition for the 
investment of the purchase-money should be 
I)re8ented in the names of the churchwardens & 
overseers of the parish in w^ch the charity was 
established. — Be Stratford Bridge Improve- 
ment Act, Ex p, Annesley (1836), 2 Y. & C. Ex. 
350 ; 6 L. J. Ex. Eq. 81 ; 160 E. R. 431. 

Aniwtaiion ;-~Befd. Re Paddington (Charity (1838), 2 Jur. 
314. 


173. ,] — Allason r. Stark, 

No. 165, ayiie, 

174. .] — Certain trust property, 

including T. Farm, was, in 1831, conveyed to new 
trustees, upon trust, to apply the rents for & 
towards the repair of the pari^ church of p., & 
for the benefit of the poor of the said parish, in 
such manner as the same have heretofore been 
usually applied, & according to the intention of the 
several charitable persons who devised the same. 
Among other property, conveyed in the same deed, 
were some cottages, described as four cottages in 
C. Lane, wherein poor families are permitted to 
live rent free ; — Held : (1) the legal estate in all 
these lands vested in the parish officers, under 
above sect., although there were trustees in 
existence ; (2) it was imperative that an action 
lor the use Sc occupation of T. Farm should be 
brought by the paxiah officers. — R umball v. 
Munt (1840). 8 Q. 382 ; 16 L. J. Q. B. 180 ; 

® K 920 ’ JurTeSO j 

DepUord Ohurchwarden. v. Skotchley 

^ .] — DBPTFoao (OmmcH- 

W.UIDBNS) t.. SKBTCHLBr, No. 161, atUc. 

Pro- 

— Whetliwr property divested.] 
J buildings, lauw. & hereditamenta belonging 

J* — VOL. XXXttl. 


to a parish, remain vested in the churchwardens Sc 
overseers, under Poor Relief Act, 1819 (c. 12), 

8. 17, notwithstanding the subsequent enactments 
of Poor Law Amendment Act, 1834 (c. 76), Sc 
Union Sc Parish Property Act, 1835 (c. 69). — 
Doe d. Norton v. Webster (1840), 12 Ad. Sc El. 
442 ; 4 Per. Sc Dav. 270 ; 9 L. J. Q. B. 373 ; 4 
Jur. 1010 ; 113 E. R. 879. 

Annotations : — Befd. Worge v. Belf (1842). 11 L. J. M. C. 
126. Mentd. Doe d. Hemming v. Willette (1849). 7 C. B. 
709 ; Watcham v. A.-Q. of the East Africa Prottetorate, 
[1919] A. C. 633. 

177 .] — (!) Union Sc 

Parish Property Act, 1835 (c. 69), does not transfer 
the legal estate in parish property from the church- 
wardens Sc overseers to the guardians of the union, 
ot which the parish forms a part. Where a title, 
not complete in the parish officers at the time of 
the passing of that Act, is afterwards completed 
by a twenty years* possession, the legal estate so 
obtained vests in the churchwardens & overseers, 
Sc not in the guardians. 

(2) The possession of the agent of the guardians 
is the possession of the churchwardens Sc over- 
seers. — W orge v. Relf (1842), 11 L. J. M. C. 125. 

178. Presumption that property parish property 
— Property let on lease — Rent paid to parish 
officers.] — (1) Evidence of payment of rent to 
parish officers in their character as such, is evidence 
to show that the property for which it is paid is 
parish property within the operation of Poor 
Relief Act, 1819 (c. 12), s. 17, so as to enable the 
parish officers for the time being to maintain 
ejectment against a person holding under a lease 
granted by the parish officers previously to the 
statute. A person holding under a lease granted 
by parish officers before the statute, is a tenant 
from year to year. 

(2) The words “ land belonging to the parish ** 
in Poor Relief Act, 1819 (c. 12), must be taken in 
a popular sense. Sc not in the strictly legal sense 
(Coleridge, J.). — Doe d. Hioos v. Terry (1835), 
4 Ad. Sc El. 274 ; 1 Har. & W. 547 ; 5 Nev. & 
M. K. B. 556 ; 3 Nev. Sc M. M. C. 385 ; 5 L. J. M. C. 
27 ; 111 E. R. 790. 

Annotations : — FoDd. Doo d. Hobbs r. CookoU (1836). 4 
Ad. & El. 478. Befd. AUa^a v. Stark (1838), 9 Ad. Sc El. 
256 : Doo d. Robinsoa v, Hird (1843). 1 L. T. O. S. 58 ; 
liumball V. Hunt (1846). 8 Q. B. 382 ; Doptford Churoh- 
wardoQS v. Skotchley (1847), 8 Q. B. 394 ; Haigh v. West, 
[1893] 2 Q. B. 19. Mentd. Grayes v. Colby (1838), 9 
Ad. & El. 356. 

179. .] — In ejectment by 

churchwardens Sc overseers, on demises laid after 
Poor Relief Act, 1819 (c. 12), it appe^^d that defts., 
before Sc since the statute, had paid rent to the 
successive churchwardens, Sc that the late church- 
wardens Sc overseers, appointed since the statute, 
had given a proper notice to quit. Defts. produced 
a lease, m^e before the statute, for 6fty-nine 
years, to parties under whom they claimed, pur- 
porting to be made with the consent of the vicar, 
the majority of the aldermen and burgesses oi the 
borough of R. Sc of others the inhabitants of the 
parish, whose names were subscribed to a memo- 
randum on the back of the lease expressing such 
consent. The churchwardens were the demising 
parties, & the rent was made payable to them Sc 
their successors for the time being. The premises 
were described as belonging to the parish church* 
On a special case stating these fa^ts : — Held : not- 
withstwding the consent expressed as above, the 
premises must be taken tio have been parish 
property, demised by the churchwardens as such : 
Sc consequently the lease passed no legal interest 
in the term. Sc the present churchwardens Sc over- 
seers might treat the lessees as tenants from year 
to year. — Doe d. Hobbs v. Oookell (1886), 4 Ad. 
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Sect, 5, — The rural parish : Suh^sed. 2, (?., JBT. db J. ; 
sub-sect. 8. Parts IV. d: F. Sects. 1 <Sb 2 1 
Sub-sects. 1, 2, 8, 4 6,] 

& El. 478 ; 6 Nev. & M. K. B. 179 ; 8 Nev. & 
M. M. C. 681 ; 6 L. J. M. C. 81 ; 111 E. R. 866. 

Annotation: — Bald. Deptford Churchwardens v. Sketchley 
(1847), 8 Q. B. 394. 

See, also. No. 180, post 

Herbage on private road made on inclosure of 
common — Surveyor authorised to let herbage — 
Whether property vested in parish or district 
council.] — See Commons, Vol. XL, p. 82, No. 1018. 
Spring on roadside.] — See No. 182, post 

180. Acquisition of title — Under Statute of 
Limitations — Presumption of lawful origin.] — By 
an award made under an inclosure Act passed in 
the year 1774 certain lands were allotted & 
certain roads set out as public highways. From 
a short time after the passing of the Act the 
pasturage of one of the roads set out was let 
annually by the inhabitants of the parish in vestry 
assembled. The money received from the tenants 
was devoted to different parochial purposes, & 
there had been no interference or claim by the 
lords of the manor until the present action, in 
which pltf., as lord of the manor claimed damages 
from deft., who was tenant to the vestry, for 
trespass in pasturing his sheep in the road. There 
was no evidence in whom the soil of the road was 
vested before the passing of the inclosure Act. 
No grant of the road was produced, & there was 
no evidence of the enrolment of any such grant : — 
Held : a lawful origin must be presumed from the 
long usage, & the presLunption was that the road 
was vested in some person or persons as trustees 
for the parishioners ; the churchwardens & over- 
seers, as trustees under Poor Relief Act, 1818 
(c. 12), s. 17, of lands belonging to the parish, had 
gained a title to the road under the Statute of 
Limitations, subject to the public right of way. — 
Haigh V. West, [1893] 2 Q. B. 19 ; 62 L. J. Q. B. 
632 ; 69 L. T. 165 ; 67 J. P. 358 ; 4 R. 396, C. A. 

Annotations Edd. Wimbledon & Putney Commons Con- 
servators V, Nicol (1894), 10 T. L. R. 247 : ^EUot v. Bristol 
Corpn, (1895), 72 L. T. 752 ; Reynolds v. Presteign 

U. I) C. (1896), 65 L. J. Q. B. 400 ; Keaverson v, Peter- 
borongh R. C., {1902] 1 Ch. 557 j A.-G. & Spalding R. C. 

V. Gamer, {1907] 2 K. B. 480. Mentd. Brown v. Dunstable 
Comn., {1899] 2 C^. 378; Chesterteld v. Harris, [1908] 

2 (Jh, 397 ; Foley's Charity Trustees v. Dudley (5orpn. 
(1909), 8 L. G, R. 320 ; C. L. Ry. t?. City of London Land 
Tax ^mrs., {1911J 2 Ch. 467 ; A,-G. v. Homer (No. 2), 
{1913] 2 Ch. 140 ; White r. Williams, il922] 1 K. B. 727. 

See, generally. Limitation of Actions. 

H. Parish Books and Documents. 

Transfer of documents to council & custody,] — ' 

See, generally, 1894 Act, s. 17 (7)~(9). 

Tithe apportionment deed.] — dS'ee Ecclesi- 
astical Law, Vol. XIX., p. 491. 

As evidence.] — See Evidence, Vol. XXII., pp. 
830, 331, 334 ci seq* 

Of boundaries.] — See BouNDAJtiEs, Vol. 

VII., p. 318, Nos. 379-384. 

Inspection.] — See 1894 Act, s. 68 (4) ; Corpora- 
tions, Vol. XIII., p. 424, Nos. 1461, 1463, 1466, 
1457 ; Discovery, Vol. XVIII., p. Ill ; Ecclesi- 
astical Law, Vol. XIX., p. 307. 

Enforcement of right*] — See Crown 

Practice, Vol. XVI., p. 316, Nos. 1283, 1284. 

181. Recovery of — By custodian Whether 
trover lies.] — (1) An officer in whom a right to the 


custody of chattels is vested bv Act of Parliauc 
has not, in respect of such right merely, sin 
property in them as will enable him to mail 
an action for the wrongful detention of them- 
(2) Parish oOcers, or other persons, by w 

g ari^ books, etc., are appointed by the inhabit 
1 vestry assembled, to be kept, cannot I 
trover against an ex -waywarden for the bool 
accounts, assessments, etc., kept by him di 
the period in which he was in office, & with 
possession of which he has never parte 
Addison v. Round (1836), 4 Ad. & El. 799 
C. & P. 286 ; 6 Nev. Sc M. K. B. 422 ; 3 Ne 
M. M. C. 629 ; 6 L. J. K. B. 162 ; 111 E. R. 9 


AnnotaHons : — As to (2) Esfd. R. v. Iteyuol^ ^ 

762 ; Moss v. Thomiley (1856), 87 L. T. 0. o. 101. 

From former officer.] — See Crown P 

TICE, Vol. XVI., pp. 316, 816, Nos. 1276-1279 

Documents not transferred to parish councI 

See, generally, Ecclesiastical Law, Vol. X 

pp. 256, 257. 


/. Legal Proceedings. 

182. Right to sue — On behalf of inhabltan 
Claiming right to use spring.] — The S. p/ 
council alleged that a spring or well abutted 
high road in the parish of S., & that the inhabil 
of S. were entitled under either a lost grant, ei 
ment from time immemorial or by enjoymen 
twenty years, to the free use of the spring or 
& that such user had been obstructed by 
Deft, took the preliminary objection that 
parish coimcil was not entitled to sue, for e 
the right was public, in which case the action o 
to be brought by the A.-G., or if the action 
brought by the parish coimcil as owner oJ 
spring or well the action was misconceived a 
effect of 1894 Act, s. 25, was to vest the spra 
well in the district council : — Held : the obje 
was good & 1894 Act vested no right in a p 
council to sue on behalf of a number of per 
Sc on pltf 8.* own showing, the soil was vest 
the district coimcil.— Stoke Parish Counc 
Price, [1899] 2 Ch. 277 ; 68 L. J. Ch. 447 
L. T. 643 ; 63 J. P. 602 ; 47 W. R. 663. 

Annotations : — Befd. Sboriugham U. D. C. v. HolBOy ( 

91 L. T. 225 ; A.-G. Sc Spoldiug R. C. v. Gamer, [1 

K. B. 480. 

183. Parties — Whether ratepayers necessai 

Fletcher v. Gibbon, No. 160, ante. 

Appearance by clerk.] — See 1894 Act, schc 
Part II., r. 16. 

Liability to indictment — For non-repair of 
ways.]— iSree Highways, Vol. XXVL, p. 370, 
1012-1014, 1016. 


Sub-sect. 3. — The Parish Meeting. 

Constitution.]— iSce 1894 Act, ss. 2 (1), 49. 
Meetings.] — See 1894 Act, ss. 2 (2)-(7), 4, 
(2), 46, 48 (1), 49, 51, sched. I., Parts I., III. 

Refusal of poll — Meeting held under C 
Building Act, 1819 (c. 134).]— Burial 
VII., p. 640, No. 201. 

Powers de duUes.] — See 1894 Act, ss. 52, 63 

In relation to adoptive Acts.] — See 

Act, 6. 7, <fc, generally, PuBUO Health. 

In parish having no parish council.] 

1894 Act, ss. 19, 63 (2), 

Expenses.]— 1894 Act, ss. 11 (4), (6), 1 
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Part IV. — The Vestry. 


r SeCt generally t Ecclesiastical Law, Vol. XIX., 

Select vestries.] — Ecclesiastical Law, Vol. 
XIX., pp. 276 et seq. 

Vestry ol rural parish — Transfer of powers to 
parish council.] — See 1894 Act, s. 6 (1) {a). 

Vestry clerk — Appointment.] — See 1804 Act, 
s. 17 (4). 

Recovery of vestry books.] — Man- 
damm to the churchwardens, to deliver a vestry- 
book to the vestry clerk, refui^d. — ^Anon. (1810), 2 
Chit. 265. 

135 , Payment of gratuity.] — The clerk 

to the trustees of a muish [& vestry clerk] acting 
under a loc^ Act of Parliament having discharged 
certain onerous duties in connection with legal 
proceedings in which the parish was engaged, the 
trustees passed a resolution giving him a sum 
beyond his usual stipend as a gratuity. [The 
statute provided for payment of “ such reasonable 
salary as the vestry shall appoint to be paid to [the] 
clerk”]: — Held: there was no power to give 
gratuities out of the rates, & the ct. refused to 
grant a mandamus directing the treasurer of the 
parish to sign & pay a cheque for such gi‘atuity. — 
Ex p. Meujsh (1863), 8 L. T. 47. 

.]^Seet generally, Ecclesiastical Law, 

Vol. XIX., p. 277. 

186. Legal proceedings — Resolution to defend.] 

— At a special vestry it was resolved “ that an 
indictment preferred against the parish for non- 
repair oi a highway, bo opposed, & that the 


Part V. — The 

Sect. 1.~IN GENERAL. 

Former urban sanitary districts .] — See 1894 Act, 
8 . 21 ( 1 ). 

188. Includes county borough.] — Kirkdale 
Burial Board v. Liverpool Corpn., No. 337, 

post. 

189. For purpose of transfer of powers — 

Under 1894 Act, s. 62.] — Kirkdale Burial 
Board v. Liverpool Corpn., No. 337, post. 

“ County district .”] — See 1894 Act, s. 21 (3). 

190. Local government district ” — Within 
Metropolitan Commons Act, 1866 (c. 122).] — R. v. 
Barnes, Ex p. Ratcliff (1896), 13 T. L. K, 25, 
ll • 

Councillors.] — See Sub-sect. 2, post. 


Sect. 2.~-THE URBAN DISTRICT COUNCIL 

Sub-sect. 1. — CJonstitution. 

Chairman — Disqualification for office.] — Sec 

1894 Act, 6. 40. 

, Election.] — See Elections, Vol. XX., pp. 

139, 140, Nos. 1143, 1144. * 

Vice-chairman — Appointment.] — See 1894 Act, 

59 (2). 


Sub-sect. 2. — Councilloks. 

1894 Act, s. 23 (2). 

Disqualification.] — See Part II., SecL 3, sub 
sect. 2, A., ante. 


siurveyor bo desired to take the necessary steps 
for carrying this resolution into effect ” : — Held : 
the inhabitants who had signed the resolution 
were not personally responsible tor the costs of 
the attorney employed by the surveyor for this 
purpose. — Sprott v. Powell (1826), 3 Bing. 478 ; 
4 Dow. & Ry. M. 0. 377 ; 11 Moore, 0. P. 398 ; 4 
L. J. O. 8. C. P. 161 ; 130 E. R. 598. 

Annotation: — ^Refd. Klenck v. Farris (1901), 68 J. P. 321. 

187. Power to take — For disturbance of 

right of way.] — The dedication by the owner of 
the soil of a right of way from continuous user can 
only be presumed in favour of the public, not of 
the inhabitants of a particular parish. The vestry 
of a parish cannot sustain a suit to restrain the 
infringement of a public right of way, except as 
relators, on an information by the A.-G., even 
though they are expressly authorised by Act of 
Parliament to indict any person stopping a right 
of way within the parish, “ & to take such other 
proceedings for the opening thereof as to them 
should seem expedient.” — Bermondsey Vestry 
V. Brown (1865), L. R. 1 Eq. 204 ; 35 Beav. 226 ; 
13 L. T. 574 ; 30 J. P. 118 ; 11 Jur. N. S. 1031 ; 
14W. R. 213; 55 E. R. 882. 

Annotations: — Apld. Wallasey L. B. r. Graoev (1887), 36 
Ch. D. 593. B)efd. Nuneaton L. B. v. GoneTal Sewagre Go. 
(1875), L. R. 20 Eq. 127 ; Sheringham tJ. D. C. r. Holsey 
(1901), 91 L. T. 225. Mentd. A.'Q. V. Biphosphated 
Guano Co. (1879), 11 Ch. D. 327 ; Vemon v. St. James, 
Westminster Vestry (1880), 16 Ch. D. 449. 

See, generally, Easements, Vol. XIX., pp. 120 
ei seq. 


Urban District. 

Penalties for acting when disqualified.]- 

See Part II., Sect. 3, sub-sect. 2, B., ante. 

Election .] — See Elections, Vol. XX., pp. 139, 
140. 

Term of office .] — See 1894 Act, s. 23 (6) ; 
District Councillors & Guardians (Term of Office) 
Act, 1900 (c. 16), s. 1 (1), (2). 

Resignation of office .] — See Urban District 
Councillors Election Order, 1898, r. 20 (1) 
sched. V. 


Sub-sect. 3. — Meetings. 

See, generally. Part II., Sect. 7, ante. 

Holding of meetings .] — See P. H. Act, 1875, 
8. 199, sched. I. ; 1894 Act, s. 69 (1). 


Sub-sect. 4. — Committees, 
Appointment .] — See 1894 Act, s. 56. 

Joint committees .] — See 1894 Act, s. 57 

Conduct of meetings .] — See 1894 Act, sched. I., 
Part 4. 

See, further. Part II., Sect. 8, ante. 


Sub-sect. 6. — ^Powers, Duties and 

Liabilitibs. 

191. Duties — Delegate of State for certain 
public duties — Distinguished from company.] — 
A local board stands in a vory different position 
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Sect, 5 . — The rural parish : Suh^sect, 2, (?*, S. Sc I, ; 
suh'Sed, 3. Parts IV, Sc V, Seds, 1 <fc 2i 
Sub-sects, 1, 2, 3, 4 dB: 6.] 

& El. 478 ; 6 Nev. & M. K. B. 179 ; 3 Nev. & 
M. M. C. 681 ; 6 L. J. M. C. 81 ; 111 E. E. 806. 

Annotaiion: — R^. Deptford Churchwardens v, Shetchley 
(1847), 8 Q. B. 394. 

SeCt alsOf No. 180, post 

Herbage on private road made on indosure of 
common — Surveyor authorised to let herbage — 
Whether property vested in parish or district 
council.] — See Commons, Vol. XI., p. 82, No. 1018. 
Spring on roadside.] — See No. 182, post 

180. Acquisition of title — Under Statute of 
Limitations — Presumption of lawful origin.] — By 
an award made under an indosure Act passed in 
the year 1774 certain lands were allotted & 
certain roads set out as public highways. I^m 
a short time after the passing of the Act the 
pasturage of one of the roads set out was let 
annually by the inhabitants of the parish in vestry 
assembled. The money received from the tenanis 
was devoted to different parochial purposes, & 
there had been no interference or claim by the 
lords of the manor until the present action, in 
which pltf., as lord of the manor claimed damages 
from deft., who was tenant to the vestry, for 
trespass in pasturing his sheep in the road. There 
was no evidence in whom the soil of the road was 
vested before the passing of the inclosure Act. 
No grant of the road was produced, & there was 
no evidence of the enrolment of any such grant ; — 
Held : a lawful origin must be presimaed from the 
long usage, & the presumption was that the road 
was vested in some person or persons as trustees 
for the parishioners ; the churchwardens & over- 
seers, as trustees under Poor Relief Act, 1818 
(c. 12), 8. 17, of lands belonging to the parish, had 
gained a title to the road under the Statute of 
Limitations, subject to the public right of way. — 
Haigh V. West, [1893] 2 Q. B. 19 ; 62 L, J, Q. B. 
682 ; 69 L. T. 165 ; 57 J. P. 358 ; 4 R. 396, C. A. 

Annotations: — Eefd. Wimbledon & Putney Commons Con- 
servators V. Nicol (1894), 10 T. L. R. 247 : Eliot v, Bristol 
Gorpn. (1895), 72 L. T. 752 ; Reynolds r, Pinesteign 
XJ. b C. (1896), 65 L. J. Q. B, 400 ; Neaverson v. Peter- 
borough R. C., [1902] 1 C^h. 557 j A.-G. & Spalding R. C. 
V. Gamer, [1907 ] 2 E. B. 480. Mentd. Brown v. Dunstable 
Ooron., [1899] 2 Ch. 378 ; Chesterfield t?. Harris, [1908] 

2 Cm. 397 ; Foley's Charity Trustees v. Dudley Ck)rpn. 
(1909), 8 L. G. R. 320 ; C. L. Ry. r. City of London Land 
Tax C^mrs., [1911] 2 C^Jh. 4G7 ; A.-G. v. Homer (No. 2), 
[1913] 2 Ch. 140 ; White v. Williams, [1922] 1 K. B. 727. 

See, generally, Ldhtation of Actions. 

H. Parish Books and Documents, 

Transfer of documents to council & custody.] — 
See, generally, 1894 Act, s. 17 (7)-(9). 

Tithe apportionment deed.]-~^ce Ecclesi- 
astical Law, Vol. XIX,, p, 491, 

As evidence.] — See Evidence, Vol. XXII., pp, 
330, 331, 334 d 

Of boundaries.] — See Boundaries, Vol. 

VII., p. 318, Nos. 379-384. 

Inspection^— 1894 Act, s. 58 (4) ; Corpora- 
tions, Vol. XIII., p. 424, Nos. 1461, 1453, 1466, 
1467 ; Discovery, Vol. XVIII., p. Ill ; Ecclesi- 
astical Law, Vol. XIX., p. 307. 

Enforcement of right.]— Crown 
Practice, Vol. XVI., p. 316, Nos. 1283, 1284. 

181. Recovery of — By custodian — Whether 
trover lies.] — (1) An officer in whom a right to the 


custody of chattels is vested by Act of Parliament, 
has not, in respect of such right merely, such a 
property in them as will enable him to maintain 
an action for the wrongful detention of them. 

(2) Parish officers, or other persons, by whom 

g arish books, etc., are appointed by the inhabitante 
i vestry assembled, to be kept, cannot bring 
trover against an ex -waywarden for the books of 
accounts, assessments, etc., kept by him during 
the period in which he was in office, & with the 
possession of which he has never parted. — 
Addison v. Round (1836), 4 Ad. & El. 799 ; 7 
C. & P. 286 ; 0 Nev. & M. K. B. 422 ; 3 Nev. & 
M. M. C. 629 ; 5 L. J. K. B. 152 ; 111 E. R. 984. 

AnnotaHons : — As to (2) Bsid. R. v. Reynoldfl (1839), 3 J. P* 
762 ; Mo 88 tJ. TbomUey (1856), 27 L. T. 0. S. 101. 

From former officer .] — See Crown Prac- 
tice, Vol. XVI., pp. 316, 316, Nos. 1276-1279. 

Documents not transferred to parish council.]— 
See, generally, Ecclesiastical Law, Vol. XIX., 
pp. 256, 267. 

L Legal Proceedings, 

182. Right to sue — On behalf of inhabitants — 
Claiming right to use spring.] — The S. parish 
council alleged that a spring or well abutted on a 
high road in the parish of S., &- that the inhabitants 
of S. were entitled under either a lost grant, enjoy- 
ment from time immemorial or by enjoyment for 
twenty years, to the free use of the spring or well, 
& that such user had been obstructed by deft. 
Deft, took the preliminary objection that the 
parish council was not entitled to sue, for either 
bhe right was public, in which case the action ought 
to be brought by the A.-G., or if the action was 
brought by the parish council as owner of the 
spring or well the action was misconceived ^ the 
effect of 1894 Act, s. 25, was to vest the Bpring or 
well in the district council : — Held : the objection 
was good & 1894 Act vested no right in a parish 
council to sue on behalf of a num^r of persorw, 
& on pltfs.’ own showing, the soil was vested in 
the district council.— 8toke Parish Council v. 
Price, [1899] 2 Ch. 277 ; 68 L. J. Ch. 447 ; 80 
L. T. 643 ; 63 J. P. 502 ; 47 W. R. 663. 

Annotations : — £efd. Shoriugham U. D. C. r. HoljMsy (1904). 
91 L. T, 225 ; A.-G. & Spalding R. C. v. Garner, [1907] 2 
K. B. 480. 

183. Parties — Whether ratepayers necessary.] — 
FLETCHEit V, Gibbon, No. 160, ante. 

Appearance by clerk.] — See 1894 Act, sched. I., 
Part II., r. 16. 

Liability to Indictment — For non-repair of high- 
ways.] — See Highways, Vol. XXVI., p. 376, Nos. 
1012-1014, 1016. 


Sub-sect. 3.— The Parish Meeting. 

Constitution.]— 1894 Act, ss. 2 (1), 40. 
Meetings.]— Sec 1894 Act, ss. 2 (2)-(7), 4, 7, 19 
(2), 46, 48 (1), 49, 61, sched. I., Parts 1., III. 

Refusal of poll— Meeting held under Church 

BuUdlng Act, 1819 (c. 134).]— Burial, VoL 
VII., p. 640, No. 201. 

Powers dc duties *] — See 1894 Act, ss. 52, 53 (1). 
In relation to adoptive Acts*]— 1804 
Act, s. 7, St, generally. Public Health. 

In parish havi^ no parish council.]— 

1894 Act, 88. 10, 63 (2). 

Expenses.]— iSfee 1804 Act, ss. 11 (4), (5), 10 (9) 
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Part IV. — ^The Vestry. 


r See, generally i Ecclesiastical Law, Vol. XIX., 
pp. 265 ct aeq. 

Select vestries.] — See Ecclesiastical Law, VoL 
XIX., pp. 276 et aeq. 

VBsixy of rural parish — Transfer of powers to 
parish council.] — See 1894 Act, s. 6 (1) (a). 

Vestry clerk — Appointment.] — See 1894 Act, 
s. 17 (4). 

184 , Recovery of vestry books.] — Man- 

damus to the churchwardens, to deliver a vestry- 
hook to the vestry clerk, refused. — ^A non. (1816), 2 
Chit. 265. 

Payment of gratuity.] — The clerk 
to the trustees of a peuish [& vestry clerk] acting 
under a local Act of Parliament haying discharged 
certain onerous duties in connection with legal 
proceedings in which the parish was engaged, the 
trustees passed a resolution giving him a sum 
beyond his usual stipend as a gratuity. [The 
statute provided for payment of “ such reasonable 
salary as the vestry sliall appoint to be paid to [the] 
clerk”]; — Held: there was no power to give 
gratuities out of the rates, & the ct. refused to 
grant a mandamus directing the trqasurer of the 
parish to sign & pay a cheque for such gratuity. — 
Ex p. MELI..ISH (1863), 8 L. T. 47. 

.] — See, geyierally. Ecclesiastical Law, 
Vol. XlX., p. 277. 

186. Legal proceedings — Resolution to defend.] 

At a special vestry it was resolved ” that an 
indictment preferred against the parish for non- 
repair ot a highway, be opposed, & that the 


surveyor bo desired to take the necessary steps 
for carrying this resolution into effect ” : — Held : 
the inhabi&nts who had sifi^d the resolution 
were not personally responsible for the costs of 
the attorney employed by the surveyor for this 
purpose. — Sprott v. Powell (1826), 3 Bing. 478 ; 
4 Dow. & Ry. M. C. 377 ; 11 Moore, C. P. 398 ; 4 
L. J. O. S. 0. P. 161 ; 130 E. R. 698. 

Annotation : — ^Befd. Klenok v, Farris (1904), 68 J. P. 321. 

187, Power to take — For disturbance of 

right of way.] — The dedication by the owner of 
the soil of a right of way from continuous user can 
only be presumed in favour of the public, not of 
the inhabitants of a particular parish. The vestry 
of a parish cannot sustain a suit to restrain the 
infringement of a public right of way, except as 
relators, on an information by the A.-G., even 
though they are expressly authorised by Act of 
Parliament to indict any person stopping a right 
of way within the parish, ” & to take such other 
proceedings for the opening thereof as to them 
should seem expedient.” — ^Bermondsey Vestry 
V. Brown (1865), L. R. 1 Eq. 204 ; 35 Beav. 226 ; 

13 L. T. 674 ; 30 J. P. 118 ; 11 Jur. N. S. 1031 ; 

14 W. R. 213 ; 55 E. R. 882. 

Annotations: — Apld. Wallasey L. B. v. Graccy (1887), 36 
Ch. D. 593. Retd. Nuneaton L. B. v. General Sewage Ck>. 
(1875), L. R. 20 Eq. 127 ; Sheringham G. D. C. v. Holsey 
(1904), 91 L. T. 225. Hentd. A.-G. u. Biphogphated 
Guano Co. (1879), 11 Ch. D. 327 ; Vernon t?. St. Jamos, 
Westminster Vestry (1880), ic Ch. D. 449. 

Sec, generally, Easements, Vol. XIX., pp. 120 
et aeq. 


Part V. — The Urban District. 


Seci\ L— in general. 

Former urban sanitary districts.] — See 1894 Act, 

s. 21 (1). 

188. Includes county borough.] — Kirkdale 
Burial Board v. Liverpool Corpn., No. 337, 

post. 

189. For purpose of transfer of powers — 

Under 1894 Act, s. 62.] — Kirkdale Burial 
Board v, Liverpool Corpn., No. 337, post, 

“ County district.”] — See 1894 Act, s. 21 (3). 

190. ” Local government district ” — Within 
Metropolitan Commons Act, 1866 (c. 122).] — R. v, 
Barnes, Ex p. Ratcliff (1896), 13 T. L. It. 25, 
D. 0 . 

Councillors.] — See Sub-sect. 2, post. 


Penalties for acting when disqualified.] 
See Part II., Sect. 3, sub-sect. 2, B., ante. 

Election.] — See Elections, Vol. XX., pp. 139, 
140. 

Term of office.] — See 1894 Act, s. 23 (6) ; 
District Coimcillors & Guardians (Term of Office) 
Act, 1900 (c. 16), 8. 1 (1), (2). 

Resignation of office.] — See Urban District 
Councillors Election Order, 1898, r. 26 (1) & 
sched. V. 


Sub-sect. 3. — ^Meetings. 

Sec, gencraXly, Part II., Sect. 7, ante. 

Holding of meetings.] — See P. H. Act, 1875, 
8. 199, sched. I. ; 1894 Act, s. 59 (1). 


2.-~TH£ URBAN ^STRICT CX)UNCIL 

Sub-sect. 1. — Constitution. 

Chairman — Disqualification for office.] — Sec 

1894 Act, B. 40. 


J See Elections, Vol. XX., pp. 

189, 140, Nos. 1143, 1144. * 

yice-ohainnan— Appointment.]— See 1894 Act, 

B. oO izi. 


Sub-sect. 4. — Committees. 
Appointment.] — See 1894 Act, s. 56. 

Joint committees.] — See 1804 Act, s. 67 

Conduct of meetings.] — See 1894 Act, sched. I., 
Part 4. 

See, further. Part II., Sect. 8, ante. 


Sub-sect. 2. — Oouncilloiis. 
QuallflMUon.]— See 1894 Act, a. 23 (2). 
Dlsque^oatton.]— See Part II., Soot. 8, aub 
sect. 2, A., atUe, 


Sub-sect. 6. — ^Powers, Duties and 

Liabilitiks. 

191. Duties — Delegate of State for certain 
public duties — Distinguished from company.] — 
A local board stands in a very different position 
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SecU 2. — The urban district council: Sub-sects* 5 
<fc 6, A. (a) iSc (b) L, ii„ Hi* & iv*] 

from a joint stock co. It is a delegate of the 
State for the purpose of performing certain public 
duties (James, Ir.J.)- — A.-G. v* Great Eastern 
By. Co. (1879), as reported in 11 Ch. D. 449 ; 
40 L. T. 265 ; 27 W. R. 759, C. A. ; on appeal 
(1880), 5 App. Cas. 473, H. L. 

Annotaiions : — Reid. L. C. C. v. A.-G., [1902] A. C. 165. 
Mentd. A.-G. V. Shrewsbury (Kin^and) Bridge Co. 
(1882), 21 Ch. D. 752 ; Guinness v. Land Corpn. of Ire 
land (1882), 22 Ch. D. 349 ; L. & N. W. Ry. v. Price 
(1883), 11 (i. B. D. 485 ; Small v. Smith (1884), 10 App. 
Cas. 119 ; Wenlock r. River Dee C5o. (1885), 10 App. Cas. 
354 ; Harris v. De Pinna (1886), 33 Ch. D. 238 ; Hender- 
son V. Bank of Australasia (1888), 40 Ch. D. 170 ; Johns 
V. Balfour (1889), 1 Meg. 191 ; Sheffield & South York- 
shire Permanent Bldg. Soc. v. Aizlowood (1889), 44 Ch. 
D. 412 ; Foster v. L. C. & D. Ry.. [1895] 1 Q. B. 711 ; 
A.-G. V. L. & N. W. By., [19001 1 Q. B. 78 ; A.-G. r. 
Mersey Ry. (1907), 51 Sol. Jo. 624 : Be Kingsbury Col- 
lieries, Moore’s (Contract, [1907] 2 Cn. 259 ; Peel v. L. & 
N. W. Ry., [1907] 1 Ch. 6 ; Metropolitan Water Board 
V. Solomon (1908), 77 L. J. Ch. 517 ; A.-G. v. West 
Gloucestershire Water Co., [1909] 2 (Jh. 338 ; Amalga- 
mated Soc. of Ry. Servants v. Osborne, [1910] A. C. 87 , 
Vacher v. London Soo. of Compositors, [1912] 3 K. B. 
547 ; Re Woking Urban Coimcil (Basingstoke Glanal) 
Act, 1911, [1914] 1 CJh. 300 ; Dundee Harbour Trustees 
V. Nlcol, [1915] A. C. 550 ; County Hotel & Wine Co. 
V. L. & N. W. Ry., [1918] 2 K. B. 251 : R, r. Bedfordshire 
(jounty (jouncil, JSx p. Sear, [1920] 2 K. B. 465 ; A.-G. 
r. Fulham Corpn., [1921] 1 Ch. 440 ; A.-G. r. Westminster 
City CJouncil, [1924] 2 Ch. 416 ; Dcuchar v. Gas Light 6c 
Coke Co., [1925] A. C. 691. 

Powers & duties — As sanitary authority.] — See 

1894 Act, 8. 21 (1) ; Public Health ; Se\vers ; 
Water Supply. 

As highway authority.] — See Highways, 

Yol. XXVI., pp, 279 et seq., 386 et seq,, 529, 530. 

Appointment of overseers.] — See Poor 

Law. 

In relation to particular matters.] — See 

the cross references at the head of this Title. i 

Transfer of powers of other authorities.] — 

See 1894 Act, ss. 33, 62. 

Delegation of powers by county council.] — See 
1888 Act, 8. 28 (2) ; 1894 Act, s. 64. 

Exercise of powers outside district.] — See P. II. 

Act, 1875, s. 285. 


Sub-sect. 6. — Contracts. 

A, Under Public Health Acts, 

(a) In General. 

192. What are contracts under Public Health 
Acts — Agreement restraining interference with 
highway.] — An agreement between a local board 
& a person against whom an action to restrain his 
interference with a public highway had been 
commenced by the local board, that the action 
should be settled by his paying the costs of the 
board, which exceeded £50, & imdertaking not to 
build on the unbuilt land, the board agreeing not 
to proceed further as to pulling down the obstruc- 
tion, is not a contract within the P. H. Act, 1875, 
s. 173, necessary for carrying the Act into execu- 
tion so as to require to be sealed with the common 
seal of the local board imder sect. 174 ; & there- 
fore such agreement though not under seal, is 
capable of being enforced by the board. — ^A.-G. 
V, Gaskiix (1882), 22 Ch. D. 537 ; 52 L. J. Ch. 
163 ; 47 L. T. 566 ; 31 W. R. 135. 

AnnoUUUma : — Ebrold. Willianifl tj. Barmouth U. D. C (18971 

77L. T. 383. lUSd. British Insulated ^ 

U. D. C. (1895), 64 L. J. Q. B. 811. Prescoi 

193. Agreement with contractor for com-* 
promise of claims.] ^An agreement between an 
urban authonty & a contractor employed to con- 


struct works for them, as a compromise & in full 
settlement of all claims by him against the urban 
authority, is not a contract within P. H. Act, 
1876, 8. 173, necessary for carrying that Act into 
execution, so as to require to be sealed with the 
common seal of the urban authority under 
sect. 174; & therefore, such agreement, though 
not under seal, is capable of being enforced against 
the urban authority. — ^Williams v. Barmouth 
Urban Distrk^ Council (1897), 77 L. T. 383, 

Annotations : — ^Refd. Hunt v. Acton U. D. C. (1908), 72 J. P. 

345 ; Leicester Qrdns. v. Trollope (1911), 75 J. P. 197. 

194. Contract relathig to housing scheme.] 

— Nixon v* Erith Urban Districtt Council, 
No. 195, post. 

See, generally i Public Health. 

(h) Statutory Requirements, 
i. Necessity for Seal* 

Necessity for seal.] — See Corporations, Vol. 
XIII., pp. 384 et seq 

Contract of employment at weekly salary 
— Whether “ exceeding £60 In value.*'] — See Nos. 
209, 210, post. 

Whether contract not under seal enforce- 
able.] — See Corporations, Vol. XIII., pp. 394, 
395. 

195. Contract under Housing of the Working 

Classes Act, 1890 (c. 70).] — By above Act, sect. 66, 
the carrying into execution of which Act is now 
made compulsory on all local authorities under 
Housing, Town Planning, etc., Act, 1919 (c. 35), 
8. 1, the local authority may, for the purpose of 
carrying it into execution, “exercise the same 
powers whether of contract or otherwise as in 
the execution of their duties ... in the case of 
sanitary authorities under the Public Health 
Acts ...” : — Held : the words of that sect, must 
be read distributivelv, & as moaning that the 
local authority’s district is an urban district it 
shall have the same power of contracting that an 
urban sanitary authority has imder the Public 
Health Acts, &> if its district is a rural district 
the power which a rural sanitary authority has 
under those Acts, with the result that in the 
former case the authority cannot, when acting 
under above Act, contract otherwise than under 
its common seal if the value or amount of the 
contract exceeds £50 . — Nixon v. Erith Urban 
District Council, [1924] 1 K. B. 819 ; 93 L. J. 
K. B. 750 ; 131 L. T. 303 ; 88 J. P. 115 ; 40 
T. L. R. 373 ; 68 Sol. Jo. 537 ; 22 L. G. R. 448, 
C. A. 

196. .] — Pltfs, claimed to have a written 

contract dated Mar. 17, 1921, under which they 
agreed to erect fifty-eight concrete workmen’s 
dwellings for deft, borough, rectified so as to give 
effect to what was alleged to have been the common 
intention “ of the parties ” when the contract 
was drawn up. The contract was entered into 
between H. & deft, borough & was under their 
seal. H. subsequently assigned the contract to 
pltfs. H., in entering into the contract, was 
labouring under a serious mistake. The evidence 
showed that there was not a common mistake ; 
— Held : pltfs. had not shown that deft, borough 
was under any mistake when they entered into 
the contract, but even if there were a common 
mistake the contract of Mar. 17, 1921, could not 
be rectified because, having regard to P. H. Act, 
1876, B. 174, deft, borough were incapable of 
entering into a contract with H. other tham a con- 
tract under seal, so that when a tender was made 
by H. & accepted, there was no contract come to* 
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Higgins (W.)i Ltd* v* Nobthampton County 

Borough (1926), 90 J. P. 82. 

Ratifloatlon under seal.] — See Corporations, 
Vol. XIII., p. 390, Nos. 1164, 1165. 

ii. Matters to he Specified, 

See P. H. Act, 1876. s. 174 (2). 

197. Penalty — To what contracts ajmllcahle.] — 

SooTHiLL Upper Urban District Council v. 
Wakefield Rural District Council, No. 199, 
post, 

19 g, Whether provision directory or Im- 

perative.] — It is imperative that a contract by an 
urban authority, whereof the value exceeds £50, 
shall specify some pecuniary penalty to be paid 
in case the terms of the contract are not duly 
performed, & in the absence of such provision the 
contract cannot be enforced against the urban 
authority. — ^British Insulated Wire Co. v. 
Prescot Urban District Council, [1895] 2 
Q. B. 463 ; 64 L. J. Q. B. 811 ; 73 L. T. 383 ; 
59 J. P. 552 ; 44 W. R. 224 ; 11 T. L. R. 557 ; 
39 Sol. Jo. 691 ; 16 R. 633, D. C. ; on appeal^ 
(1895] 2 Q. B. 638, C. A. 

Annotation : — Befd. SoothlU Upper U. D. C. v, Wakefield 

K. D. C.. [1905] 1 Ch. 53. 

199. .]— P. H. Act, 1875, s. 174 (2), 

provides that every contract made by an urban 
authority whereof the value or amount exceeds 
£50 “ shall specify some pecuniary penalty to be 
paid in case the terms of the contract are not 
duly performed ’* : — Held : this provision is 
directory only, not imperative, so that the omis- 
sion to specify a penalty does not render such a 
contract invalid. — Soothill Upper Urban Dis- 
trict Council v, Wakefield Rural District 
Council, [1905] 2 Ch. 616 ; 74 L. J. Ch. 703 ; 93 
L. T. 711 ; 69 J. P. 447 ; 21 T. L. R. 766 ; 3 
L. G. R. 1208, C. A. 

iii. Surveyor's Estimate and Report, 

See P. II. Act, 1875, s. 174 (3). 

200. How far necessary — Whether directory or 
imperative.] — 11 & 12 Viet. c. 63, which creates 
local boards of health for particular districts, by 
sect. 86, empowers the local board to enter into 
such contracts as are necessary for carrying the 
Act into execution ; & the contract when exceed- 
ing £10 is to be under the common seal of the 
board, & to specify the work, price, etc. ; So every 
contract so entered into is binding upon the 
board, provided, “ that, before contracting for 
the execution of any works under the provisions 
of this Act, the said local board shall obtain from 
the surveyor an estimate in writing, as well as of 
the probable expense of executing the work in 
a substantial manner, as of the annual expense 
of repairing the same ; also, a report as to the most 
advantageous mode of contracting, that is to say, 
whether by contracting only for the execution 
of the work or for executing Sc also maintaining 
the same in repair during a term of years, or 
otherwise.** By sect. 37, the surveyor is to be 
appointed by the local board. By sect. 86, 
expenses incurred or to be incurred by the local 
board for works done under the Act, the board is 
to levy a rate in the district benefited or to be 
benefited thereby ; Sc by sect. 87, a separate 
account is to be kept, to be called “ the mstrict 
mnd account,** to be applied to carrying the Act 
into execution. By sect. 140, persons acting in 
tne execution of the Act are not to bo person^ly 
liable -JETc/d .• (1) the matters mentioned in the 
proviso to sect. 86 are directory only as respects 

entered Into by the board with third 
t (2) a contract under seal entered into 


between the board Sc a third party for the execu- 
tion of certain works was valid, although no 
estimate or report by the surveyor had been pre- 
viously obtained ; (3) an action lay upon the deed 
itself for non-payment of the sum agreed thereby 
to be paid. Sc pltf. was not driven to see to his 
remedy by man^mus, or bill in equity, or by any 
such collateral proceeding. 

(4) There is nothing in that sect. [sect. 140] 
to prevent a corpn. being liable on this contract, 
as they would in any ordinary case. All that sect 
shows is, that the expense incurred by the corpn. 
is to be repaid by a rate. ... So in this case a 
corpn. contracting under their common seal 
may be reimbursed out of the rates (Parke, B.). — 
Nowell v. Worcester Corpn. (1854), 9 Exch. 
457 ; 2 C. L. R. 981 ; 23 L. J. Ex. 139 ; 22 
L. T. O. S. 244 ; 18 J. P. 88 ; 18 Jur. 64 ; 156 
E. R. 195. 

Annotaiions : — As to (1) & (2) Consd. Cunnlnfirham v. 

Wolverhampton L. U. of Health (1857), 7 K. & B. 107 ; 

Hunt r. Wimbledon L. B. (1878). 3 O. P. D. 208, E^d. 

Payne v, Brecon Corpn. (1858), 27 L. J. Kx. 495 ; R. v. 

Worksop Board of Health (1864), 10 L. T. 297 ; Andrews 

n. Ryde Corpn. (1874), L. R. 9 Exch. d02 ; Dryden v. 

Putney Overseers (1876),! Ex. D. 223 ; Youn? *?. Learning- 

ton Ck>rpn. (1882), 8 6. B. D. 579. As to (3) Befd. Smart 

V, West Ham Union Grdns. (1856), 25 L. J. Ex. 210. 

201. Execution of works Sc maintenance 

distinguished.] — A local board of health required 
the owners of property adjoining a street, not 
being a highway, to level it ; &, they having 
made default, the local board caused the work 
to be done by contract. Before making the con- 
tract, no estimate was made of the annual expense 
of repairing the work when done ; nor was any 
report obtained as to whether it would be more 
advantageous to contract only for the execution 
of the work, or for the execution Sc maintenance 
thereof. In other respects the directions of 11 
Sc 12 Viet. c. 6.3, 8. 85, were followed. On a special 
case : — Held : as the work when complete would 
not be repaired Sc maintained under the Act, or 
out of the rates, no such estimate or report was 
required ; Sc the local board might enforce payment 
of the expenses from the owners, notwithstanding 
the absence of the estimate Sc report. 

The sect, begins by enabling the board to enter 
into all such contracts as may be necessary for 
carrying the Act into execution. If no repairs 
are authorised, no contract comprising repairs 
would be within the Act, as necessary for carry- 
ing it into execution ; Sc the proviso for the esti- 
mate & report is confined to works under the 
provisions of the Act. If a work may be both 
executed Sc repaired under the provisions of the 
Act, there must be an estimate Sc report on the 
execution Sc the repair ; but, if the work may be 
only executed or only repaired according to the 
provisions of the Act, the estimate & report need 
not extend to a work not within the provisions 
of the Act, Sc not necessary for carrying it into 
execution (Lord Campbell, C.J.). — Cunningham 
V , Wolverhampton Local Board of Health 
(1857), 7 E. & B. 107 ; 26 L. J. M. C. 33 ; 21 
J. P. 262 ; 3 Jur. N, S. 386 ; 119 B. R. 1187. 

202. Effect of omission — On right to contract.] 
— Nowell v. Worcester Corpn., No. 260, ante. 

203. On right to levy rates for purpose of 

contract.] — Nowell v, Worcester Corpn., No. 
200, ante, 

iv. Necessity for Tender and Security, 

See P. H. Act, 1876, a. 174 (4). 

204. Security — Effect of failure to furnish — 
Giving security on conditioii of aoceptande of 
tender.] — In Mar. 1901, deft, council advertised 
for tenders for the carrying out of certain sewerage 
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Sed» 2. — The urban district council: Sub-sect, 6, A, 
(b) iv,, iSc B, ; sub-sect, 7. Sect, 3 ; Sub-sects, 

1 <& 2. Sect, 4 ! Sub-sects. 1 2, A.] 

works. One of the conditions was that the 
person tendering should undertake to execute a 
contract for the due performance of the works & 
enter into a bond with two responsible sureties 
for the due & satisfactory completion of the works. 
Pltf. ^ndered for the work, & on May 10, 1901, 
the council resolved that pltf. *8 tender should be 
accepted, & they instructed their clerk to write 
to pltf. to that effect, & to affix the seal of the 
council to the letter. Such letter was duly sent : 
— Held : the acceptance of the tender did not 
conclude a contract between the parties. 

In this case I think that the necessities of the 
contract imposed on both parties the obligation 
to agree as to the sureties & that the sureties 
themselves were to be parties to the contract 
in the sense that they were by the intended 
formal contract to be made parties to that con- 
tract for the performance of it. It seems to me 
that that was never done & that there never was 
any contract (Lord Halsbury, C.). — ^Bozson v. 
Altrincham Urban District Council (1903), 

as reported in 67 J. P. 397, C. A. 

AnnoUdifms : — Mentd. Re Holland S.S. Co,, National S.S. 

Co. & Bristol Steam Navigation Co. (1906), 23 T. L. R. 

59 ; Isaacs v. Salbstein, [1916] 2 K. B. 139 ; CJogstad «. 

Newsiim, [1921] 2 A. C. 628. 

205. Contract part performed — 

Goods supplied not of value of one hundred pounds.l 

— ^Pltfs. tendered for the supply to defts. of coals 
which it was thought would exceed in value^ £100. 
The tender contained stipulations that if it was 
accepted a formal contract should be executed, 
& that a bond with two sureties should be entered 
into. The tender was accepted, subject to the 
formal contract Sc bond being duly executed. 
The contract Sc bond were forwarded to pltfs., 
but were never executed. Pltfs. afterwards, from 
time to time, supplied to defts. quantities of coal 
which were accepted, the value of the coal supplied 
not amounting, in any one instance, to £50, but 
amounting in the aggregate to over £50 :-^Held : 
defts. were bound to pay, under an implied con- 
tract, for the coal so supplied Sc accepted. — 
Spencer, Whatley Sc Underhill v, Southall- 
Norwood Urban District Council (1905), 69 
J. P. 308 ; 3 L. G. R. 641. 

206. Liability of sureties — Contract not 

executed in accordance with statutory require- 
ments.] — By an indenture made between a local 
board, pltfs., of the first part, certain contractors 
of the second part, Sc deft, of the third part, the 
contractors covenanted to do certain work upon 
the basis of a certain specification ; Sc deft, cove- 
nanted to pay any losses that might be sustained 
from the non-performance of the work. The 
indenture recited that the specification had been 
signed by five members of the local board as was 
required by the local Act. In point of fact the 
specification had never been signed, although it 
had been acted upon. In an action against the 
sureties : — Held : the mere fact of the specifica- 
tion not having been signed did not release the 
sureties from their liability. — ^Bussell v. Trickett 
(1865), 13 L. T. 280 ; 30 J. P. 8. 

B, Other Contracts, 

Contracts of corporations generally.] — See Con- 
poeations, Vol. xill., pp. 378 et seq. 


207. Whether preUmlnary report & 
necessary — Maintenance of work executed under 
PubUc Health Acts.]— Cunningham v, Wol^- 
hampton Local Board op Health, No. 
ante 

208. Compromise of claims on alteration of 
arear— One claim unfounded in law— Whether com- 
promise InvaUdated.]— It is no ground for sejting 
aside a compromise that the claim, or one of tne 
claims, made by one of the parties, was not weu 
founded in law, provided that it was put forward 

^“on^e formation in 1900 of an tirban district 
out of a rural district an adjustment ^ to be 
made between the two councils imder 1894 Act, 
of the property, income, debts, liabilities, 6c ex- 
penses affected by the formation of the urban 
district. A number of claims were put forw^d 
by the two councils against each other, mcluoi^ 
one by the rural council in respect of loss of in- 
come owing to the transfer of ratable area trom 
the district of the rural council to that of the 
urban council. After considerable negotiations 
the two councils entered into an agreement of 
compromise by which the urban council 
nanted to pay to the rural council a sum of £1.6UU 
by thirty annual instalments of £50 each, 
sideration of wliich the rural council rele^ed the 
urban council from certain specified claims, in- 
cluding the claim for compensation for loss of 
income owing to the transfer of ratable area. 
Sc all other claims, if any, which the rural council 
had or might have against the urban council m 
respect of any property, income, debts, liabiliti^, 
or expenses. Sc the urban council also released the 
rural council from all claims in a similar way. 
In 1906 the urban council brought an action for 
a declaration that the agreement ultra tnres 
the urban council Sc not binding on it : Held : 
the agreement, having been entered into bond 
fide by both councils, was not rendered invalid 
by the fact that one of the claims included in the 
compromise subsequently proved to bo unfounded 
in law.— Holswobthy Urban Council v, Hols- 
woRTHY Rural Council, [1907] 2 Ch. 62 ; 76 
L. J. Ch. 389 ; 97 L. T. 634 ; 71 J. P. 330 ; 23 
T. L. B. 452 ; 51 Sol. Jo. 445 ; 6 L. G. R. 791. 
AfifuytcUion ’ — Apld. A.*G. v. Essex 00111117 Council (1907), 

n , T T» KKT 


Sub-sect. 7. — Acquisition of Land and 
Payment of Compensation. 

See, generally. Part II., Sect. 5, ante. 

Building set back to comply with building line.]— 

See, generally. Highways, Vol. XXVI., pp. 559 
et seq. 


Sect. 3. — OFFICERS. 

Sub-sect. 1. — In Genbrai.. 

See P. H. Act, 1875, s. 189, tfc, generally, Part II., 
Sect. 6, ante. 

Knowledge that food unfit for human consump- 
tion — Duty to communicate .] — See Food Sc Drugs, 
Vol. XXV„ p. 116, No. 884. 

Actions agalnstr— Time limit for bringing .] — See 

Public Authorities. 

Appointment — Necessity for seal.]— See, generally. 
Sect. 2, sub-sect. 6, A. (b) i., ante. 


PART V. SECT. 2, SUB-SECT. 6.— B. 

b. Mud he necessary /or exercise 
of oon^aie functions.] — The district 
conncil haa no power to authorise their 


clerk or agent to make any contract 
for the purchase of books for their 
several common schools throughout 
the district, such a contract not being 


necessary for the ezoroise of their 
corporate fanotlons. — Rambat v, Wxst- 
KRN Bistriot Cottncil (1847), 4 
V. C. R. 874.— CAN. 
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209. Contract exceeding fifty pounds 

In value — Remuneration by dally salary.] — ^P. H. 
Act, 1876, s. 174, which directs a contra^, made by 
an urban authority to be under their common 
seal, if “ the value or amount exceeds £60,*' 
applies only to a contract, to which the parties 
at the time of entering into it contemplate that it 
shall exceed that sum. Scarlet fever haying 
broken out, an urban sanitary authority appointed 
a committee under P. H. Act, 1876, s. 200. A 
medical man agreed verbally with the committee 
on behalf of the urban sanitary authority, to 
attend the patients at the rate of 5s. 3d. per tent 
per day, & attended until the amount due was 
nearly £100: — Held: (1) the committee men 
were not liable to pay the medical n^n ; but 
(2) although more than £60 became due, it was not 
a contract “ whereof the value or amount exceeds 
£60 ** within P. H. Act, 1875, s. 174, because at 
the time of entering into it, the parties had not 
ascertained that it would exceed £60, & the urban 
sanitary authority were liable to the medical 
man. — Baton v. Basker (1881), 7 Q. B. D. 629 ; 
60 L. J. Q. B. 444 ; 44 L. T. 703 ; 45 J. P. 616 ; 
29 W. R. 697, 0. A. 

Annotations : — As to (2) Distd. Mellls v. Shirley 8c Freemantlo 

L. B. of Health (1886), 64 L. J. Q. B. 408. ReM. Spencer. 

Whatley & Underhill v. Soutnall-Norwood U. D. C. 

(1905). 69 J. P. 308. 

210. Remuneration by weekly 

salary — Salary of one pound a week raised to sixty 
pounds per annum.] — Pltf. was employed by defts. 
as matron of an isolation hospital, at a salary of 
£60 per annum. There was no contract between 
the parties as to dismissal or notice to terminate 
the employment : — Held : pltf. was removable 
by defts. at their pleasure, under P. H. Act, 1875, 
s. 189, & therefore defts. were entitled to dis- 
miss her without assigning any reason & at any 
time without notice 

This particular contract was not in writing & 
sealed, but then the question is, whether in v^ue 
or amount it exceeded £50, inasmuch as the 
contract was only for £1 a week, & was not for 
any defined period ? It seems to me very doubt- 
ful whether it could be described as a contract 
the value & amount of which exceeded £50 
(Collins, M.R.). — ^Wood v. East Ham Urban 
District Council (1907), 71 J. P. 129 ; 5 L. G. R. 
403, C. A. 

211. Engagement for no 

defined period.] — ^Wood v. East Ham Urban 
District Council, No. 210, ante. 

Officers necessary for the execution of the 

Act.] — See No. 213, post. 

Compensation for loss of office.] — See Public 
Authorities. 

Remuneration.] — See P. H. Act, 1875, s. 189. 

Recovery.] — See, generally. Part II., Sect. 6, 

ante. 

Removal.]— P. H. Act, 1876, s. 189. 

212. Officers removable at pleasure — 

Whether reason or notice necessary.] — Wood v. 
Bast Ham Urban District Council, No. 210, 
ante. 


SuB-SBCT. 2. — ^Particular Officers. 

Medical officer of health — Appointment.] — 
Act, 1876, s. 180 ; Sanitary Officers Order, 

Qualification.]— P, H. Act, 1876, s. 191 ; 

1888 Act, B. 18 ; Sanitary Officers Order, 1922. 

^ Duties .] — See 18o8 Act, s. 19 ; Sanitary 

Officers Order, 1922. 


Under Housing Acts.]— Public 

Heai^th. 

Remuneration .] — See 1888 Act, s. 24 

(2) (c), (3) ; Sanitary Officers Order, 1922. 

Surveyor — Appointment .] — See P. H. Act, 1876, 
ss. 189, 192. 

218. Temporary surveyor — Whether sur- 
veyor within P. H. Act, 1875, sect. 16.]— By 
above Act, s. 189, every urban local authority is 
required time to time to appoint a fit & propOT 
person to be surveyor, & also to apwint such 
assistants, collectors, & other officers « serv^ts 
as may be necessary Sc proper for the efficient 
execution of the Act : — Held : a person appointed 
surveyor by an urban local authority until the 
appointment of a permanent surveyor, Sc subject 
to the determination of the appointment on a 
week’s notice, was not “ the surveyor ** within 
above Act, but was merely an officer or servant 
necessary for the efficient execution of the Act. 
— Lewis v. Weston-super-Mare Local Board 
(1888), 40 Ch. D. 55 ; 68 L. J. Ch. 39 ; 69 L. T. 
769 ; 37 W. R. 121 ; 5 T. L. R. 1. 

Annotations : — Mentd. Jones v. Conway & Colwyn Bay 

Joint Water Supply Board, [18931 2 Oh. 603 ; Stroud v. 

Wandsworth District Board of Works. [1894] 1 ^B. 64 ; 

Robinson v. Sunderland Oorpn., [1899] 1 Q. B. 751 ; 

Kendal v. Lewisham B. C. (1003), 67 J. P. 236 ; Roberts 

V. Hop wood, [1925] A. C. 578. 

Inspector of nuisances.] — See P. H. Act, 1876, 
ss. 189, 191, 192 ; Sanitary Officers Order, 1922. 

Clerk — Appointment.] — See P. H. Act, 1875, 
ss. 189, 192. 

Treasurer — Appointment.] — See P. H. Act, 1875, 
ss. 189, 192. 

Auditors — Appointment.] — See District Auditors 
Act, 1879 (c. 6), s. 4. 


Sect. 4.— FINANCE. 

Sub-sect. 1. — In General. 

Power to borrow.]— /S^ee P. H. Act, 1875, ss. 233, 
234, <£:, generally, Part II., Sect. 9, sub-sect. 1, 
ante. » 

214. By overdraft.] — Smith v. Southamp- 

ton CoRPN., No. 680, post. 

The district rate .] — See Rates Sc Rating. 

Costs of promoting or opposing bills in Parlia- 
ment .] — See Borough Funds Acts, 1872 (c. 91), Sc 
1903 (c. 14). 


Sub-sect. 2. — ^Accounts and Audit. 

A. Accounts. 

See P. H. Act, 1875, s. 247 (4), generally. 
Part II., Sect. 9, sub-sect. 2, anie. 

Right of inspection — Where urban council not 
a borough council .] — See P. H. Act, 1876, s. 
247 (4). 

Where urban council a borough counoiL] — 
See Part VII., Sect. 6, sub-sects. 4, A., post. 

215. By person interested — Not affected 

by bankruptcy.] — Applt. was a member of 
urban district council of Fleetwood, Sc chairman of 
the finance committee of that authority till Apr. 
1901, when he became disqualified as a memn^ 
of the urban authority through being a^udioated 
btot. He was not a ratepayer or property owner 
within the area of the urban authority. On 
May 3, 1902, a copy of the accoimts of the urban 
district council, together with all the documents 
mentioned or referred to in such accounts, was 
deposited in the office of the council for the in- 
spection of all “ persons interested ** before the 
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Sect, 4. — Finance: Suh-sect 2, A, (S:B. (a) cfe (6).] 

audit in compliance with P. H. Act, 1876, b. 274 : 
— Held: notwithstanding Ids bkpc>., applt. was 
a “ person interested ** within the sect. & entitled 
to inspect the accounts. — Marginson v, Tildsley 
(1903), 67 J. P. 226 ; 1 L. G. B. 333, D. O. 

Annotation : — Refd. R. v, Fleetwood U. D. C. (1004), 2 

L. G. R. 1200. 

216. Alter previous Inspection & audit — 

Delay in application — Discretion of court.] — One 

M. was a member of the urban district council 
till Nov. 1901, when he became disquaUiled 
through bkpcy. The accounts for the said council 
were made up to Mar. 1902. The clerk to the 
council having refused him infection, M. laid 
an information against him, &, it was decided on 
appeal that applt. was a person interested & was 
entitled to inspect the accounts. In the mean- 
time the audit began in May, 1902. M. attended 
such audit & saw the books. The audit was closed 
in Dec. 1902. In July, 1903, M. applied for 
inspection of the books. He was refused, & in 
Nov. 1903, he moved for a mandamus to compel 
the clerk to allow him inspection : — Held : no 
substantial reason having been put forward for 
seeing the books, the ct., would, in their discre- 
tion, refuse the mandamus, — R. v. Fleetwood 
Urban District (Council (1904), 68 J. P. 314 ; 
2 L. G. R. 1209, D. C. 

JB. Audit, 

(a) In General, 

See, generally, Part II., Sect. 9, sub-sect. 2, 
ante. 

Where urban council council of borough.] — See 
Part VII., Sect. 6, sub-sect. 4, B., C., post. 

Where urban council not council of borough.] — 

See, generally, P. H. Act, 1875, s. 247 ; 1894 Act, 
8. 68 (2), (3). 

217. Jurisdiction of auditor — As to evidence.] — 

(1) The High Ct. upon an application under P. H. 
Act, 1875, 8, 247 (8), for a certiorari to bring up 
& quash a disallowance made by a district auditor 
in the accounts of a local authority to whom that 
sect, applies, have power to review the auditor’s 
decision not only when it is erroneous in point of 
law or where it is unsupported by evidence, but 
also where the ct. is satisded that the auditor’s 
decision is erroneous in point of fact. 

(2) An auditor is not justified in surcharging 
members of a committee of a local authority who 
have honestly recommended the acceptance of a 
tender for the supply of goods which was not in 
fact the lowest tender. 

(3) Now it is plain that under the first limb of 
P H. Act, 1875, sect. 247 (7), the auditor is boimd 
to disallow every item of account contrary to law, 
& that he may “ surcha^e the person who autho- 
rises the making of the illegal payment,” although 
he has not himself made it. Strictly speaking, 
such a person would not be a person bringing in 
an account subject to audit « therefore liable 
to be surcharged in such account. But I think 
” surcharge ” is used in a less technical sense & 
is ecmivalent to ” charge ” ; & this enables me to 
reach the conclusion that the words ” any person 
accounting ” in the second limb of the sub-sect, 
are wide enough to include any member of the 
local authority whose accounts are before the 
auditor. Sect. 250, which relates to accounts of 


officers or assistants of any local authority who 
are required to receive moneys or goods on behalf of 
the autJiority , supports this view. Now the power 
Aj the duty of the auditor must be recognised as 
of the utmost importance for the protection of 
the ratepayers, &; I am not prepared to place a 
narrow construction upon this sub-sect. The 
statute has enabled an auditor, who, in my 
opinion, has no power to adminii^er an oath or 
to subpoena witnesses, who is not a judicial 
officer in the ordinary sense, to decide that a 
member of a local authority has been guilty of 
negligence or misconduct & to assess the amotmt 
of loss incurred thereby. The member whose 
conduct is thus attacked has, so far as I can ascer- 
tain, no power to require the attendance of persons 
whose statements, though not given under oath, 
might relieve him from the imputation. Happily, 
this extraordinfiuy jurisdiction conferred upon the 
auditor is subject to review in the K. B. Div., 
where the merits will be dealt with upon legal 
evidence (Cozens-Hardy, M.R.). 

(4) I will now pass on to consider the important 
question of the statutory duties & powers of the 
auditor. These are defined by P. II. Act, 1875, 
s. 247 (7). The first part of the sub-sect, deals 
only with illegal payments, i.e., such as are ultra 
vires. They are to be surcharged on the person 
making or authorising the making of the pay- 
ment. It is clear that persons ansv^ering to either 
of these descriptions must necessarily bo persons 
who are before the auditor in his capacity as such, 
& must be persons who either have had money of 
the corpn. for which they must properly account, 
or have had control of funds of the corpn. which 
they have had authority to pay away, & for the 
proper expenditure of which they have therefore 
to account. There is, therefore, no difficulty in 
construing the language of this part of the sect. 
The auditor must surcharge the illegal payment 
on the person offending either by disallowing it 
from the credits claimed by him or by increasing 
the debts admitted by him (Moulton, L.J.). 

(5) The auditor does not claim, nor could he, 
in my opinion, properly claim, to exercise any 
control over questions of policy ; but he does 
claim the right to check & challenge all items of 
administration. It is not easy to draw the line 
between policy & administration, or to ^ve a 
definition except by way of example, but in my 
opinion the establishment of a works committee 
would be a question of policy into which the 
auditor could not go, but the payment of abnor- 
mally high wages to the workmen employed by 
such committee would be a matter of administra- 
tion (Farwell, L.J.). — R. V, Robi:rts, [1008] 1 
K. B. 407 ; 77 L. J. K. B. 281 ; 08 L. T. 154 ; 
72 J. P. 81 ; 24 T. L. B. 226; 52 Sol. Jo. 171 ; 
6 L. G. B. 268, C. A. 

AnnotatUma :—A8 to (6) Confd. Roborte v, llopwood, [19261 

A. C. 678. Generally, Mentd. Hyams v. Stuart Klmr, 

[1908] 2 K. B. 696. 

218. As to Individual members or officers 

of authority — Whether a person accounting.*’]-— 
B V, Roberts, No. 217, ante. 

219. As to questions of policy.] — B. v. 

Roberts, No. 217, ante, 

220. Assessment of surcharge — Whether 

court will interfere.] — By resolutions passed in 
June & July, 1920, a meiropolitan borough council 
resolved to adopt as a general principle the pay- 
ment of a minimum rate of wages of £4 per week 


PART V. SECT. 4, SUB-SECT. 2.-~B. (a). 

item contrary to law — surcharge person authorising payment] — R. JOTjUabt) 
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to full time male employees of the council over 
twenty-one years of atre, & who were membere 
of a trade union, & similarly of £3 10a. per week 
to full time female officers & employees of the 
council, & they continued to pay those wages 
without taking into account the decrease in the 
cost of living. In the audit for the year ended 
Mar. 31, 1922, the district auditor took the view 
that the council had not paid due regard to the 
interests of the ratepayers whose funds they 
administered, that they had made payments for 
wages which were far in excess of those which 
were necessary to obtain the services & to main- 
tein a high standard of efficiency, & which were 
thus in reality gifts to their employees in addition 
to remuneration for their services, & that the 
ersons responsible for such excessive payments 
ad acted arbitrarily & contrary to law. In the 
result, he disallowed £2,000, & surcharged that 
sum upon the councillors, whom he considered to 
be responsible. In determining that figure he 
took as his starting-point the council’s wages scale 
of 1914 increased by a bonus proportionate to 
the increase in the cost of living & further increased 
by 8d. per hour in each case as a further margin : 
— Held: (1) in disregarding the class of work to 
be done & the cost of living which the workman 
had to pay, the borough were not properly exer- 
cising the discretion conferred upon them as 
trustees of the ratepayers’ money under Metro- 
polis Management Act, 1855 (c. 120), s. 62 (2) once 
it had been determined that the wages had not 
been properly fixed, the rule which had been 
applied by the auditor in his discretion was one 
with which a ct. would not interfere. — Roberts v. 
Cunningham (1925), 134 L. T. 421 ; 90 J. P. 
32 ; 42 T. L. B. 162 ; 24 L. G. B, 61, H. L. 

221. Authorised expenditure — Repair of con- 
veyance for^ use of council.] — An urban district 
council, having purchased an omnibus for the pur- 
pose of conveying the members of the council 
about the district when performing their ordinary 
duties, expended certain moneys in repairing 
such omnibus. The district auditor having siu*- 
charged this amount : — Held : such surcharge 
was right. — B. v, Dolby, Ex p, Northfield 
(1902), 87 L. T. 27 ; 66 J. P. 521 ; 18 T. L. R. 
434; 46 Sol. Jo. 359. 

222. Opposition to local bill — Bill not 

affecting duties, rights or privileges of council — 
Necessity for consent of ratepayer.] — An urban 
district coimcil cannot apply the district rate to- 
wards payment of the expenses of opposing a 
local bill not affecting their own duties, rights, 
or privileges, without first obtaining the consent 
of the ratepayers under Borough Funds Act, 1872 
(c. 91), s. 4, nor is 50 & 51 Viet. c. 72, s. 3, under 
which such expenses if incurred may be sanctioned 
by the Local Govt. Board, intended to prevent 
the ct. from intervening to restrain such expenses 
being thrown on the rate when the sanction of 
the Local Govt. Board has not been applied for. 
— ^A.-G. V, Rickmansworth Urban District 
Council (1902), 80 L. T. 621 ; 66 J. P. 410 ; 18 
T. L. R. 481 . 

223. Effect of statutory provision for 

subsequent sanction by Minister of Health.]— 
A.-G. V. Rickmansworth Urban District 
Council, No. 222, ante, 

.] — See, also, No. 81, ante, 

224. Payments for goods supplied — De- 

liveries insufflciently checked.]— (1) A rule for a 
certiorari was obtained under P. H. Act, 1876, 
8. 247, to quash certain surcharges made by a 
district auditor of the Govt. Board ; — Hdd : the 
decision of the auditor was wrong on the evidence 


before him & there being jurisdiction to review 
his decision, both on matters of fact, & in law, 
the rule for the certiorari must be made absolute. 

(2) The district auditor, under P. H. Act, 1876, 
s. 247, disallowed & surcharged certain payments 
made by the Finance Committee of a local autho- 
rity for shingle & by the Highways Committee 
in respect of a contract for the supply of certain 
goods, upon the grounds that the shingle as 
delivered by the contractors must have been short 
in weight, the deliveries not having been, in his 
opinion, properly checked. Upon an application 
for a writ of certiorari to bring up & quash the dis- 
allowance : — Held : with regard to the shingle 
there was no evidence of short delivery or of 
anything beyond possibly a lax method of keeping 
a check upon the amount delivered, & there was 
no evidence that the payments were illegal. 

(3) An auditor, if not satisfied, is entitled to 
investigate any item submitted to him, & if acting 
bond fide he comes to a fallacious decision, he is 
nevertheless entitled to receive his costs, in show- 
ing cause against a rule for a certiorari, out of 
the rates. — R. v, Roberts, [1607] 2 K. B. 878 ; 
76 L. J. K. B. 1113 ; 96 L. T. 733 ; 71 J. P. 288 ; 
23 T. L. R. 491 ; 51 Sol. Jo. 407 ; 5 L. G. R. 
1017, D. C. ; on appeal, [1908] 1 K. B. 407, C. A. 

Annotations: — Otnerally, Befd. Roberts v. Hopwood, [1925] 

A. C. 578. Mdntd. ^ams v, Stuart [1908J 2 K. B. 

696. 

225. Tender accepted not lowest tender — > 

Tender accepted bond fide.] — R. v, Roberts, No. 
217, ante, 

226. Contribution to costs of appeal of 

neighbouring council — Points of law affecting both 
councils.] — A tramroad ran through three urban 
districts. The council of one district assessed it 
at its net annual value, but the Ct. of Appeal held 
that it should have been assessed as a railway at 
one-fourth of its net annual value. For the pur- 
pose of an appeal to the House of Lords the councils 
of the three districts agreed to pay the costs in 
the Ct. of Appeal & the House of Lords pro rata : — 
Held : in an action against one of the two councils 
who had thus agreed to contribute to the costs 
of the third coxmcil’s appeal, the agreement was 
ultra vires, & an injunction was granted to restrain 
defts. from carrying ouf the terms on their part 
& from any further expenditure of public money 
in respect thereof. — ^A.-G. op Lancaster Duchy 
& Drummond v, Fleetwood Urban District 
Council (1908), 72 J. P. 120. 

227. Liability to surcharge — Whether confined 
to authority rendering account.] — R. v, Roberts, 
No. 217, ante. 

Time for enforcing surcharge .] — See Poor Law 
Amendment Act, 1849 (c. 109), s. 9. 

228. How calculated.] — The determination, 

within Poor Law Amendment Act, 1849 (c. 103), 
s. 9 of an appeal to the Local Govt. Board from a 
disallowance & surcharge by a district auditor 
means the final determination, the Board may 
with the consent of all parties reconsider their 
determination, & the tune for enforcing the 
auditor’s certificate runs from the determination 
upon the reconsideration. — ^Brooks v. Dolby, 
Savage v, Dolby, Tomlinson v, Dolby (1902), 
66J. P.632. 

Limitation of actions, generally, see Limitation 
OP Actions ; Public Authorities. 

(5) Remedy of Persons aggrieved by Decision of 

Audt^. 

Appeal to Minister of Health.1— Sfee P. H. Act, 
1876, 8. 247 (8) ; Ministry of health Act, 1919 
(c. 21), B. 3 (1) (a). 
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S«d. 4. — Finance: Svbsect. 2, B. (6); wit-serf. 3. 
Sect. 6. Porte VI. & VII. Sect. 1 : Sub- 
sects. 1, 2 <fe 8.1 

229. Jurisdiction to reconsider decision — 

By consent of parties.] — Brooks v. Dolby, Savage 
V. Dolby, Tomlinson v. Dolby, No. 228, ante. 

280. Not after application to King’s Bench 

for certiorari.] — R. v. Minister op Health, 
Exp. Dore (1926), Times, Feb. 16, D. C. 

Application to King’s Bench Division for 
certiorari.]— P. H. Act, 1875, s. 247 (8). 

231. Jurisdiction of court — Whether con- 

fined to questions of law.] — R. v. Roberts, No. 
224, ante. 

232. Right of auditor to costs.] — R. v. 

Roberts, No. 224, ante. 

'.] — See, generally. Crown Practice, Vol. 
XVI., pp. 398 et seq. 


Sub -SECT. 3. — Adjustment of Property, Debts 

AND Liabilities. 

See, generally, 1888 Act, s. 62 ; 1894 Act, s. 68 ; 
Local Government (Adjustments) Act, 1913 (c. 19). 

233. What amounts to adjustment — Agreement 
for sharing expenses of Joint hospital.] — Under the 
terms of a deed made in 1885 the predecessors in 
title of pltfs. & of defts., & the corpn. of B., were 
entitled to the joint use of a hospital, & the 
expenses of maintaining the hospital were yearly 
apportioned between & paid by the several 
authorities. In 1898 another deed was made 
between the same authorities or their successors 
by which the provisions of the deed of 1885 as to 
the management of the hospital were varied, & 
it was provided that that agreement might be 
determined by a six months’ notice in writing. 
Under the terms of a third deed made in 1905 
between pltfs. & defts. & the corporation, & stated 
to be supplemental to the two previous deeds, the 
corpn. withdrew & were released from all liability 
under the deeds of 1885 & 1898, & the provisions 
for the management of the hospital were again 
varied. In Apr. 1906, defts. gave notice under 
the deed of 1898 to determine the three deeds & 


ceased to use ' contribute to Its 

maintenance. After lon?jaego^wo^ 
minated in Nov. 1909, 

an action to recover from defts. their proportmn 
of the management expe^ ' 

the three years prior ^ Mar. 31, 
the notice was invalid the deeds of 1885 & 19 
were stiU subsisting, & constituted m 
adjusting liabilities & expenses within 1888 Act, 
sect. 62, & defts. were not entitled to have the 
questions between themselves & 
to arbitration under sub-sect. 2 of that sc^. 
Wolstanton United Urban CouNpL v. Tun- 
STALL Urban Council, [1910] 2 
L, J. Ch. 522 ; 103 L. T. 98 ; 74 J. P. 353 ; 8 
L. G. R. 870 ; on appeal, [1911] 

Settiement of disputes.]— 8'ee P. H. Act, 1875, 
8. 304, generally. Part II., Sect. 10, ante. 

234 . Claim to retain maintenance of roads 

—Under 1888 Act, s. 11 ( 2 )— Contribution by 
county council disputed.] — where an urban 
authority has claimed, under above sub-sect., to 
retain the powers & duties of maintaining the 
roads within its district, the amount to be paid to 
such urban authority by the county council m 
respect of such main roads can only be settled 
in default of agreement, by the arbn. of the 
lx)Cal Govt. Board.— BEDFORDSHIRE COUNTY 
Council & Bedford Urban Sanitary Autho- 
rity, [1894] 2 Q. B. 786 ; 64 L. J. Q. B. 20 ; 71 
L. T. 433 ; 58 J. P. 786 ; 10 R. 485. 

235. By compromise — Unfounded claim 

Included — Whether compromise invalidated.] — 

UOLSWORTHY URBAN COUNCIL V. IIOLSWOUTHY 

Rural Council, No. 208, ante. 

Adjustment on alteration of areas.] — See Part 
II.. Sect. 12. ante. 


Sect. 5.— LEGAL PROCEEIMNGS. 

See, generally. Part II., Sect. 11, ante. 

Recovery of Improvement expenses.] — See, 
generally, Highways, Vol. XXVI., pp. 520 et seq. 

Enforcement of building line.] — See Highways, 
Vol. XXVI., pp. 563, 564. 


Part VI. — The Port 

Constitution.]— P. H. Act, 1876, s. 287 ; 
Public Health (Ships, etc.) Act, 1885 (c. 35), 
8. 3. 

Jurisdiction.]— 5ee P. H. Act, 1875, s. 288 ; 
Infectious Disease (Notification) Act, 1889 (c. 72), 

B. 16. 

Powers.]— Sec P. H. Act, 1875, s, 287 ; Public 


Sanitary Authority. 

Health (Ports) Act, 1806 (c. 20) ; Infectious 
Disease (Notification) Act, 1889 (c. 72), s. 16. 

Borrowing.]— i8ee P. H. Act, 1876, s. 244. 

DelegaUonj — See P. H. Act, 1876, s. 289, 

Finance.]— P. H. Act, 1875, sa. 290, 292, 
Port of London Authority.]— Waters A 
Watercourses. 
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Noth. — The principal Act now governing Muni'- 
cipaJL Corporaiione in England ia Municipal Cor- 
poraUofis Act, 1882 (o. 60), which repealed municipal 
Corporaiione Act, 1835 (c. 76), referred to in mis 
PaH 08 the 1882 Ad cfi? 1836 Ad reepedivelg* In 
considering the oaees ed out in this Part regard mud 
he had to their date, the Ad under which they were 
decided, dc the effed of subsequent Acta. 

Sect. 1.— THE MUNICIPAL CORPORATION. 

Sub-sect. 1. — In General. 

286. Evidence of existence — Before 1835 Act- 
Inclusion in Schedule of 1836 Act— Whether con- 
clusive.! — The insertion of the name of a town in 
Schedule A. of above Act, is primd faeie evidence 
of the existence of a municipal corpn. there ; but 
if facts be adduced on affidavit to negative that 
presumption, a mandamus will not issue to compel 
the delivery of books, papers, moneys, etc., hy 
the ancient officers of the town, to the council 
elected under the new Act. — B. v. Greene (1837), 
? Ad. & El. 648 ; 1 Nev. & P. K. B. 631 ; Will. 
WoU. & Dav. 291 ; 1 J. P. 197 ; 112 E. R. 210. 
Annotation: — Hentd. II. v. Hau^hton (1853), 17 Jur. 455. 

237. Production of charter.] — It is not 

neces^ry to produce the charter of a city to prove 
that it is a municipal corpn. ; production of the 
imnutes of the council at which the alderman was 
chosen for the ward is sufficient evidence, if it 
proves that the councillors of the ward were 
present on the occasion, & it is a sufficient com- 

Tdbner 

(1872), 12 Cox, C. C. 313. 

238. Whether a person— Within 39 Eliz. c. 5.]— 
Above Act enables ** all & every person As persons ** 
w found hospitals for the poor & to incorporate 
them. A municipal corpn, is included in the 
words every person & persons,” & may exercise 
the pwers given by the Act. — Newcastle Corpn. 
^ A.-G. (1845), 12 Cl. & Pin. 402 ; 8 B. R. 1464, 

^ A.-G. V. Newcastle 

Corpn. (1842), 6 Beav. 307. 

^ Corpn. (1851), 14 

52ll* J ^Cll * Edmonton Union Qrdns. (1883), 

generally. Corporations, VoL XIII., 

pp. 351 ei seq. 


Part VII. — The Borough. 


(1676), 1 Preem. K. B. 441 ; T. Jo. 61 ; 89 E. B. 
330 ; nib rwm. B. v. HOM, 3 Keb. 667, 700. 
Annotation. : — R. v. AbbiKdon Corpn- 

559. Mentd. Sharp v. London Ouryi 

Gilb. 256 ; R. v. St. Pancras (1841), 6 Jur. 391. 

240. Under 1885 Act — Corporation of city — 
•'Mayor, alderman Sc citizens.”] — The proper 
appellation of the corpn. of a city, since above Act, 
is, ** the mayor, aldermen, & citizens of the city.” — 
A.-G. V. Worcester Corpn. (1846), 2 Ph. 3 ; 1 
Coop. temp. Cott. 18 ; 16 L. J. Ch. 398 ; 8 L. T. 
O. S. 85 ; 47 E. R. 722, L. 0. 

241. ,] — Under above Act the 

corpn. of a city ought to be styled the 
aldermen & citizens of the city. — R ochester 
Corpn. v. Lee (1846), 15 Sim. 376 ; 60 E. R. 665. 

See, now, 1882 Act, s. 8. 

242. Style of corporation as party to contract 
party — Acting as the local board ” — Whether 
liability affected.]— 21 & 22 Viet. c. 98, s. 24, 
which enacts that in corporate boroughs the local 
boards shall be the mayor, aldermeu & burgesses 
acting by the council,” does not make the local 
board a new Sc separate body, but in substance 
enacts that in corporate boroughs the corpn. shall 
be the local board ; & if in making contracts the 
name & style of the corpn. “ acting as the local 
board ” is used, the corpn. is the essential body Sc 
contracting party Sc may be sued as such on the 
contracts. — ^Andrews v. Byde Corpn. (1874), 
L. R. 9 Bxch. 302 ; 43 L. J. Ex. 174 ; 23 W. R. 68. 

V . Robinson, 

. . . y. McAdam, 

118951 1 Q. B. 673. 

See, now, P. H. Act, 1875, s. 5. 


Sub-sectt. 2.— Style op Corporation. 
2iQ^ei se^^^^' Corporations, Vol. XIII., pp. 

239. Before 1335 Act — Mayor. ba Ulffs & 

* corpn. is ** the mayor, 
’ & burgesses,” Sc the power of electing Sc 
amo^g the recorder ia in the mayor Sc burg(^ 

^ wandamw to restore be 
well directed to the latter only. — ^H olt’s Case 

part VII. sect, i, sub-seot. 1, 

“ Pewoa" 

‘tieKa 

teis" A* sfe nfe 


Sub-sect. 3. — Continuity of Corporation. 

See, generally. Corporations, Vol. XIII., p. 278, 
Nos. 81-^7. 

243. Effect of 1835 Act — New corporations not 
created.] — Semble : above Act docs not create new 
corpns. — L udlow Corpn. v. Tyler (1830), 7 
C. Sc P. 637. 

244. .] — (1) Above Act has not 

destroyed the individuality of the old corpus., but 
has merely varied the mode in which the officers 
are to be chosen. 

(2) If some of the members of a corpn. are 
instrumental in unlawfully dispossessing the corpn. 
of its property, they are personally liable. — A.-G, v. 
Wilson (1837), 9 Sim. 30 5 7 L. J. Ch. 76 ; 1 
Jur. 890 ; 59 E. R. 267 ; subsequent proceedings 
(1840), Cr. &Ph. 1, L. C. 

Annotation: — QeneraXly, Mcntd.'A.-Q. v. Norwlck C!k)rpn. 

(1848), 12 Jur. 424. 

245. .] — A.-G. V. Aspinall, No. 516, 

post. 


powers oonferred upon municipal 
porpna. generally by any partloular 
law or body of laws m the provluoe. — 
Wbtas^in Citt V . 0. & E. Town- 
fl™. Lto. (-Alta.), H918] 3 W. W. R. 

f. Afimi^pol yw.l — The muni- 
olpia year, under l2 Vlcft, c. 81, begins 
on Jan. 1. Sc ends on Deo. 31, « is not 
to M reokoned from the day appoint^ 
X munlolpai Sections of one year 
to the same oay of ^e next year.— 


Msllish e. TOWN of Brantford 
(1861). 2 C. P. 36.— CAN. 

PART VII, SECT, 1, SUB-SECT. 2. 

g. Situation of oorporaNoti.1 — A 
muniolpal oorpn. may weU be de- 
scribed as ” ntuated ** In that place 
where its seat of govt, is located. — 
Canadian Paoxfio Rt. Co. e. Our- 
U>OK Town^ 1934) 4 D. L. K. 869 ; 
tyi^SW. W. R. 494 ; 19 Saak, L, R. 
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liOOAI* Goveenmeot. 


Sect, ]. — The municipal corporation: Suh^aecls 
4, jD. d: B ; eub-aecte. 6 <fc 6, 


246. 


Acts of old bind new corpora- 


tion.] — Injunction granted at the instance of the 
new corpn. of Exeter, to restrain an action on a 
bond entered into by the old corpn. — A.-G. o. 
Saunders (1838), 2 J. P. 166. 

247, Liabilities transferred — Breach 

of trust.] — Municipal corpns., as altered by above 
Act are but a continuance of the old corpn. ; & 
where the new corpn. was made party to a suit, 
in respect of a breach of trust committed by their 
predecessors, it was held they were not entitled 
to costs.— A.-G. V, Kerb (1840), 2 Beav. 420 ; 9 
L. J. Ch. 190 ; 4 Jur. 406 ; 48 E. R. 1244. 
AnnotaliaM : — ^nfld. A.-G. v. Newcastle Corpn. (1842). 5 

Newark-upon-Trent Corpn. 

; A.-G. V. Pilsrrim (1849), 12 Beav. 

^ W. Ry., tl8961 
^ Counties Bank v. Rhodes. {1903) 1 
T Fletcher, Reading v. Fletcher (1916). 86 

Xi. J. CD. 139. 


A . .7”;; — •] — The effect of above 

Act IS that it is not a new corpn., but a newly 

constituted govt, of the old corpn. ; what is called 
the new corpn. remains subject to all the liabilities 
of the old corpn. The liabilities of the old corpn. 
pass with their corporate property to the new 
corpn., which is a continuation of the old corpn., 
jrtth a change of government (Lord Langdaue, 
M.R.). — ^A.-G. V. Newcastle Corpn. (1842), 6 
Beav. 307 ; 6 J. P. 456 ; 6 Jur. 789 ; 49 E. R. 
596 ; on appeal^ sub nom, Newcastle Corpn. v, 
A.-G. (1845), 12 Cl. & Fin. 402, H, L. 

AwMiaiu^ : — Jlentd. Trye v, Gloucester Corpn. (1851). 14 

?ot^‘t Rc Patten & Edmonton Union Grdns. (1883), 
Ai* J* C/li« 7o7« 

2 ^, — Yhe new corpns. suc- 

c^d to the debts & duties of the old corpns., whose 
place they now occupy, as well as to their estates, 
property, dc rights. 

The present corpn. is but a continuance of the 
old (Lord Langdale, M.R.). — ^A.-G. v, Leicester 
Corpn. (1846), as reported in 9 Beav. 546 : 50 
E. R. 454. 

250 . - — - Continuity of contract.] — A 

contract with the mayor, alderman, & burgesses 
of a borough enter^ into before the passing of 
above Ac t, which still subsists, is a contract with 
the town council of such borough elected under 
tos Act.— R. V. York (1842), 2 Q. B. 847 ; 2 

127 ; 6 J. P. 76 ; 

6 Jur. 797 ; 114 E. R. 329. 

Anrt^ion Mentd. Simpson v. Ready (1843), 11 M. & W. 


interest, & title, &; all the powers of such body 
corporate, in respect of the said uses & trusts, 
should continue in the persons who, at the time 
of the passing of the Act, were such trustees as 
aforesaid, until Aug. 1, 1836, or until Parliament 
should otherwise order, & should immediately 
thereupon utterly cease & determine ; provided 
that if Parliament should not otherwise direct on 
or before Aug. 1, 1836, the Lord Chancellor should 
make such orders as he should see fit for the 
administration, subject to such charitable uses Sc 
trusts as aforesaid of such trust estates. Parlia- 
ment having made no provision, the Lord Chan- 
cellor, by an order dated Oct. 19, appointed 
certain persons, being in fact the members of the 
new corpn., to be trustees of the charity estate, 
lately vested in the corpn. of Bristol. An action 
of ejectment having been brought on demises by 
the governors of the hospital, & also by the old 
<fe new corpn. of Bristol, to recover possession^ of 
the charity estates: — Held: (1) notwithstanding 
sect. 71, the legal estate remained, & had always 
been vested in the corpn. as governors of the 
hospital, & sect. 71, affected only the ecjuitable 
interest in, or rather the right of administering 
the charitable funds ; & therefore pltf . was 

entitled to judgment on the demises from the 
corpn. ; (2) the meaning of sect. 71 was, that the 
estate & interest, in respect of the uses & trusts 
only, & not the legal estate, was to continue in 
those in whom it was then vested. 

(3) Qu. : whether above Act, sect. 71, applied to 
this case, because the parties seised of the land 
were not the municipal body corporate of Bristol, 
but a separate corpn., viz. the governors of the 
hospital, though the natural members of both 
bodies corporate were the same. — Doe d. Bristol 
Hospital (Governors) v, Norton (1843), 11 
M. & W. 913 ; 12 L. J. Ex. 418 ; 1 L. T. O. S. 
387 ; 7 J. P. 788 ; 7 Jur. 751 ; 152 E. R. 1076. 
Annotation ;~Ecfd. A.-G. V. Exeter Corpn. (1852), 2 De 

G. M. & G. 507. 

253. Change In method of electing officers.] 

— A.-G. r. Wilson, No. 244, ante. 

254. Effect of new charter.] — A.-G. v. Avon 
Corpn., No. 304, post 

On dormant corporation.] — See Corpora- 
tions, Vol. XIII., p. 299, Nos. 310-312. 


251. 


Succession to property,] — A.-G. 

r. Leicester Corpn., No. 249, ante. 

u Trust property.]— Testator, 

by datod m 1586, devised the manor of 

L., &sj 1 his lands in C., to trustees for the founding, 
by tlm mayor Sc aldermen of Bristol, of an hospital 

poor infants & orphans, & 
that they sho^d be for ever the governors, etc., 
of the same. Queen Elizabeth by charter ordained 
that the said mayor & common council. Sc their 
succepors, ^ould be called ** the governors of the 
hospi^ of Queen Elizabeth of Bristol,’* Sc should 
tove the goven^ent of all the said orphans, etc., 
« of all the lands, tenements, etc., Sc should be a 

politic of itself, for ever, capable 

hospital & landi con- 
tinued. vested in the n^yor Sc common council as 
governors of toe hospital down to the passing of 
fw ® Act. By above Act, s. 71, it was enacted, 

borough in wMch the body corporate 
ah^ st^d seised of any hereditaments in trust 
for chantable uses or trusts, aU the estate, right, 


Sub-sect. 4. — The Charter. 

A. In General. 

SeCy generally, 1882 Act, ss. 210-218 ; Corpora- 
tions, Vol. XIII., pp. 291 et aeq. 

255. Jurisdiction of Crown to grant.] — A.-O. v. 
Avon Corpn., No. 304, poai. 

256. Production of — Whether necessary — ^To 
prove existence of corporation.] — R. v. Turner, 
No. 237, ante. 

B. Petition for Incorporation. 

See 1882 Act, ss. 210, 211, 213 (4). 

257. Signature — Whether majority of Inhabi- 
tant householders necessary.] — A rate by the 
justices of W., whereby lands within the alleged 
borough of B. were assessed to the county rate, 

certiorari, Sc objected to, under 
1835 Act, 8. 112, on toe ground that B. had been 
incorporated by charter under sect. 141, & a ct. 
of quarter sessions granted under sect. 103, Sc 
notice thereof given under sect. 112. On a caae 
stated, it was found that such charter Sc grant 
had been made in fact, Sc such notice given, Sc 
that quarter sessions had in fact been held under 
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ihe grants ; but that there had been no petition 
for incorporation by a whole or a majority of the 
inhabitant householders ; & that the g^ant of 
quarter sessions had been made on a representation 
to the Crown that there was a gaol In B., whereas 
in fact there was none: — Held: (1) the charter 
of incorporation was nevertheless valid ; (2) in 
this proceeding, the allegation that there was no 
gaol could not be set up against the grant of 
quarter sessions, no objection being made on the 
art either of the Crown or any inhabitant of the 
orough ; & the proper course for raising the 
objection was by a eci. fa, to repeal the grant ; & 
this, although the expenses of the quarter sessions 
of the borough had in part been defrayed by the 
county rate. — R. v. Boucher (1842), 3 Q. B. 041 ; 

2 Gai. & Dav. 737 ; 6 Jur. 851 ; 114 E. R. 653 ; 
sub nom, R. v, Warwickshire JJ., 11 L. J. Q. B. 
290 ; sub nom, R. v, Beneker, 6 J. P. 657. 

Annotationa : — Aa to (1) Reid. Graham u. Berry (1865), 3 

Moo. P. C. C. N. 8. 207 : R. v. Monok (1876), 45 L. J. M. C. 

50. Aa to (2) Bflld. R. v, Aberavon Corpn. (1864), 13 

W, R. 90 ; Graham v, ^rry (1865), 3 Moo. P. 0. C. N. S. 

207. 

Effect of counter petition.] — See Corporations, 
Vol. XIII., pp. 291, 292, Nos. 224-226. 

C. Validity, 

Sect generally^ Corporations, Vol. XIII., pp. 
297, 298. 

258. Presumption of validity — Charter granted 
under Municipal Corporation Acts.] — A.-G. v, 
Avon Corpn., No. 304, 'post. 

See, now, 1882 Act, s. 216. 

259. Questioning validity — Jurisdiction of Court 
of Chancery.] — A.-G. v, Avon Corpn., No. 304, 
post. 

See, now, 1882 Act, s. 216. 

New charter.] — See Corporations, Vol. XIII., 
pp. 298, 299. 

D. Effect of Charter, 

Construction.] — See, generally. Corporations, 
Vol. XIII., pp. 293 et seq, 

Usage as evidence.] — See Constitutional 

Law, Vol. XI., pp. 573, 574 ; Corporations, 
Vol. XIII., pp. 294, 295. 

260. Effect^On existing prescriptive right.] — 

(1) A corpn. in 1637, let the quay duties, profits, 
& advantages as anciently have been gotten, &, 
at the expiration of the lease, continued letting 
them to various people down to 1730, when they 
let them annually, at a survey held by the town 
steward until 1782, from which time they were 
collected by the corpn. The first lettings were 
evidenced by the town clerk producing old books 
containing memoranda of lettings. Of the annual 
lettings no lease was ever prepared or executed 
within the recollection of any one. This was held 
proof of a regular prescriptive usage, for the ct. 
would not presume tliat the toUs of wliich the 
leases were granted were of a different nature from 
the tolls collected. 

(2) The acceptance of a charter containing only 
an affinnative grant, does not take away a pre- 
existent prescriptive right. AlUer, if it contains 
an express renunciation of former grants* 

(3) A variation in modem times of a fixed 
ancient toll, will not affect the right to such toll. 

(4) A grant, that “ burgesses ds inhabitants 
may be quit of toil, passage, pontage, murage, 
etc., throughout our whole realm of England 
except the city of London,*' is no exemption from 
toll In their own town. — ^Truro Corpn. v , Rey- 
NALDs, Truro Corpn. v , Bastian (1832), 8 Bing. 


275 ; 1 Moo. & S. 272 ; 1 L. J. C. P. 62 ; 131 

E. R. 407. 

*261. — ^ Exemption from tolls throughout the 
realm — Whether toils within borough Iniduded.] — 

Truro Corpn. v , Rbynalds, Truro Corpn. v , 
Bastian, No. 260, ante, 

Valid untU Impeached.]— Corpora- 
tions, Vol. XIII., pp. 297, 298. 

New charter.] — See Corporations, Vol. 

XIII., pp. 299, 300. 

262. Modification by statute — Grant of revenue 
fines — Effect of Inland Revenue Regulation Act, 
1890 (c. 21).] — The Crown is entitled under above 
Act, s. 33, to revenue fines, notwithstanding any 
grant of those fines previously made by charter to 
any corpn. — ^A.-G. v. Exeter CoRPN., [1911] 1 K. B. 
1092 ; 80 L. J, K. B. 636 ; 104 L. T. 212 ; 76 
J. P.280; 27T. L. R. 249; 5 Tax Cas. 629. 

See, generally. Revenue ; Statutes. 

E, Surrender, 

Surrender.] — See, generally. Corporations, Vol. 
XIII., p. 434. 

New charter granted In consideration of void 

surrender of old charter.] — See Corporations, 
Vol. XIII., p. 298, Nos. 299-302. 

Revival of surrendered charters — By proclama- 
tion of 1689.1 — See Corporations, Vol. XIII., 
p. 298, No. 296. 


Sub-sect. 6. — Dissolution. 

See, generally. Corporations, Vol. XIII., pp. 
434 et seq. 

Surrender of charter .] — See Sub-sect. 4, B., anie. 
Revocation of charter.] — See, generally. Cor- 
porations, Vol. XIII., pp. 434, 435. 

Procedure .] — See Petty Bag Act, 1849 
(c. 109), 8. 29. 


Sub-sect. 0. — The Burgesses, 

A, In General, 

Definition & qualification.] — See, now. Repre- 
sentation of the People Act, 1918 (c. 64). 

“ Burgess Includes citizen .] — See 1882 Act, 
s. 7 (1). 

263. Claim to exercise franchise — Whether 
tested by quo warranto — ^As claim to exercise cor- 
porate office.] — A burgess is not an “ officer *’ 
within 6 & 7 Viet. c. 89, s. 5, So therefore cannot 
be called upon to show cause in the first instance 
why a quo warranto information should not issue 
against him for exercising the franchise . — Re 
Milner (1844), 5 Q. B. 589 ; 13 L. J. Q. B. 186 ; 
114 E. R. 1371 ; sub nom, R. v, Milner, 2 L, T. 
O. S. 367 ; 8 J. P. 103 ; subsequent proceedings, 
sub 'nom, R. v, Milner, 3 L. T. O. S. 55. 

Annotaiion : — ^Beid. R. v, Oollins (1876), 1 Q. B. D. 336. 

See, now, 1882 Act, s. 225. 

264. Burgess illegally upon roll — ^Whether quo 
warranto lies.] — ^A quo warranto will not be granted 
against a burgess for being illegally upon the 

I burgess roll, if it does not appear that he has in 
some way exercised his office. 

A party was inserted by the overseers in the 
burgess list, So duly objected to by another burgess, 
but at the time of the revision, the mayor So asses- 
sors improperly, as it was alleged, retained his 
name, but it did not appear that he had since in 
any way used or exercised his office of burgess : — 
Held : a quo warratUo would not lie against him. — 
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Local Govbenment, 


8ecL municipal corporation: Suh-sect. 0/ have been made to remove him from his office of 


A. <fe B, ; sub-sect. 7, A., B.\ C., dt ^ ' 

B. vTarmstrong (1856), 26 L, T. O. S, 248 : 
J. P. 86 ; 2 Jur. N. S. 211 . 

See, now, 1882 Act, s. 46 ( 8 ). 

B, Rights of Burgesses, 


20 


alderman ; & that, when the ct. gave judgment on 
thifl motion, there would barely have been time to 
obtain judgment of ouster before the year of the 
mayoralty would expire. The ct., in the exercise 
of their discretion, discharged the rule. Deft, 
_ _ was elected mayor Nov. 9, 1842, being then 

266. Mghts .mder cluif r- NoT exercisable to 


e> w xxu»j\jx, aauLcxixicu,, Ob UUrgessCS OI 

a borough the right to sport over lands within the riotro 

liberties thereof, individual burgesses, in the Within ^e days 1 ^ return he m^e the 

absence of all evidence of exercise, ire not entitled ^ 

to the enpyment of the right over land within the ^ sufficient accep^ce of the office within 

POTTEB V. Berey (1857), 6 W. B. 71 ; 21 J. P, Jo. 

4 00 , 


Casual information is not sufficient. , . . 
Before an elected officer can be visited with the 


266. Rights in corporate property — Enioyed by pei^ties ^posed for neglertmg to accept 

burgesses before 1836 Act.]— -Phe new burgesses 

crated under 1835 Act aie not entitled to par- ?^®«tion, either by bang actuaUy pr^nt wh^ it 
ticipate in the rights of common enjoyed byVe “ 


oo T w' ^ j-M., tx. It / , as lyow jctep. liji : 

' 8 L. T. 539 : 27 J. P. 519 ; 9 
Jur. N. S. 695; IIW. B. 672; 159 E. B. 21. 

,, Rovemment electors.] — See Elections, 

Vol. XX., pp. 18 et seg., 27. 

auditors.]— Sec 1882 Act, s. 25 (1). 

EUgiblUty as councUlor.]— ^ce 1882 Act, s. 11 ; 
Representation of the People Act, 1918 (c. 64), 
sched. VIII. ' 

Inspection of proceedings of councU — & i^icing 
]— See 1882 Act, s. 233 ( 1 ), (2), 

Recovery of fine — From officer acting when un- 
qualffied.]— See 1882 Act, s. 224 ( 1 ). 

Right of common— By prescrlpUon,]— See Com- 
mons, Vol. XI., p. 32, Nos. 414-419. 


SuB-SEci’. 7. — Corporate Office. 

A. In General, 


Elfirtinn h * notice, required the council to admit 

Vol XTTT rvrv* Qoo generally. Corporations, him as a councillor, & to aininistor to him the 
T)D n 0 /»/ ^ ’ Elections, A ol. XX., declaration required by 1835 Act, s. 50. On 

^ ^ lit 1 A Nov. 8 , 1852, C. made the declaration, & on Nov. 

. 11 • RpnrPQpfif nf ; voted at the election for mayor, when his vote 

c. 64) fichpil People Act, 1918 ^as rejected: — Held: C. was elected on Nov. 1 , 


J. P. 754 ; 7 Jur. 896 ; 114 E. R. 1183. 

Antiotaiion : — Refd. 11. v. Dixon (1850), 15 Q. II. 33. 

Form.] — Sec 1882 Act, s. 35, sched.. 

Form A. 

268. Time for making — What constitutes 

notice of election.] — R. v, Preece, No. 267, ante, 

269. How calculated.] — 1835 Act, 

8 . 50, requiring persons elected councillors to make 
the declaration within five days after they have 
notice of their election, applies only to persons 
who are returned as elected ; & the five days are 
to be computed from their notice of their return. 

At an election for two councillors of a borough 
on Nov. 1 , 1851, A., B. & C. were candidates. 
A. & B. had the greatest number of votes, & were 
returned as elected ; but B. was disqualified, & 
the voters had notice of his disqualification. 
In July, 1852, judgment of ouster was signed in 
a quo warranto filed against B. On Oct, 26, 1852, 


(c. 64), sched. VIII. 

^derman.]— A’ee 1882 Act, s. 14 (1), (3). 
Mayor.]— 5ce 1882 Act, s. 15 ( 1 ), ( 2 ). 
Dbquallflcatloii.] — See Sect. 2, sub-sect. 2, C., 
pogl, & compare Part II., Sect. 3, sub-sect. 2, 

.n.*} ClTXtCm 

B. Acceptance and Refusal, 

Statutory declaration of acceptance of office — 
Necessity tor,]^See 1882 Act, s, 34 . 

267. Who must make.] — On rule nisi for 
a quo warranto information for the office of mayor. 
It appe^ed t^t deft.^s eligibility for that office 
^Mistod in his being an alderman of the ixirough, 
& his election to the latter office was now impeached 
b^^ the council had neglected, at the first 
elwtion of aJdennen, in 1835, to declare which 

^9 1838 ; that deft, was 

1842 , that, by 7 Will. 4, & 1 Viet. c. 78, s. 23, no 
application could, when this rule was moved lor, 

PART VII. SECT. 1, SUB-SECT. 7.— B. 

Effect o/.H- 


of acoeptanoe of office, made In presence 
of the returning officer Sc, the eleotort 
directly after the returning officer 
has puDliBhed the resnlt, la a sufficient 
acoOTtanoe.—R. v, Jackson (1651), 2 
C. h, CtL 18.— CAN. 

I. Disckiima^Form of,] — U, <Mit- 


1861, & ought to have been then returned ; & 
having made the declaration before Nov. 9, 1852, 
he was entitled to vote at the election of mayor, — 
R. V. COAKS (1854), 3 B. & B. 249 ; 2 C. L. R. 947 ; 
23 L. J. Q. B. 133 ; 22 L. T. O. S. 239 ; 18 J. P. 
296 ; 18 Jur. 378 ; 118 E. R. 1133. 

Annotations : — Befd. It. v. Tewkesbury Corpii. (1868), 
L. R. 3 Q. B, 629 ; Pritchard v. Bangor C)ori>n. (1888), 
13 App. Cas. 241. Mentd. Qalway County Election 
Petition, Trench v. Nolan (1872), 27 L. T. 69. 

270. Refusal of office — Liability to penalty — 
Proof of qualification for office — Onus of proof.] — 

R. V. Richmond, JJ. (1862), 11 W. R. 05 ; 20 
J. P. Jo. 771. 

Effect of.]— 1882 Act, s. 40 (3). 

C. Acting toUhout Acceptance or during 
Disqualification. 

Liability to penalty*]— 1866 1882 Act, s. 41. 

271* Election not questioned for twelve 

months — Candidate absdiutaiy disqualified*]— 1882 

DAyinsoN (1881), 8 P. R. 


OHKLL) C. 

434.— CAN* 


PART VII, SECT. 1, SUB-SECT. 7.— C. 

m. lAabUUy to penaUy ,} — Hast* 
warn V, 0*04^^^ 119151 2 L R. 4 ; 
49 I. L. T. 55.— IR* 



Part VII.— The Borough. 


47 


Act, ss. 41, 73, are incorporated by 1888 Act in 
reference to county councils. Deit., a woman, 
having been elected a member of a county council, 
twelve months elapsed without any proceedings 
taken to question the validity of her election. 
After the expiration of the twelve months, she 
acted on several occasions as a member of the 
council : — Held : deft, was liable to the penalties 
imposed by 1882 Act, s. 41, for acting when dis* 
qualided. Qu . : whether sect. 73 applies to the 
Section of a person whose status is one of absolute 
incapacity for election, as in the case of a woman. — 
Db Souza v, Cobdbn, [1891] 1 Q. B. 687 ; 60 
L. J. Q. B. 633 ; 66 L. T. 130 ; 66 J. P. 665 ; 39 
W. B. 464 ; 7 T. L. B. 441, 0. A. 

Disqualiflioation of councillors.] — See Sect. 2, 

sub-sect. 2, 0., post, 

Action to recover.] — See 1882 Act, s. 224. 

272. Interest in contract — Interest ceasing 

before acting.] — Lewis v. Carr, No. 418, poet, 

273. Pleading — Whether declaration 

must show that plaintiff a burgess.] — In debt to 
recover a penalty imder 1836 A^, the declaration 
stated, that, before &: at the time of the offence, 
etc., deft, claimed to be coimcHlor of the borough 
of Lichheld, & that, before & at etc., he had become 
disquahfled to hold the office of councillor, by 
having a share & interest of & in a certain contract 
with the council of the said borough, to wit, an 
indenture, dated May 20, 1841, whereby the 
mayor, etc., demised to one J. a certain mill for 
seven years, from Mar. 25, 1841 ; & deft., before 
& at the time of committing the said offence, had 
become & was interested in the said lease ; yet 
deft., not regarding, etc., after he had become so 
disquaJlfled as aforesaid, to wit, on Feb. 14, 1842, 
acted as councillor of the said borough. On 
motion in arrest of judgment : — Held : ( 1 ) although 
1835 Act, 8. 63, enacts that no action shall be 
brought except by a burgess of the borough, it 
was not necessary to state in the declaration that 
pltf. was a burgess of the borough ; (2) it 

sufficiently appeared from the declaration, both 
that deft, acted as a councillor, &; that the corpn. 
were interested in the lease at the time of the 
offence. 

(3) 1835 Act, s. 28, disqualifies from holding the 
office of councillor any one who “ by himself or 
his partners ** shall have any share or interest in 
any contract or employment with, by, or on behalf 
of the council. A lease having been granted by 
the mayor, etc., of the borough to J., who was a 


upon the suggestion of such want of qualification 
as a burgess, grant a rule for an information in 
the nature of a quo warrardo for exercising such 
office of town councillor. — Ex p. Hindmarch 
[1867), L. B. 3 Q. B. 12 ; 37 L. J. Q. B. 58 ; 17 
ti. T. 176 ; 16 W. B. 126 ; eub nom. Be Potts, 
Ex p. Hindmarch, 8 B. & S. 642. 

Annotation : — ^Beld. H. v. Ireland (1868). L. R. 3 Q. B. 130. 

Time for appllcatloii.]~-/8^ee 1882 Act, s. 

226 ; Crown I^oticb, Vol. XVI,, pp. 365, 366. 

276. Disqualification by continuing 

contract.] — (1) Under 1836 Act, s. 28, which 
provides that no person shall be qualified to be 
elected councillor of a borough “ during such time 
as he has any share or interest in any contract 


with, or employment by or on behalf of, the council, 
a person who has entered into a contract with the 
council, & been employed by them in respect of 
such contract, is disqualified from holding the 
office, though such contract required the corpn. 
seal, & is not sealed. 

(2) While such contract continues, the dis- 
qmdifications caused by it arises de die in diem ; 
So, during that time, a relator is not precluded, 
under 7 Will. 4 & 1 Viet. c. 78, s. 23, from applying 
for a quo warranto^ though twelve calendar months 
have elapsed from the election of the party dis- 
qualified, or from the commencement of his dis- 
qualidcation. — B. v. Francis (1852), 18 Q. B. 
526 ; 21 L. J. Q. B. 304 ; 16 J. P. 664 ; 16 Jur. 
1046 ; 118 B. B. 199. 

277. At instance of party administering 

statutory declaration — With knowledge of dis- 
qualification.] — On motion for a quo warranto 
information for exercising the office of councillor 
while disqualified by 1835 Act, s. 28 : — Held : a 
borough officer who administered to such coimciUor 
the declaration prescribed by sect. 50, knowing 
of the disqualification, could not be heard as 
relator, although he took no further part in the 
election than by supporting an unsuccessful 
candidate, & acquiescing in the result. — B. v. 
Greene (1842), 2 Q. B. 460 ; 2 Gal. & Dav. 24 ; 
11 L. J. Q. B. 107 ; 6 J. P. 169 ; 6 Jur. 777 ; 114 
E. B. 182. 

.] — 5ee, generally^ Crown Practice, Vol. 

XVI., pp. 355 et eeq. 

D, Validity of Acte of Disqualified Officers, 

See 1882 Act, s. 42 (1). 

278. Operation of statutory provision— On vote 


trustee for deft. : — Held : deft, was liable to the 
pei^ty imposed by 1836 Act, s. 28, on any one 
acting as a councillor after he has become dis- 
qualified. — Simpson v. Ready (1844), 12 M. & W. 
736 ; 1 Dow. & L. 1024 ; 13 L. J. Ex. 193 ; 3 
L. T. O. S. 39 ; 8 J. P. 280 ; 162 E. R. 1395. 

Annotations : — As to (1) Held. Salford Corpn. t>. Ackers 

nSiS), 16 M. Sc W. 85. OcnerallVt Mentd. Bousflold v. 

Wilson (1846), 16 M. & W. 185. 

Compare Part II., Sect. 3, sub-sect, 2, B., 
ante ; Nos. 16, 18, 19, ante. 

Interest in contract as disqualification, see 
Sect. 2, sub-sect. 2, 0. (e), poeL 

274. Whether quo warranto lies.] — Deft, was 
found guilty upon an information m nature of a 
qiio warranto for usurping the office of mayor, & 
fined. — B, v. Cracker (1724), 8 Mod. Bep. 285 ; 
88E.B.204. 

275. Councillor wrongly enrolled on bumss 

roll.] — Where a person, though not duly qualified, 
IS upon the buigess roll of a municipid borough, 
& his title to be there has not been questioned, 
such person is afterwards elected a town councillor, 
this ct., in the exercise of its discretion, will not, 


by disqualified person at election.] — Nell v. Long- 
bottom, No. 402, post. 

Voting at municipal elections.] — See, generally, 
Elections, Vol. XX., pp. 135-138. 


E, 

See 1882 Act (c. 50), ss, 34 (3), 253, 257. 

Clergy.] — See 1 Will. & Mar. (c. 18), s. 8 ; Places 
of ReUgious Worship Act, 1812 (c. 155), s. 9 ; 
Roman Catholic Relief Act, 1791 (c. 32), s. 8 ; 
&, generally. Ecclesiastical Law, Vol. XIX., 
p. 364. 

Customs officers.] — See Customs Consolidation 
Act, 1876 (c. 36), s. 9, &, generally, Revenue. 

Excise officers.] — See Iifiand Revenue Regulation 
Act, 1890 (c. 21), s. 8 ; dfc, generally. Revenue. 

Incapable or infirm persons.] — See 1882 Act, 
s. 34 (8) (a). 

Inspectors of factories de shops.] — See Factory 
& Workshop Act, 1901 (c. 22), s. 118 (6) ; &, 
generdUy, Factories, Vol. XXIV., p. 941. 

Members of Unlvmitles of Oxford de Cambridge.] 
—See 1882 Act, s. 267 (4). 
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Sed, 1 . — The munidvol corporation: Svib-eect. 7, 
“ F. & O.] 

Persons having previously served or fined for 

■ .]See 1882 Act, s. 34 (3) (h). 

Persons over sixty-five years of age.] — See 1882 
Act, s. 34 (3) (6). 

Post office officials.] — See Post Office Act, 1908 
(c. 48), s. 43 ; generally^ Post Office. 

Rej^stered dentists.] — See Dentists Act, 1878 
(c. 33), s. 30 ; & generally. Medicine A; Pharsiacy, 
Registered medical practitioners.] — See Medical 
Act, 1858 (c. 90), s. 35 ; &, generally. Medicine A; 
Pharmacy. 

Registrars of births, marriages A; deaths.] — See 

BirtlS A Deaths Registration Act, 1837 (c. 22), 
s. 18 ; A, generally. Registration of Births, 
Marriages A Deaths. 


Not. 9, the above letter was read, & B. b reagnatira 
was accepted by the council j & on Nov. 1°. 
having b^n no declaration by the w^cil that 
thence was void, he was re-dected a toro 
counciUor. Upon a case stoted for the opWon 
of the ct., pursuant to Ballot Act, 1872 (c. 33), 
s. 15 i--Held : B. having by reason of his havi^ 
compounded with his creditors ceased to hold the 
office of councillor, was incapable of resigmng it, 
A, the council not having pursued the course 
pointed out by 1835 Act, s. 62, the ^ectlon was 
therefore void ; A B. not having “ paid his debts 
in full,** he was not qualified for re-election \maev 
that sect.— H ardwick v. Brown (1873), L. R. 
8 C. P. 406 ; 28 L. T. 602 ; 37 J. P. 407 ; 21 
W. B. 639. , „ 

Annotaliom .—Rtti. Tl. v. Wolohpool Cpran. (1876), 35 


Royal Forces.] — See 1882 Act, s. 253, A, generally, 
Royal Forces. 

Army Reserve.] — See Reserve Forces Act, 

1882 (c. 48), s. 7. 

Army Special Reserve.] — See Militia Act, 

1882 (c. 49), s. 41 ; Territorial A Reserve Forces 
Act, 1907 (c. 9), A Local Militia (England) Act, 
1812 (c. S8), s. 197. 

Royal Naval Reserve.] — See Naval 

Volunteers Act, 1853 (c. 73), s. 8 ; Royal Naval 
Reserve (Volunteer) Act, 1859 (c. 40), s. 7 ; Naval 
Reserve Act, 1900 (c. 62), s. 1 (4). 

279. Solicitor.] — ^An attorney of B. R. cannot be 
fined for refusing to serve as common councilman 
in a corpn. — Hadley Corpn. v, Gayle (1675), 
Freem. K. B. 407 ; 3 Keb. 509 ; 89 E. R. 303. 

280. .] — An attorney is privileged from 

serving corpn. offices, though resident in the corpn. 
town. — Norwich Corpn. v. Berry (1767), 1 
Wm. Bl. 636 ; 4 Burr. 2109 ; 96 E. R. 369. 
Annotations : — ^Refd. R. v. Warner (1799), 8 Term Rep. 375 ; 

Exp, Jefferies (1829), 3 Moo. & P. 450. 

See, generally. Solicitors. 

F, Resignation, 


See, also, Nos. 286, 288, post, 

282. When resignation complete — Not till pay- 
ment of fine — What constitutes payment — De- 
livery of cheque — Though not cashed.] — Under 
1882 Act, s. 36, which enacts that a person elated 
to a corporate office may at any time, by writing 
signed by him A delivered to the town clerk, 
resign the office, on payment of the fine provided 
for non-acceptance thereof, the resignation is 
completed by the delivery of the writing to the 
town clerk A the payment of the fine, A cannot 
afterwards, even with the assent of the corpn., 
be withdrawn. — R. v, Wigan Corpn. (1885), 14 
Q. B. D. 908 ; 54 L. J. Q. B. 338 ; 62 L. T. 435 ; 
49 J. P. 372 ; 33 W. R. 547 ; 1 T. L. R. 370. • 

Annotations : — Consd. Pease v, Lowden, [1899] 1 Q. B. 386. 

Refd. Finch r. Oako. [1896] 1 Ch. 409. 

283. On delivery in writing to town clerk 

A payment of fine.] — R. v, Wigan Corpn., No, 
282, ante, 

284. Necessity for declaration by 

council that office vacant.] — An alderman of a 
borough whose turn it is to go out of office on 
Nov. 9, A who resigns office on the previous day, 
but whose office has not been declared vacant by 


See 1882 Act, s. 36. 


the council in accordance with 1882 Act, s. 36 (2), 


281. Who may resign — Whether officer be- is in the position of one who has resigned office but 
coming disqualified.] — By 1835 Act, s. 62, it is whose office is not vacant, A being an “ outgoing 
enacts that a town councillor who becomes alderman ** within 1882 Act, s. 60 (3), is disqualified 
bkpt. or compoimds with his creditors by deed, to vote at the annual election of aldermen on 
shall thereupon immediately become disqualified Nov. 9. — Pease v, Lowden, [1899] 1 Q. B. 386 ; 
A shall cease to hold the office of such councillor,*’ 68 L. J. Q. B. 239 ; 79 L. T. 672 ; svb nom. Re 


A “ the council thereupon shall forthwith declare 
the office void, A shall signify the same by notice, 
etc., A the said office sliall thereupon become 
void ** ; but that “ every person so becoming dis- 
qualified A ceasing to hold such office on account 
of his being so declared bkpt. or having com- 
pounded with his creditors as aforesaid, shall, on 
obtaining his certificate, or on payment of his 
debts in full, be capable of being re-elected to such 


Municipal Election Petition, Pease v, Lowden, 
63 J. P. 56 ; nom. Re Pontefract Municipal 
Election Petition, 15 T. L. R. 147, D. C. 
Compare No. 289, post, 

285. Whether valid — Resignation for supposed 
disqualification.] — R. v, Waraker (1872), 36 J. P. 
Jo. 88. 

See, also. No. 281, ante ; No. 288, post, 

286. Amoimt of fine — Where no amount fixed 


office.** By Debtors Act, 1869 (c. 62), s. 21, those by bye-law.] — (1) Although the town council may 
provisions are extended to persons who have com- not have passed any bye-law fixing the amount 
pounded with their creditors “ whether by deed to be paid by way of fine, as required by 1835 Act, 
or otherwise.** A 6 A 7 Will. 4, c. 104, s. 8, yet that will not deprive 

B., a town coxmcillor of N., in July, 1872, made a coimcillor of the power of resigning his seat, on 
a composition with his creditors under 32 A 33 tendering the highest sum which could have been 
Viet. c. 71, s. 126, under which a resolution was enforced by such bye-law. 

come to for a composition of 3«. 6d. in the pound, (2) The acceptance by a town councillor of a 
secured, in satisfaction of B.’s debts, the first place of profit in the gift of the council operates 
instalment of which was payable six months after tpso facto as a cessation to be a town councillor A, 
registration of the confirming resolution. The therefore, though there be no power to resign, yet 
registration took place on Sept. 23. On Nov. 4, a town counciUor is eli^ble to such an office. — 
B. placed his resignation of his office of counciUor Stainland v, Hopkins (1841), 6 J. P. 766. 
in the hands of the town clerk, A announced his 287. Wlth^awal of resignation — Whether pos- 
resignation by advertisement on Nov. 6, A by the slble.l-— R. v, Wigan Corpn., No. 282, ante, 
same advertisement offered him self for re-election. 28o. Resignation by unquaUfled officer involun- 
At the annual meeting of the town councU on tarUy elected — After appUcation quo warranto — 
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Liability lor costs.] — M., an unqualified person, 
was dected a town councillor of the borough of 
B., without having taken any part in the election ; 
but on being informed by the town clerk, that if he 
did not accept the office he would be liable to a 
fine, he signed the usual declaration. Upon 
application for a quo warranto, he sent in a written 
resignation to the town clerk, which was accepted : 
— Held : the relator was not entitled to the costs 
of the appUcation.— B. v. May (1851), 2 L. M. & P. 
144 ; 20 jLi. J. Q. B. 208 ; 15 Jur. 129. 

Anrwtaii^ R. v, Sidney (1851), 2 L. M. & P. 119 ; 

R. V. Hartley ^854), 22 L. T. O. S. 221, 

See, generally, Crown Practice, Vol. XVI., 
p. 371, Nos. 2074-2081. 

•] — See, also, Nos. 281, 285, ante. 


O. Avoidance, 

See 1882 Act, s. 39. 

By bankruptcy.] — See Bankruptcy, Vol. IV., 

р. 177, Nos. 1044, 1047. 

289. By composition with creditors — Necessity 
for declaration by council that office void.] — 

J., a town councillor of the borough of W., whose 
term of office would expire by lapse of time on 
Noy. 1, 1876, on June 29, in that year filed a 
petition for liquidation of his affairs by arrange- 
ment. On July 29, a statutory majority of his 
crecUtors by special resolution declared that hia 
affairs should be liquidated by arrangement, &: 
lus discharge was granted to him on Sept. 29. 
No declaration was made by the council under 
1835 Act, 8. 52, that the office held by h\m was void 
under that sect., but he did not, in fact, act as 
town councillor after the institution of these pro- 
ceedings with his creditors until after Nov. 1. 
On Nov. 1, the offices of three other coimcillors 
besides that of J. would become vacant by lapse 
of time, & for these four vacancies seven candidates 
presented themselves for election. In consequence 
of all the candidates being nominated by one & the 
same person, contrary to the provisions of the Act 
regulating the elections, the mayor declared no 
one to be duly nominated. Thereupon the return- 
ing officer, under 22 Viet. c. 35, s. 8, sub-sect. 4, 
aeclared that the retiring councillors, among whom 
he included J ., had been re-elected to their offices. 
Upon a rule for a mandamus calling upon the mayor, 
etc., of W. to declare the office of councillor lately 
held by J. void, as required by 1835 Act, s. 52, 
& to proceed to the election of another person to 
such vacancy: — Held: (1) the office 
lately held by J.** was in fact filled up, & the 
time had, therefore, passed when it could be 
declared void ; (2) the mandamus would not lie 
for a fresh election, for inasmuch as the councU 
not declared J.’s office void under 1835 Act, 
s. 52, the office was still full on Nov. 1 ; & J. was, 
therefore, a retiring councillor within 22 Viet. 

с. 35, s. 8 (4), & under that sect, was properly 
declared to be re-elected to his office. — R. v. 

CORPN. (1876), 35 L. T. 694; 41 

tJ • AT m 


40 f t5 404 Futoher v. Saunders (1885! 

49 J. p. 424 ; R. tJ. Boer. [1903] 2 K. B. 693. 

No. 284, ante. 

**y deed — What i: 
eluded.] ^Pltf,, an alderman of a borough, mad< 

creditors, but executed n( 
ompositon deed ; nor were any compositioi 
proc^dings taken under Debtors Act, 1869 (c. 02) 

executed a bUl of sale, dul: 
a person not a creditor, to secure i 
nf f advanced by him to meet the amoun 

meeting of the corpn. o 
borough having been summoned by notice foi 
J.— VOL. xxxiu. 


the purpose of declaring the office held by pltf. 
void under 1835 Act, s. 52, & Debtors Act, 1809 
<c. 62 ), s. 2 1 , electing a successor. An injunction 
was granted, at the instance of pltf., restraining 
the corpn. from proceeding under their notice, 
on the ground, that, having regard to the express 
words of the sects., pltf. had not become dis- 
qualified from holding office. — ^Aslatt v. 
Southampton Corpn. (1880), 16 Ch. D. 143 ; 
50 L. J. Oh. 31 ; 43 L. T. 404 ; 45 J. P. Ill ; 29 
W. R. 117. 

Annotations: — Mentd. Donahoo v, L. Q. Board (1882), 46 

L. T. 300 : North London Ry. o. Q. N. Ry. (1883), 11 

Q. B. D. 30 ; London & Blaokwall Ry. v. Cross (1886), 

31 Ch. D. 354 ; Holland v. Dickson (1888), 37 Ch. D. 689 ; 

Richardson v. Methley School Board, [1893] 3 Ch. 510 ; 

Harris v. Beauchamp, [1894] 1 Q. B. 801. 

291. Resignation tendered before petition 

filed — No action taken on resignation.] — S. served 
as town councillor for the T. ward from 1877 
to July 21, 1880, when he left at the office of the 
town clerk a notice of resignation addressed to the 
mayor & council. No action was taken thereon 
by the council, & no fine paid or tendered by S. 
S. did not sit in council or vote after the date of 
the notice. On the following day S. filed a petition 
for liquidation. In Aug. a composition was 
accepted by the creditors of S. S. did not pay his 
debts in fiill. At an election of town councillors 
for the T. ward in Nov. 1884, S. was returned. 
The objection was then taken that S. was ciis- 
qualified, he having been in Liquidation when he 
was a member of the council, & not having paid 
20s, in the pound : — Held : (1) the objection was 
valid ; (2) where a statute provided that in a given 
event persons should be re-eligible for election, 
that was tantamount to saying that they should 
be disqualified until they complied with the con- 
ditions of requaliftcation. — Putcher v, Saunders 
(1885), 49 J. P. 424. 

292. Resignation tendered after composition 

— ^Whether effective.] — Hardwick v. Brown, No. 
281, ante, 

-.] — Compare Nos. 10-12, ardc, 

293. Duration of disqualification — Effect of 
statutory provision for eligibility.] — Futcher v, 
Saunders, No. 291, ante. 

See, also. No. 289, ante. 

By absence.] — Compare Nos. 23-20, ante. 

By resignation.]— Sect. 1, sub-sect. 7, F., ante. 

Declaration that office void.]— 1882 Act, 
s. 39 (2). 

294. Necessity for.] — Previous to the 

a^ual election of councillors in Nov., in a borough 
divided into wards, the mayor published a notice 
purporting to be made with the concurrence of the 
aldermen & assessors, to the effect that two 
vacancies were to be filled up, one in the room of 
A., going out by rotation, & one in the room of 
C., who had been declared a bkpt. The council 
had not declared the office of C. to be void, or 
given any notice thereof. At the election two 
hundred & fifty burgesses voted for two candidates 
jointly, & one hundred & twenty voted for a third 
singly : — Held : the votes given for the two 
candidates were thrown away, & the third 
candidate to whom the one hundred & twenty 
votes were given was duly elected. — R. v, Leeds 
Corpn. (1838), 7 Ad. & El. 963 ; 3 Nev. & P. K. B. 
145 ; 1 WiU. WoU. & H. 23 ; 7 L. J. Q. B. 80 : 
2 J. P. 71 ; 2 Jut. 345 ; 112 E. R. 733. 

295. .]— Hardwick v. Brown, No. 

281, ante, 

Welchpool Corpn., 

No. 289, ante. 

On bankruptcy of office.] — See, 
now. Bankruptcy Act, 1883 (c. 52), s. 34. 
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Sect, 1. — The municipal corporation: Sub-eect, 8, 
A. B, (a) d; (b) i.] 

Sub-sect. 8. — Corporate Property. 


A, In General, 


Deflnitions — Corporate land .] — See 1882 Act 
8. 7 (1). 

Corporate stock .] — See 1882 Act, s. 118 (1). 

297. What is included — Town bell.] — Under 
1835 Act, s. 65, the council have power to require 
from a common crier, as a ministerial or executive 
ojBficer of the borough, the delivery up of the town 
bell, as part of the goods of the body corporal^ ; 
such crier having been appointed by the old 
corpn., & having been removed from office upon 
the election of the council under the Act, & in 
C€ise of refusal, he may be proceeded against by 
summary conviction before the justices of the 
borough, in the manner pointed out in s. 60. — 
Baylis V, Strickland (1840), 1 Man. & G. 591 ; 
1 Scott, N. K. 540 ; 10 L. J. M. C. 61 ; 4 Jur. 
823 ; 133 E. R. 469. 

Annotation: — Mentd. Jones r. Gurdon (1842), 2 Q. U. 600. 

Hustings .] — Sec No. 299, post, 

298. Native of estate — In land.] — True it is, 
that land given to a mayor & commonalty is fee 
simple, & the reason is because they are per- 
petual, & if the estate be not limited, they shall 
take according to their continuance (Dode- 
RiDGE, J.). — Marsh v. Newman (1625), Poph. 
163 ; 79 E. R. 1201 ; suh nom, Newman v. Marsh, 
Lat. 14. 


299. Vesting of property — In whom vested.] — 

Hustings were erected in a borough at the expense 
of the candidates for a seat in Parliament. They 
were much injured by the populace, & repaired 
by the candidates. The mayor brought an action 
under Seditious Meetings Act, 1817 (c. 19), against 
two of the inhabitants to recover the amount of 
the damages : — Held : the property in the hust- 
ings was not in the mayor, who, therefore, could 
not maintain an action, even if it had been a 
building. — ^Aj.jjsn v. Ayre (1823), 3 Dow. & Ry. 
K, B. 96 ; 1 L. J. O. S. K. B. 204. 


300. Under P, H. Act, 1875, s. 310.]— 

(1) The words “ council of such borough ” in the 
above sect, mean the mayor, aldermen, A bur- 
gesses acting by the council. 

(2) The effect of the sect., therefore, is that, 
when the district of a local board is incorporated 
as a borough all the property of the board, in- 
cluding propei*ty acquired by them by purchase 
after the passing of the Act, vests at once in the 
corpn., without the necessity of any conveyance 
or transfer. In such a case the Bank of England 
^e bomd, on the request of the corpn., to register 
in their corporate name Govt, stock previously 
standing in the books of the bank in the name of 
the local board, without requiring any transfer 
to be executed. — Hyde Corpn. v. Bank of Eng- 
land (1882), 21 Ch. D. 176; 61 L. J. Ch. 747; 
46 L. T. 910 ; 30 W. R. 700. 

AnmUiium : — Aa to {\) Apld. Be Leeds Institute of Science, 

Art & Literature & Leeds C^ity Council, [1909] 1 Ch. 500. 

Sec, generally, Corporations, Vol. XIII., pp, 
369, 370, Nos. 1010 et seq, ; & compare Educa- 
tion, Vol. XIX., p. 554, No. 10. 


Act, 1875, s. 310— 
Whether conveyance or transfer necessary.]— 

Htob Corpn. v. Bank of England, No. 300, 
ante, * 


^hways.]— H ighways, Vc 
XXVI., pp. 329 et eeq, 

Property vested in members of corporatlo 

as governors of charity.]— 6ee No. 252, ante. 


302. Whether property held as trustees — Com- 
mon vested in corporation— Subject to common 
rights of freemen.] — The municip^ corpn. of L. as 
lords of the manor, had the soil of a common 
vested in them, while the freemen had a right of 
common only. The corpn. repaired the fences, 
appointed wardens, & managed the common, 
but they derived no profit from it, the expenses 
being paid out of the corporate funds, & there 
being no return : — Held : the corpn., & not the 
freemen, were ratable, but inasmuch as they 
derived no profit the rate must be reduced to 
nothing. 

Since the Municipal Corporation Act the 
freemen have been entirely detached from the 
corporate body. They are now no longer a part 
of the municipal corpn. (Cockburn, C.J.). — 
Lincoln Corpn. v. Holmes Common Overseers 
(1867), L. R. 2 Q. B. 482 ; 8 B. & 8. 344 ; 36 
L. J. M. C. 73 ; 16 L. T. 739 ; 31 J. P. 645 ; 15 
W. R. 786. 

Annotations: — Refd. R. v, Ilhyuinoy Ry. (1869), L. 11. 4 
Q. B. 276 ; Wlustanloy v, North Mauchostor Oversoora, 
11910) A. C. 7. Mentd. Hare v. Putuoy Oreraoors (1881), 
7 Q. B. D. 223 ; L. C. C. v. Lambeth Church wardena, 
etc., [1896J 2 Q. B. 25 ; Koberts v. Poplar Metropolitan 
Borough AsEOsament Committeo, [1922] 1 K. B. 25, 

.] — See, also. Corporations, Vol. XIII., 
p. 370, Nos. 1020, 1021. 

303. Protection of property — Rights to prevent 
acquisition of easement of light — Over open spaces 
held as trustees.] — A local authority acting imder 
statutory powers is entitled by a screen or other 
suitable means to prevent anything which may 
interfere with the free use by the public of an open 
space of which it is the trustee, & to prevent 
thereby the acquisition of an easement of light or 
other adverse right over such space by an adjoin- 
ing owner. — Paddington Corpn. v, A.-G., [1906] 
A. C. 1 ; 75 L. J. Ch. 4 ; 93 L. T. 673 ; 70 J. P. 
41 ; 54 W. R. 317 ; 22 T. L. R. 55 ; 60 Sol. Jo. 
41 ; 4 L, G. R. 19, H. L. ; revsg, 8. C. svb nom, 
Boyce v, Paddington Borough Council, [10031 
2 Ch. 556, C. A. 

Annotations: — Hentd. Hoath’a Qarago v, Hodgoa (1915), 
14 L. G. R. 195 ; Hurley v. Stepney B. C. (1923), 67 Sol. 
Jo. 767. 


See, generally. Open Spaces. 

304. Alienation of property before Incorporation 
—Right of corporation to question.] — A Royal 
Charter must be assumed to be valid, unless pro- 
ceetogs are taken to set it aside ; k the Ct. of 
Ch. is not the proper ct. in which to try the validity 
of the charter. 

The 1835 Act enables the town council of 
boroughs mentioned in the schedule to call in 
question any collusive alienation of the corporate 
property prior to June 5, 1835. Municipal Cor- 
porations Act, 1837 (c. 78), s. 49, enables the Crown 
to grant charters to other towns, extending to 
them “ all the powers & provisions of 1835 
Act. The Crown having granted such a charter 
in 1861 : — Held : all the clauses of the first Act 
were applicable & the right of questioning collu- 
sive alienation could be carried hack to date 
of the charter, but not further. — A.-G. v, Avon 
Corpn. (1863), 33 Beav. 67 ; 2 New Rep. 

J ^ N. 8. 1117 ; 11 
291 ; on appeal, sub nom, 
A.-G. V, Avon (otherwise Aberavon) Corpn., 3 
De G. J. & Sm. 637, L. JJ. 

AnrwUd ^: — Mentd. Evans tJ. Bairshaw (1870), 89 L. J. 


305. Information brought before 

^ant of charter.]— If there be no title to sue at 
the time of filing an original bill or information, 
a decree cannot he founded upon a subeequently 
acquired right brought forward by supplemental 
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bill, for there must be a right of suit ■when the 
Utirotion commenced ; & a supplemental bill is 

m^ly the continuance of a suit already insti- 
tuted. 

^ The po^eeve, etc., of A. were a corpn. from time 
immemorial, owning freehold estates & a town 

subject to the provisions 
of 1836 Act. By a local Act, the portreeve, etc., 
were empowered to construct a market, marked 
place, etc., & to levy & receive rents & tolls, which 
i^re to be applied, (a) in defraying the costs of 
obta^ng the act ; (6) in making & maintaining 
\ A ^ P^'yh^S off borrowed moneys : 

portreeve, etc., should 
think fit. In 1860, pending an application by 
the in^bitants for a charter of mcorporation, 

A?® their property, except 

the town hall & the market, etc., constructed under 
the above-mentioned Act, & early in 1861, after 
an intimation that the Lord President would 
recommend the Queen to grant the charter, they 
sold the town hall, & agreed to let the rents & 
tolls of the market to J. for fifty years, at an annual 
rent of £5 in consideration of a line of £600. 

On Mar. 16, 1861, the original information was 
filed, praying a declaration that the portreeve, 
etc., w^e not authorised so to demise or lease the 
rents & tolls, Sc, that any such demise or lease 
would be a breach of trust ; Sc praying an in- 
j^^ion accordingly. On July 2, 18617 a new 
garter was granted to the inhabitants under 
Mi^cipai C^i-porations Amendment Act. & on 
Peb. 6, 1862, the information was amended by 
making the mayor, aldermen Sc burgesses imder 
cha^r defts.. Sc praying a declaration 
that the markets, market-place, etc., Sc the lands 
belonging thereto, & all rights to levy rents Sc 
tol^, & all other the property Sc rights of the 
portreeve, etc., had become vested in the mayor, 
etc., un^r 1836 Act, etc. ; that the portreeve, 
be dwreed to deliver up possession 
thereof, & that mquiries Sc accounts might be 
dnected to ascertain what property belonged to 
portreeve, etc., at the date of the new charter. 
The portreeve, etc., insisted that there was no 
trust, for the benefit of the inhabitants, & the ct. 
havmg come to the conclusion that this was so 
ex^pt as to the property under the local A. Act; 
— ^ e/d : ( 1 ) a decree in conformity with the prayer 
of the amended i^ormation, must be discharged ; 
it rehef to enforce rights arising under the new 
charter could be given upon an information filed 
before the grant of that charter ; & the only decree 

rlT. information was to 

restram leases of the market property upon fine. 

Aberavon) Cobpn. 
(1863) 3 De G. J. & 8m. 037 ; 2 New Hep. 664 ; 

11 ’J t ' 27 J. P. 767. 768 

iL , w®' R- 783, L. JJ. 

o- Bwhaw (1870). 39 


Execution against — For debts of former corpora- 
tion.] — See Execution, Vol. XXI., p. 423, Nos. 
60,i^l. 

B, Beal Properly. 

(a) Acquisition. 

By purchase — Power to acquire.] — See 1882 Act, 
as. 105, 107. 

Open spaces Sc recreation grounds.] 

See Open Spaces. 

Compulsory acquisition.] — See, generally, 
Part II., Sect. 5, anie. 

Consent of Ministry of Health.] — See 1882 
Act, s. 107 (i) ; 1888 Act, s. 72 ; Ministry of Health 
Act, 1919 (c. 21). 

807, Restrictive covenants — Power to enter 

into— Covenants limiting general statutory powers.! 

— ^When a corpn. purchases land by agreement 
for any of the purposes for which it is authorised to 
acquire land by Public Health or other public Acts, 
or by its special local Acts, it is not uUra vires for 
the corpn. to enter into covenants with the vendor 
restricting the erection of buildings upon the land 
purchased, which it might erect under other 
powers given to it for the benefit of the public, 
provided that such restrictions do not prevent the 
user of the land for the particular purposes for 
which it was acquired.— Btourcliffe Estates 
Co., Ltd. v. Bournemouth Corpn., [1910] 2 Ch. 
12 ; 79 L. J. Ch. 455 ; 102 L. T. 629 ; 74 J. P, 
289 ; 26 T. L. R. 450 ; 8 L. G. R. 595, C. A. 

308. By lease — Short lease of foreshore — For 
purposes of authorised oyster fishing.] — Where a 
municipal corpn., empowered by charter to hold 
lands, tenements Sc hereditaments, & goods Sc 
chattels, has obtained an order from the Board 
of Trade conferring a right of regulating an oyster 
fishery under Sea Fisheries Act, 1868 (c. 45), it 
may lawfully take a lease of the foreshore of the 
fishery to enable it to carry out the purposes of 
the order. — Truro Corpn. v. Rowe, [1902] 2 
K. B. 709 ; 71 L. J. K. B. 974 ; 87 L. T. 386 ; 66 
J. P. 821 ; 51 W. R. 68 ; 18 T. L. R. 820, C. A. 

Annotation : — Mentd. Foster r. Warblington U. D, C., [1906] 

1 E. H. 648. 

Whether subject to Mortmain Acts.] — See 
Charities, Vol. VIII., p. 284, Nos. 595, 596, 600. 

309. Restraint on — Corporation closely con- 
nected with governing body of charity — Acquisi- 
tion by corporation from charity restrained.] — A 
hospit^ having a corporate character was estab- 
lished in close connection with a municipal corpn. 
The ex-mayor was to be the governor, the masters 
Sc assistants were elected from the corpn., Sc the 
mayor & aldermen were visitors : — Beld : the 
corpn. & hospital were, in equity, incapable of 
contracting, & a purchase bjr the corpn. of pro- 
perty belonging to the hospital was set aside. — 
A.-G. V. Plymouth Corpn, (1845), 9 Beav. 67 ; 
15 L. J. Ch. 109 ; 8 L. T. O. S. 34 ; 60 B. R. 268. 


T.*^?**®*^*!^ producing- no profit— 
— fi vrm « n™**^®”* oommon rights ol freemen.] 

See, generally. Bates & Katino. 


(6) Alienaiion. 
i. In General. 

Approval by Ministry of Health.] — See 1882 Act, 
ss. 108 (1) (2), 109 ! 1888 Act, s. 72 , Ministry 
of Health Act, 1919 (c. 21), s. 3 (1), 


VII. SECT. 1, SUB-SECT.^8.— 
n (a)* 

— Power to ocou^a i 

of the city 
power 


o. .] — Pitt brought 

aotion on behalf of himself Sc all other 
ratepayers of the city of T. for a 
deolaration that deft, corpn. wew not 
leg^ly empowered to purchase certain 
land. allefiM. to have been purohased 
for the purposes of erecting thereon 
an isolation hospital: — Hw: If the 
land was not purohased ** tor the use 
of the oorpn.®-^or the public use of 
the •muniolpallty/' the Crown also 
could object. Aotion dismissed with 


T V* JL V/Xvvfl'i lAJ 1 ;iT V 

J 3 W. nT 

OO 0« 

p. . ] — PicTou County 

w a T-OWN (1915), 48 

N. a. R. 424. — CAN. 
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, tt.Necesoiiv for byc-Iow.}— To giVe 
logw authority for the alienation of 
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Local GovsBNMsm'. 


Sect, 1. — Th^ municipal corporation: Sub -sect, 8, 
JB, (b) i., ii. iii,] 

Necessity for — To restrictive covenants.] — 

See No. 814, post. 

Effect of local Act.] — See No. 812, 

post. 

Grant of new lease on surrender of old.] 

— See No. 824, post. 

To mortgage.]—iS^ee Nos. 326, 827, 

poet. 

310. Effect of — Limited to transaction lor 

which approval sought.] —The consent of the Lords 
Oomrs. of the Treasury to the alienation of the 
property of a corpn. required by 1835 Act, s. 94, 
can authorise no alienation or charge of the cor- 
porate property further than is specified in the 
memori^ on which it is founded. — Abnold v. 
Gravesend Corpn., Pallister v. Gravesend 
Corpn. (1856), 25 L. J. Ch. 776 ; 27 L. T. O. S. 
282 ; 20 J. P. 611 ; 2 Jur. N. S. 706 ; 4 W. B. 
763. 


former corpn. by virtue of an Act of 18 Hen. 6. 
The result of Local Govt. Board’s Provisional 
Order Confirmation (No. 18), Act, 1014 (c. clxxxiii), 
& the local Act of 1915, has been to place the pre- 
sent corpn. of Plymouth in the same position 
with regard to the various properties derived 
from the former corpn. as that corpn. occupied 
apart from the provisions of these Acts. But 
the restrictions on sale of their ancient lands was 
not, as regards the former corpn., removed by 
s. 13 of the local Act of 1898, the scope of that 
Act being limited to the statutory undertakings 
of the corpn. & the object of s. 13 being only to 
free land acquired for such undertakings & — 
sernble — only from obligations imposed by such 
Acts as the Lands Clauses Acts . — Re Plymouth 
Corpn. &; Walter, [1918] 2 Ch. 354 ; 87 L. J. 
Ch. 635; 119 L. T. 626 ; 82 J. P. 273 ; 16 L. G. R. 
793, C. A. 

.] — SeSy generally t Sect. 1, sub-sect. 8, B. 

(5) i., anie. 


— Reid. Davis v. Leicester Corpn., [1894] 2 

Cn. 208 

See^ also. No. 314, post. 

811. Illegal alienation — Whether Statutes of 
Limitation apply.] — In the year 1850 an Act was 
passed to enable comrs. (appointed imder a local 
Act), for man aging the affairs of B. to purchase 
the P . estate. ^ By the Act, the comrs. were 
expressly prohibited from letting or selling any part 
of the property to be so acquired by them without 
the consent of the vestry. In 1854, the tewn of 
B. was incorporated, & in 1855 the powers & pro- 
perty of the comrs. under the local Act were 
transferred to the corpn. Down to the year 
1853 the guardians of the poor of B. had had the 
use of offices in the town hall. On Mar. 7, in that 
year they removed (by arrangement with the 
comrs.) to buildings which formed part of the P. 
estate, in the adaptation of which to their pur- 
poses they expended a considerable sum of money ; 
& they continued in the exclusive occupation of 
their new offices without payment of rent or any 
acknowledgment of title in the comrs. or the 
corpn., down to Nov. 19, 1879, when an action 
was brought by the latter to recover possession : 
—Held : inasmuch as the guardians had had the 
exclusive possession of the offices for more than 
twdve years, assuming their relation to the corpn. 
to have been that of tenants at will, the claim of 
the corpn. was barred by Stat. Limitations not- 
withstanding the prohibition against letting or 
selling without the consent of the vestry, con- 
tamed in the local Act. — Brighton Corpn. v. 
Brigoton Guardians (1880), 6 C. P. D. 368 ; 49 
L. J. Q. B. 648 ; 44 J. P. 683. 

•- -^nsd Bobbett r. S. E. Hy. (1882). 9 Q. B. D. 

— *4. Wimbledon & Putney Commons Uonsor- 

vntors V Nlcol (1894), 10 T. L. U. 247. Conser 

Before Incorporatlon.j— See Nos. 304, 306, 

ii. By Sale. 

Wroval — Ancient estates 
vested In lornwr corporation— Effect of local Aot.l— 

approval of the Local Govt. Board, to the 
sale of corporate land required by 1882 Act as 

pVJ necelsry to ’sak 

forming part 

of the ancient estates which were vested in the 


the property ol a municipal corpn.. 

“ bye-law of the 
au X even thouflrh 

been obtained 
orifidnally In an informal manner. — 
Gr^ Junction Ry. co. v. 
or Hastings (1877). 26 Gr. 4o!-u^ 


313. Consideration — Perpetual yearly rent- 
charge — Whether allowed.] — A municip^ corpn. 
has power under 1882 Act to dispose of its cor- 
porate lands, with the approval of the Local 
Govt. Board, in consideration of a perpetual 
yearly chief rent charged upon the lands. — 
Scarborough Corpn. v. Cooper, [1910] 1 Ch. 
68 ; 79 L. J. Ch. 38 ; 101 L. T. 652 ; 74 J. P. 
44 ; 26 T. L. R. 88 ; 8 L. G. R. 54. 

314. Sale subject to restrictive covenants — 
Whether binding on corporation — Statutory ap- 
proval of covenants not obtained.] — In Mar. 1888, 
a municipal corpn. offered for sale by auction, in 
lots some of their corporate land, subject to special 
conditions restricting the right of each purchaser 
to build on his lot. At the auction none of the 
lots were sold. In June, 1888, pltf. entered into 
a contract to purchase two of the lots, subject to 
the conditions. The proper steps were taken to 
obtain the approval of the Treasury, which is 
required by 1882 Act, ss. 108, 109, to enable a 
municipal corpn. to sell their corporate land ; 
& that approval was given in the ordinary way by 
two Lords of the Treasury joining in the convey- 
ance to pltf. The conveyance contained a cove- 
xiant by pltf. in the terms of the restrictive condi- 
tions, but there was no reference to those condi- 
tions, or to the previous abortive sale. There was 
no covenant by the corpn. binding them by the 
conditions as regarded the unsold lots. & the 
^easury were not, before they gave their approval, 
informed that the corpn. would be liable to any 
such restriction. The corpn. afterwards con- 
tracted with the trustees of a church to sell to 
them two others of the lots, & authorised them to 
build on those lots in a manner inconsistent with 
the conditions : — Held : (1) if the corpn. had been 
ordinary inihviduals, they would have been bound 
by the original building scheme, & they, & the 
trustees, who had purchased with notice of the 
scheme, must have been restrained from building 
or permitting building on the lots purchased by 
the trustees, in a manner inconsistent with the 
conditions ; but (2) the Treasury had only given 
their approval to what was to be found in the 
conveyance, & they had not sanctioned the dis- 
position by the corpn. in favour of pltf. of any 
right over other land than that which was con- 


PART VIL SECT. 1, SUB-SECT. 8.* 
B. (b) U. 


— f wuuuii mumoL. 

oonnoll, sell 

corporate property, & if they do so 


an action lies against them" by the 
corpn. for any loss incurred thereby. — 
Town op New Glasgow v. Brown 
(1907), 39 8. O. R. 686.-~0AN. 

t. 8dU to other than highest bidder.] 
— Where the action of a municipal 
corpn. In selling real estate of the 
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veyed to him. &; consequently neither the corpn. 
nor the trustees could be restrained from violating 
the conditions. — Davis v. Leicester Oorpn., 
[1894] 2 Ch. 208 ; 63 L. J. Oh. 440 ; 70 L. T. 
599 ; 42 W. R. 610 ; 10 T. L. R. 385 ; 38 Sol. 
Jo. 362 ; 7 R. 609, 0. A. 

Ann^ions :--Aa toil) Reid. Holford v. Acton U. C., [1898] 
2 Ch. 240 ; Oantorbury Oorpn. r. Cooper (1908), 99 L. T. 
JJ2. to (2) Reid. Laml^th Corpn. t>. South London 
Electric Supply Oorpn. (1907), 96 L. T. 440. 

AppUcation of proceeds of sale.]—5ee 1882 Act, 
ss. 114, 116. 


315, Discharge of debts accruing since 

1835 Act.] — Where money, the produce of the sale 
of corpn. lands, has been paid into ct. under an 
Act of Parliament authorising the ct. to make 
such order concerning it, for the benefit of the 
parties interested, as the ct. shall think fit, it is 
not competent for the ct., since above Act, to order 
the principal money to be paid in discharge of 
corpn. debts accruing since the passing of that 
Act. The dividends only can be applied for that 
purpose. The trusts of above Act are applicable 
to personal as well as real estate . — Ex p, Hythb 
Corpn. (1840), 4 Y, & C. Ex. 55 ; 160 E. R. 917. 

Annotation .—-Reid. A.-G. V. Newcastle-upon-Tyne Corpn. 

& N. E. lly. (1889), 60 L. T. 791. 

315, Discharge of Incumbrance — On other 

corporation lands.] —All the lands of a municipal 
corpn. are held ** upon. the same or the like uses, 
trusts or purposes” within Lands Clauses Con- 
solidation Act, 1845 (c. 18), 8. 69, so that money 
paid for the compulsory purchase of one part of 
the lands of a^ municipal corpn. may be applied 
in the redemption of an incumbrance upon another 
part of the lands of the same corpn. — Re Eastern 
Counties Ry. Co., Ex p. Cambridge Corpn. 
(1848), 6 Hare, 30 ; 6 Ry. & Can. Cas. 204 ; 12 
Jur. 450 ; 67 E. R. 1069. 

317, — Payable out of borough fund.] — 

Money paid into ct. under Lands Clauses Consoli- 
dation Act, 1845 (c. 18), s. 69, by a railway co., 
for the purchase of lands belonging to the corpn. 
of D., was ordered to be applied in the payment 
off of mtges. of certain tolls & of bonds which had 
been given by^ the corpn. for moneys borrowed 
under the provisions of Baths & Washhouses Act, 
1846 (c. 74), 8. 21, & were payable out of the 
borough fund, which fund was largely composed 
of the rents & profits of the real estates of the corpn. 
■—Re Derby Municipal Estates (1876), 3 Ch. D. 
289 ; 24 W. R. 729. 

318. Discharge of sums borrowed — Under 

Baths & Washhouses Act, 1846 (c. 74) — Payable out 
of borough fund.] — Re Derby Municipal Estates, 
No. 317, ante, 

819. Land subject to right of pasturage for 

freeman — Right of freemen to be heard on ap- 
plication for scheme.] — ^A railway co. took posses- 
belonging to the corpn. of L., & over 
which the freemen of L. had a right of pasturage, 
ihe CO. afterwards contracted with the corpn. 
to purchase the lands, & by an Act of Parliament 
It was provided, that such part of the purchase- 
mo^y shoifid be appropriated for the corpn., 
as the oPCh., upon an application by them in 
the ^a^r of the Act, ex p, the corpn., should 
uirect, & that the residue should be appropriated 
or the permanent benefit of the freemen, as the 
ct. should direct ; & that seven days* notice of 


such application should be given by fixing the 
same at the town hall of L . : — HeM : a sufficient 
immber of the freemen to form a fair representa- 
tion of the whole should be served with a petition 
for appropriating this purchase-money. — Ex p 
Lincoln Corpn. (1852), 6 Rv. & Can. Cas. 738 ; 
21 L. J. Ch. 621 ; 18 L. T. O. S. 298 ; 16 Jur. 
766. 

320. — I Not divisible among freemen.] — 

Every resident freeman of the borough of B. had 
the right of annually turning on to the freemen's 
common, allotted under an Inclosure Act of 1796 
to the corpn., as trustees of the allotment, in lieu 
of certain rights of common of resident freemen, 
one head of stock, for a period fixed from time to 
time by the town council, subject to a payment 
annually fixed by the town council for every head 
of stock so turned on ; this right was trans- 
ferable. 

A portion of the freemen's common having been 
taken by a railway co., on a bill to obtain the 
direction of the ct. as to the application of the 
purchase-money : — Held : the present resident 
freemen were not entitled to have the corpus of 
the purchase-money divided amongst them, but 
that the proper course would be to invest the 
money in land, to be held in trust for the freemen 
from time to time resident within the borough, 
& in the meantime the money ought to be invested, 
& the dividends paid to such residents at the 
same time in each year as they had been accus- 
tomed to enter upon the enjoyment of their rights 
of common. — Nash v, Coombs (1868), L. R. 6 
Eq. 61 ; 37 L. J. Ch. 600 ; 32 J. P. 612 ; 16 
W. R. 603. 

Annotations : — Refd. Richards v. De Wlnton, Richards v, 

Evans, [1901] 2 Ch. 560. Montd. Austin v, Amhurst 

(1878), 26 W. R. 312. 


iii. By Lease, 

Renewal of lease.] — See 1882 Act, s. 110. 

321. Ckinstruction of statutory power.] — 

(1) 1835 Act, s. 95, which enables municipal 
corpns. to renew leases on a fine, in cases where 
sanctioned “ by ancient usage or by custom or 
practice,” at “a fine certain,” or where they 
‘ have ordinarily made renewal ” upon an 
arbitrary fine,” is to be construed liberaUy. 

(2) The word ” renewal,” in 1835 Act, does not 
mean a mere custom to let on lease at different 
rents, & though the renewals need not be on pre- 
cisely the same terms, there must be such an uni- 
formity as to show that the same lease has been 
renewed. 

(3) Leases were granted by a municipal corpn. 
of the same property in 1778, 1798 & 1824, to the 
same lessee & his assigns, for twenty -one years, 
at a rent of 58, In the two last instances alone a 
fine of 75. 6d, had been taken. The covenants 
varied, & there was an interval of six years between 
the second & third, during which there was a 
yearly tenancy : — Held : the case did not come 
within 8. 95 of Act, & a renewal could not be 
granted at an undervalue on a fine. — ^A.-G. v. 
Great Yarmouth Corpn. (1855), 21 Beav. 625 ; 
25 L. T. O. S. 6 ; 3 W. R. 309 ; 62 E. R. 1001. 

322. Terms of renewal — Power to vary.] — 

A.-G. V, Great Yarmouth Oorpn., No. 321, 
ante. 


? Person other than the 
bidder is oalled In question : — 
la BuMolent if the ot. find 


Justify their aotion. — ^Pninups v, 
Bellkvillb City (1906), 11 O, L. R. 
256 ; 7 O. W. R. 49.— CAN. 


PART VII. SECT. 1, SUB-SECT. 8.— 
B. (b) iU. 

a. Renewal of lease.] — To an aotion 


aaalnst a munlolpal oorpn. on their 
covenant to renew a lease, delta, 
pleaded that they had no authority to 
make the lease, as pltf., who was an 
Inhabitemt of the town, well knew 
when he took It ; & that before the 
term expired a decree was obtained 
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Sect, 1 , — The municipal corporation: Svb-aeci, 8, 

B /1L\ • • • O • • ** ^ 

» (o) t., It, QC tit,] 


Necessity for — To restrictive covenants.! 

A m A a ** 


See No. 314, post. 

Effect of local Act.] — See No. 312, 

poet. 

Grant of new lease on surrender of old.] 

— See No. 324, post. 

To mortgage.]— Nos. 326, 327, 

post, 

310. Effect of — Limited to transaction for 

which approval sought.]— The consent of the Lords 
Comrs. of the Treasury to the alienation of the 
property of a corpn. required by 1835 Act, s. 94, 
can authorise no alienation or charge of the cor- 
porate property further than is specified in the 
memori^ on which it is founded. — ^Arnold v, 
Gravesend Corpn., Paluster v, Gravesend 
Corpn. (1856), 25 L. J. Ch. 776 ; 27 L. T. O. S. 
282 ; 20 J. P. 611 ; 2 Jur. N. S. 706 ; 4 W. B. 
763. 

— Reid. Davis v , Leicester Corpn., [1894J 2 

dl* 208 

See, also, No. 314, poet, 

811. Illegal alienation — Whether Statutes of 
Limitation apply.]— In the year 1850 an Act was 
passed to enable comrs. (appointed under a local 
Act), for managing the affairs of B. to purchase 
the P . estate. By the Act, the comrs. were 
expressly prohibited from letting or selling any part 
of the property to be so acquired by them without 
the consent of the vestry. In 1854, the town of 
B. was incorporated, & in 1855 the powers & pro- 
perty of the comrs. under the local Act were 
transferred to the corpn. Down to the year 
1863 the guardians of the poor of B. had had the 
use of offices in the town hall. On Mar. 7, in that 
year they removed (by arrangement with the 
comrs.) to buildings wMch formed part of the P. 
estate, in the adaptation of which to their pur- 
poses they expended a considerable sum of money ; 
& they continued in the exclusive occupation of 
their new offices without payment of rent or any 
acknowledgment of title in the comrs. or the 
corpn., down to Nov. 19, 1879, when an action 
was brought by the latter to recover possession : 
—Held : inasmuch as the guardians had had the 
exclusive possession of the offices for more than 
twdve years, assuming their relation to the corpn. 
to have been that of tenants at will, the claim of 
the corpn. was baired by Stat. Limitations not- 
withstanffing the prohibition against letting or 
selling ^thout the consent of the vestry, cen- 
tred in the local Act. — Brighton Corpn. v, 
Beigoton Guaediaks (1880), 6 C. P. D. 308 ; 49 
L.J.Q. B. 648 ; 44 J. P. 683. 

Bobbett*. S E. R 7 . (1882), 9 Q. B. D. 

Before IncorporaUon.j— See Nos. 304, 305, 

Cirfl'1^9 

ii. By Sale. 

a'. approval— Ancient estates 
TOsted In lornur corporation— Effect of local Act.1 — 

^e approval of the Local Govt. Board, to the 
sale of coroorate land required by 1882 Act, as 
amended by 1888 Act, is still necessary to the sale 
n? Pl^outh Corpn. of lands forming part 
of the ancient estates which were vested in the 


the property of a municipal corpn., 

^ hye-law of the 
passed, even thoufirh 
been obtained 
rndginally in an Informal manner. — 

dUNcnoN Ry. CJo. V, County 
OF Hastxnos (1877), 25 Gr. 


former corpn. by virtue of an Act of 18 Hen. 6. 
The result of Local Govt. Board’s Provisional 
Order Confirmation (No. 18), Act, 1914 (c. clxxxiii), 
& the local Act of 1915, has been to place the pre- 
sent corpn. of Plymouth in the same position 
with regard to the various properties derived 
from the former corpn. as that corpn. ocoumed 
apart from the provisions of these Acts. jBut 
the restrictions on sale of their ancient lands was 
not, as regards the former corpn., removed by 
s. 13 of the local Act of 1898, the scope of that 
Act being limited to the statutory undertakings 
of the corpn. & the object of s. 13 being only to 
free land acquired for such undertakings & — 
semble — only from obligations imposed by such 
Acts as the Lands Clauses Acts. — He Plymouth 
Corpn. & Walter, [1918] 2 Ch. 354 ; 87 L. J. 
Ch. 635 ; 119 L. T. 626 ; 82 J. P. 273 ; 16 L. G. R. 
793, C. A. 

.] — See, generally. Sect. 1, sub-sect. 8, B. 

(5) i., ante, 

313. Consideration — Perpetual yearly rent- 
charge — Whether allowed.] — A municipal corpn. 
has power under 1882 Act to dispose of its cor- 
porate lands, with the approval of the Local 
Govt. Board, in consideration of a perpetual 
yearly chief rent charged upon the lands. — 
Scarborough Corpn. v. Cooper, [1910] 1 Ch. 
68 ; 79 L. J. Ch. 38 ; 101 L. T. 552 ; 74 J. P. 
44 ; 26 T. L. R. 88 ; 8 L. G. R. 54. 

314. Sale subject to restrictive covenants — 
Whether binding on corporation — Statutory ap- 
proval of covenants not obtained.] — In Mar. 1888, 
a municipal corpn. offered for sale by auction, in 
lots i^me of their corporate land, subject to special 
conditions restricting the right of each purchaser 
to build on his lot. At the auction none of the 
lots were sold. In June, 1888, pltf. entered into 
a contract to purchase two of the lots, subject to 
the conditions. The proper steps were taken to 
obtain the approval of the Treasury, which is 
requir^ by 1882 Act, ss. 108, 109, to enable a 
municipal corpn. to sell their corporate land ; 
& that approval was given in the ordinary way by 
two Lords of the Treasury joining in the convey- 
ance to pltf. The conveyance contained a cove- 
nant by pltf, in the terms of the restrictive condi- 
tions, but there was no reference to those condi- 
tions, or to the previous abortive sale. There was 
no covenant by the corpn, binding them by the 
conditions as regarded the unsold lots. & the 
^easury were not, before they gave their approval, 
informed that the corpn. would be liable to any 
such restriction. The corpn. afterwards con- 
tracted with the trustees of a church to sell to 
them two others of the lots, & authorised them to 
build on those lots in a manner inconsistent with 
the conditions ; — Held : (1) if the corpn. had been 
ordinary individuals, they would have been bound 
by the original building scheme, & they, & the 
trustees, who had purchased with notice of the 
scheme, must have oeen restrained from building 
or permitting building on the lots purchased by 
the trustees, in a manner inconsistent with the 
conditions ; but (2) the Treasury ha»d only given 
their approval to what was to be found in the 
conveyance, & they had not sanctioned the dis- 
position by the corpn. in favour of pltf. of any 
right over other land than that which was con- 


PART VIL SECT. 1, SUB-SECrT. 8.— 
B. (b) Ii. 

^ commUtee of cotmeU — 
Ucnmeil s authority neeeseary.] — ^A com- 
nalttee of a municipal council cannot, 
luiieBa authorised by the council, self 
corporate property, & if they do so 


an action lies against them' by the 
corpn. for any loss incurred thereby. — 
OF New Glasoow v . Brown 
(1907), 89 S. O. R. 686.— CAN. 

i-Sale to other than highest bidder.] 
— Where the action of a municipal 
corpn. Id selling real estato of the 
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veyed to him. & consequently neither the corpn. 
nor the trustees could be restrained from violating 
the conditions. — D avtb v, Leicester Oorpn., 
[1894] 2 Ch. 208 ; 63 L. J. Ch. 440 ; 70 L. T. 
509 ; 42 W. B. 610 ; 10 T. L. B. 385 ; 38 Sol. 
Jo. 362 ; 7 B. 609, 0. A. 

Annotations : — As to (i) Refd. Holford v, Acton U. C., [1898] 

2 Ch. 240 ; Oanterbiuy Oorpn. v. Oooper (1908), 99 L. T. 

612. As to (2) Refd. Lambeth Oorpn. v. South London 

Electric Supply Oorpn. (1907), 96 L. T. 440. 

Application of proceeds of saie.] — See 1882 Act, 
ss. 114, 115. 

315. Discharge of debts accruing since 

1835 Act.] — Where money, the produce of the sale 
of corpn. lands, has been paid into ct. under an 
Act of Parliament authorising the ct. to make 
such order concerning it, for the benefit of the 
parties interested, as the ct. shall think fit, it is 
not competent for the ct., since above Act, to order 
the principal money to be paid in discharge of 
corpn. debts accruing since the passing of that 
Act. The dividends only can be applied for that 
purpose. The trusts of above Act are applicable 
to personal as well as real estate. — Ex p. Hythe 
Corpn. (1840), 4 Y. & C. Ex. 55 ; 160 E. B. 917. 

Annotation : — ^Refd. A.-G. v. Newoastle-upon-Tyno Corpn. 

& N. E. R7.(1889), 60 L. T. 791. 

316. Discharge of incumbrance — On other 

corporation lands.] — All the lands of a municipal 
corpn. are held “ upon , the same or the like uses, 
trusts or purposes ** within Lands Claiises Con- 
solidation Act, 1845 (c. 18), s. 69, so that money 
paid for the compulsory purchase of one part of 
the lands of a municipal corpn. may be applied 
in the redemption of an incumbrance upon another 
part of the lands of the same corpn. — Re Eastern 
Counties By. Co., Ex p. Cambridge Corpn. 
(1848), 6 Hare, 30 ; 6 By. & Can. Cas. 204 ; 12 
Jur. 460 ; 07 E. B. 1069. 

317 . Payable out of borough fund.]— 

Money paid into ct. under Lands Clauses Consoli- 
dation Act, 1845 (c. 18), 8, 69, by a railway co., 
for the purchase of lands belonging to the corpn. 
of D., was ordered to be applied in the payment 
off of mtges. of certain tolls & of bonds which had 
been given by the corpn. for moneys borrowed 
under the provisions of Baths & Washhouses Act, 
1846 (c. 74), s. 21, & were payable out of the 
borough fund, which ftmd was largely composed 
of the rents & profits of the real estates of the corpn. 
— Re Derby Municipal Estates (1876), 3 Ch. D. 
289 ; 24 W. B. 729. 

318. Discharge of sums borrowed — Under 

Baths & Washhouses Act, 1846 (c. 74) — Payable out 
of borough fund.] — Re Derby Municipal Estates, 
No. 317, ante, 

319. Land subject to right of pasturage for 

freeman — Right of freemen to be heard on ap- 
plication for scheme.] — A railway co. took posses- 
sion of lands belonging to the corpn. of L., & over 
which the freemen of L. had a right of pasturage. 
The CO. afterwards contracted with the corpn, 
to purchase the lands, & by an Act of Parliament 
it was provided, that such part of the purchase- 
money should be appropriated for the corpn., 
as the Ct. oPCh., upon an application by them in 
the matter of the Act, ex p. the corpn., should 
mrect, & that the residue should be appropriated 
for the permanent benefit of the freemen, as the 
ct. should direct ; that seven days* notice of 


such application should be given by fixing the 
same at the town hall of L. ; — Held : a sufficient 
number of the freemen to form a fair representa- 
tion of the whole should be served with a petition 
for appropriating this purchase-money. — Ex p* 
Lincoln Corpn. (1852), 6 By. & Can. Cas. 738 ; 
21 L. J. Ch. 621 ; 18 L. T. O. S. 298 ; 16 Jur. 
756. 

820. Not divisible among freemen.] — 

Every resident freeman of the borough of B. had 
the right of annually turning on to the freemen’s 
common, allotted under an Inclosure Act of 1796 
to the corpn., as trustees of the allotment, in lieu 
of certain rights of common of resident freemen, 
one head of stock, for a period fixed from time to 
time by the town council, subject to a payment 
annually fixed by the town council for every head 
of stock so turned on ; this right was trans- 
ferable. 

A portion of the freemen’s common having been 
taken by a railway co., on a bill to obtain the 
direction of the ct. as to the application of the 
purchase-money : — Held : the present resident 
freemen were not entitled to have the corpus of 
the purchase-money divided amongst them, but 
that the proper course would be to invest the 
money in land , to bo held in trust for the freemen 
from time to time resident within the borough, 
& in the meantime the money ought to be invested, 
& the dividends paid to such residents at the 
same time in each year as they had been accus- 
tomed to enter upon the enjoyment of their rights 
of common. — Nash v, Coombs (1868), L. B. 6 
Eq. 51 ; 37 L. J. Ch. 600 ; 32 J. P. 612 ; 16 
W. B. 663. 

Annotations: — ^Betd. Richards v. De Wlnton, Richards v. 

Evans. [1901] 2 Ch. 660. Monfcd. Austin t?. Amhurst 

(1878), 26 W. R. 312. 

iii. By Lease, 

Renewal of lease.] — See 1882 Act, s. 110. 

321. Construction of statutory power.] — 

(1) 1835 Act, s. 95, which enables municipal 
corpns, to renew leases on a fine, in cases where 
sanctioned “ by ancient usage or by custom or 
practice,” at “a fine certain,” or where they 
” have ordinarily made renewal ” upon “ an 
arbitrary fine,” is to be construed liberally. 

(2) The word ” renewal,” in 1835 Act, does not 
mean a mere custom to let on lease at different 
rents, & though the renewals need not be on pre- 
cisely the same terms, there must be such an uni- 
formity as to show that the same lease has been 
renewed. 

(3) Leases were granted by a municipal corpn. 
of the same property in 1778, 1798 & 1824, to the 
same lessee & his assigns, for twenty -one years, 
at a rent of 5s. In the two last instances alone a 
fine of 7s. 6d, had been taken. The covenants 
varied, & there was an interval of six years between 
the second & third, during which there was a 
yearly tenancy : — Held : the caSe did not come 
within s. 95 of Act, & a renewal could not be 
granted at an undervalue & on a fine. — ^A.-G. v. 
Great Yarmouth Corpn. (1865), 21 Beav. 625 ; 
25 L. T. O. S. 6 ; 3 W. B. 309 ; 62 B. B. 1001. 

322. Terms of renewal — Power to vary.] — 

A.-G. V, Great Yarmouth Corpn., No. 321, 
ante. 


other than 


if the ot. fine 
foifK "57 perfect goor 

f had reasons bofor( 

5.neni - reasonably 

considered good Sc sufficient t< 


justify their action. — P hillips v. 
Belleville Oity (1906), 11 O. L. R. 
266 : 7 O. W. R. 49.— CAN. 


PART VII. SECT. 1. SUB-SECT, 8.— 
B. (b) iii. 

a. Renewal of lease .] — To an action 


against a munlolpal corpn. on their 
covenant to renew a lease, defts. 
pleaded that they had no authority to 
make the lease, as pltf., who was an 
Inhabitant of the town, well knew 
when he took It ; & that before the 
term expired a deoree was obtained 
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Sect, 1. — The municipal corporation: Sub-^ct, 8, 

B. (5) in, tr., C, <fc JD . ; sub-sect 9. Sect 2 : 

Sub-seci, If A, iSs B. (a) (ft)«3 

328. What constitutes — Whether grant six 

years after expiry of lease.] — A.-G. v. Great Yar- 
mouth CoRPN., No. 321, ante, . 

824. Surrender of old lease In consideration of 
grant of new — New lease Invalid for want of 
statutory approval — Whether surrender operative.] 
— In 1892 deft, occupied certain premises under 
a lease granted in 1509 for the term of three hun- 
dred years, which would expire in ordinary course 
in 1899. The lease was granted at a rent of Sd, 
per annunif but for more than a hundred years 
the tenant had paid no rent. An action was 
brought against deft, for rent, but a compromise 
was arrived at by which deft, agreed to surrender 
the lease for three hundred years if she were ^ven 
a new lease for her life free of rent. Accordingly 
she handed the old lease to pltfs. & received from 
them in 1892 what purported to be a lease of the 
premises to her, free of rent, but containing a 
covenant to repair. The approval of the !^cal 
Gk)vt. Board to the lease of 1892 was not obtained, 
& that lease was, therefore, admittedly either void 
or voidable by reason of sect. 108 of 1882 Act, 
as amended by sect. 72 of 1888 Act. In an action 
to recover possession of the premises, deft con- 
tended that the lease of 1892 was invalid, that the 
old lease had been surrendered in 1892, that Stat. 
Limitations began to nm in 1892, & that, there- 
fore, she was entitled to the freehold i—Held : 

(1) as the lease granted in 1892 was invalid there 
was no surrender of the old lease, &, therefore, 
Stat. Limitations did not begin to run until the 
expiration of the old lease in 1899, & pltfs. were 
entitled to recover possession of the premises ; 

(2) pltfs. were not estopped from setting up the 
invalidity of the lease of 1892 or from denying 
that the old lease had been surrendered. — Canter- 
bury CoRPN. V, Cooper (1909), 100 L. T, 597 ; 
73 J. P. 225 ; 53 Sol. Jo. 301 ; 7 L. G. R. 908, 
C. A. 

iv. By Mortgage. 

325. Power to mortgage land — Whether surplus 
lands Included — Lands acquired compulsorily for 
special purpose — Construction of local Act.] — 

(1) Where an Act of Parliament authorises a 
corpn. to mortgage its tolls, etc., this ct. had juris- 
diction to appoint a receiver of them, though no 
such express power is given by the Act. But the 
receiver over such property ought not to have 
committed to him any powers of management 
which ought properly to be exercised by the 
corpn. itself. 


did not authorise a mtge. of surpliis 
the purposes of the Act, but it must be Bold as 
direeW by sect. 20 ; (4) a mtge. only of the lands 
of the corpn. required the assent of the Lords of 
the Treasury. 

(6) Debenture-holders under the Act were to 
be entitled pari passu. One debenture-holder 
attempted to obtain an advantage over the rest 
by means of an additional mtge. •.—Held : » was 
invalid. — De Winton v. Brecon Corpn. {1o6^, 
26 Beav. 633 ; 28 L. J. Ch. 698, 600 ; 33 L. T. 
O. 8. 296 ; 23 J. P. 627 j 6 Jur. N. S- 882 ; 6.3 
E. B. 1004 ; subsequent proceedings (looO), 

Beav. 200. ^ ^ 

Anruitaiiona : — As to (4) FoUd. Brecon Corpn. v. 

(1869), 26 Beav. 648. Generally, Mentd. (Gardner v. 

L. C. & D. Ry. (No. 1), Drawbrldgre v. Same, Gardner v. 

Same (No. 2). Imperial Mercantile Credit ABeocn. v. Same 

(1867), 2 Ch. App. 201 ; Date v. Goa Coal Collieries, 

fl915] 2 K. B. 454. 

326. Necessity for statutory assent — Statute 
requiring assent to sale.] — De Winton v, Brecon 
Corpn., No. 325, ante, 

327. Effect on judgment — Whether a 

charge on corporation lands.] — Qu. : whether a 
judgment against a municipal corpn. operates as 
an equitable mtge. on its lands, 1835 Act for- 
bidding a mtge., except with the assent of the 
Lords of the Treasury. — Brecon Corpn. r. Sey- 
mour (1859), 26 Beav. 648 ; 28 L. J. Ch. 606 ; 
5 Jut. N. 8. 1069 ; 7 W. R. 380 ; 53 E. R. 1010^ 

-.] — SeCf generally t Sect. 1, sub-sect. 8, 

(6) i., ante. 

328. Priority between mortgagees — Attempt to 
prefer one debenture-holder by mortgage — Whether 
valid.] — De Winton v, Brecon Corpn., No. 325, 
ante, 

329. Execution of judgment under mortgage — 
By appointment of receiver — Jurisdiction of court.] 

— De Winton v, Brecon Corpn.. No. 325, ante. 


C, Charity Property, 

See 1882 Act, ss. 133-135. 

What is charitable trust property.] — See^ 

generally f Charities, Vol. VIII., pp. 255 et seq. 

330. Property subject to payment for 

charitable purposes.] — Sernble : if property . be 

granted to a corpn., subject to a payment for 

charitable purposes imposed by the grantor, this 

falls under the provisions of s. 71 of 1835 Act ; & 

8. 68 applies, not to such property, but to cases 

where the payment has been made by the ^t 

of the corpn. itself. — R. v. Sankey (1836), 6 Ad. 

& El. 423 ; 6 Nev. & M. K. B. 839 ; 6 L. J. K. B. 

256 ; 111 E. R. 1226 ; std? nom, R. v, Williams, 

Sankey, etc., 2 Har. &> W. 276. 

Annotation: — ^Mentd. Newingrton L. B. v. Eldridgo (1879), 
12 Ch. D. 349. 


(2) Where one clause of an Act of Parliament 
directs specific acts to be done, but which acts 
would be included in the general terms of a sub- 
sequent prohibitory clause, the former clause is 
not controUed by the latter. 

An Act of Parliament gave a corpn. compulsory 
powers of purchasing land to make a market. 
Sect. 29 required it to sell the surplus not wanted, 
& to give certain parties a right of pre-emption, 
the produce to be applied “ to the purposes of the 
Act.^* Sect. 30 gave the corpn. power to borrow 
on debenture, sect. 32 power to mortgage or sell 
any of its land “ for the purposes of l3ie Act,** 
& sect. 83 provided that the Act should not em- 
poT^r the corpn. to sell without the approbation 
of the Lords of the Treasury : — Held : (3) sect. 82 


331. Borough lands let to burgesses at 

low rent,] — A.-G. v, Stafford Corpn., [18781 
W. N. 74. 

SeCf alsOf No. 802, ante ; Charities, Vol. 
VIII., p. 373, Nos. 1807-1819 ; Corporations, 
Vol. Xfll., p. 370, Nos. 1020, 1021. 

Evidence of charitable trust.] — See Charities, 
Vol. VIII., p. 336, Nos. 1227, 1228. 

832. Vesting of property— In trustees other than 
the corporation— Property vested In trustees with 
power to fill v^ancies — With consent of corpora- 
tion.] — ^A charity estate was vested in trustees, 
with the direction, that when the number was 
reduced to six, other trustees to the number of 
twelve or fotnteen should be appointed by the six 
survivors, with the advice & consent of the high 


aMlnBt them in chancery of which 
pltt, had noUce before this action, 
aeclarlng that the land in qneetion 


was dedicated for a market SQiiare 
only. Sc that this Immo had oeen 
granted without authority. Sc should 


not be renewed HeM ; no defenoe. 
— ^Wadb V. Bbantfobd Town Corpn. 
(1860), 19 U. 0. n. 207.— CAN. 
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bailiff & capital buTKCSses of tho borough, who 
should always be of the number so to be appointed. 
By a subsequent charter from the Ci^wn, the 
corpn. was converted into a high bailiff, aider- 
men, & assistants ; & afterwards by 1836 Act, 
into a mayor, aldermen, & burgesses : — Held : 
neither s. 71 nor s. 73 of the Act had any applica- 
tion to trustees of charity estates so chosen ; the 
municipal corpn. of the borough appointed under 
the subsequent charter of the Crown, &> also that 
appointed under the Act, stood in the place, & 
were entitled to the same right, power, authority, 
& discretion, with respect to the charity estate, 
as the body formerly composed of the high bailiff 
&> capital burgesses. — ^A.-O. v. Piiillimore (1840), 
9L.J. Oh. 338. 

333 , Members of corporation also 

trustees of charity.]— -D ob d. Bristol Hospital 
(Governors) v. Norton, No. 262, ante. 

' 334 . On failure to prove existence of 

separate trustees.]— A.-G. v. Chester Corpn. 
(1849), 1 H. & Tw. 40 ; 13 L. T. O. 8. 397 ; 47 
13. K. 1320, L. C. 

See, further, Charities, Vol. VIII., pp. 372, 
373. 

335. Control over appointment of trustees — 
Power of consent vested In former corporation — 
Whether divested by 1835 Act.] — A.-G. v. Philli- 
MORE, No. 332, ante. 

Liability for breach of trust — Committed by pre- 
decessors.] — See No. 247, ante. 

1 — See, generally, Charities, Vol. VIII., 

pp. 379, 380, Nos. 1928-1930. 

Sale of property.] — See Charities, Vol. VIII., 

p. 35(3, Nofl. 1528-1631. ^ xr 

By charity to corporation.] — See No. 

300, ante. 

D. Protection of Open Spaces. 

See Open Spaces. 


cipal council, but the Act does not give the right 
in terms to a burgess to inspect minutes of pro- 
ceedings of a committee ajmointed by the council. 

Burgesses of the city of M. being dissatisfied that 
on the minutes of the council no particulars 
appeared of the proceedings of committees ap- 
proved by the council, claimed the right to inspect 
all minutes of such committees : — Held : the 
burgesses had the right to inspect oidy such 
minutes of committees as were actually laid before 
the council for their approval. — ^Williams v. 
Manchester Corpn. (1897), 45 W. R. 412 ; 13 
T. Jj. R. 299 ; 41 Sol. Jo. 388, D. C. 

Enforcement.] — See. generally. Crown 

Practice, Vol. XVI., p. 31(3, Nos. 1283 et seq. 


Sect. 2.— GOVERNMENT OF THE MUNICIPAL 

BOROUGH. 

SuB‘SECT. 1. — The Council. 

A. In General. 

Constitution — Mayor, aldermen & councillors.] — 
See 1882 Act, s. 10 (2) ; Sub-sects. 2, 3, 4, post. 

Exercises powers of corporations.] — See 1882 
.A.ct, s. 1 0. 

Disqualification of members — For appointment to 
office under council.] — See 1882 Act, ss. 17 (1) 18 
(1), 25 (2). 

H. Powers. 

{a) In General. 

See, generally, 11. Act, 1875, ss. 10, 310 ; 
1882 Act, ss. 133-138. 

337. County borough — Power to transfer func- 
tions under adoptive Acts — As urban district council 
—Under 1894 Act, s. 62.]— A county borough is an 

urban district within above sect., & the borough 
council are accordingly entitled to exercise the 
powers conferred by that sect, upon the council 
of an urban district of transferring to themselves 
the functions of authorities under the adoptive 
Act. — Kibkdale Burial Board v. Liverpool 


Sub-sect. 9. — Corporation Books and 

Documents. 

Custody.]— 1882 Act, s. 17 (3) ; &, generally. 
Corporations, Vol. XIII., p. 348. 

Right of Inspection.]— iSce, generally. Corpora- 
tions, Vol. XIII., p. 349. 

By members.] — See, generally, Corpora- 
tions, Vol. XIII., pp. 302 et seq. 

In legal proceedings.] — See, generally. 

Corporations, Vol. XIII., pp. 422 et seq. 

Criminal proceedings.] — See Criminal 

Law, Vol. XIV., p. 440, Nos. 4657, 4658. 

336 . Of minutes of proceedings under 1882 

Act, s. 233 — Whether minutes of committees 
included.] — By above sect, a burgess has the right 
to inspect minutes of proceedings of the muni- 


CORPN., [1904] 1 Ch. 829 ; 73 L. J. Ch. 529 ; 91 
L. T. 28 ; 68 J. P. 289 ; 52 W. R. 427 ; 20 T. L. R. 
406 ; 48 Sol. Jo. 396 ; 2 L. G. R. 763. 

Powers In respect of particular matters.] — Sec 
the cross references at the head of this Title. 

{h) Limiiaiioyi of Powers. 

See, generally. Corporations, Vol. XIII., pp. 354 
et seq. 

338. General rule — Limited by constitution.] — 

A public body invested with statutory powei’s must 
take care not to exceed or abuse those powers, & 
must act in good faith within the limits of its 
authority. 

tMiere a corpn. under Public Health, Loudon, 
Act, 1891 (c. 76), constructs public conveniences, 


PART VII. SECT. 2. SUB-SECT. 1.— 
B. (»). 

b. Exerdst — Whed must be con- 
»u2crcd.}-— In exeroiHing it 8 lefpifilatiTe 
powers dealing with public utUltios, 
wherein consloerable money has been 
invested over a lonar period of years, 
a municipal council cannot ignore the 
equities which have thus arisen. — 
Cunningham v. City of New West- 
minster (1912), 18 B. O. R. 188.— CAN. 

0 . Obosvenor Bt. Pres- 

byterian Obuboh Trustees v. City 
OF Toronto (1919), 45 D. L. R. 327.— 
CAN. 

d. Remuneration to own membere 
— No power to praiU.}— Under 12 Vlot. 
* township oounoUs could not 
for the remuneration of their 


own members, they not being “ town- 
ship officers. — Rc Wright & Muni- 
cipal CoCnoil of Towtnship of 
Cornwall (1851), 9 U. C. 11. 442. — 

CAN. 

0 , .] — Municipal coun- 
cillors cannot vote salaries to them- 
selves, unless expressly authorised by 
statute. — T own op Amherst v. Read, 
Town of Amherst c. Fillmore (1897), 
40 N. S. R. 154.— CAN. 

f. Power to grant bonus to muni- 
cipai servant,} — ^Where a city's charter 
authorises the city counoll ** to make 
bye-laws & regulations for the peace 
order, good government & general 
welfare of the city,” the council may 
pay reasonable & bond fide bonuses to 
city employees upon their retirement 


from the city’s service. — B ellamy v* 
City of Edmonton, 119213 1 W. W. R. 
1132 ; 16 AlU. L. R. 213 ; 39 J>. L. R. 
Oil.— CAN. 

g. Coat of Utegal survey .] — The 


survey being illegal, 


municipal 


council had no power to pass a bye-law 
to levy the cost of It. — S utton 
Village op Port Carlino, (1902). 
22 C. L. T. 139 ; 3 O. L. R. 445 ; 
1 O. W. R. 67.— CAN. 

PART VII. SECT. 2, SUB-SECT. 1.— 

B. (b). 

338 i. Otnered rule — Limded by (in- 
stitution.} — ^A municipal oorpm h^ 
only suoli authority os is given b y the 
statute creating It. — C xty of Swift 
Current v. Leslie (Sask.), [1920] 1 

/ W / /3 i 
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Sect, 2. — Governineni of the municipal borough: 

Sub-sect, 1 , B, (h) (c) i>] 

the mere provision in connection with such a 
convenience of a subway capable of being used as 
a thoroughfare under a crowded street is not 
evidence of bad faith or excess of authority. To 
establish such a case it would have to be shown 
that the corpn. constructed the subway as a means 
of crossing the street imder colour of providing 
public conveniences. — Westminster Corpn. v, 
London &; North Western Ry. Co., [1905] 
A. C. 426 ; 74 L. J. Ch. 629 ; 93 L. T. 143 ; 69 
J. P. 425 ; 54 W. R. 129 ; 21 T. L. R. 686 ; 3 
L. C. R. 1120, H. L. ; rcvsg, S. C. sub nom, London 
& North Western Ry. Co. v, Westminster 
Corpn., [1904] 1 Ch. 759, C. A. 

jinnotatums : — Apld. R. v. Brighton Corpn., Exp. Shoosmith 

(1907), 96 L. T. 762. Reid. Conron v. L. C. C., [1922] 2 

Oh. 2S3. 

339. Powers conferred by statute — Use of land 
as recreation ground^ — Use for fair not included.] — 

Where, by an Act of Parliament, a corpn. were 
directed to cause a piece of land to be drained & 
levelled, & kept in a proper condition for purposes 
of public recreation, the ct. restrained the corpn. 
by injunction from permitting a cattle fair to be 
held on such piece of land. — ^A.-G. v. Southampton 
Corpn. (1859), 1 Giff. 363 ; 29 L. J. Ch. 282 ; 1 
L. T. 155 ; 24 J. P. 131 ; 6 Jur. N. S. 36 ; 65 E. R. 
957. 

AnnotatioTis : — ^Distd. A.-G. v. Teddingrton U. C., [1898] 

1 Ch. 66. Apld. A.-G. V. Hanwell U. C.. [1900] 2 Ch. 377. 

340. Provision of promenade & carriage 

drive — No power to use as motor race- track.] — 

By a local Act, passed in 1865, the corpn. of B. 
were authorised to make & maintain a carriage 
drive a promenade, called “the parade,” by the 
sea. It was provided by s. 13 of the Act that 
the carriage drive should be a public highway, 
by s. 17 that the parade should not be a public 
highway, & by s. 18 that the parade should be 
“ kept & used exclusively for the purposes of 
recreation by persons on foot, & with or without 
carriages, in respect of which toll is authorised to 
be taken.” Sect. 19 authorised a toll of twopence 
for every bath-chair, etc., or like carriage driven 
by himian power. By a later Act, passed in 1899, 
additional works were authorised, including a 
new carriage way, absorbing the original parade, 
a new^ road with a tramway thereon alongside 
the said carriage way, So a new parade alongside 
the tramroad. By s. 7 it was provided that the 
corpn. might appropriate the whole or such part 
of the new parade as they might think fit for the 
exclusive use of foot passengers, & by s. 8 it was 
provided that the new road should be for the 
exclusive purpose of the tramways laid thereon. 
The parade was, in fact, used exclusively for foot 
passengers So bathchairs, etc. The corpn., in 
1906, gave their approval to motor car races being 
parade. So gave permission for part 
of the tramway road to be used for the purpose 
of cars returning to the starting point. They 
also undertook to keep the portion of the parade 
over which the races were to be run clear of traflSc, 

So to erect a barrier & provide the necessarv police 
control. Ihis action was brought by the A.-G., 
at the relation of a ratepayer, for an injimction 
to restram the corpn. from organising or promoting 


W. W. R. 467 ; 62 D. L. R 532 • 
13 Sask. L. R. 176.— CAN. ' 

h. conferred by statute — 

— levy rates— WhOher power 

rerwrion inclvded.y- 
Frasbr & Bell v. Town op New 
g^OOW (1880). 1 R. ^ 1 


motor races on the sea front ; — Held : the corpn, 
were in the position of trustees of the parade for 
limited public purposes, namely, for the purpose 
of use by foot passengers, perambulators, invalid 
carriages. So similar vehicles, So it was an abuse 
of the parade to allow it to be used for either horses 
or motor cars, So a fortiori motor races. — A.-G. v, 
Blackpool Corpn. (1907), 71 J. P. 478. 

In connection with soil of highway.] — 

See Highways, Vol. XXVI., pp. 329 et aeq, 

On corporation as statutory undertakers — 

Electric lighting undertaking .] — See Electric 
Lighting, Vol. XX., pp. 198 et aeq. 

Tramway undertaking .] — See Tram- 
ways So Light Railways. 

Under Baths Sc Washhouses Acts .] — See 

Public Health. 

Power of Justices under local Act — Except 

business of court of civil Judicature.] — See 1882 
Act, s. 138. 

341. Fixing salary of clerk of 

the court excepted.] — By a local Act of Parlia- 
ment, a Ct. of Requests was created at B., So 
certain fees, according to a table therein contained, 
were fixed to be paid to the assessor So oflficei^ of 
the ct., with power for the justices of the peace 
for the said city, at any general quarter sessions 
of the peace, to lessen or reduce them. By 
0 So 7 Will. 4, c. 105, s. 8, it is enacted, “ that 
everything provided in any local Act of Parlia- 
ment, to be done by the justices, or by some 

E articular class or description of members of such 
ody corporate, being justices at some ct. of general 
or quarter sessions assembled, So which does not 
relate to the business of a ct. of criminal or civil 
judicature, shall &; may be done by the council 
at some quarterly meeting of the council.” The 
town council of B., acting under 1835 Act, s. 124, 
& 6 & 7 Will. 4, c. 105, s. 8, by an order of council, 
reduced the fees payable to the assessor So clerk 
of the ct. : — Held : the regulation of the fees of 
the Ct. of Requests was a matter relating to the 
business of a ct. of civil judicature. So the town 
council had no authority to interfere with it. — 
Palmer v. Powell (1840), 6 M. & W. 627 • 

9 L. J. Ex. 209 ; 4 Jur. 825 ; 151 E. R. 563. 

342. Power to levy rates — Whether price 

of land compulsorily acquired applicable to purposes 
of rates.] — The corpn. of L. were empowered by a 
local Act to erect ottices for the transaction of their 
public business, & to make rates for the i)urposes 
of the Act, So to borrow money on the security 
of the rates. A railway co. having taken other 
property of the corpn., not consisting of buildings, 
the^ corpn. petitioned that* the purchase-money 
which had been paid into ct., under Lands Clauses 
Consolidation Act, 1845 (c. 18), might be apS 
in part payment of the expenses of erecting the 
offices : — Held : such an application of the money 
ought not to be ordered, as it could only be 
duected where there were special circumstances 
shomng it to be beneficial to all parties interested 
—Ex p, Liverpool Corpn. (1866), l Ch. Add 

596 ; 35 L. J. Ch. 655 ; 14 L. T. 785 ; 12 Juk Wl 
720; 14 W. R. 906, L. JJ. Jur. jn.b. 

^ Bottlmtg. (1869), L. R. 

Compulsory Purchase of Land, 
Vol. XI., pp. 236 et aeq. 


k. Revenue arising from one part 
of township — No power to apply to 
another part .] — muniolpal council, 
under 12 Viet. c. 81, 8. 31. cannot 
appropriate the revenue arising from a 
tax imposed on the owners of dogs 
in only a part of the township to the 
improvements of the public streets, & 


to other purposes within the llmite 
of such part. — Re Hiobmond v. 
Township or Lmoa Sc L&nbdownx 
(1851), 8 U. C. R. 887.— CAN. 

*"<**e5< to exerciu of 
“onlolpallty 
statutory powers were 
given to carry on a hydm’eleotrio 
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343. Election to proceed under statute — Limited 
by statute.] — Where the members of a corpn. elect 
to proceed under their Local Govt. Act, instead 
of asserting their common law right as a corpn., 
they will be bound to proceed according to the 

P rovisions of such Act. Thus, although there may 
e a clear right at law to change the site of a market 
in the corpn. of a borough, if the corpn. proceeds 
under the Act to change such site, & transfer & 
regulate the market, they must not exceed the 
powers conferred upon them by such Act of Parlia- 
ment, although less extensive than their rights at 
common law. — Ellis i?. Bridgnorth Corpn. 
(1861), 2 John. & H. 67 ; 4 L. T. 112 ; 25 J. P. 
324 ; 9 W. B. 331 ; 70 E. R. 973. 

AnnotcdioiM Apld. Manchester Corpn. v. Peverley (1876), 
22 Ch. D. 29i, n, Betd. Morpeth Corpn. t). Northumber- 
land Farmers* .A notion Mart Co., [1921] 2 Ch. 154. 

344. Authority bound by acts of predecessors.] — 

r. had applied to the local board of E. to be 
registered as keeper of a common lodging-house, & 
the board resolved, on June 4, that P. be registered. 
The clerk did not make the entry in the register, 
as he found afterwards that no inspection had 
taken place, & the inspector, afterwards visiting, 
reported against the registration. Meanwhile E. 
became a borough, &; then the town council 
resolved that P. be not restored. P. was then 
summoned for keeping, without re^stration, a 
common lodgi^-house : — Held : the justices were 
right in dismissing the summons, for that the 
omission of the clerk, on June 4, was no jastifica- 
tion for prosecuting P. ; P. had been substantially 
registered, & the town council were concluded by 
the first resolution of the local board .— ^oles v, 
Fibbens (1884), 62 L. T. 358 ; 49 J. P. 308, D. C. 


(c) Exercise of Powers, 
i. In General, 


345. Discretionary powers — Must be according 
to law.] — Wheresoever a comr. or other person has 

E ower given to do a thing at his discretion it is to 

e understood of sound discretion & according to 

law, & the ct. has power to redress things otherwise 

done by them (Bacon, J.). — Estwick v, London 

(City) (1647). Sty. 42 ; 82 E. R. 515. 

Annotation : — Mentd. Sharp v, London Corpn. (1714), Glib. 
255, 276. 


348. Must be bon& fide.] — Westminster 

Corpn. v, London & North Western Ry. Co., 
No. 338, anie, 

347, Must be reasonable.] — Roberts v, 

nopwooD, No. 83, anie, 

348. Whether court will Interfere — Power 

exercised judicially.] — On an application by a co. 
to a town council for licences to run a service of 
omnibuses, for charabancs, the coimcil refused 
% . _ on the ground that they had already 

licen^d an existing co. Sc that, having taken the 
opinion of the chief constable, they were satisfied 
that on account of the narrowness of their streets 
there would be danger Sc inconvenience to the 


public if licences were granted to a competing co. 
fee watch committee of the council recommended 
that of ei^ht charabanc licences, which they 
thought desirable, four should be granted to appcts. 
The council, however, refused the application for 
the charabanc licences, & granted the eight licences 
to the existing co, A rule having been obtained 
for a mandamus^ directed to the council, requiring 
them to hear & determine the application according 
to law upon the ground that the council had not 
properly exercised its discretion under Town Police 
Clauses Act, 1847 (c. 89): — Held: as to the 
omnibus licences, there being nothing in the 
evidence to show that the council had not exercised 
a judicial discretion, the rule must be discharged ; 
but, as to the charabanc licences, the evidence 
showed that the council had been influenced by 
extra-judicial Sc extraneous considerations which 
had no bearing upon the application, or by reasons 
not appearing at all, & the rule must be made 
absolute. — R. v, Brighton Corpn., Ex p. Tilling 
(Thomas), Ltd. (1916), 85 L. J. K. B. 1.552 ; 114 
L. T. 800 ; 80 J. P. 219 ; 14 L. G. R. 776, D. C. 

Annotation : — ^Apld. R. «. Pamborough U. C., Exp. Aldershot 

District Traction Co., [1920] 1 K. B. 234. 

349. Decision influenced by ex- 

traneous matters.] — R. v. Brighton Corpn., Ex p. 
Tilling (Thomas), Ltd., No. 348, ante. 

350. .1 — The A. co. had for 

some years past run omniouses in various directions 
from their headquarters at A., & one of their routes 
ran through a district under the control of the F. 
urban district coimcil. The council had granted 
licences to run the omnibuses in previous years, 
as they were empowered to do under Town Police 
Clauses Act, 1847 (c. 89), & 52 & 53 Viet. c. 14, but 
in 1919 they refused to meet for the purpose of 
considering the grant of the renewal of the licences 
to the A. co. on various grounds, but more especially 
on the ground that the A. co. had raised their 
fares ; that they had refused to adopt Id, fares ; 
Sc that in this scale of fares the co. had made an 
unfair discrimination between the military popula- 
tion on the one hand Sc civilians on the other*. 
The A. co. thereupon applied for & were granted a 
rule nisi calling upon the F. urban district coimcil 
to show cause why a writ of mandamus should not 
issue against them to compel them to meet to 
consider the grant of a renewal of the licences : — 
Held : the nde nisi must be made absolute ; the 
council had no power to deal with the question of 
fares Sc charges. Sc in declining to grant a renewal of 
the licences to the A. co., they had failed to 
exercise a judicial discretion & had taken into con- 
sideration extraneous matters with which they 
had no concern. — R. v. Parnborough Urban 
Council, Ex p, Aldershot District Traction 
Co., [1920] 1 K. B. 234 ; 89 L. J. K. B. 284 ; 122 
L. T. 283 ; 83 J. P. 290 ; 36 T. L. R. 22 ; 17 
L. G. B. 728, D. C. 

351. Discretion exercised bonft flde.] — 

Hornsey v, Exeter Corpn. (1918), 82 J. P. Jo. 61. 


buslne^ was hold to have power to 
expend upon advertising out of the 
revenues derived from suoh business 

it deemed advisable & 
Tr powers, although not 
®L®btloned, being incident 
to the full Sc b^efloient exeroim of 

wLSSZ®™ given.— Oox r. 

WiNNiPBa Cnrr Odan.), (1922] 3 

W.^W. R. 376 ; 10 D, L U, 805.— 

PART VII. SECT. 8, 8UB-SBOT. 1, 

( 0 ) 1 . 


one-hali'^ th7ieid‘ent 


the 

not being 
landholders 


affected, & the resolution of the 
corpn. thereon not being suoh as the 
statute requires to authorise an 
application to the TOvt. for the survey, 
the survey made by the Instructions 
of the oomr. of Crown lands was 
unauthorised. — Coopbr v. Wellbanks 
(1864), 14 C. P. 364,— CAN. 

845 li. ,1— Re Arthur & 

City of Nelson Corpn. (1898), 6 
B. O. R. 323.— CAN. 

346 1. Must be bond /We.1— The 

ct. will only interfere with the discretion- 
ary power of a town oounoil to 
sanotfon building plans where It is 
shown that tho oounoil in refusing 
Its sanction Is aotoated by dishonest. 


fraudulent or otherwise wholly Im- 
proper motives. — Rbu) & Co. t>. City 
OP Cape Town Corpn. (1901), 18 
S. C. 373 ; 11 C. T. R. 617.— S. AF. 

34gii. .l^TUTTERHBIM 

Municipality e. Db beer (1901), 18 
S.C.285 ; liaT. R. 479 ; 15 E. I). C. 
68»— 8. AF. 

851 i. Whether court wiU inter- 

/fire — Discretion exercised bond fide .] — 
The ot. has not the power of restraining 
oounolUors of an Incorporated village, 
in the due exerolse of their oonstitu- 
tlonal power, from changing the site 
of a proposed town hall & market. — 
LnruB V. Wallaobbuboh (1876), 23 
dr. 540.— CAN. 




Local Government. 


Sect. 2 . — Oovemment of the municipal ’borough 
Suh-aed. 1, B. (c) i%. & Hi., ’ 

ii. Liability for Injury, 

See, generally. Negligence ; Nuisance. 
Liability as highway authority.] — See Highways, 
Vol. XXVI., pp. 398 et seq,, 413 et seq, 

Streets Insufficiently lit.] — See Highways, 

Vol. XXVI., p. 615, Nos. 2187-2190. 

Liability as sanitary authority.] — See Sewers & 
Drains. 

Liability in respect of statutory undertakings*] — 

See, generally. Electric Lighting, Vol. XX., pp. 
209 et seq. ; Gas, Vol. XXV., pp. 482 et aeq. ; 
Tramways & Light Railways ; Water Supply. 

Nuisance arising from hospital for infectious 
diseases.] — See Public Health. 

Interference with watercourses.] — See Waters 
& Watercourses. 

Removal of telejffione wires crossing street.] — 

See Telegraphs &; Teijbphones. 


iii. Remedies of Persons Aggrieved, 

See, generally. Negligence ; Nuisance. 

Compensation— Under P. H. Act, 1876— Food 
wrongly condemned.] — See Food & Drugs, Vol. 
XXV., p. 113. 

Corporation acting as statutory undertakers — 
Powers exercised beyond area.]— Gas, Vol. 
XXV., p. 474, No. 29 ; compare Electric Light- 
ing, Vol. XX., pp. 205, 206. 

Limitation of action — Under Public Authorities 
Protectton Act, 1893 (c. 61).]— Public 

Authorities. 


C. LiaMliiies, 

352. Transfer of liabilities — Costs of pending 
action for nuisance included.! — Where a pro- 
visional order had transferred a portion of land 
within the juris^ction of a rural district council 
to the jurisdiction of the corpn. of a borough, 
& the same order had provided that any action 
then pending ^ against the rural district council 
^ght be continued against the corpn., & that all 
liabilities attaching exclusively to the added area 


should be transferred to the corpn. as urban 
sanitary authority : — Held : in regard to an action 
brought against the rural district council prior to 
the provisional order & pending at the ttoe, 
for a nusiance caused by sewage, all liability 
attached to the corpn., Sr> the corpn. must pay the 
costs of pltfs. & the rural district council. — 
Jackson v, Plympton St. Mary Rural District 
Council (1900), 64 J. P. 168. 

Transfer of powers under Public Health Acts — 
Liabilities of former authorities.] — See Public 
Health. 

353. In respect of criminal proceedings ordered 
— Irregular proceedings — Effect of interference.]— 

(1) A municipal corpn. by an order imder their 
common seal, directed proceedings to be taken 
against a former town clerk, for neglect of his duty 
to deliver up books, etc., of the corpn., pursuant 
to 1835 Act, s. 60 : — Held : the order must be 
confined to lawful proceedings, & if the corpn. 
never interfered with the execution of warrants 
badly executed, or bad in themselves, issued & 
executed in the course of these proceedings, they 
were not liable as trespassers for such execu- 
tion. 

(2) A good warrant of commitment under 1835 
Act, s. 60, issued against A., formerly town clerk 
of L., at the instance of the corpn. of L. by their 
town clerk, S., for non-compliance with an order 
^ deliver up books, etc., the property of the conp^n. 
in his possession as such former town clerk. The 
warrant was executed on a Sunday, Oct. 16, 1863, 
by P., one of the constables of L., 8. having delivered 
the warrant to, & having in^ructed the super- 
intendent of police of L. that it might legally be 
executed on that day, & A. was taken to gaol. 
The arrest was communicated to S., who expressed 
his approval of it. On Oct. 24, a second warrant, 
which omitted to state a complaint to, a justice 
on a summons, was lodged by P. with the gaoler. 
On Nov. a third warrant, sircar to the first, but 
founded on a neglect of A. as clerk to the council, 
in their capacity of paving comrs. under a local 
Act, which contains a clause limiting to three 
months the time for bringing actions for anything 
done under it, was lodged with the gaoler. This 
warrant was obtained at the instance of S., who 


351 ii. 


'.] — ^Acte withj 


,, .j 

tue aiscretionary powers of a municipi 
council arc not subject to Judioli 
<^ntrol, except where fraud Is impute 
& shown, or there Is a manifest ii 
va«on of private rights. — H aqqert 

(1895), 4 B. C. I 

loJ. — CAN. 


351 iii. 


-.] — Parsons 


CITS' OF London (1912), 21 O. W. I 
205 ; affg., 20 O. W. R. 534 ; 3 O. W. h 
604 ; 25 O. L. R. 172, 442.— CAN. 

361 iv. .] — A municipi 

corpn. or Its council, within the limit 
of the powers committed to them b 
the legislature, at all events. In th 
abs^ce of fraud, should be free fror 
mterference by the cts. — Norfolk t 

L. R. 593 

33 O. L. R. 89.— CAN. 


361 vl. 


~ t' j . ~ — 1 — ’The ct . ha 

no Jurlsdiotion to review the action of 
nmnldp^ corpn. acting within it 
VoweTB 8c In good faith. — L eitoh i 
fe^AN^ Town (1923), 53 O. L. P 

, .p^MONTAOl 

861 VUi. A .Q 

WrmNOTON, 11924] N. Z. L. R. 818.- 


Delegation.] — A municipal 
corpn. cannot delegate to a board of 
health any power to cancel a license 
which it may have under 62 Viet, c. 26, 
8. 37 (2). — Re Foster & Hamilton 
aTY Corpn. (1899). 20 C. L. T. 40 ; 
31 O. R. 292.— CAN. 

.] — A corpn. cannot 

submit to arbn. the price to bo paid 
for a leasehold estate, because the 
element of price In a bargain involves 
the exercise of discretion. — Solicitor 
General v. Dunedin Corpn. (1876), 
1 N. Z. Jur. N. S. 1.— N.Z. 


o. .] — The corpn. could 

not, even tmder ite seal, delegate powei 
to make a contract except to two 
members of the council, as provided 
by Municipal Corporations Act, 1886, 
s. 221. — Slowey V, Lodder (1901), 20 
N. Z. L. R. 321.— N.Z. 

p. -.] — A municipality 

has no right to delegate to the mayor 
a duty Imposed upon it as a whole. — 
Hoisain V. Wynbero Town Clerk. 
(19161 App. D. 236.— S. AF. 

q. — Wilson v. Dur- 

ban Corpn. (1020), 41 N. L. R. 5.— 

S. AF. 


PART VIL SECT. 2, SUB-SECT. 1.— 
B. (0) iii. 

r. Compensation — Powers properly 
^cercised .] — Owners of land upon a 
highway have no claim to compensation 


for anything done by municipal corpus, 
in the proper exercise of their powers, 
within the line of the road os orginally 
laid out. — R. v. Municipal Council 
op Perth (1856), 14 U. C. R. 156.— 
CAN. 


t, . ] — Adams v. Cmr op Toronto 

(1886), 12 O. R. 243.— CAN. 

a. Construdirm < 


borough council makes an 

in the hlghwasHB of the borough the 
work is the construction of a public 
work within Municipal Corporations 
Act, 1900, & persons whose land Is 
injuriously afFected by the alteration 
are entitle to oompenBatlon.*-^YiiON8 
V. Foxton Borouqu Council (1906), 
26 N. Z. L. R. 698.— N.Z. 


Vll. Z, SUB-SECT. 1. — 0. 

^ LiabilUy of individual members 
For cofporate acts — Injunction,, 
(1888), 0 N. 8. W. 6a. 

64. — ^AUS. 

— Kino v, Matthews 
(1903), 23 C. L. T. 100! 6 O. L. R. 
228 ; 2 O. W. R. 18.— cAn. 

cl. .1 — Patohell V, 

^IKBS (1004), 24 0. L. T. 212; 7 
0. L, R. 470 ; 3 O. W. R. 457.— CAN. 


. Wrongful dismissal 

of CMrk ,\ — ^An action cannot be main- 
tained against the town comrs. of a 
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Opposed an application for a postponement of the 
hearing on the summons until a motion in this 
ct. for pltf.’s discharge should have been disposed 
of. On Nov. 2, the ct. discharged A. on habeas 
corpus, on the ground that the arrest on the Sunday 
had been illegal, & that the two warrants were one 
proceeding of the same party. The order for dis- 
charge was received on Nov. 3, but the gaoler 
stiU detained A. under the third warrant ; & on 
Nov. 4, a ca, sa, was bond fide lodged by a creditor, 
not colluding with the corpn., against him. On 
Nov. 24, the ct. refused another application on 
habeas corpus to discharge A., on the groimd that, 
notwithstanding the third warrant was bad, the 
ca. sa. was a lawful groimd of detention. On 
Mar. 2, 1864, A. settled with his detaining creditor, 
& was set at liberty, but he was again arrested 
when he had got but a few yards from the gaol, 
under a fourth warrant, similar to the second, & 
executed at the express instance of S. A. was 
shortly afterwards discharged by a judge, on the 
ground that the recapture was illegal, as A. had 
not been completely at liberty, & brought actions 
against all parties. The writs were issued on 
Sept. 1, 1854; — Held: there were three distinct 
imprisonments, the first from Oct. 16 to Nov. 2 ; 
the second from Nov. 2 to Mar. 2 ; & the third from 
Mar. 2 till the final discharge ; the action for the 
first imprisonment was barred by lapse of time, 
as it ha^ been commenced contrary to 1835 Act, 
s. 133, which was the limitation clause applicable 
after the expiration of six months from the fact 
committed ; the second action was in like manner 
barred, as the inference from the facts was, that 
the third warrant was abandoned when the ca. sa. 
was put in ; &, for the third imprisonment, an 
action might be maintained, as the fourth warrant 
was bad, against S. who had instigated the pro- 
ceedings & taken a personal part in the execution 
of that warrant, but not gainst the constables, 
nor against the corpn. which had not interfered, 
& had only authorised A. to do lawful acts. — 
Eggington V. Lichfield Cobpn. (1855), 5 E. & B. 
100 ; 24 L. J. Q. B. 360 ; 26 L. T. O. S. 27 ; 19 
J. P.819; 1 Jur. N. S. 908 ; 119 E. R. 418, 

Annotation: — Generally, Hentd. Flood v. Jackson, [1895] 

2 Q. B. 21. 

Limitation of actions — Under Public Authorities 
Protection Act, 1893 (c. 61),] — See Public 
Authorities. 

354, Liability of individual members — For cor- 
porate acts — Acts injurious to corporation.] — A.-G. 
V. Wilson, No. 244, ante. 

Compare No. 86, ante, & see, 
generally. Corporations, Vol. XIII., pp. 418, 419. 

856. For costs of certiorari — Order for 

payment out of borough funds quashed — Costs to be 
paid by “ prosecutors.”] — ^When the order of a 
town council, being brought up by certiorari, is 
quashed, on motion, with costs, the ct, should 
decide who is to be charged with costs as prosecutor 
of the order, & the party should be named in the 
rule. Therefore, where orders for payment of 
money out of borough funds were so brought up 
& quashed with costs to be paid by prosecutors. 


the rule not further stating by whom the costs 
wore to be paid, & no cause having been shown, the 
ct. refused to grant an att^hment against 
individuals. A., B. & C., for non-payment, though 
the rule for an attachment was drawn up on reading 
affidavits of A., B. & 0., used in opposing the 
motion for a c^iorari, do which showed, as the 
parties applying for an attachment contended, that 
A., B. & C. were the persons who prosecuted the 
orders since quashed, by supporting them in this 
ct. — R. V. Dunn (1844), 6 Q. B. 959 ; 1 Dav. & Mer. 
737 ; 13 L. J. Q. B. 237 ; 3 L. T. O. S. 102 ; 9 
J. P. 7 ; 8 Jut. 773 ; 114 E. R. 1610. 

856. .] — A municipal 

corpn. having adopted a drainage scheme which 
had been drawn up by their surveyor, resolved 
that he should superintend the worli, & that he 
should be paid at a certain rate on the cost of the 
work, the whole remuneration not to exceed a 
fixed sum. Proceedings having been instituted 
against the surveyor recover penalties imdcr 
P. H. Act, 1875, s. 193, on the ground that he was 
interested in the contracts within the meaning 
of that sect., the corpn. resolved to contribute the 
sum of £300 towards his legal expenses. Certain 
penalties having been recovered against the sur- 
veyor, a rule was obtained for a writ of certiorari 
to bring up the order of the corpn. settling the 
remuneration of the surveyor & the order for the 
payment of the sum of £300 in order that they 
might be quashed, on the ground that they were 
illegal & ultra vires, & that the corpn. had no 
power to make them. Tliis rule was made 
absolute, & the ct. further ordered that “ prose- 
cutors (the mayor, aldermen, & burgesses) do pay 
the costs of & occasioned by the application.** 
The ct. was now asked to make an order that 
certain members of the corpn. should personally 
pay the costs of & occasioned by the application 
for the writ of certiorari, the issuing thereof & 
consequent thereon ; — Held : the members of the 
corpn. who voted in favour of the resolutions for 
carrying on the legal proceedings were personally 
liable for the costs occasioned thereby. — ^R. v. 
Vaile (1889), 23 Q. B. D. 483; 64 J. P. 134; 
sub nom. R. v. Whiteley, 68 L. J. M. C. 164 ; 61 
L. T. 253, D. C. 

357. As trustee — ^Profits on transactions in 

debentures of corporation.] — The mayor A; co^n. 
of the City of Toronto, in Canada, were authorised 
by a Canaffian Act, to issue debentures to a certain 
amount, to assist in the construction of The 
Toronto, Simcoe, & Lake Huron Union Ry. 
At that period B. was the mayor & a member of 
the finance committee, & took an active part in 
passing a bye-law which authorised the issue by 
the corpn. of debentures for the completion of the 
railway. B. at that time was engaged in co- 
partnership with H., & B. A; H.’s finn purchased 
of S. A; Co., contractors for the railway co., some of 
the debentures so issued, which had been assigned 
to S. & co. by the corpn. B. & his partner fldter- 
wards sold the debentures. A; thereby realised a 
large profit. This transaction was without the 
knowledge of the corpn. : — Held : B. must, in the 


town in Ireland, sued in their oflaoial 
capacity by their clerk, tinder Towns 
Improvement Ireland) Act, 1854, 
8. 94, at the suit of a party complain- 
of a wrongful dismissal from the 
office of clerk. Semble : such an action 
is maintainable against the Individuals 
of the body concerned in the comnodsaion 
act.— l^OHABDSON V. COROOBAN 
(1855), 8 Ir. Jur. 305.— IR. 

f For costa of legcH pro- 

oe^%nos—-Bftaeh of duty oy members. ] — 
Members of a municipal council were 


held liable to indemnify the municipality 
against all costs of legal prooeedinge 
oc^ioned by their refiw€d to discharge 
duties cast upon them by statute, & 
« ftll costs as between solr. & 
West Nissouri (1917), 

CAN* 

As frusfcM.] — The law 


attaches the liability of trustees tc 
municipal oounoillors, & it is sufficient 
to charge them as such without usini 
the word trustees.”— Morrow v 


Connor (1886). 11 P. R. 423.— CAN. 

h. LiabUUy of committee — For im- 
proper expenditure at ceremony.] — 
"Thomas v. Whson (1861), 30 U. C. R. 
831,— CAN, 

k. Mailieious resolution of ooun- 
eiUors.] — ^A munlolpalltv is liable for 
the aot of the councillors in passing 
a void resolution purporting to dis- 
miss a valuator from his office, if the 
oounoillors in voting for such resolu- 
tion acted maliciously. — Q allaghrr 




Local Government. 


iSeoi. 2. —Government of the municipal borough: 

Sub-aed, 1, C., D, & E,] 

circumstances of his being a member of the corpn., 
& the manner in which he acted throughout the 
transaction, be treated as the trustee of the corpn., 
& was not entitled to any benefit received from the 
sale of the debentures, & was liable to accoimt to 
the corpn. for the ascertained So unquestioned 
amount of profit made So received by him in the 
transaction in which he had engaged in respect 
of the sale of the corpn. debentures. — Bowes v, 
Toronto (City) (1858), 11 Moo. P. C. 0. 463 ; 14 
E. B. 770. 

Annotation ; — ^Blentd. Vyee v. Foster (1872), 8 Ch. App. 309. 

D, Proceedings, 

See 1882 Act, ss. 22, 230, sched. II., &, generally^ 
Corporations, Vol. XIII., pp. 339 et aeg. 

Quarterly meetings — Business at.] — See 1882 
Act, ss. 60 (1), 61 (1). 

358. Notice of meeting — Corporation exercising 
transferred powers under local Act — Provisions of 
1882 Act apply.] — A local Act, for paving the 
borough of K., provided that all orders & pro- 
ceedings of the comrs. for executing the Act should 
be at a public meeting, of which notice in writing 
should be given “ by affixing the same upon the 
door of the parish church of K., on the Sunday, 
& upon the town hah two days, preceding such 
intended meeting.” Under 1835 Act, s. 75, the 
powers of the comrs. were duly transferred to, & 
were thenceforward exercised by, the town council 
of the borough : — Held : notice of a meeting of the 
town council for the purpose of appointing over- 
seers to make a rate for the purposes of the local 
Act was properly given by affixing the same on or 
near the door of the town hall, in accordance with 
1835 Act, 8. 69. — Kidderminster Town Council 
V. Court (1859), 1 E. & E. 770 ; 33 L. T. O. S. 104 ; 
23 J. P. 629 ; 7 W. B. 412 ; 120 E. B. 1098 ; sub 
nom, Kidderminster Town Council v. Croft, 
28 L. J. M. C. 148 ; 6 Jur. N. S. 1055. 

359. Necessity for — Adjourned quarterly 

meeting.]— B. v. Thomas, No. 470, post, 

360. Contents of notice — Quarterly meet- 

ing.] — The borough of W. having petitioned for a 
l^ant of a separate ct. of quarter sessions, under 
1835 Act, s. 103, received a letter from the Secretary 
of State, informing them that the Crown had made 
the grant, & within ten days from the receipt of 
this letter, but before the actual grant has passed 
the Great Seal, the town council appointed B. 
coroner of the borough, not under seal, who 
exercised the office. So was recognised as coroner by 
the town council repeatedly, & within ten days after 
the ^tual grant of the quarter sessions had been 
received by the council. A general quarterly 
meetmg was held on Nov. 9, when a mayor was 
elected, & other general business transacted, & the 
meetmg was, by a resolution then passed, adjourned 


to Nov. 16, on which day a resolution was passed 
by the council, removing B. from the office of 
coroner So appointing G. in his stead. No notice 
was given of this meeting, except the ordinary 
three days* notice required by sect. 69, which 
did not specify the business to be transacted at the 
meeting : — Held : (1) tho office was full, as, even 
if the council had no right to appoint until after 
the actual grant of the ct. of quarter sessioi^, the 
recognition of B. as coroner by them, within ten 
days after the actual grant, was a good ratification 
of the prior appointment ; (2) the election of G. 
was invalid ; (3) imder 1836 Act, s. 69, no notice 
need be given of such business transacted at the 
adjourned meeting of Nov. 16, as had been entered 
upon on Nov. 9, but notice ought to be given of 
any other business transacted at the adjourned 
meeting. — B. v. Grimshaw (1847), 10 Q. B. 747 ; 
2 Saund. So C. 146 ; 16 L. J. Q. B. 385 ; 9 L. T. 
O. S. 221 ; 11 J. P. 710 ; 11 Jur. 965 ; 116 E. B. 
284. 

Annotation : — Aa to (1) Reid. Addison v, Proston Corpn. 

(1852), 21 L. J. C. P. 146. 

361. Adjourned quarterly meeting.] — 

B. V. Grimshaw, No. 360, ante, 

.] — See, also, Corporations, 

Vol. XIII., p. 341, Nos. 793, 794. 

The chairman.] — See 1882 Act, s. 16 (3). 

Quorum.] — See 1882 Act, sched. II. (10). 

For passing bye-law.] — See 1882 Act, 

8. 23 (2). 

362. Voting — Who may vote — Councillors de 
facto — Though election disputed.] — Holden v, 
Southwark Corpn., No. 381, post. 

363. Restrictions on — “Any pecuniary 

interest “ — Election to salaried office.] — Nell v. 
Longbottom, No. 402, post, 

364. CasUng vote of chairman at election 

of mayor — Right to vote in first instance.] — Nell 
V. Longbottom, No. 402, post, 

365. On equality of votes — Equality 

of valid votes.] — The expression ” equahty of 
votes *’ in 1882 Act, s. 61 (4), means ” equahty 
of valid votes.” Therefore, at a municipal 
election the chairman may give a contingent 
casting vote which is to operate only in the event 
of there being an equality of valid votes. — Bland 
V. Buchanan, [1901] 2 K. B. 75 ; 70 L. J. K. B. 
466 ; 84 L. T. 390 ; 65 J. P. 404 ; 49 W. R. 601 ; 
17 T. L. B. 348 ; sub nom. Re Gloucester 
Borough Election Petition, Bland v. 
Buchanan, 45 Sol. Jo. 345, D. C. 

.] — See, generally, Elections, Vol. 

XX., pp. 135, 136. 

366. Minutes of meeting — Time for entry 
signature.] — Under 1835 Act, s. 19, the minutes 
of proceedings in town council should be entered 
So signed by the chairman at the meeting So not 
afterwards. 

A mayor having refused to call a meeting of a 
borough council, one was called by some of the 


W^tmorland Corpn. (1892), 
N. B. R. 194. — CAN. 

}• Liability hy resolution — Effect 
rnisMke as to immaterial matter, 

m. lAabilUy of municipality — 
individual meinber.] — ^Mahoney v. Ci 
OF auELPH (1918). 14 O. W. N. 31 
43 D. L. R. 490 ; revsg., 13 O W 
279 ; 41 0. L. R. 308. — OAN. ’ 

PART VII. SECT. 2, SUB-SECT. 1.— 

n. Notice of meeting — Objection 
^fnciency,] — Re MacDonald Rub 

(1895), 10 Man. L. 


o. .1 — ^If tho sufflcienc] 

or tho notice calling: a epoclal moetlni 
of a borough council for a 8];>eclfl( 
purpose is questioned, the grounds oi 
which It is oolected to should bo brough 
before the ct., & it ought to be showi 
that tho resolutions carried are no 
the legitimate outcome of such notice 
—Newton v. McNeil (1883), 2 N. Z 
L, R. 194 (S. C.).— N.Z. 


p. The chairman — Powers,] — Smit 
V. WOODSTOCK (Mayor), u m J 0. P. D. 
154.— S. AF. 

q. Voting — Whether compulsory ,] — 
iKwal Government Act, 1903, pro- 
vides that the council shall vote by 
a show of hands Sc any council .r, v present 


but not voting shall be guilty of an 
oilenoe : — Held: the words “ Shall 
vote by a show of hands *’ are directory 
& not mandatory. — Honeybonb v. 
Glass, [19081 V. L. R. 466.— AUS. 

r, Who may vote — Share- 

holder of conwany—On matter affecting 
company,}-— Held : a oounolllor can- 
not vote on any question affecting a 
00 . of which he is a shareholder. — Re 
Baird Sc Villaob of Aimontb (1877), 
41 U. 0. R. 416.— OAN. 

i, Councillor honing 

interest in aubjeci.h—A member of a 
municipal council is disqualified from 
voting in the council upon any subject 
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councillors, & a councillor was in the chair. The 
town clerk did not attend, on account of a notice 
issued by the mayor. Several resolutions were 
passed at the meeting, Sa minutes of them were 
left by the chairman with the town clerk, who 
made a copy, & sent it to the chairman to be signed 
the day after the meeting. The minutes were 
never entered by the town clerk, & a resolution 
passed in the council, that the meeting was illegal. 
A mandamus moved for, to enter the resolutions 
passed at the meeting in the corpn, books, was 
refused, as no correct minute was made of them 
at the time. — R. r. Evesham Corpn. (1838), 8 
Ad. & El. 266 ; 3 Nev. & P. K. B. 351 ; 1 Will. 
Woll. & H. 428 ; 2 J. P. 358 ; 2 Jur. 819 ; 112 
E. B. 839. 

Annoiationa : — Expld. Milos V. Bou^b (1842), 3 Q. B. 845 ; 
West London Ky. Ck). v. Bernard (1843), 3 Q. B. 873. 

367. Meeting called by councillors.] — 

B. V. Evesham Corpn., No. 366, ante, 

Right of inspection.] — See Corporations, 

Vol. XIII., p. 423, No. 1436. 

30 g. Under 1882 Act, s. 233 — 

Whether minutes of committees included.] — 
Williams v. Manchester Corpn., No. 336, ante. 

369. Restraint of publication — On ground 

of alleged libel.]— Plant v. East Ham Corpn. 
(1906), 70 J. P. Jo. 244. 

370. Admission to meetings — The public.] — 

In a municipal borough neither the public, nor the 
burgesses, nor reporters for newspapers, have the 
right to attend the meetings of the borough council 
without the consent of the council expressed or 
implied. 

Semble : the same principle applies to the 
meetings of a district council or of a county 
council. 

By r. 13 of the second part of the First Schedule 
to that Act [1894 Act] it is expressly provided that 
a parish council shall be open to the public unless 
the council shall otherwise direct. This same Act 
of Parliament constituted district councils but 
there is no similar provision as to district councils 
(Cozens Hardy, M.R,). — Tenby Corpn. v. 
Mason, [1908] 1 Ch. 457 ; 77 L. J. Ch. 230 ; 98 
L. T. 349 ; 72 J. P. 89 ; 24 T. L. B. 254 ; 6 L. G. B. 
233, C. A. 

371. Burgesses.] — Tenby Corpn, v. Mason, 

No. 370, ante, 

372. Newspaper reporters.] — Tenby 

Corpn. v. Mason, No. 370, ante, 

.] — See, now. Local Authorities 
(Admission of the Press to Meetings) Act, 1908 
(c. 43). 

E, Committees, 

See 1882 Act, s. 22 (2)-(6). 

373. Membership — Whether compulsory O-By 
1882 Act, s. 22, ** The council may from time to 
time appoint out of their own body such & so 
many committees, either of a general or special 


nature & consisting of such number of persons as 
they think fit, for any purposes which in the 
opinion of the council would be better regulated 

managed by means of such committees, but the 
acts of every such committee shall be submitted 
to the council for their approval ; — Held : the 
rule of the common law, that a person who is 
qualified cannot refuse to serve a public office to 
which he is appointed, does not apply to the 
appointment of a member of a borough council 
to serve on a particular committee of the council. 
Membership of such a committee is not an inde- 
pendent public office, & a person who is appointed 
to serve on it may lawfully resign it against the will 
of the council who appointed him. Qu, : whether 
the common law rule applies to statutory offices 
at all, — R. V, Sunderland Corpn., [1911] 2 K. B. 
458 ; 80 L. J. K. B. 1337 ; 105 L. T. 27 ; sub nom, 
R. V, Sunderland Corpn., Ex p, Crawford & 
Lawson, 75 J. P. 365 ; 27 T. L. R. 385 ; 9 L. G. R. 
928, D. C. 

Annotation : — ^Mentd. Niohol v, Fearby, Nlchol v, Robinson, 

[1923]! K. B. 480. 

374. Proceedings — Right of inspection.] — 

Williams v, Manchester Corpn., No. 336, ante, 

Approval by council.] — See 1882 Act, s. 

22 (2) ; & compare Metropolis. 

375. Delegation of powers to sub-committee — 
What amounts to — Whether appointment of sub- 
committee to make recommendations.] — An order 
of the corpn. of M., was made under the following 
circumstances : the making of the order was 
recommended by a sub-committee of the sanitary 
committee of the city council by a resolution passed 
at a meeting of the sub-committee at which applt. 
was informed that the matter would be considered, 
& at which he had an opportunity of which he had 
not availed himself of being heard on the question, 
& after the sub-committee had considered plans 
prepared with reference to applt.’s property by 
the city surveyor. The sanitfury committee 
afterwards passed, without discussion, a resolution 
in accordance with the recommendation of the 
sub-committee ; & the minutes of the sanitary 
committee embodying this resolution were, without 
discussion, approved at a meeting of the city 
council, whereupon the order issued : — Held : 
there had been no infringement of the principle 
that a committee to which powers are delegated 
cannot, in turn, delegate those powers to a sub- 
committee. — Agnew V, Manchester Corpn. 
(1902), 67 J. P. 174 ; 1 L. G. B. 9, D. C. 

Annotation: — Mentd. Smith v. Greenwood, [1907] 2 K, B. 

385. 

376. In respect of offences against bye-laws — 
No power to try.] — A committee of a town council 
held to have no jurisdiction to cause summonses to 
be issued to cabdrivers to appear before them & 
answer complaints of offences against bye-laws. — 
Be Wiseman, Re Manchester Corpn. Cab 
Committee (1886), 3 T. L. R. 12, 0. A. 


Iq which he has a personal or peonnlary 
Interest, distinct from that which ho 
has as a ratepayer in common with 
other ratepayers. — Re LAbbb & 
jOWN. or^BLlOT)_IU^_<10O4). 24 

Kj. JLi. Qon . 


a. 


.J — BOYD V . 


i^OLBY, [1918] N. Z. L. R. 487.— N.Z. 

Admission to meetinos — ! 
— Under Act 45 of 1 
fl of municipal councils must 
public, Sc the ooui 
mot, by resolving itself into c< 
exclude ratepayers. — ^M 4 jisR] 
Woodstock Munioipautt (19( 


18 S. C. 257.-6. AF. 

b, WJiether reeve must he present.] 
— A bye-law reauiring the presonoe of 
the reeve, as a oondition of the trans- 
action of business at a meeting is 
Invalid. — R. (Pacaud) v. Dubord 
(1885), 3 Man, L. K. 15.— CAN. 

0 . Majority — Meaning of.] — Under 
Municipal Corporation Aot, 1840. the 
majority must be a majority or the 
total members pro8ent,nvhether voting 
or not. — R. (Sisk) r. Donovan (1911), 
45 I. L. T. 24.— 1R. 

d. Motions — Where signature re- 
guisUe — fFaieer.}— W ighura v. Powriib 
(1888), 6 S. C. 132.— S. AF. 


PART VII. SECT. 2, SUB-SECT. 1.— -E. 

e. Powers — Sale of corporate pro* 
periy.] — ^A oommittee of a munioipcU 
counoll oemnot, unless authorised by 
the oounoil, sell corporate property. Sc 
if they do so an action lies against them 
by the oorpn. for any loss incurred 
thereby. Suoh illeG^ sale cannot be 
ratified by resolution of the council 
carried by the votes of the members of 
the oommittee. — ^Nkw Glasgow Town 
V. Brown (1907), 39 S. C. R. 586. — 
CAN. 

I. In respect of licences — What 
committee may consider.}— F lanagan 
V. Dunedin City Corpn., [1920] 
N. Z. L. R. 713.— N.Z. 
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Sect, 2 . — Government of the munidval borough: 

Sub-sect, 2, A, B.] 

Sub-sect. 2. — The Councillors. 

A, Election, 

See, generally. Elections, VoI. XX., pp, 119 
et seq, 

877. Enforcement by mandamus.] — Mandamus 
to proceed ^ the election of town counc^ors, a 
former election having become void in consequence 
of the mayor omitting to declare the result within 
due time. — R. v. Carmarthen (Mayor), Ex v, 
Simons (1846), 6 L. T. O. S. 131 ; 9 J. P. Jo. 773. 

378. .] — R. V, Yeovil Corpn. (1856), 28 

L. T. O. S. 123 ; 20 J. P. Jo. 819. 

.] — See, generally. Crown Practice, Vol. 

XVI., pp. 314, 316 ; Elections, Vol. XX., pp. 
120, 121, 134, 135, Nos. 983-990, 1080-1085. 

379. Publication of names — Enforceable by 
mandamus.] — Where a person had been duly 
elected a town councillor under the municipal 
corpn. reform Act, in the place of a person whoso 
election had become void in consequence of hia 
being unable, through illness, to make the declara- 
tion required by sect. 60, within the time limited 
for that purpose ; but the alderman of the ward 
for which he was re-elected, refused to publish 
his name as that of the person so elected to serve 
as such councillor, as directed by sect. 35 of the 
Act : the ct. granted a mandamus to compel him 
to do so, — R. V, Hancock (1839), 3 J. P. 723. 

380. Effect of.] — On an election of 

councillors for a ward in a borough, the presiding 
alderman, & two assessors, before two in the 
afternoon of the next day but one after the election, 
published, under 1835 Act, s. 35, a declaration 
containing a list of the coimcillors elected, which 
declaration included the name of P. After two 
o'clock, the alderman & assessors, on the dis- 
covery of a supposed error in counting the legal 
votes, signed & published a second list, omitting 
the name of P. & substituting that of R. P. 
afterwards made the declarations required by 
9 Geo. 4, c. 17, s. 2, & 1836 Act, s. 60 ; & R. 
subsequently did the same. Afterwards, upon P. 
claiming to act, the mayor & town council refused 
to permit him to do so, & allowed R. to act. 

On application by P. for a mandUimus to receive 
& count his vote ; — Held : the office was not full 
of R. ; the proper remedy was by mandamus ; 


the second publication & subsequent acting by 
on behalf of R. being merely void, & P. being in 
de facto. — R. v, Leeds Corpn. (1841), 11 Ad. & El. 
612 ; Am. & H. 817 ; 6 J. P. 436 ; 6 Jur. 648 ; 
113 B. R. 510 ; swb nom. R. v, Leeds Corpn., 
Ex p. Potts, 4 Per. & Dav. 632 ; 10 L. J. Q. B. 
112 ; subsequent proceedings (1843), 4 Q. B. 796. 

Annotations: — ^Distd. R. v, Welchpool Oorpn. (1876), 86 
L. T. 694. Befd. H. V. CThoster Oorpn. (1856), 26 L. J. 

8 . B. 61 ; R. V. St. Faith (1856), 4 W. R. 267 ; R. v, 
angor CSorpn. (1886), 18 Q. B. D. 349. 

-.] — See, now, 1882 Act, s. 67. 

Validity of election — How tested — Whether by 
petition or quo warranto.] — See 1882 Act, s. 87. 

By quo warranto.] — Sec Crown 

PRA(7ncE, Vol. XVI., pp. 355 et seq, 

By election petition .] — See Elections, 

Vol. XX., pp. 181 et seq, 

381. Disputed election — Rights of de facto 
councillors.] — (1) The votes of councillors whose 
rights are in dispute must not be disallowed, 
because, if not de jure councillors, they are at any 
rate de facto councillors until disqualined. 

(2) 1894 Act, 8. 46 (1) (e), is limited in its 
operation to bargains made with cori)ns, for profit 
where the interest of the councillor will conflict 
with his duty, does not apply to rate com- 
pounding agreements which are for mutual con- 
venience, there being no evidence of profit. — 
Holden v, Southwark Corpn., [1921] 1 Ch. 650 ; 
90 L. J. Ch. 396 ; 125 L. T. 253 ; 85 J. P. 126 ; 
37 T. L. R. 479 ; 65 Sol. Jo. 475 ; 19 L. G. R. 225. 

Annotation: — As to (2) Refd. Everett v. Griffiths, [1924] 
1 K. B. 941. 

B, Qualifications, 

See 1882 Act, s. 11 ; Qualification of Women 
(County & Borough Councils) Act, 1907 (c. 33), 
8. 1 ; County Borough Councils (Qualification) 
Act, 1914 (c. 21), 8. 1 (1) ; Representation of the 
People Act, 1917 (c. 64), ss. 3, 10, scheds. VI. (2), 
VIII. 

382. Property qualification — Annual value — 
How calculated.] — By s. 20, of a local Act, it is 
enacted that “ no person shall be capable of steting 
as a comr. in the execution of this Act unless he 
shall be a resident inhabitant or an occupier of 
houses or lands within the limits thereof, & shall 
be rated in the rate made for the relief of the poor 
of the parish of A., for houses or lands of not less, 


PART VII. SECT. 2, SUB-SECT. 2.— A. 

C. Publioaiion of names — Effect 
of omission of one name.] — R. (Walker) 
V. Mitchell (1868), 4 P. R. 218. — CAN. 

b. Validity of election — How tested 
— JuAife in charnbers.'h^Wh.ero the 
summons under 12 Vlot. o. 81, s. 146, 
was to show cause wherefore deft, had 
usuinped the office of councillor, etc. : — 
Hdd: the authority of a judge In 
chambers extended oifiy to an adjudica- 
tion of the validity of the election com- 
plained of, & he could not further 
decide upon the validity of the relator's 
election. — R. v, McLellan (1860). 1 
O. L. Ch. 125.— CAN. 

J J '. — ^ 1 Application for 

injundton.] — ct. of equity will not, 
upon an injunction bill, try the validity 
of an election to office of mayor or 
councillor, even though the custody of 
the books & papers of the municipality 

bOUGlAfl 

(1888), 6 Man. L. R. 41. — CAN. 

L “ZT — By petition or quo 

‘lofccSi. ”• 

V. ^UaiAN’a8i2)7rA.^?619!2^^! 


o. — A gtio 

warranto proceeding is the correct 
method for testing a municipal 
candidate’s right to the office. Such 
remedy is taken away only where an 
election i>etitlon will lie. — R. (Mackay) 

G922] 1 W. W. R. 
712 ; 66 D. L. R. 763.— CAN. 

381 i. ZHspvied election — Riohts of de 
facto councillors.] — Be Hawk & Bal- 
lard (1862), 3 O. P. 241.— CAN. 

p. -- — Proof of status of peti- 
tioners.] — On the hearing of a petition 
^estionlng the election of a oounciUor 
the better method of proving the 
Identity of petitionera & their execution 
of the petition is by calling each 
iratltloner to prove his own identity & 
status. — Be Municipal Act, Heather 
r. Maddook, [19251 2 W. W. R. 464.— 
CAN* 

Though a S. U. C., c. 64. 
fl. 130, declares that the members of 
municipal council shall hold 
the tot meeting at noon, & at such 
meetli« organise themselves as a 
council by meotlng one of themselves 
as a peeve, an election at 6 p.m. on 
the same day is sufficient. — R. 
^Hbejw^u. Murray (1864), 3 P. R. 

p. Successful candidate — Bight to 


return of desposit.] — Pltf., being duly 
elected to the municipal council, 
applied to deft., the returning officer, 
for a return of one-half his nomination 
foe : — Held : a successful candidate 
is entitled to have one-half his deposit 
returned. — Carew v . Doyle (1906). 
9 Nfld. L. R. 213.— NFLD. 

t. Nomination.] — Be Hinton, Ex p, 
Roylk (1881), 6 N. 8. W. L. R. 468 ; 
1 N. 8 . W. W. N. 97.— AUS. 

a, .1 — R, (Corbett) r. Jull 

(1869), 6 P. R. 41.— CAN. 


b. 


-.) — It Is necessary that 


two qualffiod electors should personally 
appear & nominate a candidate for the 
office of councillor : otherwise tho clerk 
may refuse to receive the nomination. 
— igep. O’Keefe (1877), 1 P. & B, 4.— 
CAN, 

PART Vn. SECT. 2, SUB-SECT. 2.— B. 

Assessed 

s. 66, as 

amended by 14 & 15 Viet, c, 109, 
candidates for town councillors must 
be not only assessable but assessed for 
the necessary amount of property. — 
R. (Metoalpb) V , SBturr (1862), 10 
U. 0. R. 89 ; 2 0. L. Ch. 114.— CAN. 

— ^Property owned by 


qualification 
* 12 Viet. c. I 
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according to such rate, than the annual value of 
£15 by him occupied within such limits.*’ In an 
action brought to recover penalties for acting 
without qualidcation : — Held : (1) the “ annual 
value ” meant the ratable value ; & therefore it 
was not a sufficient qualffication that deft, was 
rated by name for a house of which he was the 
occupier, & of which the gross estimated rental 
was stated in the rate to be £17 25. but the ratable 
value only £14 65 . ; (2) the necessary qualification 
could not be made up by showing that deft, 
actually paid the rate for other houses to a value 
much beyond £15 he not being named in the rate, 
although it appeared that the name of another 
person had been inserted in the rate by mistake. — 
Boweb V. Wood (1848), 11 L. T. O. S. 62 ; 12 
J. P. Jo. 261. 

383. .] — By 1835 Act, the 

qualification of a coimcillor in certain boroughs is 
the possession of property to the amount of £500, 
or the being rated to the relief of the poor in the 
borough “ upon the annual value of not less than 
£15 *’ : — Held : the “ annual value ’* means the 
ratable value according to Parochial Assessment 
Act, 1836 (c. 96) ; & a person who had acted as 
councillor, being assessed upon a ratable value 
of £11 5s, only, though the gross estimated rental 
of his property was set down as £15, was liable 
to a penalty for so acting. — Bakeb v. Marsh 
(1854), 4 E. & B. 144 ; 3 C. L. II. 343 ; 24 L. J. 
Q. B. 1 ; 24 L. T. O. S. 72 ; 19 J. P. 117 ; 1 Jur. 
N, 8,44; 3 W. R. 13 ; 119 E. R. 56. 

Antwiaiion : — ^Distd. Smith v, Birmingham Corpn. (1883), 

U Q. B. D. 195. 


384. Enrolment on burgess roll — On current 
roll.] — (1) To be qualified to be elected an alder- 
man, on an extraordinary vacancy, within the 
meaning of 1835 Act, ss. 27 & 28, a corporator 
must be either a councillor or a person qualified 
to be a councillor by being entitled to be on the 
burgess list of the borough. 

(2) The term “ burgess hist ** is to be understood 
to be the list in force for the current municipal 
year in which the election takes place, viz. from 
Nov. 1 to Nov. 1, & therefore it is not sufficient 
to be entitled to be or to be on the burgess list 
made out & completed on Oct. 22 of that year, 
under sect. 22, which is not to be in force until 
Nov. 1 following. — R. v, Harvey (1842), 3 Q. B. 
475 ; 3 Gal. & Dav. 246 ; 11 L. J. Q. B. 282 ; 6 
J. P.670; 6 Jur. 874; 114 E. R. 589. 

Annoiaiiona : — Coiud. Budge v, Andrews (1878), 3 C. P. B. 

610. Reid. R. V, Dixon (1850), 16 Q. B. 33. 

385. Whether conclusive of right to 

enrolment.] — To be eligible for the office of town 
councillor, a candidate must bo “ entitled to be 
on *’ the burgess roll within 1835 Act, s. 28, as well 
as “ on ” the roll within 38 & 39 Viet. c. 40, s. 1 (2), 
& the burgess roll containing his name is not 
conclusive evidence that he is “ entitled to be 
on” the roll. — Middijeton v, Simpson (1880), 5 
C. P. D. 183 ; 49 L. J. Q. B. 312 ; 42 L. T. 55 ; 
44 J. P. 251 ; 28 W. R. 629. 

386. Though unqualified — Whether suffi- 

cient under 1882 Act, s. 11 (3).] — The above sub- 
sect. provides that every person shall be qualified 

1 to be elected & to be a councillor who is at the time 
of election qualified to elect to the office of 


a candidate, but not montlonod in 
the assoBsmont roll, cannot l>o made 
available as a qualifloation. — II. (Car- 
uoLL) V. Beckwith (1854), 1 P. R. 
278.— CAN. 


•. .] — The fact of a 

property on which a candidate socks 
to qualify being incumbered cannot 
lie taken Into oonsideration for the 
purpose of reducing the amount for 
which he appears to be rated on the 
roll, which must be taken to be con- 
clusive as to his property qualification. 
— R. (Flater) V . Van Vehson (1870), 
5 P. R. 319.— CAN. 


f. ] (PUILBRICK) 

V. Smart (1871), 5 P. R. 323.— CAN. 

g. .] — Notwithstanding 

the use of the word “ estate.’* in the 
declaration of a oandldate under 
Consolidated Municipal Act, 1873, he 
is, nevertheless, quaUfled, if the rati^ 
of the value on the roll is sufficient in 
amount. — R. (Bolk)v. McLean (1875), 
6 P. R. 249.— CAN. 


h. .] — R, (Kelly) 

Ion (1881), 8 P. R. 432.— CAN. 


V. 


k. 


.] — R. (Brine) i*. 


Booth (1883), 9 P. R. 452.— CAN. 


~ , ‘1 — person to bo 

qualified for alderman for Victoria 
city must be the owner, in his own 
right, of property of the clear un- 
incumbered value of at least $600, 
during the whole period of the six 
months preceding nomination. — F al- 

OONBR V. Lanoley (1899), 6 B. C. R. 
444.— CAN. . V. XV. 


m. ,] — The word** value 

used In Municipal Act (Man.), 
s. 52, defining the property quali- 
fications of candidates for the office 
of oounoiBor of a rural munici- 
pality moans the aotoal value 8c not 
the amount at which the property was 
MBeased, — Spencer v. Farthinq (1916), 
31 W. L. n. 944 ; 23 D. L. R. 020 ; 
25 Man. L. R. 604.— CAN. 

u. , Personal properiy not 

ougicieni , )— — A person cannot qualify 
a> 8 town oounoiUor on personed pro- 


o. Meaning of “ owner .**] — 

It is not necessary under 9 Viet. o. 75, 
8. 13, that the property on which an 
alderman qualifies should be assessed 
in the name of one person possessed 
of it to his own use. — R. v. McKenzie 
(1851), 2 C. L. Ch. 30.— CAN. 

p. .) — On quo warranto. 

to test deft.’s right to the offioo of 
reeve : — Held : a person having the 
mere possession of a lot vested in the 
C^o^vn, determinable at any moment, 
has not such an estate in it as will 
qualify him under the Municipal Act. — 
R. (Lachford) V, Frizell (1872), 0 
1*. R. 12.— C>^. 

Q. — Resp. was rated 

on an assessmout roll in respect of a 
leasehold property, suffloient in value 
to qualify him for ofiloe, but the pro- 
perty of his wife : — Held : reep. nad 
no estate or interest in the property 
under Municipal Act, 1883. — R. 
^i'KUTZ) V. Howland (1880), 11 P. R. 


r. .] — Resp. lived with 

his wife upon a property in a village 
that w£ks i^sessed in the name of the 
wife as owner at $600 ; — Held : resp. 
had not the necessary property 
quaUfloation . — Re Mordbn Election, 
Ruddell V, Garrett (1899), 12 Man. 
L. R. 563.— CAN. 


t. 


•• ^ , . J — The candidate 

must not only be the real ** owner ” in 
terms of Municipal Act but must be 
also rated as ** owner ” in his owi 
name . — Re MuNioiPALiTy of St 
Clements, Flbtt v, Holubowicz 
(1922] 3 W. R. 729: 70 D. L. R 
365 ; 32 Man. L. R. 36d. — CAN. 


, “.] — ^A purchaser under 
registered agreement with the 


registered owner for the sale & purchase 
of land is an ** owner ” within Munioipa 
Act, 1920 (o, 63), 8. 6 . — Re Munioepai 
Elections Act, Rose v. Mom, ri924 
4 D. L. R. 498 ; 11924) 3 W. W. R 
391 ; 34 B. O. R. 284.— CAN. 


b. Loss before eledion .] — 

An alderman elect, though rated for 
1863 to the amoimt of $344 on lease- 
hold property, yet siuoe May, 1863, 


had ceased to hold part of the property 
to the value of $160 per annum : — 
Qu. : whether the qmlincation set out 
was sufficient. — Re Kelly v, Maoabow 
(1864), 14 C. P. 457.— CAN. 

0, .1 — ^R. (Dexter) v. 

Gowan, 1 P. R. 104. — CAN. 

d, New quali/ication 

acquired.] — R, (Chick) v. Smith (1892), 
22 O, R. 279.— €AN. 

aa. .] — A candidate for 

alderman who, prior to nomination, 
has conveyed the lands which pro- 
fessedly constitute his qualification, 
is not disqualified, if the conveyance is 
not registered. — L evy v. Gleason 
(1907), 13 B. C. R. 357.— CAN. 

bb. Residence.] — R. v. Scott (1851), 
2 C. L. Ch. 88.— CAN. 

00 . Dedaraiion .] — At a meeting of 
a municipeJ council the mayor has a 
right to reject the vote of an alderman 
who has not made & subscribed the 
declaration required by Municipalities 
Act, 1867, 8. 34 . — Ex p. Whitney 
(1890), 11 N. S. W. L. R. 118.— AUS. 

dd. .1 — Re Asphodel Town- 

ship Corpn. 8c Saroant (1859), 17 
U. C. R. 593.— CAN. 

•0. .) — Where an alderman 

elect did not state in his deokuration 
the nature of his estate In, or the value 
of the land, but declared that his 
property was sufficient to qualify him 
** aooording to the true intent & 
meaning of the municipal laws of 
Upper Canada ” : — Held : the declara- 
tion was insufficient. — R. (Clancy) v, 
St. Jean (1881), 46 U. C. R. 77.— CAN, 

M. .1 — R. (O’Shea) v. Let- 

HKRBY (1908), 16 O. L. R, 582 ; 11 
O. W. R. 929.— CAN. 


gg. .] — R. (Milligan) v, 

Harrison (1908), 16 O. L. R. 475 ; 
U O. W. R. 554, d78.— CAN. 

bb* .] * — R. (Lepaivb) v. Ouel- 
lette (1921), 64 D. L. R. 347 ; 60 
O. L. R. 249.— CAN. 


kk. Payment of toxes.l— The non- 
payment of taxes by a candidate before 
the election disqualified him, und^ 
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Sect, 2. — Government of the municij^ borough: 

Sub-eect, 2, B. <fc C, (a), (t), (c), (a) (e).] 

councillor : — Held : a person who, though not 

uaMed to be a burgess, had been enrolled on 

e burgess roll & was, therefore, entitled to vote 

under s. 61 of the Act was not thereby qualified 

to be elected a councillor under above sub-sect. — 

Fijntham V, Roxburgh (1886), 17 Q. B. D. 44 ; 

65 L. J. Q. B. 472 ; 64 L. T. 797 ; 34 W. R. 643 ; 

sub nom. Re Aldeburgh Suffolk Election, 

Flintham V, Roxburgh, 60 J. P. 311, D. C. 

Annotation : — Refd. Beresford-Hope c. Sandhunst (1889), 
23 Q. B. D. 79. 

Residence,] — See County & Borough Councils 
(Qualification) Act, 1014 (c. 21), s. 1 (1). 

387. What constitutes — Whether joint 

occupancy.] — On a rule nisi for an information 
in the nature of a quo warranto against a town 
councillor, as not being a resident householder, 
it not appearing that he had taken the house, or 
that he paid the rent though a joint occupant, the 
rule was made absolute. — R. v. Maxwell (1863), 
11 W. R. 308. 

388. .] — Ward v. Maconochie (1891), 

7 T. L. R. 636, D. C. 

-.] — Compare^ No. 603, post. 

.] — See, generally, Elections, Vol. XX., 
pp. 11 cf seq. 

C. Disqualifications* 

(a) Non-Residence. 

See 1882 Act, s. 11 (4). 

What constitutes residence.]— Nos. 387, 388, 
ante. 

(h) Holding Office or Place of Profit, 

See 1882 Act, s. 12 (1) (A). 

889, What amounts to — Surgeon of borough 
gaol— Confirmation vested in council.]— Where, on 
the election of coimcillors to supply the places of 
those going out of office, the alderman & assessors 


objected to return one of the candidates who had 
a majority of votes, on the ground that he was 
disqualified, inasmuch as he had been appointed 
by the justices the surgeon of the borough gaol, 
the confirmation of which appointment was in the 
council, as also the payment of the salary : — 
Held : the aldermen & assessors were right in 
returning the candidate who had the next greatest 
number of votes. — R. v, Dawber (1839), 3 J. P. 
272. 

-.] — Compare Nos. 13, 14, 

390. Acting as returning officer — For ward 

other than that for which standing.] — R. v. 

Owens, No. 392, post. 

391. Effect of disqualification — Whether eligible 
to office of profit.] — Stainland v, Hopkins, No. 
286, ante, 

\c) Holding Incompatible Office. 

392. Mayor candidate & returning officer 
Borough not divided into wards.] — The mayor of a 
borough not divided into wards, who, with the 
two assessors, presides at & declares the result of 
an election of town councillors for the borough, 
under 1835 Act, ss. 32-35, is precluded from being 
a candidate for election as town councillor ; 
inasmuch as, acting as returning officer, he cannot 
return himself. Under sect. 28, which enacts that 
no person shall be eligible as councillor “ during 
such time as he shall hold any office or place of 
profit, other than that of mayor,*' in the disposal 
of the council of the borough, the mayor is eligible 
as town councillor, if the borough is divided into 
wards, for a whrd in which he is not acting as 
returning officer. — R. v, Owens (1859), 2 E. & E. 
86 ; 28 L. J. Q. B. 316 ; 33 L. T. O. S. 257 ; 23 
J. P. 741 ; 5 Jur. N. S. 764 ; 7 W. R. 566 ; 121 
E. R. 34. 

Annotations: — Consd. R. v. White (1867), L. R. 2 Q. B. 
657. Refd. R. V. Tewkesbury Ck)rpn. (1868), L. R. 3 Q. B. 
629 ; Galway C:k)unty Petn., Trench r. Nolan (1872), 27 
L. T. 69 ; R. v, CoUins (1876), 1 Q. B. D. 336 ; R. v. 
Morton, [1892] 1 Q. B. 39. 


29 & 30 Viet. c. 52, 8. 73. — R. (Adam- 
son) V. Boyd (1808), 4 P. R. 204. — CAN. 

p, ,] — Cawi^ky V, Branch- 

1 B. C, R., 

pt. 2, 35. — CAN. 


q. .] — Re Municipal Act, 

Heather v. Maddock, [1925] 2 

W. W. R. 464.— CAN. 


T. Payment of rates.}— R.. v. Mack 
L. R. 263 ; 41 N. S. R. 


.] — ^Where the municipal 

rates of a candidate for election as 
municipal councillor were in arrear on 
the day of his nomination for election : 
-—Held: the candidate was ineli^ble 

Gardener, 

[1921] C. P. D. 4.— S. AT. 


a. Occupation — What constitutes. 
7 -“ Actual occupation *’ in (Consolidate 
Municipal Act, 1892 (c. 42) (O), s. 7 i 
does not neoessariiy mean 
occupation. — R. (Joanisse) 

(1897), 28 O. R. 495.— CAN. 

b. Time for possessing 
fton.] — Semble : a person cannot b 
nominated as a candidate for the offle 
of alderman unless he is a perso: 

a ualifled to hold that office at the tim 
tie no m inati o n pai)er 8 are sent in.— 
Re Osgood, Ex p. Thompson 

U S- W. L. R. 61 ; 8 N. 8 . W.'W. 
95. — ^AUS. 


ezclusivi 
V. Maso: 

Qudliflea 





PART VII. SECT. 2 , SUB-SEOT. 2 . — 
C. (b). 

d. amounts tQ—Aumyr.\ — 

An auditor of a municipality receivtnsr 
a remnneratlon for his services is not 
a person holding a place of profit under 


the council so as to disqualify him from 
being elected an aiderman. — Ex p. 
Croft (1894), 15 N. S. W. L. R. 186 ; 
10 N. S. W. W. N. 216.— AUS. 

®. .] — A municipal elec- 

tion set aside, but without costs to 
the relator, on the ground that he was 
a confidential officer (auditor) of the 
corpn. — R. (Brine) v. Booth (1883), 
9 P. R. 452,— CAN. 

f. School superintendent.] — 

Under the old law a local super- 
intendent of schools, entitled to a 
salary to be paid by the county 
treasurer, was not disqualified. — R. 
V. Marchant (1851), 2 C. L. Ch. 189.— 
CAN. 

g. Secretary to school trustees.] 

— secretary to school trustees is not 
disqualified by 44 Viet. c. 1, s. 7. — 
Holdsworth V. Russell (1883). 4 R. 
& G. 184.— CAN. 

b. Registrar.] — Held : a regis- 

trar & a county ot. bailiff are die- 
qualified for the office of mayor & 
councillor respectiyeiy. — R. (Duncan) 
V. Laugblin, R. (Stevenson) v. 
Blanchard (1885). 2 Man. L. R. 78.— 
CAN. 


k. County court bailiff.] — 

R. (Duncan) v. Lauohlin, R. (Steven- 
son) V, Blanohabd (1885), 2 Man. 
L. R. 78.-~CAN. 

l. Solicitor employed by in- 

spector of licenses.] — Sofr. engaged 
by the inspector of licenses of an 
iucorporatoa town to prosecute cases 
under Canada Temperance Act, & 
to whom there was due a small sum for 
Borvloes rendered as such prosecutor, 
held to be disqualified fnm holding 
office as mayor. — R. (McDonald) v. 


Robertson (1902), 35 N. S. R. 348. — 

CAN. 


m. Munidpal inspector.] — 

An inspector, under Canada Temper- 
ance Act, appointed by the munici- 
pality, is disqualified from being a 
member of the municipal coun^. 
Re Dickie, Ex p. Williams (1907), 
3 E. L. R. 378 ; 38 N. B. R. 166.— CAN. 

n. Paid official — Duties com- 

pleted before election .] — R. (Smith) v. 
Schick (N. W. P.) (1907), 6 W. L. li. 
633.— CAN. 


o. memoer of school board .] — 

R. (Robinson) v. McCarthy (1903), 
23 C. L. T. 203 ; fi O. L. 11. 638 ; ‘i 
O. W. H. 298.— CAN. 


P. .] — R. (SCROOGIK) V. 

Robb (1925), 67 O. L. R. 23.— CAN. 

— Holmes v. Thorne 
(1900), 26 S. 0. 181.-H8. AF. 

Poundmaster.] — Reich v. 

McNally & Aliwal North Muni- 
cipality (1906), 22 S. C. 653.— S. AF. 


PART VII. SECT. 2, SUB-SECT. 2. — 

0. (o). 

/founty clerk .] — ^A county clerk 
hold dlsqualifled under 29 & 30 Vlot. 

c. 51, 8 . 73, from sitting as mayor of 
the same or any other munlolpaUty.— 
}t. (^ym) V. Detlob (1868), 4 P. R. 

bb. Member of body engaged in 
procmings against municwaiUy.y-^ 
11*8^-^^ Campbell, 22 C. L. T. 

00 . Idctnsee .] — ^A lloonse cannot law- 
fully be transferred except in the 
ca^ mentioned In R. 8 . O., 1877, 
o. 181, B. 28, none of which had ooourred 
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393, .] — In a borough not divided 

into wards W., the mayor, was nominated on 
Oct. 26 for election as town councillor at the annual 
election on Nov. 1 : on Oct. 29 the town coimcil 
elected an alderman to execute all the duties of 
mayor in his place at the election. W. was 
elected coimcillor. On quo warranto : — Held : 

(1) he was not, as mayor, disqualified from being 
a candidate, but could not act as returning officer ; 

(2) he was “ incapable of acting within 1835 Act, 
8. 36, & therefore the election was properly 
conducted, & he was duly elected. — R. v. White 
(1867), L. R. 2 Q. B. 657 ; 8 B. & S. 687 ; 36 L. J. 

Q. B. 267 ; 16 L. T. 828 ; 31 J. P. 696 ; 16 W. R. 
988. 

Annotaiions : — As to (1) Eeld. R. v. ColUnB (1876), 1 Q. B. D. 
336 ; R. V, Morton, [1892] 1 Q. B. 39. As to (2)Beid. R. v. 
Tewkesbury Corpn. (1868), L. R. 3 Q. B. 629. 

394. Alderman.] — At an election for the office 
of a councillor of one of the wards of a borough, 

R. & P. were the only candidates. At the close 
of the poll P. objected that R. was disqualified 
for election by reason of his being an alderman of 
the borough whose term of office had not expired, 
& P. claimed himself to be elected whatever might 
bo the result of the poll. The returning officer 
counted the votes, & then stated to those present 
the number given to each candidate, the result of 


the corpn., but he was remunerated by certain 
fee of right payable to him ; — Held : the offices 
of common councilman dc town clerk were not 
incompatible. — R. v, Jones (1831), 1 B. & Ad. 
677 ; 9 L. J. O. S. K. B. 103 ; 109 E. R. 938. 

Annotation : — Mentd. Iron Ship Ooatlng CJo. v. Blunt 

(1868), L. R. 3 C. P. 484. 

Army officer.] — See Army Act, 1881 (c. 68), 
ss. 146, 181 (5). 

Election auditor.] 1882 Act, s. 12 (1) (a). 

896. Overseer.] — R. v. Lancashire JJ., No. 
146, ante. 

Recorder of borough.] — See 1882 Act, s. 163 (6). 

397. Whether acting in incompatible office 
sufficient — Without valid appointment.] — Where a 
rule is obtained for a quo warranto upon the ground 
that a party has vacated a corporate office by 
having accepted a second incompatible office, the 
affidavits must show a valid appointment to the 
second office, the acceptance of which is made the 
ground of amotion. — R. v. Day (1829), 9 B. & C. 
702 ; 4 Man. & Ry. K. B. 641 ; 2 Man. & Rv. 
M. C. 391 ; 7 L. J. O. S. K. B. 308 ; 109 E. R. 261. 

, (d) Clergyman or Minister, 

SeCf nowt Ministers of Religion (Removal of 
Disqualifications) Act, 1925 (c. 54). 


the poll being that R. had a majority. B[aving 

taken time to consider the objection, the returning (e) Share or Interest in Contract, 

officer on the following day issued a publm notice 393^ What constitutes interest — In contract — 

statmg the number of votes given to each candi- Beneficial interest — Contract in name of trustee.] — 

date, & the objection. Sc declanng that P. was Simpson v. Ready, No. 273, ante, 

duly elected. P. thereupon made & subscribed 399 . Pecuniary or material interest— 


tli6 docl&rflit/ioii of flrcccptftnc© of t/h© offic© r©(][iiir6d Distlnirulslifiii from nooiiniArv AdvAntAsrA 1 — At\ 
by 1882 Act 8 35 & attended meetings It the P^Kt 'rc”nS^L“the mel^g^ 
council. R. subseqi^ntly ^ subscnbed a 1882 Act, s. 12(1), must be a pecumary, or, at 

simdar dedaration & attended meetings of the least, a material interest, but it need not be a 
council i—Held : (1) R. was not by reason of his neciiniarv advantae-P 

being an alderman disqualified for election to the ^ Deft who was a^member of a municinal comn 
office of councillor, Sc by accepting the latter office carried on bud^s^ asTieweller &^tidan ^he 
he vacated the former ; (2) the returning officer Sal denSiS was m^na^d b v hU son who 
had no power to decide whether R. was disqualified a n^ner but a paid enmlovee A contract 

H I* municipal corpn. for the supply of specta^iles to 

^ , -R A Jw*nl^** /*i ooflT children of the schools controlled by the corpn.’s 

O H n r« education committee. The contract was carried 

T-i W R ilTs’. q -Tt o"*- by the son. the spectacles were paid for by 

n. . 3, B. 

74. Generallv, son’s name but deft.’s business address, some of 

the cases being taken at the expense of deft, out 

395. Town cleik.]— In the borough of C., by ^ 
charter, the mayoi, burgesses, & commodity Pecumary benefit from the contract, but the shpp 

were to elect a towii clerl, who was to be JJ^a^PFO^ded & ‘h® estabh^ment expenses ^d, 
clerk of the peace, clerk of akize, & protCiXw deft-, & the fi^t that t^ sp^tacle cases We 
& the mayor, recorder, & town clerk were to S to advertise his, business with 

plea of certain action^. The mayor, recover* conse^ent probabUity of incteasmg his 

a common council, twenty in number were to ?«|tom Held .• on these facts the county ct. 
enact bye-laws for the good order & goVSent was warr^ted m finding that deft, had an 

of the borouffh « *1 interest m the contract within s. 12 (1) of the 

h.^A I Act.— England v. Inglis, [1920] 2 K. B. 636 ; 89 

' I- J- K. B. 1062 ; 123 L. T. 676 ; 84 J. P. 198 ; 
committee, name? by^hr^yof^ * “ 36 T. L. B. 658 ; 18 L. G. R. 407, D. 0. 

c^ ^nhall. No ffxed sala^ . 

who retained I 


UTKiftrTw'i A liooneed vendor 

iTemre^nS®®??? *•»« Canada 

iheln* ^waltfled trom 

bouSSii^ roember of tne municipal 
pounoll.-~i2c Dickub, Sx p, WiluajS 

.—VOL. xxxm. 


(1907). 3 B. L. R. 378 ; 38 N. B. R. 
166. — CAN. 

d. Candidate acting as retuming 
qfflcer ,\ — ^At an election of alderman 
for a ward in the city of Dublin, the 
outgoing alderman, who was a candi* 
date for ro<eleotion, presided Sc acted 
ja retuming-offloer : — Udd : the elec- 
Uon was void. — F anaoan v. Kern an 
(1881). 8 L. R. Ir. 44.— IR. 


e. Oovemment serwmt.] — Reap, was 
employed in locomotive works under 
the Department of Railways Sc Har- 
bours, Sc was on the fixed establish- 
ment of the Civil Service : — Held : 
resp.'a whole time was required to be 
devoted to the public servioe, Sc he 
was disqualified mm being elected as 
a mumioipal councillor. — Inoos v. 
Bower, [1920] E. D. L. 2. — S. AF. 




Local Government. 


Sect, 2. — Gover^iment of the municipal "borough: 

Sub-eect. 2, C, je),] 

400. Supply of materials to con- 

tractor.] — (1) A., who had contracted with the 
council of a borough, acting as local board of health, 
for the performance of certain public works in the 
borough, bought of deft., who was a tradesman, 
articles required in the course of these works : — 
Held : this was not such a contract or employment 
as disqualified the defendant from holding a 
corporate office under 1836 Act. 

(2) Deft., three other persons had contracted 
with the comrs. under a local Act to sink an 
artesian well for the purpose of supplying the town 
with water. This contract & the works were 
afterwards assigned over to the comrs. by deed, 
who thereby released the contractors, covenanted 
to pay them a certain sum which had been already 
incurred, & a further sum of £850 in case the comrs. 
shoxild either abandon the works or complete 
them, &; obtain a specified supply of water from 
the well. The contractors also covenanted with 
the comrs. for quiet enjoyment, & not to molest 
them in the completion of the works. All the 
powers & contracts of the comrs. were transferred 
to the council, acting as local board of health, by 
Public Health Act ; — Held : this contract was “ a 
security for the payment of money only within 
the meaning of 5 6 Viet. c. 104, s. 1, & did 

not, therefore, disqualify deft, from holding 
a corporate office under 1835 Act, s. 28 . — Le 
Feuvre V, Lankester (1854), 3 E. & B. 530 ; 2 
C. L. B. 1420 ; 23 L. J. Q. B. 254 ; 22 L. T. O. S. 
282 ; 18 J. P. 198 ; 18 Jur. 894 ; 2 W. B. 307 ; 118 
E. B. 1241. 

Annotaiums : — As to (DDistd. Tomkins v. Jolllffe (1887), 51 

J. P. Jo. 247. Reid. Nicholson v. Fields (1862), 7 H. & N. 

810 ; Lewis v. Carr (1876), 34 L. T. 390 ; Cox v. Tmscott 

(1905), 69 J. P. 174; Lapish v. Braithwaite, fl925] 1 

K. B. 474. Generally, Mentd. R. r. HnU JJ. (1854), 4 E. 

& B. 29. 

.] — Compare No. 17, ante, 

401. Effect of dissolution of partner- 

ship.] — Besp. was a member of a firm interested 
in certain continuing contracts with a corpn. of a 
borough unexpired at the time of a municipal 
election for that borough. Before offering himself 
as a candidate at the election resp. dissolved 
partnership, & assigned all his interest in the said 
contracts to the other partner, remaining liable, 
however, on bonds securing the due performance of 
the contracts. The corpn. was not a party to the 
assignment & gave no assent thereto nor did they 
rele^e resp. from the contracts. Besp.’s con- 
nection ydth the said contracts & the fact that 
his candidature was objected to on that ground 
were matters of notoriety in the ward for which 
he was a candidate. On a petition against his 
return as councillor : — Held : resp. was not quali- 
fied to be elected within 1882 Act, s. 12, & votes 
given for him were thrown away.— Cox v . Ajorose 
(1890), 60 L. J. Q. B. 114 ; 65 J. P. 23 ; 7 T. L. R. 
59, D. C. 

~ 09 VUVUJLAOIr 

Though value of contract small.] — (1) Where by 


the resolution of a town council under 1882 Act, 
8. 16 (4), a salary is attached to the office of 
mayor, a candidate for that office is disqualified 
under s. 22 (3), from voting for himself, as he has 
a pecuniary interest in the matter. 

(2) 1882 Act, s. 12 (2) (a), which provides that 
a person shall not be disqualified from being a 
councillor by reason only of his having an interest 
in any lease in which the council is also interested, 
refers as much to a letting for one day as to a lease 
for a longer period. 

(3) 1882 Act, s. 61 (4), which provides that in 
case of equality of votes at the election of mayor 
“ the chairman, although not entitled to vote in 
the first instance, shall have the casting vote,** 
does not prevent the chairman from voting in the 
first instance, unless he is otherwise disqualified. 

(4) Resp. contended that one of the votes given, 
that of G., was bad, inasmuch as at the time of his 
election as councillor he held an office or place of 
profit in the gift of the council & also had a share 
or interest in a contract or employment, with, by, 
or on behalf of the council, contrary to 1882 
Act, s. 12 (1) (c). It appears that the appointment 
of chemist to the council entitles the person 
appointed to supply goods, in the way of his 
business as a chemist & druggist, to the police ^ 
to the fire brigade, & that G., who held this office, 
had not resigned the appointment before his 
election, & had after his election supplied a member 
of the fire brigade on behalf of the coimcil with 
fourpence worth of oil. The first answer made to 
this was that the contract was a very small one. 
That, however, is a matter into which we cannot 
enter, as the legislature has not entrusted us with 
any dispensing power, & probably considered the 
maxim of obsta principiis should apply to cases 
of this class (Cave, J.). — Nell v, Lonobottom, 
[1894] 1 Q. B. 767 ; 10 T. L. R. 344 ; 38 Sol. Jo. 
309 ; sub nom. Re Louth Municipai. Election, 
Nell v, Lonobottom, 63 L. J. Q. B. 490 ; 70 
L. T. 499 ; 10 R. 193, D. C. 

Annotation : — Generally, Mentd. Bland v. Buchanan, [1901] 

2 K. B. 75. 

403. Effect of application for release 

— Release not effective till after election.] — A 

petition was presented against a town councillor, 
alleging that his election was void on the ground 
that at the date of his nomination, he had an 
interest in a contract with the council. Resp., 
in answer to an advertisement had offered to 
supply to the council for twelve months certain 
goods at specified prices & the offer was accepted. 
Afterwards he applied to a committee of the council 
to be released from his contract. The committee 
resolved that subject to approval by the council, 
he be released from that date. He was then 
nominated. After his nomination the council 
approved the resolution of the committee releasing 
him. On argument of questions of law reserved : 
— Held : (1) the advertisement, tender dt accept- 
ance constituted a contract ; (2) resp. had an 

XUWXCOV IMX VX1V3 j I/XIC J.'CbUUlXUCfei'AVXA, CAXIA3X 

the re8p.*s nomination, of the resolution releasing 


PART VII. SECT. 2, SUB-SECT. 2.— 
C. (•). 

400 i. What constUvies intereetr^In 
contract — Supply of materials to cem- 
tractor.] — Norton v. Taylor (1905), 2 
3j. Rr. 291 • ' ' " ^VU^S. 


400 li. .] — Where i 

meiuDer oi a corpn., being a baker 
supplied bread to rulnl a gaol contrao 
held by another person in his owi 
name & for his own benefit, the membe; 
of the corpn. was held not to be dis 
qualified. — R. (ProDiNOTON) v. Rm 
DULL (1867), 4 P. R. 80.— CAN. 


400 ill. .1 — R. 

e. Gauthier (1869), 5 P. R. 

400 iv. .] — Ryan v . 

Willoughby (1900), 27 A. R. 136. — 

CAN. 


I. .) — A municipality 

passed a bye-law to exempt from 
taxation, for a term of years, a mill 
to be bnilt within its limits by a film 
of which deft, was a member : — Held : 


there was a oontract subeistii^ between 
deft. & the municipality, & he was 
therefore disqualified from holding the 


oflace of reeve. — R. (Lee) v . Qhjcour 
(1881), 8 P. R. 614.— CAN. 


corporation.] — Ex p, BOWRINO (1886), 
7 N. S. W. L. R, 439 ; 2 N. 8. W. W. N. 
93.— AU3. 


h. .] ^ Bdd : the 

supply of goods on credit, even to a 
truUng amount, was a contract within 
Act 45 of 1882, s. 17, Sc the dlsquahfy- 
ing effect of such a contract oontimiM 
even after the pHoe was paid ft the 
contract concluded. — Moss t?. Sissons 


Part VII. — ^The Borough. 


67 


him did not relate back to the date of the resolu- 
tion, because the interests of persons other than 
the parties to the contract might be afifected, & 
therefore reap., at the date of his nomination had 
an interest in a contra^it with the council, & was 
disqualified & his election was void. — -Re Glouces- 
ter Municipal Election Petition 1900, Ford v. 
Nbwth, [1901] 1 K. B. 683 ; 70 L. J. K. B. 459 ; 
84 L. T. 364 ; 66 J. P. 391 ; 49 W. R. 345 ; 17 
T. L. R. 326 ; 45 Sol. Jo. 327, D. O. 

4 Q 4 . Benefit derived from advertlse- 

inent — ^Though no personal interest in contract.] — 
England v. Ingus, No. 399, ante. 

406. Managing directorship.] — An 

alderman, who is also a sh^eholder & managing 
director of cos. having current contracts with the 
borough council, if he is paid as managing director 
by salary & not by commission, is not disqualified 
for being an alderman under 1882 Act, ss 12 & 14, 
as a person having a share or interest in any 
contract with the council. — Lapish v. Braitu- 
WAITB, [1926] A. 0. 275 ; 95 L. J. K. B. 406 ; 134 
L. T. 481 ; 90 J. P. 66 ; 42 T. L. R. 263 ; 70 Sol. 
Jo. 365 ; 24 L. G. R. 126, H. L. 

406. In employment — Sale of business in 

consideration of annual payments — Payable out of 
ofilcial salaries.] — L. owned a private business as 
accountant, & also held certain appointments under 
the corpn. of a borough. As he was disqualified 
while he held these appointments from being elected 
mayor of the borough, he made an arrangement 
with those who had control of the appointments, 
in pursuance of which he resigned them in favour 
of his son & another as joint holders thereof, & 
he became a candidate for the office of mayor. 
He was shortly afterwards elected mayor & held 
that office for a year, continuing ther^ter to be 
a councillor for upwards of five years. He had 
taken no part in the appointment of his successors 
to, or their continuance in, the aforesaid appoint- 
ments. Subsequently by deed L., whilst mayor, 
sold to the joint holders of these appointments 
his private business as accountant in consideration 
of their paying him (inter alia) an annual sum for 
five years out of their official salaries. They 
accordingly paid him that annual sum for the 
stipulated period. The corpn. of the borough 
brought an action against the exors. of L. to 
recover the sums so paid to him, as money had 
& received by him to the use of the corpn . : — Held : 
there was no foimdation for the claim. Under 
the deed L. had an interest in an employment with 
the corpn., & was therefore disqualified for being 
mayor or councillor by 1882 Act, s. 12 (1) (c) 
(•per Cur.). — ^Pontefract Corpn. v. Lowden 


(1916), 84 L. J. K, B. 1800 ; 113 L. T. 272 ; 79 
J. P.392 ; 69 Sol. Jo. 398 ; 13 L. G. R. 721, 0. A. 

-^—Compare Nos. 15-22, 56, 67, arde, 

407. Excepted interests — Lease — Letting for one 
day included.] — Nell v, Lonobottom, No. 402, 
ante. 

408. Duration of interest — Goods supplied — 
Though not paid for.] — Deft, in an action for 
penalties imder 1882 Act, s. 14, was a town coun- 
cillor & trustee of a Wesleyan chapel. A non- 
provided school was attached to the chapel ; but 
the school building was also used for other purposes 
than those of the non-provided school. Fuel for 
warming the building was supplied by the trustees 
under an arrangement with the town council by 
which the latter paid the trustees for such of the 
fuel as was used for the purpose of warming the 
building during the times when it was used as a 
non-provided school. It was the habit of the 
trustees to procure from deft, the fuel required by 
small orders given from time to time. An order 
of this kind had been given on Jan. 4, 1904, & 
fulfilled on Jan. 11 ; another on Jan. 23, & fulfilled 
on Jan. 25 ; another on Feb. 2, & fulfilled on 
Feb. 3. The votes complained of were given on 
Feb. 1 & 6. On these dates the fuel ordered had 
not been paid for : — Held : there was a contract 
between the town council & the trustees ; deft, 
had at times an interest in that contract, but he 
had not such an interest at the time when the 
votes complained of were given, & therefore he 
was not disqualified from voting on the dates 
alleged. — Cox v. Truscott (1905), 92 L. T. 650 ; 
69 J. P. 174 ; 21 T. L. R. 319 ; 3 L. G. R. 431. 

Annotalion : — Re!d. Lapish v. Braithwaltc, [1925] 1 K. B. 

474. 

409. In any contract — Existence of contract 
question of fact.] — R. v. Blackall (1851), 15 
J. P. Jo. 322. 

410. Contract not under seal included.] — • 

R. V, Francis, No. 276, ante. 

411. Contract with council acting as local 

board of health.] — Le Feuvre v. Lankester, No. 
400, ante. 

412. Advertisement, tender & acceptance.] 

— Re Gloucester Municipal Election Petition 
1900, Ford v. Newth, No. 403, ante. 

Excepted contracts — Lease of lands.] — Com- 
pare No. 22, ante. 

413 . Security for payment of money 

—Covenant for payment of inoney for work done.] — 

41^ Extent of ^qualification — ^’No^nation & 
election — Though interest assignable.] — Petitioner 
& resp. were nominated in proper form for election 


& McKenzie, [1907] E. D. C. 156 


k. 


C&mmission .] — Wc 

(1921), 29 C. L. R, 664 

b “I Effect of cusi 

^nent. h-A claim by deft, afrainst 
co^n. bo^ fide assigned to a tt 
party, ^f ore the election, does 

(isrix i-lSre 

n. -- Surety for horo\ 

reasurer .] — A surety by bond tc 
corpn. for their treasurer, & to 

oolleotor of taxes 
disqualiflod for a seat in the oorpn 

p; II. 

MoiuiTIgTOrs 

<ion.]— Defte. wer^irtSUitaie 


election as reeros, sureties in a bond 
|dvon by their respective townships 
for security for the costs of an appeal : 
— Hdd : they had an “ interest in a 
oontraot 'with or on behalf of the 
corpn." — R, (Haneb) v. Roberts, R. 
(TaTIX)R) V. STEVENS (1878), 7 P. H. 
M6.— CAN. 

q. Surety for inspector 

of liccnses.l — R. v. KiRK (1892), 24 
N. S. R. 168.— CAN. 

r. .] — A surety to 

a contractor to a divisional council Is 
a person oonoemod in or partioiimting 
in the profit of a oontraot with the 
council, & is consequently disqualified 
lor eleotion as a councillor. — Deacon 
V. Qrbwar (1898), 13 B. D. C. 132. — 
8. AF. 

t. Membership of club 

making contract.}— (LmNOSTONK) v. 
East (1914), 29 W. L. R. 710; 18 
D. L. R. 394.— CAN. 

a. .3 — R. (Livinq- 

STONE) V. McNamara (1914), 29 


W. L. R. 707 ; 18 D. L. R. 392 ; 7 
W. W. R. 324.— CAN. 

408 i. Ihtraiion of interest — Goods 
supplied — Though not paid /or.)— R. 
(Rollo) V. Beard (1865), 3 P. R. 357. 

—CAN. 

408 ii. .] — R. 

(MoGutre) V. Bireett (1892), 21 
O. R. 162.— CAN. 

b. Work done — Though not 

paid for.} — Where deft., when elected 
as oounciilor, had a claim upon the city 
for certain work done by him under a 
contract with the oorpn. ; — Held : dis- 
qualified. — R. (Davis) v. Carruthsbs, 
I P. R. 114.— CAN. 

0, .] — R. (Moore) 

V. Miller (1854), 11 U. C. R. 465.— 

CAN. 

d. .} — R. (McDon- 

ald) V. Robertson (1902), 35 N. S. R. 
348.— CAN. 

9 . In any contract — Effect of dis- 
charge under seoL]— A person cannot 
be said to be disqualified as a member 

» o 




Local Government. 


Sect, 2 . — Government of the munid^l borough: 

Sub-sect. 2, C, (g), (/), jg) <£? (h), t>. 6c Jg.] 

to the office of councillor for a ward in a borough. 
Petitioner at the time of his nomination was 
interested in a contract with the corpn. of the 
borough. Resp. objected to petitioners nomina- 
tion on ground that he was, by reason of his 
interest in the contract, disqualified for election. 
The mayor allowed the objection, & resp., being 
the only other person nominated, was declared 
elected: — Held: ( 1 ) petitioner was disqualified 
for nomination, none the less because he might 
by assigning his interest in the contract have got 
rid of his disqualification before the date of the 
poll ; but (2) petitioner, although disqualified 
for election & nomination, having in fact been 
nominated in proper form, was a candidate within 
the meaning of 1882 Act, s. 77 , & consequently 
entitled under s. 88 to present a petition for the 
purpose of questioning the election of resp. — 
Harford v. Linskey, [ 1899 ] 1 Q. B. 852 ; 68 
L. J. Q. B. 699 ; 80 L. T. 417 ; 63 J. P. 263 ; 47 
W. R. 653 ; 15 T. L. R. 306 ; 43 Sol. Jo. 381 , 
D. C. 

Annotations : — As <o (1) Refd. J?c Gloucester Municipal Petn. 

1900, Ford v. Newth, H901J 1 K. B. 683 ; Hobbs v. Morey, 

11904] 1 K. B. 74. As to (2) Raid. CambridAre County 

Council Petn., Fordham v. Webber, [1925] 2 K. B. 740. 

416. Release from contract between 

nomination & election .] — Re Gloucester Muni- 
cipal Election Petition 1900, Ford v. Newth, 
No. 403, ante. 

416. Being** a councillor — ‘‘Holding 

the office of** councillor.] — A person elected a 
member of a borough council although disqualified 
under 1882 Act, s. 12 (1) (c), for being elected or 
for being a councillor by reason of Ixis having an 
interest in a contract with the council, is neverthe- 
less a councillor within 1882 Act, ss. 14 (3), 15 (1), 
& qualified to be elected alderman & mayor of 
the borough w^here, under the provisions of sect. 73 
his election is to be deemed to all intents good & 
valid because it has not been questioned within 
twelve months thereof ; & within the meaning of 
the above sub-sects, he is “ qualified to be a 
councillor.’* “Being,” in sect. 12 (1) (c), means 
“ holding the office of.” — Forrester v. Norton, 
[1911] 2 K. B. 953 ; 80 L. J. K. B. 1288 ; 106 
L. T. 375 ; 75 J. P. 510 ; 27 T. L. R. 642 ; 9 
L. G. R. 991, D. C. 

417. Effect of disqualification — Whether abso- 
lute — Election not questioned within twelve 
months.] — Forrester v. Norton, No. 416, ante. 

418. Inability to penalty — Acting after 

Interest terminated.] — The disqualification under 
1835 Act, s. 28, of any person who has any interest 
in a contract with the council of the borough, to be 


elected or be an alderman or councillor of the 
borough, applies only during the continuance of 
the contract. So that by becoming interested in 
such a contract an alderman or councillor does not 
cease to be qualified or become disqualified within 
sect. 53, so as to incur penalties for acting after 
the termination of the contract. — ^Lewis v, Carr 
(1876), 1 Ex. D. 484 ; 46 L. J. Q. B. 314 ; 30 L. T. 
44; 40J. P.092; 24 W. R. 940, 0. A. 

Annotaiions : — Consd. Fletcher v. Hudson (1881), 7 Q. B. D* 

611. Folld. Pridmore v. Hay (1890), 64 J. P. Jo. 697. 

Consd. H. V. Howlands, [1906] 2 K. B. 292. Refd. Cox 

V. Truscott (1905), 69 J. P. 174. 

419 . Unless termination of 

Interest colourable only.] — Pridmore v. Hay 
(1890), 64 J. P. Jo. 697. 

— .] — SeCf generally. Sect. 1, sub-sect. 7, 

C., ante. 

Avoidance of corporate office .] — See Sect. 
1, sub-sect, 7, G., ante. 

420. Duration of disqualification — Limited to 
continuance of contract.] — Lewis v. Carr, No. 
418, ante, 

-.] — See, also, No. 408, ante, 
if) Bankruptcy, 

Bankruptcy .] — See Bankruptcy, Vol. IV., p. 
177, Nos. 1644, 1647. 

Composition with creditors .] — See Sect. 1, sub- 
sect. 7, G., ante, 

(g) Corrupt Practice at Election, 

See Municipal Elections CJorrupt & Illegal 
Practices Act, 1884 (c. 70), ss. 2, 3. 

421. Corrupt practice of agent — Disqualifica- 
tion for three years from date of report.] — (1) If a 
candidate at a municipal election is reported by 
an election ct. to have been guilty by his agents of 
a corrupt practice at the election the effect of the 
report is that he is not capable of being elected to 
or holding any corporate office in the borough 
during a period of three years from the date of the 
report, & if he has been elected his election is 
void but he is not deprived of his right to vote at 
a Parliamentary election inasmuch as the case is 
governed by Municipal Elections Corrupt Sc 
Illegal Practices Act, 1884 (c. 70), s. 3 (2). 

(2) Corrupt & Illegal Practices Prevention Act, 
1883 (c. 51), ss. 6 (3) (a), 38(5), extended to 
municipal elections by Municipal Elections Corrupt 
& Illegal Practices Act, 1884 (c. 70), which 
disqualify the person so reported from voting at a 
Parliamentary election during a period of seven 
years from the date of the municipal election, 
apply only where the person reported has been 
personally guilty of a corrupt practice. — Morris 


of a municipal corpn.. aa having a 
contract with it. If he be plamly 
acquitted in equity from such con- 
tract, & a sealed inurnment Is all that 
is required to perfect his dischargre at 
law. — R. (Hill) v. Betts (1867), 4 
P. R. 113.— CAN. 


f. 


WhetJier iudffment in- 


cluded ,] — A member of a municipal 
council against whom the corpn. held 
an unsatisfied judgment for costs was 
unseated as being disqualified.- — H. 
(McNamara) v. Heffernan (1904). 24 
0. L. T. 233 ; 7 O. L. R. 289 ; 3 
O. W. R. 431.— CAN. 


g.. — Mason v. Mes- 

TON (1908), 14 B. C. R. 22 ; 9 W. L. R. 
113. — CAN. 

b. .] — R, (Ball) v. 

HtJOHES (1923), 53 O. L. R. 473.— 

CAN. 

k. Contract with corporati(m 


— To defray costs of lUiocdion. 
Burger v, Duhmer, [1913) C. P. D. 
765.— S. AF. 

l. Effect of disqualification — lAa- 
bUity to penaUy — Whether intention 
materiat .] — Under New South Wales 
Act, 2 £dw. 7, No. 35, 8. 24, accordii^ 
to its true construction, a person hold- 
ing a clrio ofiloe is not liable to a 
penalty as being knowingly interested 
in a contract with his municipality 
when he has merely supplied materials 
to a contractor who chooses to buy 
them from him without any concerted 
arrangement that he should do so. — 
Norton v, Taylor, [1906] A. C. 378. — 
AUS. 

m. Interest as ratepayer only — 
No disqualification ,] — ^No interest which 
springs solely from his being a rate- 
payer, can disquaUfy a oounolUor. — 
Re McLean & Township of Ops (1880), 
46 U. C. R. 325.— CAN. 


PART VII. SECT. 2, SUB-SECT. 2.— 

C. (g). 


n. What is — Payment to canvasser.] 
— R. (JoHN^ V. Stewart (1888), 16 
O. R. 683.-^AN. 

o. Bribery fb treating.] — 

Bribery 8c treating having been amply 
proven resp. was declared disquallned 
to hold a seat as a munloipal councillor. 
— ^BIaoLblxan V . MaoIsaao (1914), 14 
E. L. R. 450,— CAN. 

p. ResvU unaffected by eafrupt 
practice — Effccf.)— R. (St. Louis) v. 
Rkaumk (1896), 26 O. R. 460.— CAN, 


q. Must he clearly proved.] — 
The power of dlsQuallfloatlou ex- 
eroisable by a judge under Municipal 
Act, where a person, or a candidate, 
is found guilty of a corrupt practice 
Is one which should be exoroim only 
in a plain case, upon clearly proven 
facts. — R. (MirouELL ) v. Mo 
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r. Shbbwsbuby (Town Clerk), [1909] 1 K. B. 
342 ; 78 L. J. K. B. 234 ; 99 L. T. 964 ; 73 J. P. 
28 ; 7 L. Ot. R. 126 ; 21 Cox, C. C. 761 ; 2 Smith, 
Reg. Cas. 123, D. C. 

Continuoxia Absence, 

See Sect. 1, sub-sect. 7, G., ante, 

D. Avoidance of Office, 

See, generally, Sect. 1, sub-sect. 7, G., ante. 

By election as alderman.] — See 1882 Act, 

s. 14 (4). 

E, Removal, 

See, generally. Corporations, Vol. XIII., 
pp, 305 et Beg,, 316 et seq, 

422. Power to remove — At common law.] — 
The imputation, it was said, is a charge of corrupt 
& dishonest conduct in a public office, & that was 
always & still is a cause of amotion from the office. 
That this was the case before the passing of the 
Municipal Corporations Acts is beyond question ; 
but deft, contends that the power of amotion no 
longer exists now that municipal officers are 
elected under statutory provisions & hold their 
offices not for life, as theretofore, but for limited 
periods, namely six years in the case of aldermen 
& tliree years in the case of councillors. 1882 
Act, s. 39, provides for the avoidance of the office 
of mayor, alderman, or councillor in the case of 
bkpcy., insolvency, compounding with creditors, 
or temporary absence from the borough. These 
causes of loss of office are expressly provided for ; 
but none of them, it is to be observed would have 
afforded the corpn. at conamon law ground for the 
removal of any of its members. The power of 
amotion for reasonable cause is incident to every 
corpn., unless it has been taken away by statute. 
1 can find nothing in any statute taking it away, 
nor anything in any statute inconsistent with its 
existence (Lopes, L.J.). — Booth v, Arnold, 
[1895] 1 Q. B. 671 ; 64 L. J. Q. B. 443 ; 72 L. T. 
310 ; 59 .T. P. 215 ; 43 W. R. 360 ; 11 T. L. B. 
240; 39 Sol. Jo. 314 ; 14 R. 326, C. A. 

423. Since Municipal Corporation Acts.] — 

Re Norton & Penzance Town Council (1872), 
Times, June 10. 

Annotation Refd. Booth v, Arnold, [1895] 1 Q. B. 571. 

424. .] — Booth v, Arnold, No. 422, 

ante. 

425. Grounds for removal — Any reasonable 

cause.] — Booth v, Arnold, No. 422, ante. 

426. Drunkenness.] — R. v. Glocester 

Corpn. (1610), 3 Bulst. 189 ; 81 E. R. 159. 
AnnMations :^lBiei^,U, v. Glide (1691), 12 Mod. Rop. 27; 

Sharp V. London Ctorpn. (1714), GUb. 255. 


427. S, P. R. V, Taylor (1694), 3 Salk. 231 ; 
91 E. R. 795. 

428. .] — ^Where the imputation is an 

imputation not of misconduct in an office, but of 
unfitness for an office, ^ the office for which the 

erson is said to be unfit is not an office of profit, 
ut one merely of what has been called honour or 
credit, the action [for slander] will not lie, unless 
the conduct charged be such as would enable him 
to be removed or deprived of that office. It 
follows that in the present case the action is not 
maintainable (Lord Herschell). 

•^e firat thing, to my mind, which we have to 
is this : whether he can be removed from 
the office of councillor because he is often drunk. 

I can find nothing in the statutes relating to 
borough councillors which enables anybody to 
be removed by reason of drunkenness (Lindley, 
L.J.). — ^Alexander v, Jenkins, [1892] 1 Q. B. 
797 ; 61 L. J. Q. B. 634 ; 66 L. T. 391 ; 66 J. P. 
452 ; 40 W. R. 646 ; 8 T. L. R. 421 ; 36 Sol. Jo. 
326, C. A. 

Annotations: — Consd. Booth v. Arnold, [1895] 1 Q. B. 571 
Befd. Jones v. Jones, [1916] 2 A. C. 481. 

429. Obstruction of business of council 

by riot.] — Haddock’s Case (1681), T. Raym. 435 ; 

1 Vent. 355 ; 83 E. R. 227. 

Annotations : — Refd. R. v. Derby Corpn. (1734), Lee temp. 
Hard. 153 ; R. v. Westwood (1830), 7 Bing”. 1. Mentd. 
CJoichcstcr Ck)rpn. v, Seaber (1766), 3 Burr. 1866. 

430. Bribery.] — Bribery is a good cause 

to remove a corporator from his office. — R. v, 
Tiverton Corpn. (1723), 8 Mod. Rep. 186 ; 88 
E. R. 136. 

431. Libel on & Insult to mayor.] — E. 

having written a letter alleged to be libellous on the 
mayor of B. & having insulted the mayor of B. in 
ct., the mayor & coimcil amoved E. who was a 
common councilman from his office : — Held : 
(1) there could not be any cause to disfranchise a 
member of the corpn., unless it be for a thing done 
which works for the destruction of the body 
corporate, or to the destruction of the liberties 
& privileges thereof, & not any personal offence 
of any one member thereof ; (2) E. was granted a 
mandamus to restore him. — Earle’s (Sm Thomas) 
Case (1790), Carth. 173 ; 90 E. R. 705. 

432. Misconduct In office.] — Booth v, 

Arnold, No. 422, ante, 

433. Procedure — Right of officer to be heard.] — 

Peremptory mandamus granted to a common 
councilman for not setting out in the return that 
the party was summoned. — R. v. King’s Lynn 
Corpn. (1734), Cunn. 98 ; 94 E. R. 1086. 

Annotations : — Refd. R. V, Liverpool Ck)rpn. (1759), 2 Burr. 
7 23 ; R. V, Lymo Ro^ (1779), 1 Doug. K. B. 79. 


L 841 ; 33 


T. Qudlificalion of petitioner — Degree 
0/ ppo/ v. Drys- 
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• I^ower to remove — Since Muni- 
cipal Corporation Acts.] — There la no 
provision in the Municipal CJorpora- 
tions Acta, 1908, granting power to a 
mayor or borough oounolf to oxp 1 
^ member of the ooimcil. 

V...K1KLY (1014), 33 N. Z. 

1' remqvtd — Conrfc- 


qualifloatlon 
candidate at a munlolpal election 


not a ground for unseating him by the 
summary process under Municipal Act, 
1866. — R. (Halsted) V, Ferris (1870), 
5 R. R. 241.-~CAN, 

b. Procedure — Esto^el of applv 
canf.1 — Upon eui applloation under 
Local Government Act, 1890, to oust 
from offloe, it is the ot.'8 duty to con- 
sider whether the appot. has by his 
conduct precluded himself from the 
right to take th*) objections upon which 
he relies, & if the ot. is of opinion that 
ho has so precluded himself, it should 
refuse the applloation. — Re Hendy, 
Ex p, Clayton (1902), 28 V. L. R. 
105.— AUS. 

0 . .1 — The ct. refused 

leave to file an Information to disturb 
a person in the exercise of an offloe to 
which he was elected for one year, 
without oppoaitioii ; the appot. having 
been present at suon election, & made 
no objection. — Re Kelly v. Maoabow 
(1864), 14 C. P. 313, 457.— CAN. 


d. How removed — Summons,, 

A summons under tho Municipal Act 
is not an appropriate prooeeoing to 
unseat a deft, who has forfeited his 
seat by on act subsequent to the elec- 
tion, the election having been legal. — 
R. (McGouverin) V, Lawlor (1870), 5 
P. R, 208.— CAN. 

e. PeHiion,] — Sex- 

smith V, Montgomery (1893), 9 Man. 
L. R. 173.— CAN. 

f. tmrranlo.] • 

Where a person not properly qualified 
has been elected & continues to act as a 
oounoillor the proper procedure for his 
removal is an information in the nature 
of a quo warranto, — Re Mack (1906), 
39 N. S. R. 394.— CAN. 

ff. Interest of relator must be 

proved,] — R. (Boyce) v. Porter, R, 
(Boyce) v, Elus & Nelson (1915), 8 
O. W. N. 307 ; S3 O. L. R. 575 ; 24 
D. L. R, 118.— GAN. 
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Sect, 2, — Government of the municipal borough: 
Sub-sect. 2, Jg. <fc F, ; sub-sects. 3 4, A,] 

484. Restoration — Jurisdiction ol court.] — Coul- 
CHESTER Town & Northen (1616), 1 Roll. Rep. 
336 ; 81 E. R. 526. 

F. Personal Liability for Corporate Acts, 

See Nos. 354-357, ante. 


Sub-sect. 3. — The Aldermen. 


Sec 1882 Act, s. 14. 

435. Precedence inter se. — Jones & Capel’s 
Case (1623), Beni. 125 ; 73 E. R. 985. 

Qualification — Fit person.] -Compare Sub-sect. 
2, E., ante. 

Councillor or qualified as councillor.] — 
See 1882 Act, s. 14 (3) ; Sub-sect. 2, B., ante. 

436. Councillor elected when dis- 

qualified — Election not questioned within twelve 
months.] — Forrester v. Norton, No. 416, ante. 

Disqualifications — As councillors.]— See Sub- 
sect. 2, C., ante. 

437. Holding office under council — Elec- 

tion as alderman declined.] — Baston’s Case (prior 
to 1574), 3 Dyer, 332 b, n. ; 73 E. R. 753. 


Annotations : — Consd. Milward v, Thatcher ( 
Rep. 81. Reid. Awdley'e Case (1626), N 
Patteson (1832), 2 L. J. K, B. 33. 


1787), 2 Term 
oy, 78 ; R. v. 


Election— By council.]— .See 1882 Act, ss. 14, 60. 

•] — See, generally, Elections, Vol. XX., 

pp. et seq. 

438. Enforcement by mandamus.] — R. 

V. Godalming Corpn. (1845), 4 L. T. O. S. 342 ; 
9 J. P. Jo. 84. 


.] — See, generally, Corporations, Vol. 

XIII., p. 322, No. 578 ; Crown I^actice, Vol. 
XVI., pp. 314, 315 ; Elections, Vol. XX., 
pp. 136, 137, Nos. 1105-1109. 

Not questioned within twelve months — 

Valid.]— /See 1882 Act, s. 73. 

439. Avoidance of office — By appointment to 
incompatible office — Town clerk.] — A jurat of tiie 
corpn. of H. may be elected town clerk of that 
corpn. But the two olTices are incompatible, & 
the acceptance of the latter, though an inferior 
office, will vacate the former. — Milward v. 
Thatcher (1787), 2 Term Rep. 81 ; 100 E. R. 
4tb. 


.-—Refd. R. v. Bristol Corpn. (1822), 1 Dow. & 
gy. K. B. 389 ; K. v. Jones (1831), 1 B. & Ad. 677^; 

4 B. & Ad. 9. Mentd. R. t?. Poole 

(1837), 1 Jirr. 942. 

•] — Wliere the town clerk^s 
axjcounts are allowed by the aldermen, or where a 
town clerk acts ministerially under the aldermen, 
judicial officers, the offices are incom- 
patible ; & the appointment to the former office 
18 equi\^ent to an amotion by the corpn. from the 
latter office ; & if the person so appointed continue 
to exercise the office of alderman, this ct. will 
grant an information in the nature of a true war- 
rardo against him. — R. v. Pateman (1788), 2 
Term Rep. 777 ; 100 E. R. 419. 

R. V. Jones (1831), 1 B. & Ad. 


441. .] — In the borough of W. 

the town clerk Is appointed by the mayor, 
aldermen, & bailiffs, to hold the office during their 
pleasure, with a salary, which they have power 
to alter in amount or withdraw Altogether ; & 
one of the town clerk’s duties is to attend all 
corporate meetings of the mayor, aldermen, 
bailiffs, & burgesses, &; draw up minutes of their 
proceedings under their inspection ; — Held : the 
offices of aldermen & town clerk are incompatible, 
& an alderman, by accepting the latter, vacated 
the former office. — R. v. Tizzard (1829), 9 B. & C. 
418 ; 4 Man. & Ry. K. B. 400 ; 2 Man. & Ry. 
M. C. 335 ; 7 L. J. O. S. K. B. 276 ; 109 E. R. 
155. 

Annotations: — Consd. R. v. Jones (1831), 1 B. & Ad. C77 ; 
R. t?. Patteson (1832), 4 B. & Ad. 9. 

See 1882 Act, s. 17 (1). 

442. City & county treasurer — Ap- 

pointment by corporation acting as Justices.] — 

R. V. Patteson, No. 726, post. 

443. By election as councillor.] — R. v. 

Bangor Corpn., No. 394, ante. 

-.] — See, generally, Sect. 1, sub-sect. 7, G., 

ante. 

444. Resignation — When about to go out of 
office — Office not declared vacant — Right to vote at 
next election.] — P ease v. Lowdbn, No. 284, ante. 

445. Resolution for removal — Effect of subse- 
quent rescission — Whether mandamus tor restora- 
tion will issue.] — A town council, upon insufficient 
grounds, & by an illegal mode, passed a resolution 
removing an alderman, & declaring his office void. 
At the next meeting the council formally rescinded 
their previous resolution. The alderman obtained 
a rule for a mandamus to the corpn. to restore him, 
on the ground that he might be liable to 
proceedings, if he continued to act merely upon 
the rescission of the resolution : — Held : the 
corpn. had done all they could do, & there was no 
wrong which the mandamus could remedy. — R. v. 
Ryde Corpn. (1873), 28 L. T. 629 ; 37 J. P. 725. 
Annotation: — Reid. Booth v. Arnold, [1S95J 1 Q. B. 571. 


Sub-sect. 4. — The Mayor. 

A. In General. 

Precedence.]- 1882 Act, ss. 16 (5), 257 (2). 

Over borough Justices.]— 1882 Act, s. 

155 (2). 

Over county Justices acting In business of 
borough.]— 5^66 1882 Act, s. 155 (2). 

446 . Borough business & county 

business arising within borough distinguished. 

Where justices of the peace for the coimty in which 
a borough, not having a sepAirato commission of 
the peace, is situate have issued a summons in a 
matter within their jurisdiction, the matter is 
county business & not borough business, although 
it may have arisen in respect of an offence com- 
mitted within the borough, & the mayor has not, 
by virtue of his office, the right to take the chair 
when the matter comes up for determination. — 
Lawson v. Reynolds, [1904] 1 Ch. 718 ; 73 
L. J. Oh. 451 ; 90 L. T. 278 ; 68 J. P. 254 ; 62 
W. R. 375 ; 20 T. L. R. 293 ; 2 L. G. B. 749. 



caurt.y Xii0 oloctlon of rosD ait a 

wa* set S 

on e wulfh 

aUowed-& sot 

aside with costs. — Cameron v. Beaton 
(1915), 48 N. 8. R. 353.— CAN. 

PART VII. SECT. 2, SUB-SECT. 8. 

486 i. Precedence inter se .) — ** Senior 
alderman ** means senior in actual 
office.— Rc Belfast Municipal Elec- 
tion, Qribbin V. Kirker (1873), I. R. 

7 C. L. 30.— IR. 

h. Removal .) — On a motion to oust 
an alderman if the ct. is of opinion 
that he has been improperly elected 
the ct. has no discretion Sc must oust 
Win.— fa: p . Irwin (1901), 1 S. R. 
N. aw. 310; ISN.S.W.W.N.nt.— 
AUS. 
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447, Effect of omission of name from 

burgess roll.] — It is no objection to the qualifica- 
tion of a person elected to fill the office of mayor 
of a city under 1835 Act, that his name has been 
omitted from the citizen list for the mimicipal year 
in which he was so elected, it appearing that he 
had been duly chosen a councillor of the city on 
Nov. 9 in the preceding year, his name being 
enrolled in the burgess fist of the then current 
municipal year, & that he had continued to hold 
the office of councillor, & to be entitled to be upon 
the citizen roll, up to the time of his election as 
mayor. — B. v. Dixon (1850), 15 Q. B. 33 ; 4 New 
Mag. Cas. 88 ; 19 L. J. Q. B. 363 ; 15 L. T. O. S. 
86 ; 14 J. P. 638 ; 14 Jur. 811 ; 117 E. B. 370. 


Annotations : — Consd. Whalloy v . Bramwell (1850), 15 Q. B- 
775. Refd. R. Ireland (1868), 9 B. & 8. 19. Mentd. 
R. V. Dublin Town CJouncll (1850), 15 L. T. O. S. 624. 

Disqualifications — As councillor.] — See Sub- 

sect. 2, C., ante* 

Election.] — See^ generally. Elections, Vol. XX., 


pp. 134 et seq, 

Regulation — Bye-law Inconsistent with 

charter .] — See Corporations, Vol. XIII., p. 330, 


Nos. 676, 077. 

44g. Enforcement by mandamus — When 

granted — Mayor de facto without colour of right.] — 

Mandamus may bo granted to go to an elec- 
tion though there is a mayor de facto if he have 
no colour of right. — ^Bossiny {alias Tintagel) 
Borough Case (1735), 2 Stra. 1003 ; 93 E. R. 
990. 


Annotations : — Consd. Scarborough Corpn. Case (1743), 2 
Stra, 1180. Retd. R, v . Oxford Corpn. (1735), Loe temp . 
Hard. 178 ; Aberystwlth Case (1740), 2 Stra. 1157. 


.] — See, generally. Crown Prac- 
tice, Vol. XVI., p. 315, Nos. 1267-1274 ; Elec- 
tions, Vol. XX.. pp. 134, 135, Nos. 1080-1085. 

449, Necessary party — Mayor de 

facto.] — In rule for a mandamus to elect a mayor, 
a subsisting mayor de facto must always bo a 
party.— K. v. Bankes (1764), 3 Burr. 1452 ; 1 
Wm. Bl. 445 ; 97 E. B. 922. 

.] — See, generally. Crown Prac- 
tice, Vol. XVI., p. 323. 

Election to corporate office generally.] — See 
Corporations, Vol. XIII., pp. 322 et seq. 

Term of office.] — See 1882 Act, a. 15 (3). 

450. Effect of ouster — Whether liable to 

complete term.] — D urham (Mayor) Case (1661), 
1 Sid. 33; 82E. B. 953. 

Avoidance of office.] — 5'ceSect. 1, sub-sect. 7, G 

ante. 


Remuneration.]— 1882 Act, s. 15 (6), 


451. Provision for extraordinary expendi- 

ture as remuneration — ^Whether allowed.] — A.-G. 
V. Blackburn Corpn., No. 648, post. 

452. No power of council to control 

expenditure.] — A.-G. v, Cardiff Corpn., No. 658, 
post. 

453. Insignia of office — Duty to deliver to 
successor — ^Enforceable by mandamus.] — Ex p. 

Downton (Mayor) (I860), 14 J.‘P. Jo. 319. 

454. Provision out of borough fund — 

Illegal.] — The purchase of a gold chain for the 
mayor of a borough out of the borough fund is 
illegal. — A.-G. v. Batley Corpn, (1872), 26 L. T. 
392. 

456. Title to office — Duty to defend — When 
Interests of corporation concerned.] — B. v. Dawes 
(1769), 4 Burr. 2277 ; 98 E. B. 188. 

456. Powers — To bind corporation.] — The 
mayor & commonalty of Southampton nave an 
assignment from the Crown of a sum of money 
payable yearly out of the customs of the town ; 
the mayor alone makes an acquittance on receiving 
it ; this does not strictly bind the corpn., but was 
allowed in this case on account of precedent. The 
mayor as mayor can do nothing regularly being 
only a part of the corpn. aggregate who are one 
indivisible body, but usage and precedents are 
not to be neglected in things indifferent or not 
mala in se. — Anon. (1484), Jenk. 162 ; 145 B. R. 
104. 

457. To take proceedings — For damage to 

corporate property.] — Allen v. Aybe, No. 299, 
ante. 

As returning officer — At election of councillors.] 

— See Elections, Vol. XX., p. 123, Nos. 994, 995. 

As magistrate — Ex-offlelo justice — For borough.] 
-See 1882 Act, s. 155 (1). 

45g, Borough without separate 

commission of the peace.] — The mayor of a 
borough, without a commission of the peace, 
before whom a person was brought charged with 
embezzlement, remanded the accused to the next 
meeting of the justices of the peace for the county 
in which the borough was situated, & admitted 
him to bail, taking the recognisance of deft, in 
£100 for the appearance of the accused. The 
accused paid to deft. £100 to iudemnify him 
against liability under the recognisances. The 
accused did not appear before the county justices, 
who, not recognising the authority of the mayor 
to remand prisoners for appearance before the 
county bench, took no steps on the information 
preferred before him, but proceeded on a fresh 
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448 i. Election — Enforcement by wan* 
aamus — When granted — Mayor de facie 
ioith^it colour of right,\ — A. weus en* 
rolled a burgress of Dublin, but hh 
name was Bubeequently expungrod, 
A. naa, iii the meantime, been elected 
^coessivoly a town oounolUor & lord 
*Tor of Dublin. A mandamus wa«, 

Issued to the 
council of the borough of Dublin, tc 
proceed to elect a lord mayor in the 

Ac- Dubun BoRouas 
(1851), 3 Ir. Jut. 201.— IR. 

of office.] — Held : until 
wtual election of the alder 
whether on the first Tuesday in 
in case of contest, on the 
JoUowlng, the 

“ 4 . - 


MOORE 

223.-~AUS 


Fitogrrald^ 
7 N. 8. W. 


^ councillor or 

township is entitled as 

his servioos U> the 

a^owance provided lor by the 


statute only. — <3 orpn. of St. Vincent 
V. Grier (1867), 13 Gr. 173.— CAN. 

461 1. Provision for extra- 

ordinary expenditure as remuneration 
— Whether allowed.] — ^Tho ct., in the 
exeroiso of its discretion, refused, under 
the oircumstanoos of the cose, to 
restrain a municipal corpn. from acting 
upon a bye-law lor the payment of 
money to the mayor as remuneration 
for servioos, the money not being pro- 
vided for on the face of the estimates. 
— Heffebnan V. Town of Walkerton 
(1903), 23 C. L. .T. 222 ; 6 O. L. R. 
79 ; 2 0, W. R, 17. 434.— CAN. 

461 ii. .] — Munici- 

pality OF District of South Van- 
couver V. Rae (No. 2) (1906), 12 
B. C. R. 184 ; 4 W. L. R. 98.— CAN. 

m. Powers — To override council — 
Payment of solicitor.] — ^Where a town 
oounoil has, by a majority vote, 
authorised the payment of an account 
rendered by a firm of solrs. for pro- 
fessional services performed for the 
town, the mayor has no authority to 
refuse to sign a cheque for such claim. 


— (X)RNTNG V. Town op Yarmouth 
(No. 1) (1912), 12 E. L. R. 205.— 

CAN* 

n. As magistrate — Ex officio jus- 
tice — For borough.] — The reeves of 
municipalities in unorganised districts 
are, under the legislation relating 
thereto, ex officio justices of the peace 
in their respootivo municipalities. — 
R. V. McGowan (1892), 22 O. R. 497.— 
CAN. 

o. Occupies fiduciary position.] — 
The mayor of Toronto secretly con- 
traoted to purohase at a discount a 
large amount of the debentures of the 
city, which were expected to be issued 
under a future bye-law of the city 
ooimoil : — Held : he was a trustee for 
the city of the profit he derived. — 
City of Toronto v. Bowes (1854), 4 
Gr. 489 ; ojOTd., 6 Gr. 1 ; 11 Moo. P. C. C. 
463.— CAN. 

p. NationaUty.] — An Indian who 
is a British subject, Sc otbenvise quali- 
fied, has an equal right with any other 
British subject to hold the position 
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Sect. 2.-^overnment of the municipal borough: Sect, 3. — OFFICERS AND SERVANTS. 

«u6-«ect. 4, A. & B.; sub-aect. 6. Sect. 3: Sub-sect. 1. — In Genbrai« 

_ ^^ecta. 1 <fc 2, A.] jgg 2 ss. 17-21 ; P. H. Act, 1876, 

uuonnation, & issued a warrant against the s. 189, &, generally, Oobpobations, Vol. XIII., 

accused which was not executed. It did not pp. 307 et aeq* 

appear that deft.'s recognisance had been either 462. Officer & servant distinguished*] — A de- 
lorf eited or ^charged or that he had paid any- claration stated, that the corpn. of L. from time 

accused having been adjudi- immemorial until Jan. 1, 1836, when 5 & 6 Will. 4, 

^ trast^e, sued to recover the c. 63, s. 9, came into operation, had, by persons 

from deft. : by 1836 Act, s. 67, the by them in that behalf appointed, the sole & 

mayor was a justice of the peace for the borough, exclusive privilege of measuring, &, from Jan* 1, 
fX ^5®^®^.^8m8ance was valid ; the £100 was paid 1836, of weighing, all coals imported into the port 
w deft, m pureuance of a contract which was of L. ; & also the right & privilege of appointing 
^ public pohey, but the contract had to perform such work a sufficient number of fit & 
execc^d, & ther^ore pltf. was entitled proper persons, &: from time to time of fixing a 
o (1881), 7 reasonable rate of payment for such work, to be 

^ T *p 219 ; proportioned, previous to Jan, 1, 1836, to the 

°Hemw ■ «^^jeuohner (1885) 15 measured quajitity, & subsequently to that day to 

Q. B. D. 661; Oonsoiidatod EiiloraUon & l^anM (i® the weight of the coals ; such payments to be 
V. MuBffravo, [1900] 1 Ch. 37 ; R. v. Porter, [1910] 1 K. B. made to the persons who should do the work, & 

’ _ . to bo for their own use & benefit. The declaration 

11 1 o county — As chairman of district then alleged a right &, privilege of the corpn, that 

Act, ss. 21 (3), 22 ; Chairmen every owner of a vessel arriving in the port of L. 
of Histnct Councils Act, 1896 (c. 22), s. 1. with coals, should give notice to the corpn., in 

- *7 1 borough sessions.] — See 1882 order that the work might be done by the said 

Act, s. Id5 (2). meters. It then averred that the corpn. had 

Threats to — Ground for criminal Informa- fixed a rate of payment for every score of tons 


Law, Vol. XV., p. 703, weight, & had appointed a reasonable number of 
no, iow, CQal meters, of whom pltf. was one ; that deft, 

imported several tons of coal into the port of L„ 

arrival 
give 


jB. Ffloyor de facto, — wuw v* auw.. vuv? ^f\jM.v vx 

469. Mayor de facto — Validity of acts.] The ^ i^bat, although it was his duty, on the arri 

acts of a mayor de facto are good until he is dis- before landing the coals, to give 

placed. — Knight v. Wells Corpn. (1696) 1 Lut be did riot do so, whereby pltf. was pre- 

608 ; 125 E. R. 267. * vented from weiglmg the coals, & of earning the 

An^tation Colchcflter Corpn. v. Seaber (1766) 3 fi-^^^unt payable in respect thereof. The pleas 

^866. ' traversed the right of the corpn. to weigh the 

Aaft 1882 Act, s. 42 (1), co^s, & also the appointment of pltf. as coal meter. 

460. Presumption that mayor de Jure.] — Evidence was given of a custom to measure all 

Ferson m possession of the office of mayor shall be imported into the port of L, before Jan. 1, 

deemed legally so till the contrary appear. — Piper 1836, & after that date to weigh them ; & that the 

Holt, K. B. 170 ; 12 Mod. Rep. corpn. had ordered that the meters should be paid 

253 ; on PI P? QQ9 ^ e%4’. n VXrVM "t 3 * _ _ *3 J» 


253 ; 90 E. R. 992. 

461. Necessary party to mandamus to elect.] 

R. V, Bankes, No. 449, ante. 


Sub “SECT. 6. — The Deputy Mayor. 
See 1882 Act, s. 16. 


at a rate per ton on coals weighed instead of per 
chaldron as before. In proof of pltf.’s appoint- 
ment as a meter, he gave in evidence an entry, not 
under seal, in the corpn. books, stating that he 
was so appointed. Pltf. had ever since acted as a 
coal meter:— Held; (1) the right of the corpn. 
by custom to measure coals imported was not 
converted by 6 & 6 Will. 4, c. 63, into a right to 


of reeve of a niimicipality.--R. (Gibb) 
*. White (1870), 5 P. R. 3 15.-“^ AN. ^ 

0 / candidature.]-— A 
^noidate for reeve, who ie proposed 
& seconded at the nomination, may. 
With the consent of his proposer & 
fl^j^nder & of the electors present, 

^ candidature.— R. 
(1S71). 5 P. R. 

°i, tox^eaU — WheOier 
mayor of a 
ca^ot purchase at a tax 
BjJe of lauds in his municipality^ 
®- Pabib (1874}. 21 Or. 

— if'hat U.] 
^ ^ceptance of office by a mayor 

S O. lS77, c. 174, 

wri. a month from which a 

or ms election must Issue, is a formal 

of^uiflfl^HJ declaration 

& ofQoe. — R. (CtANPvi 
(1881). 48 U. C. 

PART VII. SECT. 2 . SUB- 8 E( 7 r. 6. 

*. Electi^ — Power, of maaor \ 

^‘®t- 0- 99, toe^re 
of JS! o* Toronto, beta* a mombi? 
ol the oonnty oonnoll ot P^. to ^ch 


the vUlaff© of Brampton sent members, 
had sumclont interest in the election 
of a deputy reeve for that village to 
enable him to question It. — R. (H^art) 
V. Lindsay (1859), 18 U. C. R. 51.— 

LAN* 

PART VII. SECT. 8, SUB-SECT. 1. 

4®2L Oj^cr d: servant distinffuished.] 
Oflaclol ’* is Intended to apply to 
such officers as the city clerk, treasurer, 
assessor, etc., whose powers & acts are 
primarily of an executive & coercive 
or quasi “Coercive character, & are 
blndl]^ upon & affect the rights of the 
inhabitants & ratepayers of tne muniei* 
p^ity. The city engffieer is an em- 
ployee or servant, not an ** officer."— 
Spe^an V, Caloaby( 1908), 1 Alta. 
L. R. 454 ; 9 W. L. R. 264.— CAN. 
b. LiaMlity of corporation — For 
of officers db sereanfs.}— A muni- 
cipal corpn. Is not civilly r^ponslble 
lor acts of its offloors or servants other 
than those done within the scope of 
authority as such. — ^M onteusal 
(18»8), 28 e. O. R. 

— Bowles r. Cnr 

1 W. W. R. 

198 ; 45 D. L, R. 94.— CAN. 
d. Assault,} — A tntuii* 


clpal corporation is liable for assaults 
oommitted by its servants. — Montreal 
Corpn. & Boolan (1871), 13 L. C. J, 
71 ; affd,, 18 L. C. J. 124.— CAN. 

•• Neqliaencc. J — Harris 

V. Martbr (1874), 2 l>ug. 165.— CAN. 

f*,'— — .) — Howarth 

r. McGuoan (1893), 23 O. R. 396.— 

CAN. 

g. .] — r. 

gup^LL (1900), 8 Nfld. L. R. 364.— 

Contract.] — Ellis 

Haufax (1896). 29 N. 8. R. 

wo. — 'LAN. 

^ — TT ‘J — Currie v. 

Rural Munioipauty op Wreford & 
L^HER, [1917] 2 W. W. R. 823.— 

1. .J — Ford v. 

Oamaru (Mayor & Corpn.) (1881), 1 
N. Z. L. R. 97 (8. C.).— N.Z. 

“• ; — •— — lUeodl distress.] — A 
mimlclwlty is responsible for the acts 
of its officers in iUegodly placing arrears 
of taxes on the roll of a oolToctor & 
snl^quent distress th^tefor. — G aston 

Corpn* (1898), SO 

l/s JK« lu*~^ANs 

n. - — — — — PotmdAree;^ — In- 
depmdmi public 1— Burns v. 
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weigh ; (2) as the payment in respect of the 

measurement was for the benefit of the meter 
only, he was an officer Sc not a mere servant of 
the corpn., Sc therefore an appointment under 
seal was necessary.—SMiTH v. OABTWBiaHT (1851), 
6 Exch. 927 ; 20 L. J. Ex. 401 ; 17 L. T. O. S. 
258 ; 15 J. P. 664 ; 166 E. B. 823, Ex. Ch. 

Annotation : — Oenerally, Mentd. McMahon v. Lennard 
(1858), 0 H. L. Cos. 970. 

Superannuation.] — See, generally. Local Govern- 
ment & Other Officers Superannuation Act, 
1922 (c. 69). 

Poor law officers.] — See Poor Law. 

Liability o! corporation — For acts of officers Sc 
servants — Meat Improperly condemned.] — See 

Food & Drugs, Vol. XXV., p. 113. 

.] — See, generally. Corporations, Vol. 

XIII., pp. 403 et aeq. 

Corporate office.] — See Sect. 1, sub-sect. 7, anie. 


Sub-sect. 2. — Officers. 

A, In General. 

463. Appointment — Necessity lor seal.] — Smith 
V. Cartwright, No. 462, ante. 

Officers to be appointed by corporation — As 

urban authority.] — See P. H. Act, 1875, s. 189 ; 
Part V., Sect. 3, ante. 

Security to be given.] — See 1882 Act, s. 20. 

Discharge of surety — Under fidelity 

guarantee.] — See, generally. Guarantee, Vol. 
XXVI., pp. 159 et aeq., 165 et aeq., 172, 173, 188 
et aeq. 

Remuneration — Additional remuneration.] — 
Compare Part V., Sect. 3, sub-sect. 1, ante. 

464. Contract for— Whether implied— 

Officer of former corporation continued in em- 
ployment.] — Jones v. Carmarthen Corpn., No. 
483, post. 

465. How recovered.] — 1835 Act, s. 92, 

enacts, “ that after the election of the treasurer in 
any borough, the rents Sc profits of all heredita- 
ments, & the interest of all moneys belonging to 
the corpn., shall be paid to the treasurer. Sc by 
liim carried to the account of the ‘ Borough 
bund,’ which fund shall be applied towards 
payment of the salary of the mayor, etc., & of the 
respective salaries of the town clerk Sc treasurer, 


Sl of every other officer whom the council shall 
appoint”; — Held: an officer appointed by the 
council with a salary cannot maintain an action 
of debt against the corpn. for arrears of such 
salary. 

Serrible : the remedy of the person claiming such 
salary is by mandamus to the corpn., requiring 
them to pay it out of the borough fund ; Sc Q 
that be not sufficient, to levy a borough rate for 
the purpose. — Addison v. Preston Corpn. (1852), 
12 C. B. 108 ; 21 L. J. C. P. 146 ; 19 L. T. O. 8. 
184; 16J. P.280; 16 Jur. 643 ; 138 E. R. 842. 

Annotaiion : — Mentd. Darlow v. Shuttleworth, [1902] 1 

K. B. 721. 

466. Responsibility — Joint officers.] — How far 
one joint officer shall be answerable for the acts of 
the other. 

A mandamus went to the two bailiffs of a town 
to admit a man into the office of chamberlain. 
No return was made to it. Upon which an attach- 
ment was moved for, Sc the ct. granted it against 
them both, though affidavit was made that one 
of them was always willing to make a return, but 
could not, because the other had got the mandamus 
into his own hands, Sc would not let him have it. 
The reason the ct. gave was, that they were both 
to be considered as one officer to them. — R. v. 
Bridgnorth (Bailiffs) (1728), 1 Barn. K. B. 53 ; 
94 E. R. 37 ; sub nom. Bridgenorth (Bailiffs) 
Case, 2 Stra. 808. 

467. Determination of appointment — By sur- 
render of charter — New charter granted in new 
name.] — Howard’s (Sir Charles) Case (1627), 
as reported in Hut. 86 ; 123 E. R. 1119. 

Annotaiions : — Mentd. K. v. Patteson (1832), 4 B. & Ad. 9 ; 

Pease v. Courtney, [1904] 2 Ch. 603. 

Duty to account & deliver up books, etc.] — See 

1882 Act, s. 21 (3), (4). 

468. Remedy for breach — Whether sum- 

mary procedure sole remedy.] — 1835 Act, s. 60, 
which gives a summary remedy against a cor- 
porate officer who refuses to comply with the 
provisions of the Act, as to giving up to the town 
council of the borough all documents in the 
custody of such officer, & paying over moneys, etc., 
does not take away the right of action winch the 
corpn. have against such officer for the breach of 
duty so imposed by that sect. — Lichfield Corpn. 
r. Simpson (1845), 8 Q. B. 65 ; 15 L. J. Q. B. 78 ; 


Haloombk Town Board (1890), 9 
N. Z. L. It. 223. — N.Z. 

p. Miacor^uct — Powers of com- 
nils, non to Chambers v. 

VVinchestok (1907), 10 O. W. R. 909 ; 
lo O. L. R. 316.— CAN, 


PART Vn. SECT. 8. SUB-SECT. 2.— 

b Appointment — Necesaitv , 
seal.] — Bkouqhton v. Brantfo 
Corpn. (1869), 19 C. P. 434. — CAN, 

— 1'be appoli 
mont of a consulting engineer must 
made lu^er the common seal of t 

Corpn. (1872), Mao. 718.--N.Z. 

— Alteration by \ 
solution.] — Tetley v. City of va 
COUVER (1897). 6 B. O. R: 276?-c1!u 

sorl' Where ass< 

omit tn munioipalltl 

A?te nVpPi}?^ dlreotlonfl 

arl^fi A ^*^7 there! 

Boom that won 

causing such lo 

therSor to tl 


corpn. 



his neglect to deposit in the bank 
moneys collected by him for the town. 
— Emerson Town v. Wright (1907), 5 
W\ L. R. 365.— can. 

t. Determination of appointment — 
Whether absence sufficient.] — The 
more absonoe from the parish of a 
parish ofhoor does not create a vacancy. 
— 1C V. Close (1880), 19 N. B. R. 602.— 
CAN. 

a. Office held ** during plea- 

sure.**] — Mimlcipal offleors appointed 
by the oouncil hold oftloe during the 
pleasure of the council, Sc may bo 
removed without notice & without 
cause. — Willson r. York (1881), 46 

U. C. R, 289.— CAN. 

b. .] — Vernon v. Town 

of Smith’s Falls Corpn. (1891), 21 
O. R. 331.— CAN. 

0. J — Davis r. City of 

Montreal (1897), 27 S. C. R. 530.— 

CAN. 

-.] — North Vanoottver 

V. Keene (1903), 24 C. L. T. 197 ; 10 
B. C. R. 276.— CAN. 

e. .] — Newby v. Brown- 

lee (1916), 34 W. L. R. 278 ; 10 

W. W. R. 249.— CAN. 

f. .] — Dickenson e. 

Rural Munichpalitt of Stokebenqb 


No. 73 (Sask.), [1920] 1 W. W. R. 235 ; 
50 D. L. R. 383 ; 13 Sask. L. R. 1.— 

CAN. 

J — Gardner v. Ni- 
agara Falls City (1923), 55 O. L. R. 
63.— CAN. 

h. .1 — Municipality of Rat- 

NAGIRI V. VaSUDEO BaLKRISHNA LoT- 
LIKAR (1915), I. L. R. 39 Bom. 600. — 

IND. 

k. Dviy to deliver up papers.] — 
Mandamus lies to compel tne delivery 
of papers by a publication ofBoor to his 
successor. — R. (Pacaud) v. Dubord 
(1885), 3 Man. L. R. 15.— CAN. 

l. Disqualification — Officer failing 
to account within proper time.}— A. 
collector of rates who had not paid 
over the amoimt collected by him & 
settled his accounts with the treasurer 
on or before the third Monday in Dec. 
of tho year for which he had been 
serving, was ineligible lor any town- 
ship office. — R. V. Ryan (1849), 6 
U. C. R. 296.— CAN. 

m. Commissioner — Subsisting 

account between municipality d: candi- 
date,] — Under the Calga^ City charter, 
the fact of the existenoe of an account 
between the city & a candidate for the 
office of oomr.. whether disputed or 
not, does not disqualify the candidate 



Locai Government. 


Sect. S.— Officers and servants; Sub-sect. 2, A. tS; B. 
(g), (&), (c) & (d).1 

6 L. T. O. S. 122 ; 10 J. P. 120 ; 9 Jur. 989 ; 116 
E. R. 798. 

’~“Mentd. Marshall v, NloholJs (1852). 18 Q. B. 
882; Wiley v, Crawford (1861), 1 B. & S. 263 : Great 
Northern Bashing Co. e. Edgehill (1883), 11 Q. B, D. 225. 


the term of one year, with an option to the 
lessee to extend the term to three years. By the 
conditions of auction a lease was to be granted on 
or before Aug. 17, 1872, the rent to be paid by 
equal monthly payments, the first payment to 
be made to the clerk of the lessors, “ immediately 
on the fall of the hammer,” & the lessee to be 


B, The Toton Clerk, 


(a) In General, 

Appointment.]— 1882 Act, s. 17. 

4?69. Qualification of one candidate ques* 

tinned — Right to have name submitted.] — There 
being a vacancy in the office of town cleric, in the 
borough of B., L., one of the councillors before the 
passing of 6 & 7 Will. 4, c. 104, tendered his resig- 
nation of his office of councillor to the council, 
who refused to accept it, on the ground that he 
cpuld not, under 1836 Act, resign. At a subse- 
quent meeting of the council, held for the purpose 
of electing a town clerk, L. & S. were nominated 
as canffidates ; but the mayor, considering that 
L. was incapable of being elected, refused to sub- 
mit his name to the council, & declared that S. 
was elected to the office ; — Held : he was bound 
to submit both names to the council ; <&, therefore, 
S. was not duly elected. — R. v, Shebbeare (1837), 
0 L. J. K. B. 105 ; IJ. P. 102 ; 1 Jur. 7. 

470. Presumption that meeting appointing 

duly summoned.] — ( 1 ) On a rule for an informa- 
tion in the nature of a qiu) warranto ^ for exercising 
the office of town clerk imder an election at a 
meeting of the council, it will be presumed proper 
notices of the meeting had been given, according 
to 1835 Act, 8, 69, unless the contrary appears on 
the affidavits. 

(2) Rescinding a resolution for the appoint- 
ment of a town clerk, is a valid displacing of him 
from the office. 


(3) The meeting at which the new town cleri 
was appointed & the old one displaced, having 
been an adjournment of the [quarterly] meeting 
at which the old town clerk had been appointed, 
qu, : whether it was necessary that notice should 
have been given to the old town clerk, or to the 
members of the town council.— R, v, Thomas 
(1838), 8 Ad. & El. 183 ; 3 Nev. & P. K. B. 288 ; 

^ ’ 7 L. J. Q. B. 141 ; 2 J. P. 

299 ; 2 Jur. 347 ; 112 E. R. 807. 

Mentd. Re Bishop, R, v, Edye 
\io4o;, 10 j. y. J3. s. 


As vacation of incompatible office — Aider- 
man.] — See Nos. 439-441, ante. 

471^. Title to office — Who may question.] — 

Any burgess is a competent relator in quo warranto 
against a party exercising the office of town clerk, 

though the right of electing to that office be in a 
select body. 

^ ^ . . J . s fV. ^ as soon as he is chosen, is a 

mmistenal officer, in whom all the burgesses have 
^ interest (Lord Tenterden, O.J.). — R. v, 

^ ^38 ; 1 Man. & 

I*'y- M. C. 205 ; 6 L. J. O. 8. K. B. 170, 

472. Authority to bind corporation.] — In pur- 
suance of a resolution of the town council of K., 

1872, & entered in the corpn. 
with the corporate seal, a market, 
I Q belonging to the corpn. were, 

lo, 1872, put up to lease by auction for 


always one month*s rent in advance ; & in case of 
failure by the lessee to perform any of the con- 
ditions, the rent then already paid was to be 
absolutely forfeited, & the lease to be null & void. 
The lessee was also, ” at the fall of the hammer,” 
to produce two sureties, to be approved of by the 
lessors or their clerk, for the payment of rent & 
performance of covenants, & who were also forth- 
with to sign the conditions & lease. Deft., as the 
highest bidder, became the purchaser or renter of 
the said market & tolls for one year, & thereupon 
the contract at the foot of the conditions was 
signed by him, & also by the town clerk, although 
the latter was not authorised by the corpn. imder 
seal so to do. Deft, also paid one month’s rent 
in advance to the town clerk ; but, not being 
prepared with the required sureties, a week’s time 
was given to him by the town clerk to produce 
them, which period was subsequently further 
extended. A report of the above lettings to deft., 
& his payment of the month’s rent, was made to 
the corpn., & was adopted by them by a resolution 
of Aug. 7, 1872, entered in the corpn. books, &; 
sealed with the corpn. seal. By some mistake the 
keys of the market buildings were without the 
authority of the corpn., & contrary to the instruc- 
tions of the town clerk, handed by the market 
keeper to deft., who retained them for some days, 
but who never otherwise obtained possession of 
the market, & never received any tolls. Deft, 
finally failed to produce his sureties, the corpn. 
relet the premises to another person, & brought 
an action against deft, to recover damages for nis 
breach of contract ; — Held : as the contract was 
not under the corpn. seal, or signed by an agent of 
the corpn. duly « expressly authorised by them 
under seal for that purpose, & as the resolution of 
Aug. 7 was after the breach, & so too late to 
operate as a ratification, & there was no such part 
performance as to entitle deft, in equity to a 
specific performance on the part of pltfs., the 
contract was void for want of mutuality, &: pltfs.’ 
action thereon was not sustainable. — Kidder- 
minster Corpn. v. Hardwick (1873), L. R. 9 
Exch. 13 ; 43 L. J. Ex. 9 ; 29 L. T. 611 ; 22 W. R. 
160. 

Annotaiions : — Folld. Oxford Corpn. v. Crow, 11893] 3 Ch. 
535. Beld. Melbourne Banking Corpn. v. Brougham 
(1879), 4 App. Cas. 156. 

473. .] — A lessee of buildings belonging to 

a municipal corpn. wrote letters on May 10 & 13, 
1892, to the mayor & the chairman of the public 
improvements committee of the corpn., which 
had not been appointed under seal, offering to 
surrender his lease, pull down the existing build- 
ings, & erect new buildings, provided the corpn. 
would grant him a new lease on specified terms. 
On Mav 13, 1892, the town clerk wrote to the 
lessee that the committee accepted his proposals, 
subject to the council’s approval. On May 27, 
1892, the lessee wrote to the town clerk modifying 
the terms of his original proposals. On Juno 1, 
1892, the council approved, but not under seal, 


. — Re Graves. 

»ART VII. SECT. 3. SUB-SECT. 2.— 

B. (a). 

n. AppoitUmerU — Wtidher Heal neces- 


sary .] — The town clerk of a niunl- 
clpailty established under 18 Viet. 
No. 15, is an officer necessary for carry- 
ing out the purposes for which the 
municipality Is formed & his appoint 
ment need not be under seal. — R. r. 
East Co lung wood Municipal Coun- 


cil (1861), 1 W. & W. 1.— AUS. 

o. Appoininumt of irUeritn town 
clerk — PemUiitf disjnue as to validity 
of removal of ioxm clerk .] — Botrbsay 
Magistrates v, Oaesb (1902), 4 P. 
Ct. of 8ess.) 641 ; 39 So, L. R. 450 ; 
9 S. h, T. 498.— SOOT. 
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the committee’s acceptance of the original pro- 
posals, & this approv^ was communica^d to the 
lessee by letter. On July 21, 1892, deft., by letter, 
withdrew his proposals ; — Held : the contract, not 
having been under the seal of the corpn., or signed 
on their behalf by any person authorised under 
seal to do so, or ratified under seal, or part per- 
formed or acted on, could not be enforced by the 
corpn. — O xford Corpn. v. Crow, [1893] 3 Ch. 
535 ; 69 L. T. 228 ; 42 W. R. 200 ; 8 R. 279. 

Annotatvm: — Reid, Hoare v. Lewisham Corpn. (1901), 85 

L. T. 281. 

See, also, No. 613, post, 

474. Town clerk also clerk of the peace — ^Agree- 
ment to procure share of duties for another — 
Whether valid.] — An attorney, town clerk, & clerk 
of the peace for the borough of L. in the county of 
L., upon the dissolution of a partnership which 
had existed between him &; two other persons, 
entered into an agreement to pay to one of them, 
D,, a certain sum of money, & to use his en- 
deavours to procure for him one fourth of the 
prosecutions arising in the town clerk’s office. 
In an action by D. on this agreement, it appeaj^ed 
that the magistrates of the borough of L. commit 
some offenders to be tried at the borough sessions, 
others at the county sessions, & others at the 
county assizes: — Held: (1) the agreement ex- 
tended to all prosecutions “ arising in the town 
clerk’s office,” wherever they might be tried, & 
letters written before the agreement was signed 
could not be given in evidence to show that the 
paities intended the agreement to be applicable 
to the prosecutions of the borough sessions only ; 
(2) deft., as clerk of the peace of the borough, 
could not legally enter into such an agreement 
as that set out in the declaration. 

Qu. : whether it would have been legal had he 
been town clerk only, & not clerk of the peace. — 
Hughes v, Statham (1826), 4 B. & C. 187 ; 6 
How. & Ry. K. B. 219 ; 3 Dow. & Ry. M. C. 124 ; 
3 L. J. O. S. K. B. 179 ; 107 E. R. 1029. 

476. Town clerk not clerk of the peace — Agree- 
ment to procure share of prosecutions for another 

Whether valld.]~HuGHES r. Statham, No. 474, 

ante. 

Duties of clerk of the peace.]— 5ec 1882 
Act, s. 222, iSc, generally. Magistrates. 


(6) Incompatible Offices, 

. Nos. 439-441, ante, & Nos. 47 

477, post, 

CounclUor.]— See 1882 Act, s. 17 ( 1 ). 

Elective auditor.]— See 1882 Act, s. 26 (2). 
^nasmeT.]~See 1882 Act, a. 18 (4). 

478. Appointment to inoompaUble office — A] 

i terminated.] — Baston 

OASE (prior to 1574), 3 Dyer, 332 b, n. ; 73 B. 1 

•' ™w<ird e. Thatcher (1787), 2 Tei 
Paftesou (1832). 2 L 7 K/T 83. * 

roJLw * Vkbibb V . Sandwk 

a’* ^ ; 84 B, B. 68 ; , 

verbior V. Sandwtoh (Mayor), 1 Sid. 306. 

IB. 

1. 9. 


^8. To oust from offloe of town clerk — 

Jurisdiction of court.] — B aston’s Case (prior to 
1674), 3 Dyer, 332 b, n. ; 73 E. R. 763. 

AnnotationB : — Oonsd. isdlward v, Thatcher (1787), 2 Term 
R^p. 81. R^. Awdley'a Case (1626), Noy, 78; R. v, 
Patteson (1832), 2 L. J. K. B. 83. 

479. .] — Awdley’s Case (1626), 

Noy, 78 ; 74 E. R. 1045 ; anb nom, Audly’s Case, 
Lat. 123 ; sub nom, Awdblby v, Joyb, Poph. 
176. 

Annotation : — Held. It. v. Patteson (1832), 2 L. J. K. B. 33. 

Appointment of person holding incompatible 
office — Alderman — First office vacated.] — See 

Nos. 439-441, ante. 


(c) Removal, 

See 1882 Act, s. 17 (2). 

480. Whether cause must be assigned — Clerk 

removable at pleasure.] — A town clerk durante 
bene plcunto is removable without cause. — R. v, 
Stratford-upon-Avon Corpn. (1670), 1 Lev. 
291 ; 83 E. R. 413 ; sub nom, R. v, Deighton, 
2 Keb. 656 ; sub nom, Dighton v, Stratford 
Corpn., 1 Sid. 461 ; 2 Keb. 641 ; sub nom, 

Dighton’s Case, T. Raym. 188 ; 1 Vent. 77, 82. 

Annotation : — Mentd. R. v. Darlington School (1841), 6 

Q. B. 682. 

481. Notice of Intention to remove — Whether 
necessary — Removal at adjourned meeting.] — R. v. 

Thomas, No. 470, ante, 

482. Mode of removal — Rescission of resolution 
of appointment.] — R. v, Thomas, No. 470, ante, 

(d) Remuneration, 

See, generally, 1882 Act, s. 20. 

483. Right to — In' respect of statutory duties — 
Where no salary paid.] — 1835 Act directed certain 
things to be done by the town clerk, & provided 
that all moneys actually disbursed by him in 
carrying the provisions of the Act into effect should 
be repaid to him out of the borough fund ; but 
was silent as to any remimeration for the duties 
imposed. No salary was attached to the office of 
town clerk, who always charged the corpn. 
for his services, & during three years had been 
remunerated by them for duties performed under 
the Municipal Act, of a similar kind with those in 
respect of which he now claimed to be remunerated 
by the co^n. : — Held : the duties were imposed 
by the legislature without remuneration, &, there- 
fore, the corpn. were not liable in respect thereof. 
Also, the corpn. not being liable to the payments 
made during the previous years, no contract could 
be implied therefrom. — Jones v, Carmarthen 
Corpn. (1841), 8 M. & W. 605 ; 10 L. J. Ex 401 ; 
161 E. R. 1180 ; previous proceedings (1839), 3 
J. P. 754. 

Annotaliona : — Thomas t>. Swansea Oorpn. (1842), 12 

L, J. Ex. 73. Reid. R. V, Stamford Corpn. (1844), 6 Q. B. 

433 ; Newington L. B. t. Eldrldge (1879), 12 Ch. D. 349 ; 

Munton v. Truro (1886), 17 Q. B. D. 783. 

484. Where salary paid.] — The 

town council of a borough resolved “ that one 
hundred guineas be fixed as the salary of the town 
clerk for his attendance on the business of the 
council & committees, & that he be paid the usual 
chaises in defending & bringing a^jtions.” On 
motion to review the taxation of the town clerk’s 
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effect of 


all such officers hold office during the 
pleasure of the oouncil, & may be 
removed at any time without notice 
or cause shown therefor. Sc without 
the oouncil incurring any liability 
thereby. — H eluems t?. Citt op St. 
Catharines Corpn. (1894), 25 O. R. 
683.— CAN. 

4S0il. 


2 D. L. R. 823 ; 67 N. S. R, 210.— 

CAN. 

PART VH. SECT. 8, SUB-SECT. 2.— 

B. (d). 

p. No agreement aa to — Action 
against clerh^No rigM to cotmierclaim 
for remuneraHon ,] — ^Town op Stdnev 
V, Hill (1893 25 N. S. R. 433.— CAN. 


.] — Re CURRV, [1924] 
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8ect 8. — Officers and servants: Sub-sect, 2, B, {d) 

' W. 

bills : — Held : the master proceeded on the right 
principle, in considering the salary as a remunera- 
tion for all business, except the bringing defend- 
ing actions. — T homas v. Swansea Corpn. (1842), 
2 Dowl. N. S. 470 ; 12 L. J. Ex. 73 ; 7 J. P. 709 ; 
subsequent proceedings (1843), 11 M. W. 83. 

486. As registration o£Qicer.] — The 

town clerk of a municipal corpn. is not entitled to 
any remuneration for lus mere expenditure of time 
& trouble in carrying into effect the provisions 
of Parliamentary Voters Begistration Act, 1843 
(c. 18) ; but, under sect. 65, he is entitled to recover 
in the manner therein provided, the “ expenses 
incurred by him,” that is, money necessarily paid 
by him in carrying the Act into effect, — R. r. 
iferNiTY & St, Mary United Parishes, Borough 
OP Hull (Governors op the Poor) (1853), 21 
L.. T. O. S. 101. 

.] — See, now. Representation of 

the People Act, 1918 (c. 64), ss. 12 (2), 13 (2), 15. 

486. Agreement as to — Necessity for seal — 
Re-appointment on higher salary.] — A resolution, 
on the re-appointment of a town clerk by a corpn. 
after 1835 Act, to increase his salary in compensa- 
tion for the loss of former emoluments, is not 
valid unless executed under seal. — R. v. Stampord 
Corpn. (1844), 6 Q. B. 433 ; 3 L. T. O. S. 281 ; 9 
J. P. 359 ; 8 Jut. 909 ; 115 E. R. 165. 

Aimotations : — Refd. R. V, Bristol & Exeter Ry. (1845), 3 

Ry. & Can. Cas. 777 ; R. v, Prost (1851), 15 Jur. 554 ; 

Dyte t. St. Pancras Board ol Qrdus. (1872), 27 L. T. 342. 

487. Retainer for extra work.] — 

R. V. Prest, No. 542, post, 

4 g 8 , Whether implied — From previous 

payments.] — Jones v, Carmarthen Corpn., No. 
483, ante, 

489. Construction — Remuneration by 

salary — & charges in respect of actions.]— Thomas 
V, Swansea Corpn., No, 484, ante, 

490. Whether Parliamentary 

business included.] — By the resolution appointing 
an attorney to be town clerk with an annusd 
salary, exclusive of money out of pocket, it was 
stated to be “ for the ^charge of all duties, 
routine & appurtenant to the office, as set forth in 
the 1‘epoi't presented by the committee to the 
coimcil on that day.” By the report a former 
report was appended, in which it was stated that 
” professional business appurtenant to the office 
of town clerk consists of Parliamentary proceed- 
ings, perusing the daily votes of the House of 
Commons, & watching the bills likely to effect the 
interests of the borough ” : — Held : the town 
clerk could not charge beyond money out of pocket 
for Parliamentary business performed by order of 
the council of the borough, in the borough & in 
London, concerning certain bills in Parliament 
affecting the borough. — Morgan v. Birmingham 
Corpn. (1857), 28 L. T. O. S. 272 ; 21 J. P. 166 ; 

5 W. R. 291. 


491. Additional remuneration — Whether pay- 
able out of borough fund.] — R. v, Prest, No. 542, 
post. 

492 . Whether agreement under seal 

necessary.] — R. v. Iciest, No. 642, ante, 

493. Reimbursement of expenses — As registra- 
tion officer — Necessa^ expenses.] — B. v. Trinity 
& St. Mary United Parishes, Borough op Hull 
(Governors op the Poor), No. 486, ante, 

494. What are.] — Under 

Parliamentary Voters Begistration Act, 1843 
(c. 18), s. 48, the town clerk of a borough, incident- 
ally to his office, is to cause the lists of voters to 
be copied & printed, & to have the names arranged 
& numbered ; &, if he hires a person to do tnis 
for him, to make copies for the prin^r, & to super- 
intend the printing, he is not entitled to be re- 
imbursed the expense by the parish officers under 
Parliamentary Voters Registration Act, 1843 
(c. 18), s. 65, unless he cannot, by the reasonable 
labour of himself & his ordinary assistants, per- 
form the duty without extra aid. But he is 
entitled to be reimbursed for the expense of 
printing. — R. v, Allday (1857), 7 E. & B. 799 ; 
26 L. J. Q. B. 292 ; 29 L. T. O. S. 179 ; 22 J. P. 
159 ; 3 Jur. N. S. 961 ; 5 W. B. 625 ; 119 E. R. 
1443. 

-.] — See, now. Representation of 
the People Act, 1918 (c. 64), s. 15. 

Acceptance of fee or reward — Beyond salary & 
allowances — Liability to penalty.] — See Nos. 
61, 62, arde, 

(e) Duties, Rights and Liahilities. 

In connection with corporation books, etc. — 
Custody.] — See 1882 Act, ss. 17 (3), 203, &, gene- 
rally, Corporations, Vol. XIII., p. 348. 

Duty to allow inspection.] — See 1882 Act, 
s. 233, generally. Corporations, Vol. XIII., 
pp. 302 et seq,, 348, 422 et seq, 

Production — In legal proceedings.] — Sec, 

generally, Corporations, Vol. XIII., p. 426. 

Delivery of books wrongfully retained — 

Enforceable by mandamus.] — See Crown Prac- 
tice, Vol. XVI., p. 316, No. 1275. 

.] — See, further. Sub-sect. 2, A., ante. 

Liability to account.] — See Sub-sect. 2, A., ante, 
495. Authentication of documents — Document 
signed without previous authority — Subsequent 
adoption.] — Pltf. was the owner of some houses in 
M. ; the surveyor to the city certified in writing 
that there was imminent danger from them, & 
thereupon the town clerk, in the name of the 
corpn., directed the surveyor to cause the houses 
to be secured in such manner as he should think 
requisite. The directions by the town clerk to 
the surveyor were given without any express 
antecedent authority from the corpn. The corpn. 
by its subsequent proceedings adopted & acted 
upon the directions of the town clerk. Pltf. sued 
the corpn. for wrongfully taking down his houses, 
& proposed to show that there was not immin ent 

mayor suspended him & called upon 
him to hand over the books to him or 
to his Bucoessor. The clerk refused & 
the mayor reported the matter to the 
council 8c ho was dismissed : — Held : 
they were iustifled in dismissing him. 
— Smethurst V, Wyalono Municipal 
District (1902), 2 S. R. N. 8. W. 409 ; 
19 N. S. W. W. N. 300.— AU8. 

0 . Duty to act as chairman — At 
election of district oounciUor,] — At a 
township meeting for the election of 
township officers, the first duty of the 
meeting is to elect a district oounoillor, 
8c the town clerk ex officio may preside 
as chairman of the meeting until such 


4. Reduction — Discretion of coun- 
cil.] — Re Port Hood Town Clerk 
(1912), 11 E. L. R. 544.— can. 

r. Pension — Not liable to execu- 
tion ,] — The pension payable to a 
retired town clerk, under 32 & 33 Vlct. 
c. 79, is not assignable or chargeable 
with debts, & an order for a receiver 
over same will bo discharged with 
costs. — Bbenan V. Morrissey (1890). 
26 L. R. Ir. 618.— IR. 

PART VII. SECT. 3, SUB-SECT. 2.— 
B. (a). 

t. In connection roUh corporation 
hooks, etc. — Duty to allow inspection.^— 


A ratepayer applied to the clerk to 
inspect the minutes of the meetings 
of council 8c for certified copies of 
oertain resolutions, tendering the 
proper fees : — Held : the clerk could 
not excuse himself for refusing the 
demand on the ground that the reeve 
had taken away the books. — Re Cuddy 
(1895), 10 lilan. L. R. 422.— CAN. 

a. Delivery of hooks wrono’ 

fully retained — Enforceable hy man- 
damus.] — R. V, Cunningham (1885), 
18 L. R. Ir. 373.— IR. 

b. .) — The town clerk 

not having made up the municipal 
list in acoordanoe with the Act, the 
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danger from them at the time when the surveyor 
to^e city gave the certificates: — Held: (1) the 
certificates were conclusive as to whether danger 
was imminent, the corpn. was bound to act 
upon them ; (2) by force of the statutory pro- 
visions, the directions by the town clerk to the 
surveyor must be deemed the acts of the corpn., 
which had also ratified his proceedings. — Chbbt- 
HAM r. Manchester Corpn. (1876), L. R. 10 
0. P. 249 ; 44 L. J. O. P. 130 ; 32 L. T. 28 ; 39 
J. P. 343. 

Annotation : — ^48 to (2) Reid. Hopkins tJ. Smethwick L. B. 
of Health (1890), 24 Q. B. D. 712. 

Returns to Minister of Health.] — See 1882 Act, 
s. 28. 

C. The Treasurer* 

See, generally, 1882 Act, ss. 18, 20, 27. 

496. Appointment — Enforceable by mandamus.] 
— B. V . Bristol Corpn. (1843), 2 L. T. O. 8. 155. 

Incompatible offices.] — See 1882 Act, ss. 18 (1), 
(4), 25 (2). 

Remuneration.] — See 1882 Act, s. 20. 

497. Right to — Where none voted by 

council.] — A borough which was governed by 
1882 Act, & was also an urban authority under 
1875 Act, had in Mar. 1903, exhausted all its 
borrowing powers & had in addition a large fluctu- 
ating overdraft at its bankers in respect of ex- 
penses previously incurred. The borough kept 
its banking account in the name of its treasurer, 
& during 1903 A; 1904 the bank charged interest 
quarterly on the overdraft, A the treasurer in his 
accounts with the borough debited the borough A 
credited himself with the charges for interest, A 
his accounts were audited under 1882 Act, ss. 25- 
28, by the borough auditors, who passed the 
charges for interest, A the audited accounts were 
submitted to A approved by the borough councU. 
In an action against the treasurer by the A.-G., 
suing on relation of a burgess, impeaching his 
accounts in respect of the charges for in&rest 
on the overdraft A claiming an injunction to re- 
strain hini from making any further payments 
for such interest out of the borough funds : — 
Held: (1) the corpn. were not necessary parties 
to the action, as no relief was asked for against 
them ; (2) the treasurer was not merely the 

servant of the council, but, as custodian of the 
borough funds, owed a duty A stood in a fiduciary 
position to the burgesses as a body, A could not 
plead the orders of the council for an unlawful 
act ; (3) the overdraft A the payments of interest 
thereon were illegal, A pltfs. were entitled to the 
^^j'^^ction notwithstanding that the payments 
might be quashed by certiorari under 1882 Act, 


8. 141 (2), or by appeal to quarter sessions against 
the rates ; (4) deft, could not retain the charges 
for interest by way of his remxmeration imder 
1882 Act, 8. 20, no remuneration in fact having 
been voted to him by the council ; (5) the fact 
that defts. accounts had been audited under the 
Act was no bar to the action, there being nothmg 
in the Act which made such audit finally binding 
A conclusive on the borough A the burgesses. 

Deft.'s next contention is that the accounts have 
been audited under the Act [1882 Act], A that 
pltf. cannot question such audit. My attention 
has not been called to any sect, making such audit 
finally binding A conclusive on the borough A 
the burgesses thereof, A it would be very unfor- 
tunate if there were any such, for the audit pro- 
vided by 1882 Act is quite ineffective. Under 
1875 Act, 8. 247, the legislature provided a system 
of audit which gives auditors extensive powers, 
including powers to surcharge, but sect. 246 
exempts urban authorities who are the council 
of a borough from this liability, A 1882 Act, s. 27, 
merely provides that the auditors shall audit the 
accounts, without more. They have no power 
to surcharge, A even if they ought, as Lord 
Russell, C.J., says in Thomas v. Devonport 
Corpn., No. 697, post, to make public any illegal 
payments by report to the council A the burgesses, 
this is a duty of imperfect obligation ; there is 
nothing to compel them to do so, A very little to 
induce them, A so far as I know they have not 
done anything of the sort in the present case. It 
is difficult to understand why the legislature in 
1882 should have authorised a system of auditing 
which is quite illusory when they had seven years 
before created an efficient method (Farwell, J.). 
— A.-G, V. De Winton, [1906] 2 Ch. 106 ; 75 
L. J. Ch. 612 ; 70 J. P. 368 ; 64 W. R. 499 ; 22 
T. L. R. 446 ; 50 Sol. Jo. 405 ; 4 L. G. R. 549. 

Annotalions : — As (o (3) Apld. R. V. Locke. [1910] 2 K. B. 

201. A8 to (6) Refd. R. V. Roberts. [1908] 1 K. B. 407. 

Security to be given.] — See 1882 Act, s. 20. 

498. Liability of sureties — Payment by 

treasurer to surety — Notice that money money of 
corporation.] — D. being appointed treasurer to a 
corpn. in 1841, A., B., A C. became his sureties 
to the extent of £2,000. D. opened a banking 
account, in which he was described as treasurer ; 
but this designation was added without his autho- 
rity, A was ^terwards struck out. It was under- 
stood between D. A the corpn. that he should 
always have a considerable b^ance in his hands, 
of which he might make interest for his own 
rofit. In Aug. 1848, D. drew out £2,300 from his 
anking account, A placed the same in another 
bank in the name of his son, a minor. In the 
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. Authorises the clerk of tbe oounoil 
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ite higher of owners of property 
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(1910), 14 W. L. R. 222,— CAN. 

g. Security to be given — Effect of 
bond executed before appointment ,] — 
CouNTTY OF Essex Corpn. v. Strong 
(1861), 21 U. C. R. 149.— CAN. 

h. LiabUUy of sureties — No 

licdnlity where treasurer reappointed to 
different cotmfv.J— (Bounty of Ontario 
Corpn. v, Paxton (1876), 27 C. P. 104. 

—CAN. 

k. .] — SHELaURNB MUNICI- 

PAUTY V, Marshall (1886), 7 R. & G. 
171.— CAN. 

l. Liability as custodian of borough 
fund,] — Deft., being treasurer of a 
muniolpality, kept his moneys in his 
house, there being no proper plaoe for 
depositing the same provided by the 
mimioipallty : — Held : the treasurer 
was not liable to make good the cunoimt 
of loss sustained by the acoldental 
burning of his house, A the destruotlon 
therein of the moneys of the munioi* 


pality. — Houghton Corpn. v. Free- 
land (1879), 26 Gr. 500. — CAN. 

m. Proceedings against — For non- 
payment to corporadUm.] — Inoersoll 
VILLAGE Corpn. v, Chadwick (1860), 
19 U. C. R. 278.— CAN. 

n. Right to all funds — Arising 
under bife-law,] — Held : all moneys 
ooUooted for the erection of sohool 
houses under any bye-law of the 
district municipal oounoil were pay- 
able, not to the superintendent, but 
to the district treaauror. — Brown v. 
Styles (1851), 2 0. P. 346.— CAN. 

o. Whether authorised to bind eor^ 
poration — Order for teacher*8 salary,] 
— Munson v. Town of Colijnqwood 
(1859), 9 C. P. 497.— CAN. 

p. Taxi sole.] — A treasurer 

of a town has no authority to bind 
the municipal oorpn. by a contract to 
pay the cost of aavertiaing his list of 
lands for sale for arrears of taxes. — 
Canadian Bank of Commerce v. 
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jD. ; evb-sect 3. Sect, 4«] 

same month, D. obtained his son’s indoraement 
of a receipt, & with^ew the £2,300 from his name 
& placed it in that of his daughter, who was of 
age. On Sept. 29, 1848, A. received notice of 
D. being a defaulter in his accounts with the 
corpn. A, called upon D. So required an explana- 
tion So indemnity. D. then gave to A. the deposit 
receipt for £2,300 upon which, it being signed by 
the daughter, A. received that sum from the bank. 
In a suit by the corpn. against D. So his sureties : 
— Held : there was sufficient evidence to show that 
the £2,300 was part of the 6orpn. moneys, & A. 
ought to have made further inquiry, & therefore 
the sum must be restored to the corpn. — ^Berwick- 
upon-Tweed Corpn. v. Murray (1857), 7 De 
G. M. & G. 497 ; 26 L. J. Ch. 201 ; 3 Jur. N. S. 
1 ; 6 W. R. 208 ; 44 E. R. 194 ; svh nom, Ber- 
wick Corpn. v, Murray, Same v, Dobie, 28 
L. T. O. S. 277, L. C. ; previous proceedings (1850), 
19 L. J. Ch. 281. 

Annotation : — Reid. General Steani Navifiratlon Co. v. Rolt 

(1860), 6 C. B..N. S. 550. 

On fidelity guarantees.] — See^ 

generally, Guarantee, Vol. XXVI., pp, 159 et 
seg,, 165 et seg., 172, 173, 188 et seg, 

Whether condition precedent to appoint- 
ment.] — Compare No. 726, post, 

490. Payment In mistaken belief of authority — 
Right of corporation to ratify.] — The treasurer of a 
corpn. paid their clerk, deft., the amount of his 
year’s i^ary, both parties believing at the time 
that the treasurer had the authority of the coi*pn. 
to make such payment ; but the treasurer had no 
such authority, & the corpn. afterwards repu- 
diated the payment & dismissed deft, from their 
service. In an action against deft, for the re- 
covery of certain moneys paid to him on account 
of the corpn. : — Held : the corpn. was entitled, 
at the trial, to ratify the act of their treasurer, 
&, consequently, deft, could not set off the amount 
of his salai*y as due to him from the coipn. — 
Simpson v , Eggington (1855), 10 Exch. 845 ; 24 
L. J. Ex. 312 ; 19 J. P. 776 ; 156 E. R. 683. 

Annotation : — Bold. Re Rowe, Ex p, Derenbiu^, [1904] 2 

K. B. 483. 

500. Liability as custodian of borough fund — 
— For ultra vires payments — Payments ordered by 
council.] — A.-G. V. De Winton, No. 497, ante. 

The borough fund, see Sect. 5, sub-sect. 1, post, 

501. Right of reimbursement — Interest charged 
on overdraft in name of treasurer — Overdraft ultra 
vires.] — A.-G. v, De Winton, No. 497, ante. 

502. Proceedings against — For unlawful pay- 
ments — Ordered by council — Whether council neces- 


sary parties.] — A.-G. v. Db Winton, No. 497, 
ante. 


D, Other Officers, 


See 1882 Act, s. 19. 

603. Bailiff — Residential qualification — Suffi- 
ciency.] — Deft, having prior connections with a 
borough town, previous to liis election to the 
office of bailiff, for which residence is a necessary 
qualification, took a house at first for four years, 
but afterwards at his landlord’s request, for one, 
&; slept there one night before the election, & did 
not return again for near a month afterwards, 
when he stayed two days, but retained possession 
of his house under his lease the whole time : the 
taking of the house appearing to the ct. to be 
bond fide : — Held : a sufficient legal residence to 
satisfy the qualification required. — R. v, Sargent 
(1793), 5 Term Rep. 466 ; 101 E. R. 262. 


Anni'tiatityiis : — Distd. R. r. Richmond (1796), 6 Term Rcp* 
560. Rofd. R. V. Stapleton (1853). 22 L. J. M. U- 102 ; 
Oancndro Mohuii Ta&oro v. Rajah Juttcndro Mohun 
Taerore (1874), L. R. 1 Ind. App. 387. 


504 . .] — An information in 

nature of guo loarranto granted in order to try 
whether a residence in a borough previous to an 
election which required residence were bond fide 
or not ; it appearing that deft., though in treaty 
for a house in the borough, had only hired lodgings 
there, & had resided there a very few nights in 
his journey to So from other places. — R. v, Rich- 
mond (Duke) (1796), 6 Term Rep. 560 ; 101 

E. R. 703. 

505. Whether quo warranto lies — Though 

not corporate office.] — An information in the 
nature of a quo warranto may be granted at 
common law within Municipal Offices Act, 1710 
(c. 25), against a party for exercising the office 
of a bailiff in the borough of M. although it was 
not a corporate office. — R. v, Highmore (1822), 
5 B. & Aid. 771 ; 1 Dow. So Ry. K. B, 438 ; 106 
E. R. 1373. 


Annotations : — Cioxisd. R. M'Kay (1826), 5 B. & C. 640. 
Reid. R. V. Attwood (1833), 4 B. & Ad. 481 ; Darley v. 
R. (1846), 12 Cl. & FUi. 520. 


506. Chamberlain — Misconduct as — Whether 
ground for removal from corporate office.] — The 

chamberlain of a corpn. cannot be removed from 
the office of a capital burgess for misconduct as 
chamberlain. None of the members of a corpn. 
can be removed upon a general charge of 
obstinately refusing to obey several orders So laws 
made by the corpn. for the good of the corpn. 
The common council of a corpn. have not of 
common right a power to remove any of the 
members of the corpn. — R. v, Doncaster Corpn. 


Town of Toronto Junction (1902), 
22 C. L. T. 97 ; 3 O. L. R. 309 ; 1 
O. W. R. 74.— CAN. 


q. Liability to aocourd.] — The con- 
dition was, that a treasurer, his exors. 
or administrators, at the expiration 
of his office, upon request to tdm or 
them made, should give a just account 
of oil moneys received, & should pay 
& deliver all balances due: — Held: 

upon request to him or them made ’* 
applied both to the giving an account 
& to the paying over. — CJ ountt of 
Bruce Provisional Corpn. v. C^mar 
(1863), 22 U. C. R. 321.— CAN. 


r. Sear.] — A woman may perform 
the duties of town treasurer. — 
Haoauty V. McGrath & Town of 
North Sydney (1909), 7 E. L. R. 79.— 

CAN. 


PART Vn. SECT. 8, SUB-SECT. 2.— D. 

t. Township superintendent — Right 
to sue coUedor ,] — A township super- 


intendent appointed under 7 Viet, 

c. 29, since repealed by 9 Viet. c. 20, 
8. 45, cannot sue the collector of the 
township for moneys received by him, 
not in the nature of penalties. — 
Shirley v. Hope (1847), 4 U. C. R. 
240.— CAN. 

a. Warden — By whom elected,] — 
A majority of the whole number form- 
ing the provisional municipal council 
of a county must vote at the election 
of warden. — R. v, Starratt (1868), 
7 C. P. 487.— CAN. 

b. Physician — Sodary — Not liable 
to attachment ,] — The saiary of a phy- 
sician of a municipal corpn., hoialng 
his a]^olntment at their will, at an 
annual salary, payable quarterly, 
cannot be attached. — Shanly v. Moor 
(1863), 3 P. R. 223.— CAN. 

0 . IHvision court clerk — Not en- 
titled to an ojgdce.] — There Is no 
obligation upon a munlolpality to 
provide an office for the clerk of the 


division ct. — G riffin v. City of 
Hamilton (1875), 37 U. C. R. 519. — 
CAN. 


d. Recorder — Acting as aUon^ for 
municipality — Munieij^ity entitled to 
his costs ,] — Haufax City v , Romans 
2 R. & G. 271 ; 1 C. L. T. 708. 


e. Registrar — Right of muniei- 
pality to proportion of fees ,] — County 
of Habtiwos V, Ponton (1880), 5 
A. R. 643. — CAN. 

f. Stipendiary magistrate — May not 
impose fine — Where fine augments 
fund from which salary pai^de ,] — 
TuppiDR V, Murphy (1882), 3 R. G. 
173.— CAN. 

g. .) — HeW ; a stipendiary 

magistrate, non obstante his appoint- 
ment by the Lieutenant-Governor in 
Council, Is an officer of the town '* 
within Town’s Incorporation AoL 
1900, 0. 71.*— JBc Pklton (1918), 18 
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(1720), 2 Ld. Baym. 1564 ; 1 Barn. K. B. 264 ; 
92 B. B. 613. 

Jnnotationa : — ^Eeld. R. v. Ward (1730), 1 Bam. K. B. 411 : 

R. V. Bonoaeter CorpD. (1762), Say. 37. 

507. Chemist — Appointment disqualification for 
office of councillor — Though value of contract 
small.] — N ell v. LoxaBOTTOM, No. 402, ante* 

Clerk of the peace.] — See Magistrates. 

Coroner.] — See Coroners, Vol. XIII., pp. 233, 
234. 

608. Power to discontinue appointment.] — The 

layer keeper of S. was an officer employed to keep 
the layers or beds for shipping in the port free 
from obstacles & in a proper state. He was ap- 
pointed, by custom, at a leet & baron ct. held 
yearly in May & Oct. by the steward of the 
seignory of G., the lord of which, the Duke of 
Beaufoi’t, was lord of the borough & manor of 
S. These were coextensive. The jury of the ct., 
composed of aldermen, burgesses & residents, 
presented two persons to the steward, one of 
whom he elected to be layer keeper. The port- 
reeve, & the head officer of the borough before 
1835 Act, sat with the steward, but took no 
part in the proceedings. The layer keeper was 
sworn to execute the office for the year ensuing, 
& until another should be chosen in his stead, or 
he should be lawfully discharged. By Act of 
Parliament, to the introduction of which the Duke 
& the corpn. were parties, trustees were appointed 
for managing & improving the harbour but the 
office & rights of the layer keeper were expressly 
reserved. Under the authority of this Act a 
harbour master was appointed, who performed 
all the actual duties formerly discharged by the 
layer keeper. Tolls, other than those received by 
the layer keeper, were paid by the shipping which 
used the port to the portreeve, who paid the 
corpn. a rent for moorage, etc., & to the water 
bailiff, an officer of the Duke. 

Pltf. had, for some years before the passing 
of 1835 Act, been annually appointed layer 
keeper. In May, 1836, he was reappointed under 
protest from the mayor of the then corpn. In 
Oct. 1838, the corpn. prevented the holding of 
the ct. leet & ct. baron ; &, in consequence no ct. 


was held tiU May, 1842, when they were resumed. 
No appointment of layer keeper took place from 
May, 1836, till May, 1842, when pltf. was re- 
appointed. In Oct. 1836, the town councU re- 
solved that the appointment of layer keeper 
should be vested in the corpn., the revenue 
added to the corpn. fund. The corpn. accordingly 
received the layer keeper’s dues from Jan. 1837, 
to June, 1842. Pltf. sued them for the amount 
in assumpsit for money had & received : — Held : 
(1) pltf. had not ceased to be layer keeper by the 
omission to appoint from 1836 to 1842 ; (2) the 
office had not been, & could not be, dikx)n- 
tinued by the corporation under 1835 Act, s. 68 ; 
(3) the cessation or suspension of the layer 
keeper’s services had not affected the right to 
receive the tolls ; (4) the action, in point of form, 
was well brought. — Hall v. Swansea Corpn. 
(1844), 5 Q. B. 626 ; Dav. & Mer. 475 ; 13 L. J. 
Q. B. 107 ; 2 L. T. O. S. 345 ; 8 J. P. 603 ; 8 
Jur. 213 ; 114 B. B. 1348. 

AnnotatioTia .—Eefd. Lowo r. L. & N. W. Ry. (1852), 18 

Q. B. 632 ; Lawford v, BUlerlcay R. C„ [1903] 1 K. B. 

772. 


Sub-sect. 3. — Servants. 

509. Distinguished from officers.] — Smith v. 
Cartwright, No. 462, arde. 

Appointment.] — See P. H. Act, s. 189. 
Remuneration.] — See P. H. Act, s. 189, com- 
pare Nos. 83, 220, ante. 


Sect. 4.— CONTRACTS. 

See^ generallyy Contract, Vol. XII., pp. 1 et 
seq. 

Contracts of corporations.] — SeCy generallyy Cor- 
porations, Vol. XIII., pp. 378 et seq. 

Under Public Health Acts.] — See, generally. 

Corporations, Vol. XIII., pp. 384 et seq. 

Contracts of employment.] — See Master & 
Servant. 

As urban authority.] — See Part V., Sect. 2, 
sub-sect. 5, ante. 


E. L. R. 640 ; 11 D. L. R. C23 ; 47 
N. S. R. 103.— CAN. 


h. Solicitor — Action for costs — 
Employment must be proved.h—Pltt. 
sued a rural municipality for Bervloea 
as a solr., but no resolution or bye-law 
of the council employingr >hiin was 
produced, nor did the council adopt 
or derive any benefit from his services : 
— Held : he was not entitled to 
recover. — Curran v. Rural Munici- 
pality OF North Norfolk (1892), 8 
Man. L. R. 260.— CAN. 


k. * 7 — Removal — Whdher cause 
must be assigned .] — The power con- 
ferred upon the council of an incor- 
porated town to dismiss from office 
the town solr. cannot be exercised 
due cause is allowed & shown. — 


1. Fence viewers — Oath of guc 
cat^ — Condition precede to acti 


PART VII. SECT. 8, SUB-SECT. I 

— irrejerence to 
wWter ^^other things being equal* 
cowncii. ] — Gardner 
WUNOIL OP Eoqarah Muniotpau 
1?®vv2L(1925)^ 25_ S. R. N. S. W. 58 

T ri -d' fio* ' N. S. 

L. G, R. 98, — 

nfiU \ necessary.] 
Held, a timekeeper Is not snob 
Buperior offiodr ** Sat his employmi 


by a corpn. must be under seal. — 
Gordon v. Toronto, Manitoba & 
North West Land Co. (1885), 2 
Man. L. R. 318.— CAN. 

o. By resolution — Tax col- 

lector.] — The appointment of a tax 
coUector may be done by resolution. — 
Foster v. Reno (1910). 17 O. W. R. 
707 ; 2 O. W. N. 351 ; 22 O. L. R. 
413.— CAN. 

p. Determination of appointment — 
Office held “ during pleasure ** — Right 
to salary.] — Dempsey v. City of 
Toronto (1848). 6 U. C. R. 1. — CAN. 

Q. .] — Under Edmonton 

City charter in the absence of a spooial 
bye-law every servant of the corpn. 
shall hold office or employment at the 
pleasure of the council or oomrs. or 
departmental heads, Sc a servant can 
accordingly be dismissed at any time 

6 without cause. — ^L awler v. City of 
Edmonton (1914), 29 W. L. R. 661 ; 

7 W. W. R. 291 ; 20 D. L. R. 710 ; 
7 Alta. L. R. 376.— CAN. 

r. Whether notice necessary.] 

— Haokbtt V, City of Edmonton 
(1916), 30 W. L. R. 651.— CAN. 

t. Duration of appointment .] — ^The 
oounoils have not power under this 
section to limit the term of office 
of ooimty officials. Independently of 
the term of office as It existed under 
former Ic^slatlon. — Lettenby v. Dil- 
lon (1886), 8 R. & G. 146.— CAN. 

a. JRemowU — By resolMfiofi.] — The 
removal of a clerk of a munioipal 


corpn. may bo by a resolution, it not 
bei^ essential that a bye-law should 
be passed for such a purpose. — 
Village op London West v. Bartram 
(1895), 26 O. R. 161,— CAN. 


PART VIL SECT. 4. 

b. Contracts of corporations — Supply 
of electricity.}— A. contract by a oouncu 
with an independent oontractor, for 
the supply of eleotrioity within its 
area Is ultra vires . — Eempsey Muni- 
cipal Council v. Eempsey Elboirio 
Light & Power Co. (1920), 21 S, R. 
N. S. W. 114 ; 37 N. S. W. W. N. 254. 
— AUS. 


0. Resolution of covneiL ] — 

Bartlett v. Amhebstbubg Township 
(1856), 14 U. C. R. 152.— CAN. 

d. .] — Pbtterly V. Muni- 

oiPALmr of Russell 8c CAMBRmaB 
(1857), 14 U. C. R. 433.— CAN. 

e. ^.1 — ^McLean v, Brant- 

ford Town Council (1858), 16 U. C. R. 
347. — CAN, 


f. Butler & MoLoro 

V. City op Saskatoon, [1918] l 

W. W. R. 297 : 11 Sask. L. R. 1 ; 
38 D. L. R. 480.— CAN. 


K. — Order signed by 

Wheiher binding on oounciL] — Pltf. 
brought an action for the use & oooupa- 
tion of a room in his hotel as a ct. 
room, Sc proved that the sheriff of 
the county had engaged the room. Sc 
that the chairman of the munlcipab 
council had signed an order for the 
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Sect. 4. — Contracts. Sect. 5: Svb-sed. A. & B. 
(a) i, 

Necessity for seal,] — See, generally ^ Corpora- 
tions, VoL XIII., pp. 284, 285, 380 et aeq. 

Fresh contract for extras.] — See Building 

Contracts, VoL VII., p. 378, Nos. 181-184. 

510 . Seal affixed by pretended mayor — 

Whether valid.] — If a person pretending to be 
mayor of a corpn., put the corpn. seal to a deed, 
yet it is not, by that, the deed of the corpn. 
(Holt, C.J.). — ^Anon. (1700), 12 Mod. Bep. 423 ; 
88 E. R. 1425. 

Limitation of contractual powers.] — See 1882 
Act, s. 12 (2), Part II., Sect. 4 ; Part V., Sect. 2, 
sub-sect. 5, ante, &, generally ^ Corporations, 
Vol. XIII., pp. 354 et seq, 

Purchase & holding land.] — See Sect. 1, 

sub-sect. 8, B. (a), ante, 

511. Validity of contract — Contract “ as local 
board ** — Binding on corporation.] — Andrews v, 
Ryde Corpn., No. 242, ante. 

RaUflcation — By seal.] — See, generally. Cor- 
porations, Vol. XIII., pp. 390, 391. 

.] — See, generally, Contract, Vol. XII., 

pp. 695, 690. 

Sect. 5.— FINANCE. 

Sub-sect. 1. — The Borough Fund. 

A. Payments In. 

See, generally, 1882 Act, s. 139. 

Fines & penalties — For offences against Act — Not 
otherwise provided for.] — See 1882 Act, s. 139. 

512. Whether forfeited recognisance in- 

cluded.] — By a charter of Edward IV. the Crown 
granted to the corpn, of Dover ‘‘all penalties for- 
feited & to be forfeited, etc., of all & every the 
barons, etc., in whatsoever cts. the same barons, 
etc., should happen to be adjudged.” By a 
charter of Charles II. ” all fines, forfeitures, etc., 
in the cts. aforesaid arising etc.,” were also granted 
to the corpn. : — Held : under neither of these 


charters did a forfeited recognisance to appear to 
answer a charge of misdemeanour pass to the coi^n. 
— R. V. Dover Corpn. (1835), 1 Or. M. & R. 726 ; 
5 Tyr. 279 ; 4 L. J. Ex. 94 ; 149 B. R. 1273. 
Annotation : — Consd. Be Nottingham Corpn., [1897] 2 Q. B. 

502. 

513 . .] — By a charter of Hei^ IV. 

the Crown granted to the corpn. of Nottingham 
“ all fines for trespasses & other offences whatso- 
ever, & also fines for licence to agree, & all amerce- 
ments, ransoms & forfeited issues, forfeitures year 
day waste &; estrepement.” 

By a charter of Henry VI. the Crown granted to 
the corpn. ‘‘ all issued fines & amercements from 
whatsoever pledges & mainpernors ” of peraons 
dwelling in the borough : — Held : under neither 
of these charters did a forfeited recognisance to 
appear to answer a charge of felony or mis- 
demeanour pass to the corpn. — Re Nottingiiam 
Corpn., [1897] 2 Q. B. 602 ; 66 L. J. Q. B. 883 ; 
77 L. T. 210 ; 13 T. L. R. 580 ; evb nom. R. v. 
Nottingham Corpn., 61 J. P. 726, D. C. 

Recovered summarily — In borough having 

separate quarter sessions.] — See Magistrates. 

514. Enforcement — By mandamus — When 
granted.] — The ct. will not grant a mandamua 
commanding a party to pay money to the treasurer 
of a borough, under 1835 Act, s. 92, unless the 
application be made, either by the treasurer, or 
after he has been required to demand the pay- 
ment. Though the party applying for the 
mandamua be ultimately entitled to the money. — 
R. V. Frost (1838), 8 Ad. & El. 822 ; 1 Per. & 
Dav. 75 ; 1 WUl. WoU. & H. 664 ; 2 J. P. 726 ; 
2 Jur. 966 ; 112 E. R. 1049. 

Annotation: — Mentd. U. v. Petorborough Corpn. (1875), 44 

L. J. Q. B. 85 

B. Payments Out. 

(a) Oui of Fund. 
i. In Getieral. 

See 1882 Act, s. 140, &, generally. Corporations, 
Vol. XIII., pp. 362 et aeq.. Nos. 972-986. 

515. General rule — Limited by statute.] — The 


payment of his charge : — Held : not 
recoverable. — Dark u. Huron & 
Bruce Municipal Council (1858), 
7 C. P. 378.— CAN. 

Whether other con- 
tracts void.] — Pretoria Townships, 
Ltd. V. Pretoria Municipality, 
[1913] T. P. D. 713.— S. AF. 

k. 3ftisi be intra vires.] — 

Municipality of Kinloss Township 
V. Stauffer (1858), 15 U. C. R. 414. — 
CAN. 

l. .] — PiGOTf V. Town 

op Battlepord (191.3), 24 W. L. 11. 
365 ; 12 D. L. R. 171.— CAN. 

m. NeAxssUy to prove identity 

of vendor .] — The name of the seller 
or his agent must appear in a contract 
of purchase by a municipal corpn. — 
Houck v. Town of Whitby (1868), 
14 Gr. 671.— CAN. 

n. Variation of contract.] — 

GJoodwin V. City of Ottawa (1878), 
{8 C. P. 561.— CAN. 

o. .] — As a statutory body 

vhich Is practically a trustee for 
he ratepayers, a municipal corpn. 
las no power to vary a contract im- 
088 satisfied that such a course 
rould be for their benefit. — Petone 
iOROuaH V. Lower Hutt Borouqh. 
1918) N. Z. L. R. 844.— N.Z. 

p. Contract rendered illegaJ by 

uhsequent bye-law.] — By the terms 
f the contract the building, when 
reoted, would not have conformed 
> the provisions of a bye-law of the 
Ity passed two days after the con- 
•aot was signed : — Hdd : the bye-law 
ade the contract illegal, & therefore 
tfs. could not recover. — Spears 6c 


Spears v. Walker (1884), 11 S. C. R. 
113.— CAN. 


q. Urgent necessity.] — Law- 

rence V. Village of Lucknow (1887), 
13 O. R. 421.— CAN. 

r. Delay in performance.] — 

MacDouoall & Co. v. Municipality 
OF PENTICTOlf (1914), 27 W. L. R. 
713; 7 W. W. R. 486 ; 16 D. L. R. 
436 ; 20 B. C. R. 401.-^AN. 


t. Necessity for seal — Retainer of 
counsel.] — Manning v. City of Winni- 
peg (1910), 16 W. L. R. 33; affd. 
(1911), 17 W. L. R. 329.— CAN. 

a. .] — McBrian V. Ottawa 

City Water Comrs. (1876), 40 U. C. R. 
80.— CAN. 

b. Fresh contract for extras.] 

— Kilpatrick v. City of Winnipeg 
(1887), 4 Man. L. R. 103.— CAN. 

c. .] — Bernard IN v. North 

Dufferin Municipality (1891), 19 
S. C. R. 681.— CAN. 

d. .] — United Trust Co. v. 

Chilliwack (1896), 5 B. C. IL 128. — 

CAN. 


e. Promissory note — Whether cor 
poraiion liable.} — Held: a promlssor; 
note signed by a corpn. In settiemen 
of a Judgment a^lnst the muniolpaliti 
was null, tlie I^slature having otn 
powered municipalities to raise mono 
In a different way. — P aoaud Sc Hau 
fax Soi^ CJORPN. (1866), 17 L.C. B 
56. — CAN. 

f. Instrument under seal — Effect. 
—Milestone v. City of l^os] 
Jaw (1908), 1 Sask. L. R. 440 ; ; 
W. L. R. 901.— CAN. 

gf Necessity for hye-law .} — A muni 


clpal corpn. has no power, with- 
out a bye-law assented to by the 
electors, to enter into contracts in- 
volving expenditure not payable out 
of the ordinary rates of the current 
financial year. — Be Olver & City of 
Otfawa (1893), 20 A. R. 629,— CAN. 

aa. .] — Re McEwan & City 

OF Calgary (1913), 25 W. L. K. 401 ; 
5 W. W. R. 87 ; 13 D. L, R. 791 ; 0 
Alta. L. R. 136.— CAN. 

bb. .] — Waterous Engine 

Works Co. v. Town of Palmerston 
Corpn. (1892), 21 S. C. R. 656.— CAN. 

00. .)— A municipal corpn. can- 
not purchase a fire engine unless the 
purcliase is sanctioned by bye-law. 
— Waterous Engine Co, v. ToWvV of 
Caprkol, [19231 3 D. L. H. 675 ; 62 
O. L. R. 247.-^AN. 

dd. .] — Portage la Prairie 

Corpn. v. Garland, [1925] 1 D. L. R. 
645 ; 1 W. W. R. 419 ; 34 Man. L. R. 
642.— CAN. 

ea. Purchase by councillor — Neces- 
sUy for authority .} — The purchase of 
hay by a councillor of a municipal 
district without the authority of the 
resolution of the oounoil provided for 
in Municipal Districts Seed Grain Act, 
1918, o. 10. B. 8, does not render the 
dlstnot liable for the purchase price 
thereof, — Strong v. Munioipal Dis- 
TRicrr of Patricia, No. 485, Sc 
McLaren, [1921] 2 W. W. R. 672.— 
CAN. 

PART Vn. SECT. 6. SUB-8E0T. 1.— 
B. (a) i. 

515 1 . Oeneral rule — Limited by 
statute.] — ^A city council is a trustee of 
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funds belonging to the municipal corpus, of 
boroughs named in Schedules A & B. of 1835 Act 
became, upon the passing of that Act, subject to 
certain public trusts, to be exercised by the new 
council, only in the manner & for the purposes 
nrescribed by the Act. 

^ An appropriation of such funds made by the 
old corpn., after the passing of the Act, but before 
the election of the new council, & having for its 
obiect to endow the churches & chapels of the 
Established Church within the borough with 
fixed stipends, for their several ministers, is not 
an appropriation warranted by the Act, & is, 
therefore, a breach of trust. 

The ordinary jurisdiction of the ct. over such 
a transaction, by means of an information seeking 
to have the funds recalled, & the appropriation 
rescinded, as being a breach of trust, is not ousted 
by the special remedies provided in certain cases 
by 1835 Act, s. 97. Semble : those remedies 
would not be applicable in any case to a transaction 


of this description. 

Where property is devoted to trusts which are 
to arise at a future time, & be exercised by trustees 
who are not yet in essCy any intermediate act done 
by the holders of such propei’ty, inconsistent with 
the security of the property, or the performance 
of the trusts when they shall arise, will be set 
aside ; & if the trusts are of a public nature, the 
ct. will entertain this jurisdiction upon an infor- 
mation by the A.-G., notwithstanding that the 
trustees, after they have come into csacy themselves 
(lecdinc to interfere. 


As it was thought right that the new council 
sliould have a power of calling in question acts 
jolative to the corporate |iroperty, carried into 
clTect before the period of their election, it was 
absolutely necessary to give them a distinct 
legislative authority for this purpose ; because, 
the identity of the corpn. continuing, notwith- 
standing the alterations effected by tlie Act, any 
such attempt, on the part of the new council, 
would bo an attempt by the corpn. to impeach 
its own act (Lord Cottenwam, C.). — A.-G. 
V, Aspinall (1837), 2 My. & Cr. 013 ; 1 J. P. 4 ; 


1 .Tur. 812 ; 40 E. K. 773 ; snb nom. A,-G. v, 
Liverpool Corpn., A.-G. v. x^spinali., 7 L, J. Ch. 
51, L. C. 

^-IH notations Apld. A.-G. V, Wilson (1837), 9 Slin. 30. 

Consd. A.-G. V. Wilson (1840), Or. & l^h. 1 ; I’urr r. A.-G. 
(1842), 8 Cl. & Fin. 409; A.-G. v. Do Winton, [1906] 2 
Oh. 106. Reid. R. r. Liverpool Corpn. (1839), 9 Ad. &EJ. 435: 
Holdaworth v. Dartmouth Corpn. (1840), 11 Ad. & El. 
4U0 ; Aruntstead V. Durham (1848), 11 Reav, 556 ; Arnold 
V. Gravesoud Corpn. (1856), 2 K. & J. 574 ; A.-G. r. Avon 
(’orpu. (1803), 33 Boav. 67 ; A.-G. v. Nowca'^tlc-ou-Tyno 
Corpn. & N. E. Ky. (1889), 23 Q. B. I). 492, Mentd. 
steveua V, Chown, ateveus v. Clark, [1901] 1 Ch. 894. 


516. Enforcement — By mandamus.] — The foes 
payable to the clerk of the justices, under 1835 Act, 
in cases where there is no specific pi'ovision as to 
the mode in which they are to be paid, as well as 
in cases wdiere there are no means of obtaining 


payment from the parties in the first instance 
liable to pay them, are expenses chargeable on 
the borough fund by sect. 92, as being expenses 
necessarily incuiTed in carrying into effect the 
provisions of that Act ; & a numdamus wdll lie 
to enforce payment of them. — R. v. Gloucester 
Corpn. (1844), 6 Q. B. 862 ; Dav. & Mer. 077 ; 13 
L. J. Q. B. 233 ; 3 L. T. O. S. 54 ; 8 J. P. 855 ; 
8 Jur. 573 ; 114 E. B. 1474. 

Annotation: — Reid. Reddish v. Hltchlnor (1878), 43 J, P. 
41. 


ii. Costs of Legal Proceedings, 

See 1882 Act, s. 226 (3). 

517. Resolution to defend all suits at cost of 
corporation — No suit pending at time of resolution 
— Whether court will interfere.] — A.-G. v, Liver- 
pool Corpn. (1729), 1 Barn. K. B. 236 ; 94 E. B. 
161. 

518. Though unsuccessful.] — Where a town 
council had removed a town clerk from his office, 
by resolution, for misconduct, & refused his 
claim of compensation : — Held : the costs of 
an attorney employed in opposing a mandamits 
to assess compensation were properly chargeable 
to the borough fund, under 1835 Act, s. 92, 
although the jury found the issues ultimately 
raised on the niandamns for the late towm clerk : 
it not being shown that the town council acted 
otherwise than bond fide in the removal. The 
attorney having been retained generally by a 
resolution of the towm council, & having also been 
authorised & retained by resolution of the town 
council to take proceedings in opposition to the 
rule nisi for the nmndamns : — Held : this was a 
sufficient retainer to warrant the payment to him 
of the costs of defending the issues, & it was no 
objection to the order for payment made in con- 
sequence, that it was an order for payment on 
account, the attorney not having delivered a bill, 

it not appearing that the sum ordered to be paid 
exceeded the sum due to the attorney. — B. v, 
Lichfield ToW'N Council (1847), 10 Q. B. 534; 
2 New Tract. Cas. 176 ; 16 L. J. Q. B. 333 ; 9 
L. T. O. S. 123 ; 11 J. P. 758 ; 11 Jur. 888 ; 116 
E. R. 204. 

Annotation : — Consd. R. f. Tam worth Corpn. (1868), 17 
1 W. R. 231. 

.] — SeCy now, 1882 Act, Sched. V., Pai’t 

II. (6). 

519. .] — Costs of litigation, undertaken 

bond fide & on reasonable grounds, for the defence 
of corporate rights may be paid out of the borough 
fund of a municipal corporation under 1835 Act, 
s. 92, though such litigation is eventually unsuc- 
cessful. — R. V, Tam WORTH Corpn., Ex p. Tam- 
worth Corpn. (1868), 19 L. T. 433 ; 17 W. R. 
231. 

520. Necessity for previous sanction by council.] 

— R. i\ Lichfield Tow'n Council, No. 525, post. 


he fumla of tlio corpn,, &, as sucli, 
las no power to apply them for any 
object, than Much as the city 
■liarler cont.emplates. — M cMillan v. 
vu WiNNiPKQ (Man,), [1919] 
W. R. 591 ; 45 D. L. R. 351.-- 


corpns, arc not restricted, any more 
than litdividuals, aa to the rate of 
interoHt to bo iticolved upon money 
lent by them ; they may take any 
rate of Intcroet agreed upon. — N orth 
Gwillimbuky Corpn, t\ Moore (1865), 
1 r* n p — CAN, 


V. vaia Oiu on tmaitf, 

iacr.\ ^enwle : inonoys paid 
reasurer on the order of the 
» juch the municipal oounoll I 
utliorlty to direct to bo paid, 
OQsulored township moneys e 
Is bands.-— T ownship of Kas 
j^jHorseman (1858), 9 


Q. Expenditure exceeding appropria- 
tion — Excess 7wt payable,] — Potts 
t\ ViiLAGE OF Dunnville (1870), 38 
U. C. R. 96.--CAN. 

r. Appropriation — Demand of annul- 
ment — Itvohl of elector within prescribed 
Hine,] — Dechene v, MoN'fRKAL City, 
[1894] A. C, 640.— CAN. 


in ^f^^Pt>ration — Rate t. Salaries of councillors.] — Municipal 

auesi to be paid,] — Municipal councillors cannot vote salaries to 

J. — VOL. xxxni. 


themselves unless expressly authorised 
by statute. — Town of Amherst v. 
Read, Town of Amherst v, Fillmore 
(1897), 40 N. S. R. 164.— CAN. 

a. Expenditure conditional on certifi- 
cate of treasurer — Absence of certificate 
— Expenditure iBcffol.J— H ull City r. 

R. , [1923] 4 D. L. R. 801 ; [1923] 

S. C. R. 666 ; revsg., [1923] Exch. C. R. 


PART VII. SECT. 6, SUB-SECT. 1, — 
B. (a) ii. 

b. Expenses of crimiiml Justice .] — 
A municipality is liable tor the fees 
& expenses of a Juatioe of the peace or 
a constable, payable in I'elation to the 
prosecution of indictable ulleuces. 
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vi*i vii* viii»] 

621. If proceedings not unreasonable.] — At a 

ct. held in Oct. 1856, before the mayor & assessors 
of the city of Rochester, for the revision of the 
Burgess list, the names of several burgesses were 
expunged, & they obtained rules calling upon the 
succeeding mayor & assessors ^ show cause why 
writs of mandamus should not issue, co mman ding 
them to hold fresh cts. of revision. The corpn., 
under their common seal, retained pltf., an 
attorney, to show cause & otherwise defend these 
rules, & he accordingly did so, & the ct. having 
made the rules absolute, he appealed to a ct. of 
error, who affirmed the judgment. Pltf. having 
sued the corpn. for his costs : — Held : he was 
entitled to jud^ent ; & there being nothing to 
show that the litigation on the part of the corpn. 
was not justifiable, the expenses were payable out 
of the borough fund. — Lewis t?. Rochester 
Corpn. (I860), 9 C. B. N. S. 400 ; 30 L. J. C. P. 
169 ; 3 L. T. 300 ; 7 Jur. N. S. 680 ; 9 W. R. 
100; 142 E. R. 157. 

Annotation : — Refd. A.-G. r. Newcastle-on-Tyne Corpn. & 

N. E. Ry. (1889), 23 Q. B. D. 492. 

522. & bond fide — Though unsuccessful.] 

— R. v. Tamworth Corpn., Ex p. Tamworth 
Corpn., No. 619, ante, 

523. Quo warranto directed to council invalidly 
elected — Proceedings abandoned on validation of 
election by statute on criminal information.] — 

R. V. Sunderland Town Council (1838), 2 J. P. 
345, 502. 

624. Defence of individual members of corpora- 
tion.] — R. V. Paramore (1839), 10 Ad. & El. 
286 ; 113 E. R. 111. 

Annotaiicm .-—Refd. R. r. York (1842). 2 Q. B. 847. 

525. Prosecution for assault on mdyor — In 
execution of office.] — (1) Semble : the council of 
a borough may prosecute at the expense of the 
corpn. for an assault upon the mayor in the exe- 
cution of Lis duty. But the opinion of the coxmcil 
must be taken before the prosecution is instituted ; 
&, if this be not done, they cannot afterwards order 
payment of the costs out of the corporation 
funds. 

(2) The council of a borough, having borrowed 
money to pay debts incurred by the corporation 
since the passing of 1835 Act & not within 7 Will. 

4 & 1 Viet. c. 78, s. 28, cannot order repayment 
of such loan out of the borough fund. 

(3) An order si^ed by the mayor, at a meeting 
of the town council properly convened, & in which 
the majority concurred, for payment of the above 
expenses & sum of money out of the borough fund, 
may be removed by certiorari, within 7 Will. 

4 & 1 Viet. c. 78, s. 44, though it is not signed by 
the three members of the council, & countersigned 
by the town clerk according to 1835 Act, s. 69. — 
R. V. Lichfield Town Council (1843), 4 Q. B. 
893 ; 1 Dav. A Mer. 491 ; 12 L. J. Q. B. 308 ; 

1 L. T. O. S. 287 ; 7 Jur. 670 ; 114 E. R. 1133 ; 


subsequent proceedings, sub nom, R. v. Dun 
(1844), 6 Q. B. 959. 

Annotations: — As to (1) Refd. R. v. Tamworth Oorpn 
JKx p. Tamworth Gorpa. (1868), 19 L. T. 433. As to (S 
& (3) R^. Pallister v. Gravesend Corpn. (1860), 9 0. I 
774. 

526. Opposing mandamus for compensation— 
Though unsuccessful.] — R. v. Lichfield Towi 
Council, No. 518, a?ite, 

527. Sufficiency of retainer of solicitor.] — R. v 

Lichfield Town Council, No, 618, ante, 

528. Payment on account — Though 80 lidtor*& 
bill not delivered,] — R. v. Lichfield 
Council, No. 618, ante. 

See, also, No. 636, post, 

529. Costs given against council — Right of re- 
lator to charging order.] — By a decree, made on 
the hearing of an information against a corpn., 
defts. were ordered to pay the relator his costs 
of such information. An advowson belonging to 
the corpn. had been sold, under the powers of 
1835 Act, & the amount of the proceeds stood to 
the credit of the corpn. at the Bank of England : 
— Held: the relator was entitled to have a 
charging order for the amount of these costs upon 
this fund. — A.-G. v, Thetford Corpn. (I860), 2 
L. T. 370 ; 24 J. P. 611 ; 8 W. R. 467. 

iii. Costs in relation to Parliamentary Bills, 

See Borough Funds Acts, 1872 (c. 91), & 1903 
(c. 14). 

530. BUI threatening existence of corporation.] 

— A municipal corpn. is justified in using the 
borough fund for the purpose of opposing a bill 
in Parliament whereby its existence, property, 
or privileges are sought to be imperilled or 
diminished, both by virtue of 1835 Act, s. 92, 
by which the employment of the borough fund 
is authorised in payment of “ aU other expenses 
not herein otherwise provided for which shall be 
necessarily incurred in carrying into effect the 
provisions of this Act,’’ A by virtue of the general 
law by which the owners of property in trust are 
authorised to be re-imbursed out of the trust 
estate for any expenses necessarily incurred for 
its protection or otherwise. — ^A,-G. v, Brecon 
Corpn. (1878), 10 Ch. D. 204 ; 48 L. J. Ch. 153 ; 
40 L. T. 52 ; 43 J. P. 366 ; 27 W. R. 832. 

Annotations : — Expld. A Bistd. A.-Q. V. Swansea CJorpn., 
[1898] 1 Ch. 602, CODSd. Leith Council v. Loith Harbour 
& Docks Comrs^ [1899] A. C. 608. Reid. IL v. White 
(1883), 11 Q. B. D. 309 ; A.-G. v. Hiokmansworth U. D. C. 
(1902), 86 L. T. 621 ; Brooks, Jenkins v, Torquay (jorpn.. 
[1902] 1 K. B. 601. Mentd. A.-U. V, Thomson, [1913] 3 
£Il. B« 198 

531. BUI prejudicial to corporation property.] — 

A.-G. V, Brecon Corpn., No. 530, ante, 

532. BiU attacking corporation privUeges.J-- 
A.-G. V. Brecon Corpn., No. 630, ante, 

533. Gas bUl not alTectlng price paid by corpora- 
tion — Possible effect on price paid by inhabitants.] — 
A municipal corpn. opposed before ParUament a 
bill promoted by a gas co., which would or might 
effect an alteration in the price of gas to con* 


only where they have boon certijfied to 
be correct by the A.*G. or other counsel 
actii^ for the Crown, & have been 
ordofod to be paid by the judge pre- 
siding at the ct. in wliich the indict- 
ment is presented. — McLeod v. Kings, 
Morison V , Kings (1900), 35 N. B. 11. 
163.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— 
B. (a) Ui. 

630 i. Bill threatening eanstence of 
corporation.}— A council may properly 
authorise the employment of counsel 
Sc payment of other expenses in oppos- 
ing a bill introduced into the legislature 


to abolish the municipality & apportion 
its territory among the adjoining 
m uulcipaUties . — He M acDonau^Iural 
Municipality (1894), 10 Man. L. K. 
294 ; affd- 10 Man. L. R. 382.— CAN. 


— *1 — -d. corpn. is Justified 
if acting bond fide, in applying thei 
funds in opposing parliamentary bill 
which would affect their existence, & 
materially injure their powers as i 
corpn., though no such power la ex 
pressly given to It by their Inoor 
act.-~BowEB V. Slioo Comrs 
(1) (1869), 1. R. 4 C. L. 489.— IR. 


& 


MO ill. .) — ^Leith Magistbates 

Town Council v, Leitu Harboitbs 


& Docks Comrs. (1890), l F. (Ct. of 
Ho8H.) 65 ; 36 Bo. L. R, 966 7 

B. L. T. 154, H. L.— SOOT. 

531 i. Bill prejudicial to corporation 
property.] — Where it was shown that 
tiio provisions of a bill would have the 
effect of reducing the Income of the 
corpn : — Held : the corpn. W€»re justified 
in opposing the bill, & applying the 
borough funds for that purpose. — R. v, 
Dublin Town Council (1863), 9 
L. T. 123.— IR. 

0 . Amendment of staluU by order in 
council — PrejudieUd to interests of cor- 
poration — Expenses of protesting dele- 
gation properly paia.}— MiLUtfiNB v. 
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in the borou^, without obtaining the 
required by Borough Funds Act, 1872 
?c"91)rs- 4. There was no surplus of the borough 
ffund within 1835 Act, s. 92 Held ; the corpn. 
could not pay the expenses of opposing the bill 
out of the borough fund, as the bill did not propose 
to interfere with the price to be paid by the corun. 
for gas, which was a subject-matter for arbn. 
under the Gasworks Clauses Act, 1871 (c. 41), 
fi 24. — ^A.-G. v. Swansea Corpn., [1898] 1 Ch. 
H02 ; 07 L. J. Ch. 366 ; 78 L. T. 412 ; 62 J. P. 
408 ! 46 W. R. 534 j 14 T# L. B» 322. 

Annotation : — Eefd. A.-G. v. Rickmansworth U. D. C. (1902), 
L, T. 621. 

iv. Expenses of Quarter Sessions, 

See Magistrates, pp. 380 ei seq., post 

V. Expenses under Vagrancy Acts, 

See Poor Law. 

vi. Costs of Appeals from Licensing Justices, 
Costs of justices.] — See Intoxicating Liquors, 
Vol. XXX., pp. 64, 65. 

534. Whether costs of clerk Included.] — 

Tho licensing justices of the borough of B. having 
refused an application for an alehouse license, 
appet. appealed. The justices directed their 
cJ(U‘k to appear at the ct. of quarter sessions & 
oppose the appeal, & to incur the necessary ex- 
penses in so doing. The clerk accordingly 
appeared by counsel on behalf of the justices, 
but the decision of the justices was reversed. The 
ct., purporting to act under Alehouse Act, 1828 
(c. 01 ), made an order in blank for tho clerks costs 
to be paid by the treasurer of B., then continued 
the sessions by adjournment until after the taxa- 
tion of the costs by the officer of the ct. The 
olTieer taxed tiie costs, but the treasurer of B. was 
not summoned to be present & was not present 
at such taxation, the taxation was never ex- 
pressly adopted by the ct. : — Held : the order of 
the ct. of quarter sessions was bad because that 
ct. had not exercised the jurisdiction given it to 
“ order payment of such pm as should in the 
opinion of such ct. be sulticient to indemnify such 
jiistice from all costs . . . such justice may have 
been put to.” 

It was bad also as directing the justices clerk’s 
costs & not the justices’ costs to be paid 
(Ridley, J.). — R. v. Winder, [1900] 2 Q. B. 
006 ; 09 L. J. Q. B. 729 ; 64 J. P. 741 ; 48 W. R. 
005 ; 44 Sol, Jo. 480 ; sub nom. R. v. Winder, 
^^olton Corpn., 83 L. T. 171 ; 16 T. L. R. 

4;U0j D* C/* 

Annotation U. f. West Riding JJ., {1904] 1 K. B. 


635. What expenses allowedj — R. v, Tam- 
worth Corpn. (1869), 33 J. P. Jo. 774 ; previous 
proceedings, sub nom, R. v, Tamworth Corpn., 
Ex p, Tamworth Corpn. (1868), 19 L. T. 433. 

viii. Expenses of the Borough Police, 

See 1882 Act, ached. V. (5), A, generally, Police. 

536. Allowances to constables — Whether costs 
of criminal libel action included.] — A member of 
the constabulary force of the borough of Liver- 
pool was made the subject of a libellous article 
in a newspaper, in reference to his conduct as 
inspector of public-houses, in giving a good 
character to an appet. for a license, at the meeting 
of the magistrals of the borough in Licensing 
Session, whom he knew to have been the keeper 
of a house of ill fame. Upon an intimation from, 
though without the official sanction of his superior 
authorities, he took criminal proceedings by way 
of summons before a magistrate against the pub- 
lisher of the libel, & incurred expenses thereon. 
The watch committee, with the subsequent appro- 
bation of the town council, made an order on the 

• borough treasurer for the payment of a sum of 
money on account of such expenses. The Liver- 
pool Borough B\md had a surplus : — Held : such 
order was not in respect of an ” allowance ” nor 
a charge or expense for the purposes of tiie con- 
stabulary force within the meaning of 1835 Act, 
8. 82, nor an application of the fund for the public 
benclit of the inhabitants of the borough within 
s. 92, & a rule must go for a certiorari to bring up 
the order for the purpose of being quashed. — 
R. V, Liverpool Corpn. (1872), 41 L. J. Q. B. 
175 ; 20 W. R. 389 ; sub nom, Willmer v, Liver- 
pool Corpn., 26 L. T. 101. 

Annotaiions : — Betd. H. v. Exeter Corpn. (1880), 6 Q. B. D. 
135 ; A.'Q. V. Tynemouth Corpn., [1898] 1 Q. B. 604. 

537. Charges or expenses of borough constabu- 
laiy — Whether costs of criminal libel action in- 
cluded.] — R. V, Liverpool Corpn., No. 536, ante, 

538. Order for payment — By whom made.] — 

An order on the treasurer of a borough for the 
payment of charges & expenses incurred for the 
purposes of the constabulary force, under 1835 
Act, must be made by the watch committee, sub- 
ject to the approbation of the town council. — 
R. V, Stamford Town Council (1843), 4 (J. B. 
900, n. ; 13 L. J. Q. B. 177 ; 1 L. T. O. S. 229 ; 
8 J. P. 5 ; 8 Jut. 558 ; 114 E. R. 1130 ; subse- 
quent proceedings, sub nom. R. v. Thompson (1841), 
5Q.B. 477. 

Annotation: — Reid. Willmor v. Liverpool Corpn. (1872), 
26 L. T. 101. 

539 Power of watch committee to make — 

Expense disallowed by predecessors.] — On Aug. 13, 


rnefe r,f -I watch committee resolved to authorise the 

TimmL V f INTOXICATINQ chief Constable to obtain legal assistance at the 

• , ol. AjlA., p. 6.>, No. 503. licensing sessions. On Aug. 31 the council passed 

. 1 . . . a resolution. The chief constable successfully 

enses %n connec^n with Elections and opposed some licensees, live of whom appealed to 
o loort . Election Petitions, quarter sessions. On Oct. 10, the watch com- 

1 WOO A » 'a .... * - 


1 \ ^ sched. V., Part I. (2), Part II. mittee, having taken the opinion of counsel, 

187 *188 * Elections, Vol. XX., pp. 46, refused to authorise the chief constable to act as 


resp. On Oct, 15 tho council resolved to allow 


burglis to be included .] — Ke^ip v. not tor the ooinra. of police, to deter- 


L If ’ To ‘V uwrgns lo oe inciuaea.j — jvejmf v. nov lor uue oouira. oi ponw, to uei4»r- 

• . tJiz , i» o. W. N. 70. — CAN. Glasgow City Corpn., 11920] A. C. mine the remuneration to he paid to 

. 1 romohon of bill — Expenses — 836. — SCOT. the police force. — Be Prince & City 

oat of corporation trust op Toronto Corpn. (1866), 25 U. C. R. 

PART VII, SECT. 5, SUB-SECT. 1.— , 175.-— CAN. 

viii. . 


^extensUm of 
■t^xpenses of onnexaHonL 


g. Charoes or expenses of borough 
constabulary .] — ^T. John (Mayor, etc.) 
V. Patcxhell (1882), 22 N. B. R. 173.— 

CAN. 


k. Appropriation for police —Ex- 
penditure exceeding appropriation 
Position of un]Mid constable.] — In an 
action against the city corpn. to 
recover the salary of the chief oon- 
: the action failed be- 


b. Remunsrabion — A'kdhorUy deter- stable : — Held : the action failed be- 
nMnififf,] — It is for the city ooimoil, cause the money appropriated was 
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Sect, 5. — Finance: Suh-sect, 1, B. (a) viiu ^ 

him to BO B/Ct, &; pay his costs. When the appeals 
came on he appeared & opposed them, & they were 
dismissed with costs. The amount recovered 
on taxation was £132 5s. less than he had to pay. 
On Nov. W the watch committee resolved to pay 
tliese costs. This action was brought by pltfs. 
as ratepayers to restrain this payment : — Held : 
in these circumstances, there was no right to use 
the borough funds for this purpose, for one watch 
committee has no power to apply to the council 
to pay certain moneys which a former watch 
committee has said ought not to be paid. 
A.-G. & Newcastle Breweries, Ltd. v. Tyne- 
mouth CoRPN. (1897), 70 L. T. 560 ; 13 T. L. B. 
412 ; 41 Sol. Jo. 530, D. C. ; on appeal, suh nom. 
A.-G. V, Tynemouth Corpn., [1898] 1 Q. B. 604, 
C. Ail suh nom. Tynemouth Corpn. v. A.-G., 
[1899] A. C. 293. H. L. 

AnnoicUions : — ^Reld. Evans v. Conway JJ., [1900] 2 Q. B. 

224. Mentd. Allsop r. Preston JJ. (1899), 64 J. P. 2o ; 

A.-G. V. Do Winton, [1900] 2 Ch. 106 ; R. v. Woodbouse, 

[1906] 2 K. B. 501 ; Attwood v. Chapman, [1914] 3 K. B. 

275. 

ix. Other Payments. 

540. Endowment of churches within borough.] 

— A.-G. V. Aspinall, No. 515, ante. 

54(1. Debt incurred prior to 1835 Act.] — In an 
action of debt against a corpn. regulated by above 
Act on a bond by them to pltf. for payment of 
£1,249 it appeared on special verdict, that, before 
the passing of the Act pltf. being an alderman of 
tlie borough, quo warranto informations were filed 
against him & several of his friends & relations, to 
try their right to be members of the corpn., & 
they were ultimately ousted ; that pltf., without 
authority from the now defts., caused the informa- 
tion to be defended ; & that before the passing 
of the Act, certain members of the corpn., then 
being the governing body, & having the custody 
of the common seal, & la\^ul power to affix it to 
instruments, did, on pltf.’s application, affix the 
seal to the bond & deliver it to him by way of 
reimbursement of the costs of such defences, A; 
for no other consideration ; that divers of the then 
burgesses of the corpn. had no notice of the bond 
being given for that cause ; & that the sealing A 
dehvery thereof was without fraud, unless the 
sealing & delivery for the cause aforesaid was a 
fraud in law upon defts., or the inhabitants, or the 
members of the corpn. who did not concur ; — Held : 
(1) on the facts found, the corpn. were liable on 
the bond before above Act ; (2) the corpn. as sub- 
sisting under the statute, were stiU liable, A 
the liability was a “ lawful debt,'’ chargeable on 
the borough Fund, within above Act, s. 92. — 
Holdsworth V. Dartmouth Corpn. (1840), 11 
A,d. A El. 490 ; 3 Per. A Dav. 308 ; 9 L. J. Q. B. 
121 ; 4 J. P. 138 ; 4 Jur. 605 ; 113 E. B. 501 ; 
subsequent proceedings, sub nom. Clifton Dart- 
mouth Hardness Corpn. v. Holdsworth (1844), 
13 L. J. Ch. 178, L. C. 

Annotation .—Reid. Arnold V. Gravesend Corpn. (1856), 

2 K. & J. 574. 

See, generally, Sect. 5, sub-sect. 5, post. 


542. Costs of settling dispute — Not taotodod In 
town clerk’s salary.] — The council of a boiDugh 
passed a resolution prescribing the duties ot the 
town clerk, A fixi^ his salary for the disct^ge 
of such duties at 1^50. Among other functions, 
he was “ to act as the professional adviser of the 
mayor A council in the business of the council, 

A he was to “ be paid the usual prof essi^al charges 
for conducting or opposing bills m Parhamen^ 
conducting action or suits at law or in equity, A 
preparing leases, conveyances of securities ; « 
L “ be paid all travelling & other expenses out of 
pocket.” A town clerk, being an attorney, waa 
appointed after the passing of this resolution. 
Payment of a borough rate being resisted by a 
township within the borough, with an intimation 
that the overseers would not pay an^hing ex^pt 
under legal obligation, the council directed their 
finance committee to take such proceedings a® 
they might deem expedient for enforcing paymi 
A maintaining the validity of the rate ; the cov ^ 
mittee were likewise authorised to give bonds Oi 
indemnity to overseers A others employed in the 
collection. The committee directed the town 
clerk to prepare a bond of indemnity to the ovei^ 
seers of the above tevmship, under cjunsels 
advice. The bond was prepared, A objected 1x> 
by the overseers. The town clerk, under the 
direction of the committee, went to lx)ndon A 
attended conferences between counsel for the 
overseers A for the corpn., witli a view to an 
arrangement. Finally, the form of the rate w^ 
altered ; proceedings were taken on behalf of the 
council to compel payment ; A the rate was levied. 
The town clerk then delivered a bill to the corpn. 
including charges, for instructing A advising with 
counsel upon the bond of indemnity A upon the 
forms of rates ; correspondence A conferences with 
the solr. for tiie overseers on the subject of the 
rate ; expcn8(*s A loss of time in proceeding to 
London for the purpose of attending the con- 
ferences, in advising on several occasions with 
coun.sel, A in journeys to Wakefield A Manchester 
for the purpose of conferring with the clerks of 
the peace A town clerks of those boroughs upon the 
proper forms of rates. The services had been per- 
formed under the instructions of the finance 
committee. The committee ordered payment of 
the charges, A they were paid. On certiorari, 
bringing their order before this ct., under 7 Will. 4 
A 1 Viet. c. 78, 8. 44 : — Held : (1) the charges, so 
far as they regarded business done in the direct 
course of settling a dispute, might properly be 
allowed by the corpn., as not covered by the salary 
given for the performance of the ordinary duties 
of town clerk ; (2) such charges were payable out 
of the borough fund ; (3) no objection that the 
order was made not by the council generally, 
but by a finance committee having their sanction ; 
(4) nor, at least after payment, that there was no 
retainer under seal for extra services. — B. v. 
Prest (1850), 16 Q. B. 32 ; 20 L. J. Q. B. 17 ; 16 
L. T. O. 8. 210 ; 15 Jur. 554 ; 14 J. P. Jo. 750 ; 
117 E. B. 787. 

Annotations : — As to {i) Conid. Lewis v. Rochester Corpn* 
(1860), 9 C. B. N. 8. 401 ; 11. v. Ramsgate Ck)rpn. (1889), 




exhausted & pltf. had not shown tliat 
Ids salary at a fixed sum was included 
in the amount granted to the board 
or in the council's own estimates. 
— Nbwhall V. Peterborough City 
(1924), 55 0. L. R. 235.— CAN. 

PART VII. SECT. 5, SUB-SECT. 1.— 
B. (a) ix. 

1. Maintenance of corporation build- 
ings .] — A.-G. of victtoria (Bradley) 


r. Gkkia)xg (Mayor) (1914), 18 (J. L. R. 
553.— -AUS. 

m. Clerk of the peace — Fees — Not 
connetded vrllh administraiion of Justice.] 

He Clerk of the Peace v. westerx 
District Municipal Council (1813), 
1 U. 0. R. 162.— CAN. 

n. Corporation taking over district 
under 8tatuie--LiaiilUy for surveying 
fees .] — Roach v. Munioii*al Council 


OF Hamilton (1851), 8 U. C. 

CAN. 

o. Councillors* traveUing expeitses .] — 
Municipal corpus, cannot remunorato 
their members for travelling expenses 
In attending the council, but only for 
attendance in council . — ite pAriEBSON 
A County of Grey Corpn. 

U. " “ 

p. 8c?u)ol rate deficiency. J — 
local mimioipality must make un 
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(1850), 16 J. P. 115 ; Bournemouth Corars. v. Watts 
(1884), 14 Q. B. D. 87. Aa to (2) Reid. A.-G. v. Tyne- 
mouth Corpn., [1898] 1 Q. B. 604. As to (4) Reid. H. r. 
Newbury Town Council (1850), 15 J. P. 115 ; R. v. 
Norwich Corpn. (1882), 30 W. R. 752 ; R. r. Ramsgate 
Corpn. (1889), 23 Q. B. D. 66. 


643. Fees payable to clerk to borough justices.] 

-R. v. Gloucester Corpn., No. 516, ante. 

644. Costs ol street widening — Under local Act.] 

-By a local Act, passed in 1851, certain property 
I before vested in Comrs., was vested in the corpn. of 
Birmingham. Powers were given to the council 
^ of purchasing land for the purposes of the Act, 
I & of executing certain improvement works 
specified in a schedule ; the expenses of the 
works for making new approaches to the town 
hall, & for enlarging & altering the existing streets, 
I to be defrayed by a ‘‘street” improvement 
f rate,” not exceeding 6d. in the pound, & mort- 
y gageable to the extent of £100,000 ; & all other 
|. expenses of carrying the Act into execution to 
be defrayed by a ‘‘ borough improvement rate,” 
|not exceeding 2s. in the pound, & mortgageable 
the extent of £150,000. From the street 
improvement rate certain classes of persons were 
' oily exempted, & canal & railway cos. were 
part exempted. Nothing therein contained 
ras to alter any of the powers, privileges, & 
thorities vested in the corpn. by any past or 
iture Acts in relation to municipal corpus. By 
other local Act, passed in 1861, certain other 
icifled improvements were provided for, & it 
declared that the expense of, amongst other 
dngs, widening & improving certain specified 
jets was to be defrayed out of the ” street 
iprovement rate.” Municipal Corporation Mort- 
Act, 1800 (c. 16), empowers corpus, generally, 
the approbation of the Treasury, upon 
^plication made after duo notice given, to make 
bases of land for public purposes ; but 
shing therein contained is to “ repeal, abridge, 
affect,” any power or authority of any body 
)orate or council, under any local Act. The 
>rpn. of Birmingham having contracted for the 
jhase of land for the widening of a street, not 
iprised in the works specified in the local 
;ts of 1851, & 1861, & having, after due notice 
Iven, & after all parties interested in the scheme 
been heai'd before a Comr. deputed by the 
jury, obtained the sanction of tlie Treasury 
the purchase of the land, & the charging of the 
)rough fund with the purchase -money ; — Held : 
Jon construction of the statutes, the corpn. were 
awfully empowered to raise the purchase-money 
it of the ‘‘ borough fund.” — A.-G. v, Birmingham 
)RPN. (1866), L. R. 3 Eq. 552. 

Payment out of surplus.] — See 1882 Act, 
143 (2), &, generally f Sect. 5, sub-sect. 1, B. (6), 
>8U 

646. Provision of mayoral chain.] — A.-G. v, 

Iatley Corpn., No. 454, ante, 

646. Pension for charity schoolmaster.] — Under 
scheme approved by the High Ct. of Ch., a 
)rpn. school was to bo maintained out of the 
Tplus income of a hospital & the appointment 
headmaster was to be in the corpn., but no 
>vision was made for the grant of any pension 
_ the headmaster so appointed. Upon a rule for 
^certiorari to bring up & quash a resolution of the 
n., ordering payment out of the borough 


fund of a pension to a master appointed by 
them : — Held : the pension did not come within 
any of the purposes specified in 1835 Act to which 
that fund was applicable, & could not be held to 
be for the public convenience of the inhabitants, 
& the resolution was, therefore, void. — R. v. 
Brown (1875), 39 J. P. .To. 388. 

647. Dinners for jurors.] — The corpn. of B., 
as lords of the manor, entertained juries of the 
manor at dinner, etc., <fe charged the expense to 
the borough fund : — Held : the corpn. had no 
authority to defray the charge out of the borough 
fund. — R. V, Bideford Corpn. (1883), 47 J. P. Jo. 
756. 

543. Extraordinary expenditure — Additional re- 
muneration to mayor — For jubilee celebrations.] — 

A municipal corpn. passed resolutions to the effect 
that, pursuant to 1882 Act, s. 15 (4), a certain sum 
should be paid to the mayor by way of remunera- 
tion, & the mayor should be requested to take such 
steps as he might deem proper for the due celebra- 
tion of the jubilee of Her Majesty’s reign. Some 
of the burgesses moved to restrain the corpn. 
from applying any part of the borough fund in the 
celebration of the jubilee : — Held : the provisions 
of 1882 Act had not been contravened, & an 
interlocutory injunction would not be granted. 

Qu. : whether 1882 Act, s. 141 (2), contemplates 
the allowing of extraordinary expenditure if 
reasonable. — A.-G. v. Blackburn Corpn. (1887), 
57 L. T. 385 : 3 T. L. R. 676. 

Annoiaiinn : — Consd. A.-G. v. Tynemouth Corpn., [1898] 1 
Q. B. 604. 

549. “ Rights ... by virtue of any legal pro- 
ceedings — Whether judgment included — Judg- 
ment for money not legally payable out of fund.] — 

1882 Act, s. 140 (4), does not authorise payment 
out of the borough fund of a judgment given 
for a sum of money which was not legally payable 
out of such fund. — A.-G. v, Newcastle-upon- 
Tyne Corpn. & North Eastern Ry. Co. (1889), 
23 Q. B. D. 492 ; 58 L. J. Q. B. 558 ; 54 J. P. 
292, C. A. ; affd. sub nom. Newcastle-upon- 
Tyne Corpn. v. A.-G., A.-G. v. Newcastle-upon- 
Tyne Corpn. & North Eastern Ry. Co., [1892] 
A. C. 568, H. L. 

Annotations: — Consd. A.-G. v. Manchester Coimn., [1906] 
1 Ch. 613. Mentd. He Thompson, Bedford v. Teal (1890), 
45 Ch. D. 161 ; A.-G. v. Tynemouth Corpn., [1898] 1 
Q. B. 604 ; A.-G. v. L. C. C., [1901] 1 Ch. 781 ; A.-G. v. 
Hastlngrs Corpn. (1902), 67 J. P. 165 ; A.-G. v. Be Wintoii, 
[1906] 2 Ch. 106. 

550. Payment to free bridge of tolls.] — A 

municipal corpn., which was subject to 1882 Act 
& a local improvement Act agreed with a railway 
CO. to pay the co. a certain annual sum for fifteen 
years in consideration that the co. would throw 
open the roadway of a bridge belonging to them 
within the borough for the use of foot passengers 
free from toll. The local Act authorised rates for 
certain purposes not including such a bridge as the 
agreement referred to, & provided that the money 
accruing from the general rate should be applied 
to certain specified purposes & subject thereto 
for the improvement or benefit of the borough 
in such manner as the corpn. from time to time 
think fit in as full & ample a manner as any borough 
rate authorised by the Municipal Corporations Acts 
is made applicable.” An action having been 
brought by the A.-G. at the instance of relators 


>ply out of their general fund any 
ienoy in the school rate of any 
iship. — ^Arthur School Trustees 
Townships op Arthur Sc Luther 
9 O. P, 632.— CAN. 

Councillor employed by corpora- 
JSolicUor ,] — A solr. who Is a 


member of a municipal council cannot 
recover from the corpn. for services 
rendered them, because he is a trustee. 
— Peterborough Town v. Burnham 
(1861), 12 C. P. 103.— CAN. 

r. Apprehension of f dons A — Town- 
ship municipalities have no power 


to expend any portion of their funds 
in payment of rewards for the appre- 
hension of felons. — Cornwall v. West 
NissouRi Township Corpn. (1875), 
25 C. P. 9.— CAN. 

t. Construction of bridge — WUhovi 
statutory authority — Payment for work 
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Sect 5, — Finance: Suh-aect 1, B. {a) t>iiu <£? 

him to so act, & pay his costs. When the appeals 
came on he appeared & opposed them, & they were 
dismissed with costs. The amount recovered 
on taxation was £132 5s. less than he had to pay. 
On Nov. 1$) the watch committee resolved to pay 
these costs. This action was brought by pitfs. 
^ ratepayers to restrain this payment : — ifeld : 
in these circumstances, there was no right to use 
the borough funds for this purpose, for one watch 
committee has no power to apply to the council 
to pay certain moneys which a former watch 
committee has said ought not to be paid. — 
A.-G. & Newcastle Breweries, Ltd. v. Tyne- 
mouth CoRPN. (1897), 76 L. T. 566 ; 13 T. L. R. 
412 ; 41 Sol. Jo. 530, I). C. ; on appeal^ sub nom. 
A.-G. V. Tynemouth Corpn., [1898] 1 Q. B. 604, 
C. Ky ; sub nom. Tynemouth Corpn. v. A.-G., 
[1899] A. C. 293, H. L. 

An^taivms Evans tJ. Conway JJ., [1900] 2 Q. IL 

224. Mentd. Allsop r. Preston JJ. (1«9»), 64 J. P. 2r> ; 

Winton, [1906] 2 Ch. 106 ; R. v. Woodhonse, 

(1906] 2 K. B. 501 ; Attwood v. Chapman, [1914] 3 K. B. 

* 75* 

ix. Other Payments. 

540. Endowment of churches within borough.] 

— ^^V.-G. V. Aspinall, No. 515, ante. 

541. Debt Incurred prior to 1835 Act.] — In an 

action of debt against a corpn. regulated by above 
Act on a bond by them to pltf. for payment of 
£1,249 it appeared on special verdict, that, before 
the passing of the Act pltf. being an alderman of 
the borough, quo warranto informations were filed 
against him & several of his friends & relations, to 
try their right to be members of the corpn., & 
they were ultimately ousted ; that pltf., without 
authority from the now defte., caused the informa- 
tion to be defended ; & that before the passing 
of the Act, certain members of the corpn., then 
being the governing body, & having the custody 
of the common seal, & lawful power to affix it to 
instruments, did, on pltf.’s application, affix the 
seal to the bond & deliver it to him by way of 
reimbursement of the costs of such defences, & 
for no other consideration ; that divers of the then 
burgesses of the corpn. had no notice of the bond 
being given for that cause ; & that the sealing & 
delivery thereof was without fraud, unless the 
sealing & delivery for the cause aforesaid was a 
fraud in law upon defts., or the inhabitants, or the 
members of the corpn. who did not concur : — Held : 
(1) on the facts found, the corpn. were liable on 
the bond before above Act ; (2) the corpn. as sub- 
sisting under the statute, were still liable, & 
the liability was a lawful debt,'’ chargeable on 
the borough Fund, within above Act, s. 92.— 
Holdsworth V. Dartmouth Corpn. (1840) 11 
Ad. & EJ. 490 ; 3 Per. & Dav. 308 ; 9 L. J. Q. B. 
121 ; 4 J. P. 138 ; 4 Jur. 605 ; 113 E. R. 501 ; 
eubsequerU proceedings, sub nom. Clifton Dart- 
mouth Hardness Corpn. v. Holdsworth (1844) 
13L. J.Ch. 178,L. C. ' 

Refd. Arnold v. Gravefiend Corpn. (1856). 

Z R. 6C J. 574. 

See, generally, Sect. 5, sub-sect. 5, post. 


p^ufitod & pltf. had not ehown that 
jUa salary at a fixed smu was included 
in the amount granted to the board 
or in the council ’a own estimates. 

Triif Peterborough City 

(1924), 56 O. L. R. 235. — CAN. 

PART VII. SECT. 6. SUB-SECT. 1.-- 
B. (a) Bu 

1. Maintenance of corporatwn build- 
ing8.]—A.-0. of Victtobia (BiUDi.Ey) 


r. Okkloso (Mayor) (1914), 18 C. L. R; 
553. — ^AUS. 

m. Clerk of the peace — Fees — Not 
connected uHth admvhistralion of Justice, 1 

ife Clerk of the Peace v. westbr.v 
District Municipal Council (1843), 
1 U. a R. 162.— CAN. 

n. Corporaiion taking o/ver dislrici 
under statute — LdabilUy for surveying 
fees .] — Roach v. Municipal Council 


542. Costs ot settling dispute — Not included In 
town clerk’s salary.] — The council of a borough 
passed a resolution prescribing the duties of the 
town clerk, & fixing his salary for the discharge 
of such duties at £250. Among other functions, 
he was “ to act as the professional adviser of the 
mayor & council in the business of the council,*’ 
& he was to “ be paid the usual professional charges 
for conducting or opposing bills in Parliament, 
conducting action or suits at law or in equity, & 
preparing leases, conveyances of securities ** ; & 
to “ be paid all travelling & other expenses out of 
pocket.” A town clerk, being an attorney, was 
appointed after the passing of this resolution. 
Payment of a borough rate being resisted by a 
township within the borough, with an intimation 
that the overseers would not pay anything except 
under legal obligation, the council directed their 
finance committee to take such proceedings a® 
they might deem expedient for enforcing paymi 
&; maintaining the validity of the rate ; the coi 
mittee were likewise authorised to give bonds di 
indemnity to overseers & others employed in the 
collection. The committee directed the town 
clerk to prepare a bond of indemnity to the over- 
seers of the above township, under cjunsel’s 
advice. The bond was prepared, ob^'- ^d to 
by the overseers. The town clerk, under the 
direction of the committee, went to London & 
attended conferences between counsel for the 
overseers & for the corpn., with a view to an 
arrangement. Finally, the form of the rate was 
altered ; proceedings were taken on behalf of the 
council to compel payment ; &; the rate was levied. 
The town clerk then delivered a bill to the corpn. 
including charges, for instructing & advising with 
counsel upon the bond of indemnity & upon the 
forms of rates ; correspondence & conferences with 
the solr. for the overseers on the subject of the 
rate ; expenses & loss of time in proceeding to 
London for the purpose of attending the con- 
ferences, in advising on several occasions with 
counsel, & in journeys to Wakefield & Manchester 
for the purpose of conferring with the clerks of 
the peace & town clerks of those boroughs upon the 
proper forms of rates. The services had been per- 
formed under the instructions of the finance 
committee. The committee ordered payment of 
the charges, <k they were paid. On certiorari, 
bringing their order before this ct., under 7 Will. 4 
& 1 Viet. c. 78, s. 44 : — Held : (1) the charges, so 
far as they regarded business done in the direct 
course of settling a dispute, might pi*operly be 
allowed by the corpn., as not covered by the ^ary 
given for the performance of the ordinary duties 
of town clerk ; (2) such charges were payable out 
of the borough fund ; (3) no objection that the 
order was made not by the council generally, 
but by a finance committee having their sanction ; 
(4) nor, at least after payment, that there was no 
retainer under seal for extra services. — R v. 
Prest (1850), 16 Q. B. 32 ; 20 L. J. Q. B. 17 ; 16 
L. T. O. S. 210 ; 16 Jur. 554 ; 14 J. P. Jo. 750 : 
117 B. R. 787. * 

Anmtaiions : — As to (i) Confid. Lewis v. Rochester Coron 
(1880), 9 C. B. N. ; R. v. Oorpu" 

£6 Q. B. 1). 66. Reia. R. V. Newbury Town Council 

OF Hamilton (1851), 8 U. C. U.^229,— 

CAN. 

Pfnirmllors* travelling expenses .] — 
Municipal corpus, cannot remunorato 
their mombora for travelling expenses 
In attending the council, but ojuy for 
attendance In wnncil . — he Patferson 

p. School deficiency.] — A 

local municipality must make up £ 
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» t 15 J. P, 115 ; Bournemouth Comrs. v. Watts 
, 14 Q. B. D. 87. A8 to (2) Reid. A.-G. v. Tyne- 
mouth Corpn., [1898] 1 Q. B. 604. As to (4) Reid. H. v, 
Newbury Town Council (1850), 15 J. P. 115 ; R. v. 
Norwich Corpn. (1882), 30 W. R. 752 ; R. v. Ramsgate 
Corpn. (1889), 23 Q. B. D. 66. 


543. Fees payable to clerk to borough Justices.] 

— B. V. Gloucester Corpn., No. 516, ante, 

644. Costs of street widening — Under local Act.] 

— By a local Act, passed in 1851, certain property 
before vested in Comrs., was vested in the corpn. of 
Birmingham. Powers were given to the council 
of purchasing land for the purposes of the Act, 
& of executing certain improvement works 
specified in a schedule ; the expenses of the 
works for making new approaches to the town 
hall, & for enlarging & altering the existing streets, 
to be defrayed by a ‘‘ street ” improvement 
rate," not exceeding Qd, in the pound, & mort- 
gageable to the extent of £100,000 ; & all other 
expenses of carrying the Act into execution to 
be defrayed by a “ borough improvement rate," 
not exceeding 2s. in the pound, & mortgageable 
to the extent of £150,000. From the street 
improvement rate certain classes of persons were 
wholly exempted, & canal & railway cos. were 
in part exempted. Nothing therein contained 
was to alter any of the powers, privileges, & 
authorities vested in the corpn. by any past or 
future Acts in relation to municipal corpus. By 
another local Act, passed in 1861, certain other 
specified improvements were provided for, <fe it 
was declared that the expense of, amongst other 
things, widening & improving certain specified 
streets was to be defrayed out of the " street 
improvement rate." Municipal Corporation Mort- 
gages Act, 1800 (c. 16), empowers corpus, generally, 
with the approbation of the Treasury, upon 
application made after due notice given, to make 
purchases of land for public purposes ; but 
nothing therein contained is to " repeal, abridge, 
or affect," any power or authority of any body 
corporate or council, under any local Act. The 
corpn. of Birmingham having contracted for the 
purchase of land for the widening of a street, not 
comprised in the works specified in the local 
Acts of 1851, & 1861, & having, after due notice 
given, & after all p.arties interested in the scheme 
had been heard before a Comr. deputed by the 
Treasury, obtained the sanction of the Treasury 
to the purchase of the land, & the charging of the 
borough fund with the purchase-money : — Held : 
upon construction of the statutes, the corpn. were 
lawfully empowered to raise the purchase-money 
out of the " borough fund." — A.-G. v . Birmingham 
Corpn. (1866), L. B. 3 Eq. 552. 

Payment out of surplus.] — See 1882 Act, 

B. 143 (2), &, generally. Sect. 5, sub-sect. 1, B. (6), 
post. 

J 645. Provision of mayoral chain.] — A.-G. v. 
^Batley Corpn., No. 454, ante. 

546. Pension for charity schoolmaster.] — Under 
scheme approved by the High Ct. of Ch., a 
mrpn. school was to be maintained out of the 
rplus income of a hospital & the appointment 
)f headmaster was to be in the corpn., but no 
rovision was made for the grant of any pension 
5 the headmaster so appoin^d. Upon a rule for 
certiorari to bring up & quash a resolution of the 
rpn., ordering payment out of the borough 


fund of a pension to a master appointed by 
them : — Held : the pension did not come within 
any of the purposes specified in 1835 Act to which 
that fund was applicable, &; could not be held to 
be for the public convenience of the inhabitants, 
& the resolution was, therefore, void. — B. v. 
Brown (1875), 39 J. P. Jo. 388. 

647. Dinners for Jurors.] — The corpn. of B., 
as lords of the manor, entertained juries of the 
manor at dinner, etc., <& charged the expense to 
the borough fund : — Held : the corpn. had no 
authority to defray the charge out of the borough 
fund. — B. V. Bideford Corpn. (1883), 47 J. P. Jo. 
756. 

548. Extraordinary expenditure — Additional re- 
muneration to mayor — For Jubilee celebrations.] — 

A municipal corpn. passed resolutions to the effect 
that, pursuant to 1882 Act, s. 15 (4), a certain sum 
should be paid to the mayor by way of remunera- 
tion, &> the mayor should be requested to take such 
steps as he might deem proper for the due celebra- 
tion of the jubilee of Her Majesty’s reign. Some 
of the burgesses moved to restrain the corpn. 
from applying any part of the borough fund in the 
celebration of the jubilee : — Held : the provisions 
of 1882 Act had not been contravened, & an 
interlocutory injunction would not be granted. 

Qii. : whether 1882 Act, s. 141 (2), contemplates 
the allowing of extraordinary expenditure if 
reasonable. — A.-G. v. Blackburn Corpn. (1887), 
57 L. T. 385 : 3 T. L. B. 676. 

Annoiaiinn : — Coiisd. A.-G. v. Tynemouth Corpn., [1898] 1 
Q. B. 604. 

549. “ Rights ... by virtue of any legal pro- 
ceedings — Whether Judgment included — Judg- 
ment for money not legally payable out of fund.] — 

1882 Act, B. 140 (4), does not authorise payment 
out of the borough fund of a judgment given 
for a sum of money which was not legally payable 
out of such fund. — A.-G. v, Newcastle-upon- 
Tyne Corpn. & North Eastern By. Co. (1889), 
23 Q. B. D. 492 ; 58 L. J. Q. B. 558 ; 54 J. P. 
292, C. A. ; ajfd, sub nom. Newcastle-upon- 
Tyne Corpn. v. A.-G., A.-G. v. Newcastle-upon- 
Tyne Corpn. & North Eastern By. Co., [1892] 
A. C. 568, H. L. 

Annotaiiona : — Consd. A.-Q. v. Manchester Co^n., [1906] 

1 Ch. 643. Mentd. lie Thompson, Bedford v. Teal (1890), 
45 Ch. D. 161 ; A.-G. w. Tynemouth Corpn., [1898] 1 
Q. B. 604 ; A.-G. r. L. C. C., [1901] 1 Ch. 781 ; A.-G. v. 
Hastingrs Corpn. (1902), 67 J. P. 165 ; A.-G. v. Do Winton, 
[1906] 2 Ch. 106. 

550. Payment to free bridge of tolls.] — A 

municipal corpn., which was subject to 1882 Act 
& a local improvement Act agreed with a railway 
CO. to pay the co. a certain annual sum for fifteen 
years in consideration that the co. would throw 
open the roadway of a bridge belonging to them 
within the borough for the use of foot passengers 
free from toll. The local Act authorised rates for 
certain purposes not including such a bridge as the 
agreement referred to, & provided that the money 
accruing from the general rate should be applied 
to certain specified purposes “ & subject thereto 
for the improvement or benefit of the borough 
in such manner as the corpn. from time to time 
think fit in as full & ample a manner as any borough 
rate authorised by the Municipal Corporations Acts 
is made applicable." An action having been 
brought by the A.-G. at the instance of relators 


ipply out of their greneral fund any 
ahoienoy in the school rate of any 
iwnship. — A rthur School Trustees 
r Townships op Arthur & Luther 
1859), 9 C. P. 632.— CAN. 

Councillor employed by corpora- 
Sitlicttor,}—A solr. who Is a 


member of a municipal coimcil cannot 
recover from the corpn, for services 
rendered them, because he is a trustee. 
— Peterborough Town v. BuitNHAM 
(1861), 12 C. P. 103.— CAN. 

r. Apprehension of felons.} — Town- 
ship municipalities have no power 


to expend any portion of their funds 
In payment of rewards for the t^pre- 
hension of felons. — C ornwall v. west 
NissouRi Township Corpn. (1875), 
25 C. P. 9.— CAN, 

t. CoTtstrudion of bridge — Withovi 
dedtdory atUhorUy — PayxnetU for work 
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Sect, '^Finance : Sub-aect. 1, B, (a) ia?., (6) iSb (c) ; 
svh-secta^ 2 <fc 3.] 

against the corpn., claiming an injunction to 
restrain the corpn. from making the payments out 
of moneys derived from the rates & a declaration 
that the agreement was ultra vires & void : — 
Held : there must be a declaration that the corpn. 
were not entitled to pay any moneys, which might 
become payable under the agreement, out of the 
borough fund, nor to make any borough rate nor 
any general or improvement rate under 1882 Act 
or the local Act for the purpose of such payments ; 
but the agreement was not ultra vires or void, & 
the foregoing declaration was not to prevent the 
corpn. from paying such moneys out of any surplus 
which there might be of the borough fund or of the 
rates after applying the same respectively to the 
purpose for which they might respectively be 
made under the provisions of those Acts, with 
liberty to pltf. to apply for an injunction if 
necessary. — Newcastle-upon-Tyne Corpn, v, 
A.-G., A.-G. r. Newcastle-upon-Tyne Corpn. & 
North Eastern Ry. Co., [1892] A. C. 668 ; 62 
L. J. Q. B. 72 ; 67 L. T. 728 ; 66 J. P. 836 ; 1 
R. 31, H. L. ; affg, S. C. sitb nom. A.-G. v, New- 
castt.e-upon-Tyne Corpn. & North Eastern 
Ry. Co. (1889), 23 Q. B. D. 492, C. A. 

Annotalions : — ^Expld. A.-G. v, Corpn. (1902), 67 

J, P. 165. Coni^. A.-G. 17 . Manchester Corpn., 11906] 
1 Ch. 643. Reid. A.-Q. v. Tynemouth Corpn., (1898] 
1 Q. B. 604 ; A.-G, v. L. C. C., [1901] 1 Ch. 781. Mentd. 
Re Thompson, Bedford v. Teal (1890), 45 Ch. D. 161 ; 
A.-G. 17 . De Winton, [1906] 2 Ch. 106. 


(6) Oui of Surplus. 

551. Rights of freeman in — Enforceable by 
action of debt.] — Swansea Corpn. v. Hopkins 
(1841), 8 M. & W. 901 ; 161 E. R. 1306, Ex. Ch. ; 
affg. S. C. sub nom. Hopkins v. Swansea Corpn. 
(1839), 4 M, & W. 621 ; 1 Horn & H. 432 ; 8 
L. J. Ex. 121 ; 3 J. P. 632. 

Annotations: — Reid. Addison r. Preston Corpn. (1852), 12 
C. B. 108 ; Prestney v. Colchester Corpn. & A.-G. (1882), 
21 Ch. D. 111. Mentd. Braithwaite v. Skinner (1839), 
5 M. & W. 313 ; Hutchinson v. Gillespie (1856), 11 Exch. 
798 ; Goodman 17. Saltash Corpn. (1882), 7 App. Cas. 633. 


'.] — See, now, 1882 Act, s. 206- 

552. Whether surplus available — Jurisdiction of 
court.] — R. V. Guildford Town Council (1862), 
26 J. P. Jo. 100. 

553. Whether limited to one year.] — 

During^the progress of the Liverpool Tramways 
Act, 1871, through Parliament, the Liverpool town 
council authorised the town clerk to make terms for 
the purchase of tramways with the co. promoting 
the bill. Amongst other terms of arrangement he 
agreed that the corpn. should pay the expenses 
of the bill if they resolved to take the tramways 
according to their powers in the bill. The council 
consented to these terms, &; after the Act was 
passed resolved to take the tramways ; they after- 
wards resolved to pay the expenses agreed to. 
The surplus of the borough funds in the year of 
these resolutions was less than the amount of the 
expenses, but in the subsequent years the surplus 
was greater than that amount. Upon mandamus 
to the town council to pay these expenses : — Held : 
there was nothing in 1835 Act to prevent the 

claim. — R. t7. Liverpool Corpn, 
(1873), 28 L. T, 500 ; 37 J. P. 773 ; sub nom, R. v, 
Liverpool Corpn., Re Liverpool Thamwayb Co., 
Ltd., 21 W. R. 674. 


554. Benefit of inhabitants — Vfhidiher confined 
to expenses for purposes of Act.] — In the borough 
of S., a waterworks co. established under a statute 
had power to make rules & regulations, Jc the 
corpn. opposed these on the co. applying for con- 
firmation, and the opposition was partly success- 
ful. The corpn. also opposed a biu of the co. in 
Parliament, & caused the bill to be withdrawn. 
These expenses were sought to be charged on the 
borough fund : — Held : as the expenses were not 
necessarily incurred in carrying into effect the 
provisions of 1835 Act, they were not chargeable 
on the borough fund. Semble : the expenses 
might have been paid out of any surplus fund. — 
R. V. Sheffield Corpn. (1871), L. R. 6 Q. B. 662 ; 
40 L. J. Q. B. 247 ; 36 J. P. 37, 229 ; sub nom. 
Roberts v. Sheffield Corpn., 24 L. T. 669 ; 19 
W. R. 1169. 

Annotaiiona : — Consd. A.-G. v. Brecon Corpn. (1878), 10 

Ch. D. 204 ; A.-O. t7. Tynemouth Corpn., [1898] 1 Q. B. 

604. Refd. R. 17. Liverpool Corpn. (1872), 41 L. J. Q. B. 

175 ; R. 17. Liverpool Corpn. (1873), 28 L. T. 500 ; K. r. 

Norwich Corpn. (1882), 30 W. R. 752 ; Ward v. Sheffield 

Corpn. (1887), 19 Q. B. D. 22 ; A.-G. v. Swansea Corpn., 

11898] 1 Ch. 602. 

555. Costs of police officers — Libel action.] 

— R. V. IjIVERpool Corpn., No. 636, ante. 

556. Opposing licensing appeal — By 

direction of council.] — (1) A municipal corpn. can- 
not, where there is no surplus of the borough fund, 
legally pay thereout costs incurred by the chief 
constable in opposing by direction of the council 
appeals against the refusal of justices to renew the 
licenses of publicans. Qu, : whether if there be 
a surplus it can legally be applied to payment of 
such costs. 

(2) An improper payment by the order of the 
town council may be called in question by injunc- 
tion at the suit of the A.-G. on the relation of a 
person interested, as well as by certiorari under 
1882 Act, 8. 141. — Tynemouth Corpn. v. A.-G., 
[1899] A. C. 293 ; 68 L. J. Q. B. 752 ; 80 L. T. 
6,33 ; 63 J. P. 404 ; 15 T. L. R. 370 ; 43 Sol. Jo. 
631, H. L. ; affg. 8. C. sub nom. A.-G, v. Tyne- 
mouth Corpn., [1898] 1 Q. B. 604, C. A. 

Ann itations : — As to (2) Itald. A.-G. i7. De Winton, [1906] 

2 Ch. 106. OenercUlv, Refd. Allsop r. Preston JJ. (1809), 

64 J. P. 25. Mentd. Evans v. Conway JJ., [1900] 2 Q. B. 

224 ; R. r. Woodhouae, [1906] 2 K. B. 501 ; Attwood v. 

Chapman, [1914] 3 K. B. 275. 

657. Payment to free bridge of tolls.] — 

Newcabtle-upon-Tyne Corpn. v. A.-G., A.-G. 
V. Newcastle-upon-Tyne Corpn. & North 
Eastern Ry. Co., No. 650, ante. 

558. Payment of Interest on contribution 

to college — Expenditure authorised by local Act.] — 
The corpn. of Cardiff were empowered by their 
special Act to contribute £10,000 towards the 
purchase of a site for a college, passed a 
resolution that that sum should be paid on certain 
property being conveyed to the college authorities. 
The intended purchase remained in abeyance, 
& the college was carried oh at suitable premises 
rented for the purpose by the council of the 
college: — Held: (1) the payment of a sum of 
£400 out of the borough fund by the corpn, to the 
college, being one year’s interest at 4 per cent, 
on the proposed contribution of £10,000, could 
not be justified, either under the special Act, 
or as a payment “ for the public benefit of the 
inhabitants dfc improvement of the borough *’ 
within 1882 Act, s. 143 ; (2) the payment out of 
the borough fund of a sum of £660, which by a 


done. ] — Elworto r v. Cmr of Victo 
Corpn. (1896). 5 B. C. R. 123,~<3A> 

ft. Entertainment of ffuests.] 
McMillan t7. City of Winnk 


PART VII. SBOT. 6, SUB-SECT. 1.— 

B. (b). 

b. Investment in buUdino society.)'-^ 
A monlcdpal ootinoil has no power to 
inveit \Xs anrplus moneys in the shares 


of a building society formed under 
Friendly Societies Act, 1867.— lie 
Newcastle Permanent Investment 
Sc Building Society (1807), 18 

N. S. W. Bq. 70.— AVS. 
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resolution of the corpn. was added to the mayor’s 
sala^ for the year 1893 for the purpose of cele- 
brating the marriage of the Duke & Duchess of 
York, which in fact was not paid to the mayor, 
but was carried to a separate account & expended 
for that purpose under the direction of a marriage 
committee, was not illegal. 

(3) A payment made in form by way of addition 
to a mayor’s salary is not legal unless it is a bond 
fide increase of salary. — ^A.-D. v. Cardiff Corpn., 
[1894] 2 Ch. 337 ; 63 L. J. Ch. 657 ; 70 L. T. 591 ; 
10 T. L. K. 420 ; 8 R. 268. 

559. Improvement of borough — Payment of 
Interest on contribution to college — Expenditure 
authorised by local Act.] — A.-G. v, Cardiff Corpn., 
No. 658, ante, 

(c) Control by Court, 

560. Jurisdiction of court.] — Qu. : whether 
the ct. has jurisdiction, notwithstanding the 
provisions of 1835 Act, to restrain misapplications 
of the borough fund of a corpn. In the ordinary 
management of the borough fund a ct. of equity 
ought not to interfere ; but in a case of misapplica- 
tion calling for a specific remedy, semble : the 
jurisdiction of the ct. is not excluded by 1835 
Act. — A.-G, V, Norwich Corpn. (1837), 1 Keen, 
700 ; 48 E. R. 477 ; on appeal, 2 My. Cr. 406 ; 
1 J. P. 164 ; 1 Jur. 398, L. C. 

Annotations : — Reid. A.-G. v. Wigan Corpn. (1854), 2 Eq. 

Rep. 224 ; Lewis v. Rochester Corpn. (1860), 0 C. B. N. S. 

401 ; R. V. Sheffield Corpn. (1871), L. R. 6 Q. B. 652 ; 

A.-G. V. Newcastle-on-Tyne Corpn. & N. E. Ry. (1889), 

23 Q. B. D. 492. Mentd. Foot v. Bossant (1838), 3 Y. & 

C. Ex. ,320 ; Holdsworth v. Dartmouth Corpn. (1840), 11 

Ad. & El. 490 : Bennett v. Harrison (1843), 7 Jur. 436 ; 

Foss V. Harbottle (1843), 2 Haro, 461 ; R. v. Leeds Corpn. 

(1843), 4 Q. B. 796 ; Fraser r. Murdoch (1881), 6 App. Cas. 

8,55. 

561. Breach of trust.] — (1) 1835 Act 

creates a public trust of the property of municipal 
corpns. & the funds raised for the purposes of the 
Act, subject, like other property held in trust, 
to the jurisdiction of the Ct. of Ch. 

(2) ^Although 1835 Act contains provisions for 
correcting abuses in respect of the borough pro- 
perty, there is nothing in it to exclude the ordinary 
jurisdiction of the Ct. of Ch, to prevent broaches 
of trust. — Parr v. A.-G. (1842), 8 Cl. & Fin. 409 ; 
8 E. R. 159 ; siib nom, A.-G. v, Parr, 6 Jur. 245, 
H. L. ; affg, S. C. sub nom, A.-G. v, Poole Corpn. 
(1838), 4 My. & Cr. 17 ; subsequent proceedings, 
sub nom, A.-G. v, Poole Corpn. (1844), 8 Beav. 75. 

Annotations : — Mentd. Lund v. Blanshard (1844), 4 Hare, 9 ; 

Inman v. Wearing (1850), 3 De G. & Sm. 729 ; Pratt v, 

Keith (1864), 3 New Rep. 406. 

562. .] — The borough fund created 

under 1835 Act is a trust fund, & this ct. has 
authority & jurisdiction to compel the parties who 
receive & apply the fund to account for the sums 
they receive, & the application of them. — A.-G. 
V, Lichfield Corpn. (1848), 11 Beav. 120 ; 17 
L. J. Ch. 472 ; 50 E. R. 762. 

568. Effect of statutory remedy — Whether other 
remedy excluded.] — A.-G. v, Norwich Corpn., No. 
660, ante. 

564. .] — Parr v, A.-G., No. 661, ante, 

566, ,] — Tynemouth Corpn. v. A.-G., 

No. 666, ante, 

666. .] — A.-G. v, De Winton, No. 

497, ante. 


667 , For particular cases — Whether juris- 

diction of court limited.] — ^A.-G. v. Aspinall, No, 
515, ante. 

568. Who may apply — Town council — For re- 
moval by certiorari.] — The town council may apply 
for a certiorari to remove an order of a previous 
council. — R. V. Bridgewater Corpn. (1839), 10 
Ad. & El. 281 ; 2 Per. & Dav. 558 ; 113 E. R. 109. 

Annotations : — ^Reld. R. v. Leeds Corpn. (1843), 7 J. P. 704 ; 
R. r. Gloucester Corpn. (1859), 33 L. T. O. S. 145 ; R. 
V, Tam worth Corpn., Ex p, Tam worth Corpn. (1868), 19 
L. T. 433 ; R. v. Liverpool Corpn. (1872), 41 L. J. Q. B. 
175 ; Willmer v. Liverpool Corpn. (1872), 20 L. T. 101. 

569. Attorney General — For injunction.] — 

On a bill for an injunction, to restrain an improper 
application of the borough funds, as the inhabitants 
have an interest, the A.-G. has a right to sue. — 
A.-G. V. Eastlake (1853), 11 Hare, 205 ; 2 

Eq. Rep. 145 ; 22 L. T. O. S. 20 ; 18 J. P. 262 ; 
17 Jur. 801 ; 1 W. R. 323 ; 68 B. R. 1249. 

Annotations : — Mentd. Beaumont v. Oliveira (1869), 4 Ch* 
App. 309 ; A.-G. v. West Hartlepool Improvement Comrs* 
(1870), L. R. 10 Eq. 152 ; Re 8t. Bride’s Church, Fleet 
St. (1877), 35 Ch. D. 147, n. ; Ellas t>. Griffith (1878), 8 
Ch. D. 621 ; A.-(31. v. Dartmouth Corpn. (1883), 48 L. T. 
933 ; Re St. Botolph Without Blshopsgatti Parish Estates 
(1887), 35 Ch. I). 142 ; Smith v. Kerr, [1902] 1 Ch. 774. 

570. On relation of party in- 

terested.] — Tynemouth Corpn. v . A.-G., No. 556, 
ante, 

571. .] — Holden v. Bolton Corpn. 

(1887), 3 T. L. R. 676. 

572. How effected — By quo warranto.] — A.-G. 
V, Aspinall, No, 615, ante, 

573. Removal by certiorari — Who may 

apply — Council — To remove order of predecessors,] 
— R. V, Bridgewater Corpn., No. 668, ante. 

574 . Though resolution irregular,] — 

R. V, Lichfield Town Council, No. 518, ante, 

575 . Grounds for granting or refusing 

— Civil proceedings pending.] — Re Canterbury 
Town Council, Ex p. Friend (1853), 21 L. T. O. S. 
144; 17 J. P. Jo. 373. 

Costs — Liability of individual coun- 
cillors.] — See Nos. 355, 356, ante. 

,] — See, now, 1882 Act, s. 141 (2). 

576. By injunction — Who may apply — 

Attorney-General.] — A.-G. v. Eastlake, No. 569, 
ante, 

577. .] — Tynemouth Corpn. v. 

A.-G., No. 556, ante. 

578 . Not excluded by statutory 

remedy.] — A.-G. v, De Winton, No. 497, ante. 


Sub-sect. 2. — The Borough Rate. 
See Rates & Rating. 


Sub-sect. 3. — ^Borrowing. 

See 1882 Act, ss. 106, 120 ; Local Authorities 
(Financial Provisions) Act, 1921 (c. 67), ss. 3-7 ; 
dc, see, also, 1888 Act, s. 72 ; Ministry of Health 
Act, 1919 (c. 21), s. 3 (1) A. 

579. Power to borrow — For completion of 
works — Whether power to pay off mortgagees 
included — Construction of local Act.] — The corpn. 
of a city being possessed of a cknal, borrowed money 


PART VII. SECT. 6, SUB-SECT. 8. 

o. Power to borrow — Sanction of 
loan — Division of boroughr— Sanction 
inapplicable to new part.] — A.-Q. v. 
Nobth Sydney Borough (1893), 14 
N. S. W. Eq. 154 ; 9 N. S. W. W. N. 
177.— -AUS, 


(J, For payment of existing debt.] 

■Hdd : the couhcll had no power to 
>rrow money for tiic payment of an 
Istlng debt. — Re Lambton Municipal 
iSTRioT, Ex p. Commercial Bank of 
[JSTRALIA (1896), 17 N. S. w. L. R. 
7 ; 13 N. S. W. W. N. 72.— AUS. 

a, For ordinary purposesJ] — 


A municipal council haa power to 
borrow & to incur debts as necessarily 
incidental to the carrying on of its 
ordinary business. — Australian Joint 
Stock Bank v, Croodace (1899), 20 
N. S. W. L. R. 361 ; 10 N. S. W. W. N. 
126.— AUS. 

-.] — Armstrong v. 



Local Government. 


Sect* 5. — Finance : 

upon mtge. of the rents & tolls, &> of other property 
belonging to the corpn., for the purpose of improv- 
ing such canal. The corpn. afterwards obtained 
an Act of Parliament, empowering them to raise 
further sums of money, to be applied towards 
completing the works so commenced, ‘ & to 
other the purposes of the Act,” upon the security of 
the rents & tolls of the canal ; with ^proviso 
that the sums previously raised were to constitute 
a first charge upon the canal. Part of the moneys 
raised in pursuance of this Act, were applied 
in completing the canal, & the surplus was applied 
in paying off some of the first mtges., & releasing 
to such extent the other property of the corpn. 
Upon a bill filed by the mtgees. under the Act 
impeaching the validity of such application of the 
funds : — Held : such application of the funds was 
unauthorised ; as between the corpn, & the mtgees. 
under the Act, the estates, included in the mtges. 
so paid off, were applicable to the payment of those 
mtgees. ; the moneys so applied ought to have 
been repaid to the second mtgees. ratably ; & 
such mtgees. had a lien for such amount upon the 
corpn. estates, other than the canal property, 
comprised in the prior mtge. — Trevilx.ian v. 
Exeter Corpn. (1854), 5 De G. M. <fc G. 828 ; 
3 Eq. Rep. 896 ; 24 L. J. Ch. 157 ; 24 L. T. O. S. 
149 ; 18 J. P. 806 ; 18 Jur. 1019 ; 3 W. R. 45 ; 
43 E. R. 1091, L. JJ. 

580. By overdraft from bank — As tem- 

porary loan.] — A borough councU in their estimate 
for a general district rate for the borough included 
items which consisted of debts contracted in former 
years & which had from year to year been carried 
to a ” suspense account ” opened for that purpose, 
& a balance due for works executed in previous 
years. The council from time to time paid these 
old debts by money borrowed from their bank 
by overdrafts, but, so far as the ratepayers were 
concerned, the items remained unpaid so long as 
they appeared in the suspense account. Applt. 
appealed against the rate on the ground that it 
contained charges incurred more than six months 
before the making of the rate ; — Held : tlic 
estimate could be looked at for the purpose of 
seeing what items were included in the rate ; A 
there was sufficient ground for holding that the rate 
contained items which were more than six months 
old, & the council could not by borrowing money 
from the bank & paying these old debts, treat the 
debts as the debts of the bank, & so prevent the 
charges from being retrospective charges more than 
six months old within P. H. Act, 1875, s. 210 ; A 
the rate was bad in consequence. 

It was said by the corpn. that they had borrowed 
from their bank, A that it was true their accounts 
were going from bad to worse A that they were 
owing their bank more A more, but they contended 


paid their tradesmen, A had paid 
rir.'hfa A that the whole had become 

Tineir principal aeDDS, os Miai^ 

a debt due to the bank, A that therefore it must 
oiJy bo assumed at the end of the given flnanci^ 
year that they owed the bank so much money, A 
that it was to meet that debt that they made this 
rate. It .^eeins to me that if that argument wore 
allowed to prevail, a public body would only have 
to arrange with their bankers to borrow money 
to pay their debts A so defeat the provisions of 
sect. 210 altogether. I cannot think that argument 
is right (Lord Alverstone, C.J.). 

Nothing that I am saying, A nothing that my 
Lord has said, would in any way suggest that 
would have been anything wrong in that which 
must as a matter of practice always be done, 
namely, in having temporary loans within the 
limits of their borrowing powers, in respect of 
matters which they have to pay quickly when 
they want to raise a loan A to raise their whole 
loan in one sum, as, for instance, by issuing stock, 
in which case they must incur some small expendi- 
ture before they raise their loan. In such a case 
obviously a temporary loan from the bankers within 
Lho rkf fhMr hnrrnwincr nowers would, of 


course, stand upon a totally different footing from 
such things as have been done here (Channeix^ J.). 
— Smith v, Southampton Corpn., [1902] 2 K. B. 
244 ; 71 L. J. K. B. 639 ; 87 L. T. 171 ; 67 J. P. 
5 ; 50 W. R. 651, D. C. 

Annotations Apia. A.-G. V. De Winton, [1900] 2 Ch. 106. 

CoQSd. Croydon Corpn. v. Croydon R. C., [1908] 2 Ch. 321 ; 

H. V. Locke [1911] I K. B. 680. 

581. What amounts to.] — A 

corpn. with statutory borrowing powers to be 
exercised with the consent of the Local Govt. 
Board were in the habit of borrowing money from 
their bank by way of overdraft before such consent 
had been obtained. These overdrafts extended 
over a number of years, A at one time amounted 
to £200,000. A considerable portion of this 
money, which they were entitled to borrow for 
specific purposes only, they used for general 
purposes. In reduction of these overdrafts the 
bank, with the approval of the corpn., had applied 
certain moneys in their hands belonging to the 
consolidated loans fund contrary to the provisions 
of the Act of Parliament creating the fund ; — 
Held: (1) the obtaining of the overdraft was 
ultra vires the corpn. ; qu, : whether an over- 
draft extending over sever^ years for substantially 
the whole amount of the authorised loan could be 
justified as a temporary loan ; (2) the overdraft 
obtained from the bank for general purposes in 
respect of powets granted for specific purposes was 
illegal ; (3) the application of money due to the 
consolidated loans fund in repayment of the 
overdrafts in question was illegal. — A.-G. v. 
West Ham Corpn., [1910] 2 Oh. 560 ; 80 L. J. Ch. 
105 ; 103 L. T. 394 ; 74 J. P. 406 ; 20 T. L. R. 


West Garafrajca Towxsmr (187 9), 
44 U. C. R. 515.— CAN. 

ff. Amount limited by 

previous years* rale collector — Effect 
if amount exceeded.] — Holmes v. Gode- 
KicH (1902), 23 C. L. T. 12 ; 5 O. L. R. 
33 ; 1 0. W. R. 367, 814.— CAN. 

h. NecessUy for authorUy 

for loans outside.] — R. (Moore) v. 
Hamill (1904), 24 C. L. T. 271; 7 
O. L. R. 600 ; 3 O. W. R. 642.— CAN. 

k* Rate of interest. ] — Muni- 

cipal corpus, cannot by bye - law 
raise money at a rate of interest 
exceeding six per cent.— Re Wilson 
& COUNTY OF Elgin (1856), 13 U. 0. R. 
2 1 8 .'““"CAN. 

I. Redial in bye - law of 


statutory authority.] — Rc Grant A 
City of Toronto (1862), 12 C. P. 357. 

—CAN. 

m. For encouragement of manu* 

faciures. ] — Scottish Ambri can I n - 
VESTMENT CO, V. VILLAGE OF ELORA 
(1881), 6 A. R, a28.--€AN. 

n. Statutory restriction — 

Authorisalion by bye-law necessary .] — 
Macarthur V, Portage La Prairie 
Town (1893), 9 Man. L. R. 688.— CAN. 

0. .] — Hart r. Haufax 

City (1902), 35 N. S. K. 1.— CAN. 

p. For beneficial expenditure.] 

— Colonial Government v. Joubert 
(1886), 4 S. C. 211.-“-6. AF. 

q. J — Thornton v. 

Hugo & Graaff-Reinet Corpn. 


(1886), 5 E. D. C. 280.— S. AF. 

r. Repayment of loans — Money 
unlawfully borrou)ed — For ordinary pur- 
poses .] — A municipal council may, 
with the consent of the ratepayer, 
raise money by debentures to repay 
money unlawfully borrowed under 
Municipal Act, 1892, when the expendi- 
ture, ^though not included in the 
estimates, was for purposes within the 
general powers of the corpn. — Fitz- 
gerald u. Mo mo NS Bank (1898), 29 
O. R. 105.— CAN. 

t. Appropriation of interest to 

sinking fund. ] — Re Barber & City 
of Ottawa (1876), 39 U. C. R. 406. — 

CAN. 

a. By debentures— Secured on taxes of 
following year .] — Clapp v. Township 
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683 ; 9 L. G. R. 433 ; previous proceedings^ 74 
J. P. 196. 

582. Statutory borrowing powers 

exhausted.] — A.-G. v, Db Winton, No. 497, ante, 

683. Statutory sanction not obtained 

— Loan illegal.] — A.-G. v. West Ham Oorpn., No. 
681, ante, 

584. For specific authorised purposes 

— Application to other unauthorised purposes 
illegal.] — A.-G. v. West Ham Corpn., No. 581, 
ante, 

586. Overdraft over period of years — 

Whether temporary loan.] — A.-G. v. West Ham 
Corpn., No. 681, ante, 

.] — See^ now^ Local Authorities 
(Financial Provisions) Act, 1921 (c. 07), s. 3. 

By mortgage.] — See Sect. 1, sub-sect. 8, 

B. (6) iv., ante, 

As urban authority.] — See Part V., Sect. 4, 

sub-sect. 1, ante, 

Under P. H. Act, 191b,]-~See Part II., 

Sect. 9, sub-sect. 1, ante. 

Repayment of loan.] — See 1882 Act, ss. 112, 
113. 

586. Out of consolidated loans fund — 

Sums borrowed for unauthorised purpose.] — A.-G. 

V, West Ham Corpn., No. 981, ante, 

587. “ Redeemable ** stock — Whether cor- 

poration bound to redeem at particular date.] — 

By Edinburgh Corporation Stock Act, 1894 (c. Ivi), 
the Corpn. of Edinburgh, where they liad any 
unexhausted statutory borrowing power, were 
authorised to exercise such power by the creation 
of redeemable stock, & by the Edinburgh Improve- 
ment & Tramways Act, 1896 (c. ccxxiv), the 
corpn., in addition to the powers contained in the 
Act of 1894, were authorised to create <fe issue a 
new class of stock to be “ redeemable at the option 
of the corpn. at one & the same period to bo fixed 
by the corpn. but not exceeding sixty years from 
the first issue of such stock.” In pursuance of 
this power the corpn. issued stock to be redeemable 
at par after the expiration of a period of thirty 
years from May 15, 1897 : — Held : the corpn. were 
not bound, on the application of the holders, to 
redeem the stock immediately on the expiration 
of that period, but had merely an option to do so. — 
Edinburgh Corpn. V. British Linen Bank, [1913] 
A. C. 133 ; 82 L. J. P. 0. 25 ; 107 L. T. 567 ; 29 
T. L. R. 25, H. L. 

688. Compliance with formalities — Whether 
presumed.] — On Feb. 16, 1836, thirty mtges. of the 
rates of the borough for £100 each, & on Apr. 29, 
1836, eight other mtges. of the rates for £100 each 
were made by the then mayor & two other justices 
of the town & port, in pursuance of the powers of 
24 Geo. 3, c. 54, to J. The mtges. were to be dis- 


charged pursuant to the directions of the Act ; 
&; interest was to be paid at the rate of 5 per cent. 
per annum. The moneys in consideration of which 
the mtges. had been made had been advanced by 
the mtgee., & applied in defraying the expenses 
of pfirchasing, pursuant to a presentment & 
resolution of sessions before 1835 Act, <fc converting 
into a new gaol & sessions house for the borough 
& port certain buildings called the Maison Di-eUf 
& the land adjoining. It was not known whether 
24 Geo. 3, c. 54, s. 9, was complied with in respect 
of an estimate of the cost of the conversion of the 
Maison Die a into a gaol & sessions house having 
been made, or in respect of its having been ascer- 
tained by means of an estimate, whether such 
cost would exceed one half the amount of tiie 
ordinary annual assessment for the rate in nature 
of a county rate upon the borough, & the limits 
& precincts of same ; but in fact the actual ex- 
penditure did exceed one half the amount of such 
assessment. The first election of councillor under 
1835 Act, took place on Dec. 26, 1835 ; of aider- 
men on Dec. 31, 1835 ; & of mayor on Jan. 1, 
1836. The principal money had not been paid ; 

no interest had been paid on the thirty mtges. 
since Aug. 16, 1847, or on the eight mtges. since 
Oct. 29, 1847 : — Held : after the lapse of, Sc 
regular payment of interest for, so many years, 
the ct. could not presume that an estimate had not 
been made, or that the justices had acted without 
jurisdiction. — R. v, Do\T5R Town Council & 
Recorder (1850), 15 J. P. 129. 

589. Priority between debenture - holders — 
Mortgage by way of collateral security — Whether 
valid.] — De Winton v, Brecon Corpn., No. 325, 
ante. 

Securities over municipal funds & property — 
Whether within Mortmain Acts.]— Charities, 
Vol. VIII., p. 209, Nos. 327-332. 


Sub-sect. 4. — Accounts and Audit. 

A, Accounts. 

Officers* accounts.] — See 1882 Act, s. 21 (1). 

Town clerk’s accounts.] — See 1882 Act, s. 28. 

Treasurer’s accounts.] — Sec 1882 Act, ss. 26, 27. 

590. Separate accounts — Right of set-off be- 
tween — Income & expenditure under different 
Acts.] — The corpn. of P., who besides their 
municipal character filled those of managers of 
the public baths & washhouses under Baths & 
Washhouses Act, 1846 (c. 74), & of the local board 
of health under 11 & 12 Viet. c. 63, kept three 
separate accounts at their banker’s, viz. “ The 


OF Thurlow (1860), 10 C. P. 533. — 

CAN. 


b. Alteration of boundaries 

— Effect of.\ — Gillespie v. West- 
BOUBNB MUNICIPAUTy (1888), 10 

Man. L. R. 656.— CAN. 

o. In aid of railway company 

— Trustee of debentures till completion 
of railway — Lien compensation oj 

trustee.] — Re Tilsonburo, Lake Erie 
& Pacific Uy. Co. (1897), 24 A. II. 
378.— CAN. 


d. Inquiry by lender.] — The 

lender of money to a municipality on 
its debentures, is bound at his own 
risk to see that tho proceedings leading 
up to their creation Sc issue are legal 
& regular* — W iltshire v. Township 
OF Surrey (1891), 2 B. C. K. 79.— CAN. 

e. Auihorised but unissued — 

Special rate not leviable .] — Debentures 


authorised by a bye-law under Munici- 
pal Act, 1897, weio duly executed, but 
remained unissued in the possession & 
under the control of tho municipality : 
— Held : until tho sale or negotiation 
of the debentures there was no debt 
on the part of tho township, & tho 
special rate provided in the bye-law 
was not leviable, though the time fixed 
for payment of some of the debentures 
had passed.— Bogart v. Township of 
King (1901), 21 C.L.T. 229 ; 1 O. L. K. 
496. — CAN. 


f . Payable by instalments — 

Sinking fund unnecessary .] — R. (Sey- 

viouR) V. Plant (1904), 24 C. L. T. 

235 ; 7 O. L. R. 467 ; 3 0. W. R. 550. 

—CAN. 

« 
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g. Separate accounts — Duty of 
municipal oMcers .] — It is culpable 


neglect of duty on the part of municipal 
officers not to see that separate 
accounts for special rate, sinking fund, 
& assessments for general purposes, 
are kept as directed by tho statute. — 
Wilkie v. Village of Clini’ON (1871), 
18 Gr. 557.— CAN. 

h. Time for payment .] — A sheriffs 
account against a county is pay- 
able as soon as audited by the 
county board of ^dit. Sc tho county 
treasurer is not j unified in withholding 
payment until tho aooouut has been 
allowed & paid by the govt . — Rc 
Lincoln Sheriff & Lincoln County 
Treasurer Sc Corpn. (1873), 34 

U. C. R. 1.— CAN. 


k. Inspection of accounts — Right 
of ratepayers.}— B ruce v. Edinburgh 
City Trustees (1835), 13 Sh. (Ct. of 
Sess.) 437 ; 10 Foe. Coll. 250 .— SCOT. 


1, — MABKBI.EY V. 
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Sect. 6. — Finance: Sub-sect. 4, A., B. & C.; sub- 
sect, 5« Sect, 6; Svb-sect, IQ 

Oorpn- of P. Account,” “ The Corpo- Baths & WMh- 
houses JEtevenue Account,’* “ The P . Local Board of 
Health Account,” Upon the first account they 
were indebted to the bank, & upon the othei* two 
the bank was indebted to them in an equal amount. 
In an aotion brought by the banker to recover the 
balance due to him on account No. 1 : — Held : 
the corpn. were entitled to set off the debts due to 
them on the other two accounts. — Peddeb v. 
Preston Corpn. (1862), 12 0. B. N. S. 636 ; 31 
L. J. 0. P. 291 ; 6 L. T. 540 ; 9 Jur. N. S, 496 ; 
10 W. R. 773 ; 142 E. R. 1251. 

Annotation : — Rttd. Anthony t?. Brecon Markets Co. (1872), 
26 L. T. 979. 


B. The Auditors* 

See 1882 Act, ss. 26, 62 ; P. H, Act, 1875, 
8S. 246, 246. 

Election.] — See, generally, Elections, Vol. XX., 
p, 138. 

691. Enforcement by mandamus.] — Re 

Caermabthen Borough (1845), 9 J. P. Jo, 264. 

592. Election not completed on ap- 

pointed day.] — R. v, Hastings Corpn. (1845), 9 
J. P. Jo. 264. 

693. Omission to elect on appointed 

day.] — R, v* Bridport Corpn. (1851), 17 I^. T. 
O.S. 85; 15 J. P. Jo. 352. 

594. .] — R. V* Banbury Corpn. 

(1852), 16 J. P. Jo. 294. 

595. .] — R. Hartlepool 

Corpn. (1852), 19 L. T. O. S. 65 ; 16 J. P. Jo. 
294. 

595. .J — Mandamus to a 

municipal corpn. to proceed to the election of 
auditors, no election having taken place on the day 
appointed by 1835 Act. — K. v* Southwold Corpn. 
(1853), 21 L. T. O. S. 79; 1 W. R. 308; 17 
J. P. Jo, 296. 

597. Remuneration — In respect of municipal 
accounts.] — (1) An elective auditor of a borough 
under 1882 Act, is not entitled to any remuneration 
for his services in auditing the accounts of the 
borough. 

(2) Where the mayor, aldermen, & burgesses 
of a borough, acting by the council, are an urban 
sanit^y authority under P. H. Act, 1875, s. 6, the 
elective auditors of the borough, being by sect. 
246 of that Act auditors to the urban sanitary 
authority, are entitled to remuneration under 
that sect, for auditing the accounts of the urban 
sanitary authority. They are not necessarily entitled i 
to be remunerated in respect of each day on which 
they may have been actually engaged, but only for 
such a time as a business man would reasonably 
take to audit such accounts. 

(3) Their duties in this respect are not confined 
to seeing that there are vouchers in respect of items 
for which the urban sanitary authority claims 
credit ; but they must make a reasonable examina* 


tion to see that the payments 

within the duties of such 1?* 

Devonpobt Corpn., fl^OO] ^ » i4Q^T)c^*-o* 

Q. B. 61 ; 81 L. T. 427 ; 63 J. P. 740 ; 48 W. R. 

89 ; 16 T. L. R. 9, C. A. 

Arttu\lai'iot\s * — As to (3) Coiisd. R* v* Rol)©)Pt<8» [1908] 1 R* R* 
407. Apld. Rf Republic of Bolivia 

(19141 1 Ch. 1.39. B^d. A.-Q. v. De Wlnton, [1906] 2 
Oh. 106 ; IL V. Roberts, JSx p. Sourr, [1924] 2 X. B. 095 ; 
Roberts v. Hopwooi, [1925] A. C. 678. 

598 . In respect of accounts of borough as 

urban sanitary authority.] — Thomas v . Devon- 
pobt Corpn., No. 597, ante. 

599 . How calculated.] — Thomas v . 

Devonport Corpn., No. 697, ante. 

600. Duties— To verify receljpts & payments.]— 
Thomas v. Devonport Corpn., No. 697, anie. 

601. To question legality of payments.] — 


Thomas v. Devonport Corpn., No. 697, ante. 

602. Power — To surcharge.] — A.-G. v. 
WiNTON, No. 497, ante. 


De 


C. The Audit. 

What payments allowed.] — See Sub-sect. 1, B., 
ante. 

603. Whether conclusive — As to validity of 
payments.] — A.-G. v. De Winton, No. 497, ante. 


Sub-sect. 5. — Debts incurred before 
Municipal Corporations Act, 1882. 

Power to liquidate or give security.] — See 

1882 Act, 88.131,132. 

604. ** Lawful debt’’ — Costs of defending quo 
warranto against members.] — Holds worth v. 
Dartmouth Corpn., No. 541, ante. 

605. Security for payment — Whether valid — 
Sum borrowed after 1835 Act to repay prior debt — 
Difficulty of enforcing payment.! — A bond given 
by a corpn., after the passing of above Act, but 
before tlie passing of 6 & 7 Will. 4, c. 104, to secure 
a sum of money borrowed for the purpose of paying 
debts contracted by the corpn. before the passing 
of above Act, is valid, notwithstanding sect. 92 
might interpose a difficulty in the way of the 
obflgee’s obtaining satisfaction of a judgment 
thereon. — Pallistbrv. Gravesend Corpn. (1860), 
9 C. B. 774 ; 19 L. J. C. P. 368 ; 16 L. T. O. S. 
253 ; 137 B. R. 1096. 

Annotations : — Consd. Payne r. Brecon CJorpn. (1858), 3 

H. & N. 572. Reid. Lewis v. Rochester ^rpn. (1860), 

0 C. B. N. S. 401 ; Bush v. Martin (1863), 2 H, &; C. 311 ; 

Saunders v. Slack (1864), 11 L. T. 484 ; A.-G. v. Nowcastle- 

upon-Troe Coron. Sc N. E. Ry. (1889), 23 Q. B. D, 492. 

Mentd. Itohln Brldere Co. v. Southampton L. B. of Health 

(1858), 6 W. R. 223 ; Coe v. Wise (1864), 5 B. & S. 440. 

See, now, 1882 Act, s. 131 (3). 

606. Purpose of loan ultra vires — 

Statutory consent not obtained.] — A covenant by a 
municipal corpn. to repay money borrowed by 
them after the passing of 1836 Act, is valid, 
although the money was not borrowed for any of 
the purposes to which the borough fund is applic- 


WooDSTOCK Municipality (1901), 18 
S. C. 257.— S. AF. ' 

ro. Chollmqe of accounts . ) 


PART VII. SECT. 5, SUB-SECT. 4. — B. 


n. Remuneration — In respect of 
municipal accounts — UnauthoHsed but 
accepted services .] — Robins v. Brock- 
ton (1885), 7 O. R. 481. — CAN, 


. — ~ — Conditions precedent to 

i^ht of action.] — A person appointed 
by the provincial auditor, pursuant to 
the Act respecting the audit of muni- 


cipal accounts, R. S. O. 1897, c. 228, 
to audit the accounts of a municipality, 
has no right of action against the 
municipality for his fe«i & expenses 
until three months after the amount 
thereof has been speolflcally deter- 
mined by the provincial auditor with 
the approval of the A.-G. or other 
minister. — W illiamson v. Township 
OF Euzabethtown (1904), 24 O. L. T. 
" ‘ ^ L. R. 181 ; 5 O. W. R. 

p. Surcharge — Appeal -— Auditor's 
Msts.] — Robbrts V. Battersea 
Borough Council (1914), 48 I. L. T. 
Jo. 243. — IR. 


PART VII. SECT. 5, SUB-SECT. 4 .— C. 

608 1. Whether conclusive — As to 
validiiv of payments .] — The audit of 
accounts under Temperance Act, 1864. 
against the muniolpialitles is not final 
Sc binding on the muniolpiultles, it 
being open to them to show that 
charges have been allowed in such 
aocoimts for which they are not liable, 
although it would not be necessary or 
proper to requlro evidence of mattera 
in detail where an audit had been 
had. — pRiNOB Edward Liobnbb 
Combs, v. County of Pwncb Edward 
(1879), 26 Or. 452.— CAN. 
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able by sect. 92* & although the covenant is con- 
tained in a mtge. deed made without the appro- 
bation of the Lords of the Treasury, as required by 
sect. 94. — Payne v, Brecon Corpn. (1858), 3 
H. & N. 672 ; 27 L. J. Ex. 495 ; 31 L. T. O. 8. 
328 ; 22 J. P. 690 ; 6 W. R. 801 ; 167 E. R. 597. 

AnruMionsj—Retd. Bush v. Carter (1863), 2 H. & C. 311 ; 

A:'?: Newcastle-upon-Tyne Corpn. & N. E. By. (1889), 

Mentd. Chamber? v. Manchester & 

S^ford Ry. p864), 5 B. & S. 688; Pickering' v. lUracombo 

By. (1868), L. R. 3 C. P. 235. 

607. Security for sums paid by 

treasurer— For debts due before 1835 Act.] — The 

corpn. of L., constituted under above Act, borrowed 
£200 of M. to enable them to pay K., their then 
treasurer, sums which he had paid to creditors of 
the old corpn., & gave M. their promissory note 
for the £200. They did not, however, pay over 
that sum to K., but suffered him to receive their 
then accruing income in reduction of what was 
due to him, & applied the £200 to purposes to 
which the income would otherwise have been 
applicable : — Held : the corpn. had no authority 
to give the promissory note, as it was not given 
to secure a debt due prior to the passing of cubove 
Act. — A.-G. V. Lichfield Corpn. (1843), 13 
Sim. 647 ; 1 L. T. O. S. 430 ; 60 E. R. 212. 

608. Given before 1835 Act — Whether en- 


Ld. Raym. 337 ; 91 E. R. 1121 ; svh nom, R. v. 
Maurice (Mayor op Lincoln), Garth. 448 ; 
sub nom, R. r. Lincoln Corpn., 5 Mod. Rep. 399 ; 
12 Mod. Rep. 190 ; 3 Ld. Raym. 203. 

Annotation : — Mentd. R. v, March (1760), 2 Burr. 999. 

810. Not part of corporation.] — Lincoln 

Corpn. v. Holmes Common Overseers, No. 302, 
ante. 

Qualifications — By statute.] — See 1882 Act, ss. 
203, 204. 

611. Apprenticeship.] — Binding & service 

necessary to gain the freedom of Colchester. — 
R. V. Rowe (1769), 4 Burr. 2288 ; 98 E. R. 193. 

612. Sufficiency of service — Service 

outside borough.] — B> the constitution of the 
corpn. of H., a person having served a seven years* 
apprenticeship to a freeman residing in the town 
is entitled to his freedom ; by a bye-law the 
indentures must be enrolled by the town clerk 
within four months from the date. An apprentice 
who is bound to a freeman, resident only 
occasionally, & whose service is to be performed 
at another place, is not entitled to have his 
indentures enrolled, nor wiU the ct. grant a 
mandamus to the town clerk for that purpose. — 
R. V. Marshal (1787), 2 Term Rep. 2 ; 100 E. R. 1. 
Annotation : — Mentd. R. v. Saddlers" Co. (1863), 10 H. L. Cas. 


forceable against after-acquired iands — Under 
Judgments Act, 1838 (c. 110), s. 13.]— Judgment 
upon a bond given by a municipal corpn. before 
the passing of 1835 Act : — Held : under Judg- 
ments Act, 1838 (c. 110), s. 13, to operate as a 
charge upon all lands & hereditaments of the corpn., 
whether acquired before or after the passing of 
1835 Act, the ct, being of^ opinion that, even if 
the latter statute standing alone would have 
prevented the judgment creditor from charging 
after-acquired lands, which, semhlCy it would 
not, that objection was removed by 6 & 7 
Wm. 4, c. 104, s. 1 ; & the power by that sect, 
given to municipal corpns. of charging their lands 
&; hereditaments for securing repayment & 
satisfaction of any debt contracted by them before 
the passing of 1835 Act, is a power which they 
might exercise “ for their own benefit,” within 
.Judgments Act, 1838 (c. 110), s. 13, the words 
” for his own benefit ” meaning no more than 
“ for his own use,” ” not as a trustee.” — Arnold 
V, Gravesend Corpn. (1850), 2 K. & J. 574 ; 25 
L. J. Ch. 530 ; 27 L. T. O. S. 97 ; 20 J. P. 358, 
499 ; 2 Jur. N. S. 703 ; 4 W. R. 478 ; 69 E. R. 
911 ; subsequent proceedings, sub nom. Arnold 
v. Gravesend Corpn., Pallister v. Gravesend 
Corpn., 25 L. J. Ch. 776. 

Annotations — Reid. A. -G. V. Newcafltlo-upon-Tyno Corpn. 

& N. E. Ry. (1889), 23 (j. B. D. 492 ; Re Thompson, 

Bedford r. Teal (1890), 45 Ch. D. 161. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 196, generally. Judgments, Vol. XXX., pp. 
167 ei seq. 

Power to consolidate.] — See 1882 Act, s. 127. 


Sect. 6.— FREEMEN- 

Sub-sect. 1. — Status and Qualifications. 

609. Status — Not an office.] — The freedom of a 
corpn. is not so properly a place or office, as a 
privilege. It is not a place in the Govt, within 
7 & 8 Will. 3, c. 34, s. 6, though it entitles the 
party to vote for members of Parliament, & gives 
him a right of common. — R. v. Morris (1698), 1 


404. 

613. .] — (1) Though bye- 

law of corpn. requires indenture of apprenticeship 
to be enrolled, if it has been exhibited to town 
clerk, who marked it enrolled, it is sufficient, 
notwithstanding it is not enrolled in the corpn. 
books. 

(2) Under bye-law, service at another place is 
not sufficient, unless the trade there was sub- 
servient to the trade at C. — R. v. Cambridge 
Corpn, (1818), 2 Chit. 144. 

614 . Work done for others than 

master.] — An apprentice, bound for seven years 
to A., served him in his house between five & six 
years, afterwards, for the remainder of the term, 
resided in his mother’s house having agreed with 
his master that he should be at liberty to work for 
whom be pleased, he paying '2.8. per week to his 
master. The master also, during this time, 
occasionally gave him work, for which he was not 
paid : — Held : tliis was not a contim^nce of the 
service to A. for seven years under the indenture. — 
R. 17. Inman (1820), 4 B. & Aid. 55 ; 106 E. R. 
858. 

615 . To freeman carrying on trade — 

Service under articles to solicitor.] — An attorney 
is not a trade, nor is his articled clerk an apprentice, 
so as to entitle the latter to the freedom of a corpn. 
as by apprenticeship to a freeman, being a trader. 
— R. V, Doncaster Corpn. (1828), 7 B. & C. 630 ; 

1 Man. & Ry. K. B. 545 ; 1 Man. & Ry. M. C. 213 ; 
6 L. J. O. S. M. C. 57 ; 108 E. R. 858. 

616. Enrolment — Sufficiency.] — R. 

V. Cambridge Corpn., No. 613, ante. 

617 . Under charter — By property — Estate 

for life of wife — Whether sufficient.] — A charter 
ordained that no person should be admitted a 
burgess, except he had for three years before been 
seised & possessed of an estate of freehold for the 
term of his life, or some greater estate in land of a 
certain value, with an exception of such as shoffid 
be seised of such estate of such yearly value which 
had come to him by descent or marriage HeZd : 
one who by virtue of his marriage became seised 
of an estate in right of his wife for her life, was not 


PART VU. SECT. 6, SUB-SECT. 1, 
q. Status inter pares .] — In an appli- 
cation to file an information in the 
nature of a quo unvhranto, if the relator 


comes before the ct. as a freeman, & it 
appears that his freedom was conferred 
by the same select body who have 
elected deft, to an offloe, the title to 


which the relator seeks to impeach by 
the Information, he cannot be heard, 
inasmuch as his own title to his freedom 
stands upon the same foundation as 
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SecL 0» — Freemen: Sub^sects, 1, 2, 3 cfe 4» Sect. 7.] 

within the exception, <te therefore not qualified. — 
R. V. P 0 WBI.L (1800), 8 Term Rep. 639 ; 101 E. R. 
1591. 

618. By custom — Who may be witness.] — 

A father is an admissible witness to prove a custom, 
under which his son claims the freedom of a corpn. 
— CoMMiNS V. Oakiiampton Corpn. (1752), Say. 
45 ; 96 E. R. 797. 

Annotation: — Mentd. Doe d. Teynham v. Tyler (18.30), 6 
Binsr* 390. 

619. Admission by patrimony — 

Whether all sons qualified.] — Where the custom 
of a corpn. was, that “ every freeman’s son born 
in the town after his father was a freeman, should 
bo admitted a freeman on attaining his ago of 
twenty-one years ” : & no instance appeared, 

since the time of Queen Elizabeth, of more than one 
son of a freeman having been admittied in right 
of his father : — Held : the expression “ every 
freeman’s son ” when construed by the usage did 
not mean “ every son of a freeman ” ; & the 
custom was satisfied by one son of a freeman being 
admitted. — R. v. Rye Corpn. (1828), 7 L. J. O. S. 
K. B. 107. 

Honorary freemen.] — See Honorary Freedom of 
Boroughs Act, 1885 (c. 29). 


SuB-sEcr. 2. — AomssioN and Removal and 
Wrongful Exercise of Office. 

620. Admission — Before 1882 Act — Election — 
Candidates not considered individually — Whether 
/alld.] — Where at a corpn. meeting, for the pur- 
)ose of electing honorary freemen, a list of names 
vas proposed, upon the whole of whom the vote 
Tas taken collectively, instead of individually : — 
leld : such election was void, even where the 
orpn. consisted of an indefinite number. — R. v. 
>LAYER (1819), 2 B. & Aid. 707 ; 106 E. R. 523. 

Innotations : — Befd. Campbell v. Maund (1836), 5 Ad. & El. 
86.') ; XI. V. BrightwelJ (1839), lU Ad. & fll. 171. 

621. By right of birth — Whether all 

t>ns of freeman entitled — Proof of custom.] — R. 

. Rye Corpn., No, 619, awfe, 

Since 1882 Act.]~>S’ce 1882 Act, ss. 203- 

05. 

622. Enforcement — By mandamus.] — A 

uindamus to make an apprentice free of a town. — 
OWNSENDS Case (1662), 1 Keb. 458 ; 1 Lev. 91 ; 

. Raym. 69, 92 ; 83 E. R. 458 ; sub nom. 

0UN8BNDS Case, 1 Keb. 470 ; sub nom* R. v* 
OWN 8 END, 1 Keb. 659 ; sub nom. Townsend v. 
XFORD Corpn., 1 Sid. 107. 

^notations : — Refd. Merchants Adventurers t. Rebow (1686). 
Comb. 53 ; R. r. Gray’s Inn (1780), 1 Doug. K. B. 353. 

623. .] — Rule for a mandamus 

admit the prosecutor to the freedom of a corpn. 

)solute in the first instance. — R. v. Coventry 
)RPN. (1783), 3 Doug. K. B. 230 ; 99 E. R. 631. 

.] — See^ generally, Crown 
RACTICE, Vol. XVI., pp. 314, 315. 

Practice .] — See Crown Practice, 

ol. XVL, pp. 323 et seq. 

624. Removal — Power to remove — Limited by 
arter or prescription.]— (1) The cause of dis- 
inchising a citizen, freeman, or burgess, ought to 
grounded upon an act which is against the duty 
a citizen or burgess, & against the public good 
the city or borough whereof, etc., & against his 


oath, which he took when ho was sworn a freeman 
of the city or borough : but words of contempt, 
or conira oonos mores, although against the chief 
officer or his brethren, are not good causes of dis- 
franchisement, nor are endeavours, etc., to do a 
thing against the duty or trust of his freedom. 

(2 ) No freeman of any corpn. can be disfranchised 
by the corpn., unless they have authority to do it, 
either by the express words of the charter, or by 
prescription : if they have no such authority, the 
party ought to be convicted by course of law before 
he can be removed. A removal, without hearing 
the party removed, i^bad. 

(3) If a party is disfranchised, & a 'i^it to restore 
the party, or signify the cause, etc., is awarded in 
K. B., if a sufficient cause of removal is certified, 
but which is false, the ct. cannot award a writ 
to restore the party ; but the party grieved may 
have a special action on the case, & upon obtaining 
judgment, a writ of restitution shall be awarded. 
Bagg’s Case (1616), 11 Co. Rep. 93 b; 1 Roll. 
Rep. 224 ; 77 E. R. 1271. 

Annotations : — As to (1) Befd. R. v. Glouoeetor Corpn. (1616), 

3 Bul8t. 189 : R. V. Campion (1660). 1 Sid. 14 ; R. i’. 
Derby Corpn. (1735), Lee temp. Hard. 153 ; R. v. Richard- 
Bon (1758), 1 Burr. 517 ; R. v. Saddlorfl’ Co. (1861), 4 
L. T. 54. Ah to (2) Expld. R. v. Wilton Corpn. (1695), 5 
Mod. Hop. 257. CoDSd. R. v. Richardson (1768), 1 Burr. 
517. BeH. Exeter City v. Glide (1690), 4 Mod. Rep. 33 ; 
R. r. Lane (1709), Fortes. Rep. 275 ; R. v. Carlisle Corpn. 
(1720). 1 Stra. 385: Bruce’s Case (1728), 2 Stra. 819; 
R. V. Doncaster CJorpn. (1729), 2 Lu. Ravm. 1564 : R. 
r. Derby Corpn. (1735), Loo temp. Hard. 153 ; R. v. 
Liverpool Corpn. (1758), 2 Kony. 424 ; R. v. Chesbiro 
Jjiiics Committee, Same v. Same (1873), 42 L. J. M. C. 
100. As to (3) BefA Audly’s Case (1625), Lat. 123; 
Bamardiston v. 8oam (1674), 3 Keb. 428. Oencrally* 
Befd. Protector r. Kingston-on-Thames Town, Yates’ 
Case (1655), 8ty. 477 ; K. r. Hoathoot (1712), Fortes. Rep. 
283 ; K. V. Ponsonby (1753), 1 Kony. 1 ; K. v. Barker 
(1761), 1 Wm. Bl. 352. Mentd. Philips v. Bury (1694), 
Holt, K. B. 715 ; R. v. Dublin (Doan & Chapter) (1722), 
1 Stra. 536 ; R. r. Gaskin (1799), 8 Term Rep. 209 ; R. 
r. Hewos (1835), 3 Ad. & El. 725 : Rutter v. Chapman 
(1841), 8 M. & W. 1 ; R. tJ. Darlington Free Grammar 
School (1844), 6 Q. B. 682 ; Exp. Kinning (1847), 2 Now 
Pract. CaB. 24() ; lie Hammersmith Rent-Charge (1849), 

4 Kxch. 87 ; Bonaker v. Evans (1850), 16 Q. B. 162; 
Haylock v. Sparko (1853), 1 E. & B, 471. 

for.] — Bago’s Case, 

624 . ante. 

626. Wrongful removal — Remedies.] — 

Bagg’s Case, No. 624, ante. 

627. .] — A corpn., possessed ot 

a common, made a bye-law, that every freeman 
might stock thereon with ten sheep. A freeman, 
who had stocked his full number, sU>ckod ten more 
in the name of another freeman. For this he was 
disfranchised by the corpn. : — Held : to be no 
cause of disfrancliisement ; &> a peremptory 

mandamus was ordered to restore him. — R. v. 
Great Grimsby Corpn. (1832), 1 L. J. M. C. 23. 

.] — See, generally, Crown 

Practice, Vol. XVI., p. 315, Nos. 1270-1274. 

628. Wrongful exercise of office — Whether quo 
warranto lies.] — R. v. Harrison (1839), 11 Ad. 
& El. 506, n. ; 113 B. R. 607, n. 

Annotation : — Befd. R, t?. Slattor (1840), 0 L. J. Q. B. 115. 

•] — See, generally. Crown Practfcr, 

Vol. XVI., pp. 355 ei seq. 


Sub-sect. 3. — Rights in Corporate Poperty. 

See, generally, 1882 Act, ss. 206-208. 

629. Proceeds of sale of Freemen’s Common.]— 

Nash v. Coombs, No. 320, ants. 


t.’8 title to that office.— 
ACKBN (1832), Ale. & N. 113.* 


R. V, 

-IR. 


VRT VII. SECT. 6, SUB-SECT. 2. 

. Admission — Custom.] — li. v. 


Welsh, Reg. Cas. §17— ttl. 


Datt. 628 


t. ^ of hifth.]r~~‘ 



ft. ,] — JX. t). OOWEN (1838), Alo. 

Reg. Om. 148 ; 6 Xr. L. lien. N. S. 
334 ; 1 Jebb & S. 223 : Welsh, Hog. 
Cas. 36.— IR. 
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680« Effect of 1885 Aot^ s. 2.1 — (1) In an action 
by some, on behalf of all, of the freemen of a 
borough to establish the right of all individual 
freemen to share for their private benefit the net 
proceeds of certain properties vested in the corpn. : 
— Held : the effect of the saving of rights in above 
sect, was to legalise the beneficial interests therein 
mentioned without reference to the legality of their 
ori^n & in particular to obviate any objection 
which might otherwise arise in respect of the 
tendency towards a perpetuity of any such 
beneficial interest. 

(2) An action to establish such rights as afore- 
said may be brought by parties claiming to be 
entitled without an information by the A.-G. 

(3) In such an action it was held on demurrer 
that in order to enable pltfs. to avail themselves 
of such saving of rights as aforesaid it was sufficient 
for them after stating the title of the corpn. by 
charter or otherwise to the property in question 
to aver that at the time of the passing of the Act 
the rents, tolls & profits claimed by them were not, 
nor ever had been nor ought to have been held & 
applied to public purposes, but then were & always 
had been held & applied for the particular benefit 
of the freemen & without pleading that such rents, 
tolls profits had been enjoyed or acquired by 
virtue of any specific statute, charter, bye-law or 
custom, or expressly to aver that any custom to 
such effect as aforesaid existed. — Prestney v. 
Colchester Corpn. & A,-G. (1882), 21 Ch. D. 
Ill ; 51 li. J. Ch. 805. 

Annotation : — As to (1) Apld. Stanley v. Norwich Corpn. 

(1887), 3 T. L. B. 50G. 

631, .] — Stanley v. Norwich Corpn. 

(1887), 3 T. L. R. 506. 

Annotation: — Rofd. He Norwich Town Close Estate (1889), 

5 T. L. B. 197. 

632. Effect of extension of borough.] — By a 

local Act provision was made for allotments to be 
held by the deputies of the freemen in trust for 
freemen, or their widows, resident witliin the 
borough. Api^lication had to bo made to the 
deputies for any such allotment, &> any person 
aggrieved with their decision could appeal to the 
justices, of the borough in petty or special sessions, 
whose determination was “ to be final &; conclusive, 
& not removable by certiorari, or any other writ 
or process whatsoever, into any of Her Majesty’s 
C^s. of Record.” By another local Act, the 
borough had been enlarged to include certain 
areas called “ the added areas.” The appHcant, 
a freeman of the borough, & resident in one of the 
added areas, applied to the deputies for an allot- 
ment, but his appheation was refused on the ground 
that he was not resident witliin the borough as 
constituted at the time of the enactment of the 
first local Act. He appealed to the justices, who 
granted his application, but at the request of the 
deputies they stated a case under Summary 
Jurisdiction Act, 1879 (c. 49), s. 33 : — Held : on 
the merits, the extension of the limits of the 
borough carried with it the extension of the area 
of the residential privilege. — Leicester Borough 


(Deputies op Freemen) r. Hewitt (1893), 62 
L. J. M. 0. 61 ; 68 L. T. 201 ; 67 J. P. 344 ; 6 
R. 211, D. 0. 

633. Action to establish right — Parties.] — 

Prestney r. Colchester Corpn. & A.-G., No. 
630, ante. 

634. Pleading.] — Prestney r. Colchester 

Corpn. & A.-G., No. 630, ante. 

Right of common.] — See Nos. 302, 320, ante. 


Sub-sect. 4. — The Freeman’s Roll. 

Duty of town clerk to keep.] — See 1882 Act, 
8. 203. 

Right of inspection.] — See 1882 Act, s. 233 (5). 

635. Extent of right.] — Persons em- 

powered by 3 Geo. 3, c. 15, to inspect the entries 
of freemen, have a right to inspect all books, 
papers, etc., in which the admissions of freemen 
are entered, & where there are two or more bailiffs, 
etc., of a borough or corpn., a joint action will 
lie, if they refuse inspection, though the words of 
the statute, are in the singular number, mayor, 
bailiff, etc. — Schuldam v. Bunniss (1774), 1 
Cowp. 192 ; 08 E. R. 1038. 


Sect. 7.— BOUNDARIES. 

See 1888 Act, ss. 52-60. 

636. County of a city — Whether co -extensive 
with city.] — By charter of 1344 the men of the 
villa of Coventry, tenants of the Queen Mother 
of the manor of Chilesmore, in Coventry, were 
incorporated. The corpn. consisted of the mayor, 
bailiffs & men or commonalty of the villa of 
Coventry. By that & subsequent charters, 
various franchises within the villa of Coventry, & 
throughout the view of frankpledge of the manor of 
Chilesmore, & elsewhere, were granted to the 
mayor & bailiffs of Coventry. By another charter 
of 1451 the villa of Coventry with Radford, 
Keresley, & other specified places, were made into 
a distinct county called the “ County of the city 
of Coventry.” By another charter of 1621 
regulating the government of the corpn., the 
aldermen of Coventry were made justices of the 
peace of the county of the city. There were ten 
aldermen of Coventry, being one alderman for 
each of ten wards ; & the limits of the wards did 
not appear far to exceed the continuous lines of the 
streets & houses popularly known as the city of 
Coventry : — Held : under 6 & 7 Will. 4, c. 103, s. 1, 
places being within the county of the city of 
Coventry & through which the mayor & baiUffs 
of Coventry had a coroner, & other franchises, 
under the above charters, but being beyond the 
lines of such streets <Sc houses, & not within any 
of the wards of Coventry, were not part of the 
city of Coventry. — Coventry Corpn. v. Lythall 
(1842), 10 M. & W. 773 ; 12 L. J. Ex. 409 ; 152 
E. R. 684. 


PART VII. SECT. 7. 

b. Road between townships — Devia- 
Laffbrty V. Stock (1852), 

3 0. P. 9.— CAN. 

0. Township front — River .] — John- 
son V. Hunter (1866), 25 U. C. B. 
348.— CAN. 

d. River or highway boundary.] — 
Where two properties or munioipalitios 
are divided by a river or highway, the 
limit of each is primd fade the oontro 
of the river or road. — Re MoDonouoh 
(1870), 30 U. C. 11. 288.— CAN. 

•. Declaration of boundaries — Under 


dispute.] — A municipal corpn. have 
no power to declare certain posts 
planted by a surveyor to bo the true 
boundaries of an original road allow- 
ance which they direct to be opened, 
such boundaries being then a matter 
in dispute. — McMullen v. Caradoo 
Corpn. (1872), 22 O. P. 356.— CAN. 

f. Extimsion of works beyond bour^- 
aries — Sewer.] — Ono municipality 
cannot extend a sewer through lands 
within the boxinds of a contiguous 
municipality, without the consent 
of the latter, or without taking the 


statutory steps, even although the 
lands have boon purchased by the 
former municipality from the private 
owners. — City of Hamilton v. Town- 
ship OF Barton Corpn. (1891), 20 
S. C. B. 173.— CAN. 

g. Electric service to other 

corporations.] — Re Winnipeg Light & 
Power Department & St. Boniface 
(1913), 25 W. L. B. 618 ; 5 W. W. B. 
293 ; 14 D. L. B. 186.— CAN. 

Cemetery — Part of muni- 
cipality acquirinff — Not a true boundary.] 
— Harwich & Kent v. Chatham 
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Sect. 1.— Boundaries. Sect. 8: Suh-secls. 1, 2 ffi 

3 .cx. 

687. Extension of boundaries — Whether pri^- 
leges extended.] — Leicesteb Borough (Depotibs 
OF Freemen) v, Hewitt, No. 632, ame. 

533 , By incorporation of adjoining urban 

district — Transfer of liabilities.] — Brooks, Jenkins 
& Co. V. Torquay Corpn., No. 110, ante. 


Sect. 8. — LEGAL PROCEEDINGS* 

Sub-sect. 1. — In GeineraXi. 

See, generally, Corporations, Vol. XIII., pp. 

Liabilities & remedies in tort.]— generally. 
Corporations, Vol. XIII., pp. 398 et seq. 

Criminal & quasi-criminal proceedings.] — See 
Corporations, Vol. XIII., pp. 408 et seq. 

Description of corporation.] — See, generally. 
Corporations, Vol. XIII., pp. 280, 283, 284. 

639. Parties — Whether Attorney-General neces- 
sary — Action by members of councU — For declara- 
tion that resolution ultra vires.] — In an action by 
thi'ee members of a borough council for a declara- 
tion that a resolution of the council reducing the 
wages of the council’s employees was ultra vires 
& invalid, on the gi*ound that the resolution was not 
passed by a two-thirds majority in accordance with 
the coimcil’s bye-laws : — Held : the A.-G. must be 
a party to the action. — Hurley v. Stepney 
Borough Council (1923), 67 Sol. Jo. 767 ; 87 
J. P, Jo. 566. 

,] — See, generally. Crown Practice, 

Vol. XVI., pp. 488 et seq, ; Injunction, Vol. 
XXVHI., pp. 494 et seq. 


Sub-sect. 2. — Proceedings by Boroughs. 

See, generally, 1882 Act, ss. 219-222, 224, 225, 
226 (3), 227 (l)-(4), (7), (8); Part II., Sect. 11, 
sub-sect. 2, ante. 

In what name action brought.] — See, generally. 
Corporations, Vol. XIII., p. 415. 

640. Whether mayor & corporation — 

Action on behalf of ratepayers.] — In pursuance of 
a resolution passed by the watch committee of a 
borough incorporated under 1835 Act, the justices 
of the county provided police for the borough from 
1869 to 1887. The expenses of such police for 
each half-year were provided for in advance by a 


rate levied on the borough, ft the sum ao raiaed 
was together with the aums ooUected from the 

Other townships of the union 

was situate, paid k) the .county 
guardians of the union in obedienc^ to prec^t 
addressed to them by the county justices. Sy 
1835 Act, the watch committee wero 
appoint police for the borough, & on June 80, 1887, 
they wiHidrew the county pobce appoint^ 
borough constables. At this date the county 
justices had in their hands a sum ajds^ fMm a rate 
levied on the borough anphcable for the future 
expenses of the police in the division in wh^h the 
borough was situate, but there was no ascert^ed 
sum applicable exclusively to the police provided 
for the borough. In an action by the mayor & 
corpn., suing on behalf of all the ratepayers of the 
borough, & the guardians of the union against the 
council of the county as successors of the county 
justices, to recover the amount overpaid by the 
borough : — Held : (1) pltf. were not entitled to 
represent the ratepayers of the borough ; (2) the 
remedy against defts., if any, was by mandamus ; 
(3) on the merits the money was not recoverable 
on the ground of extortion colore officii, as it was 
paid under a voluntary arrangement ; nor on the 
ground of a partial failure of consideration as the 
proportion overpaid was not properly ascertainable. 
— Bootle-cum-Ij[Nacre Corpn, v. Lancashire 
County Council (1890), 00 L. J. Q. B. 323 ; 7 
T. L. K. 179, C. A. 

641. Whether by officer in individual 

capacity — Contract signed on behalf of corporation.] 

— The highest bidder for certain lands sold by auc- 
tion, & the mayor of a corpn,, on behalf of himself 
& the rest of the burgesses & commonalty of the 
borough, the vendors of the lands, signed a con- 
tract, in which they mutually promised to fulfil 
the conditions of s^e on their respective parts. 
The conditions stated the title of the corpn. to 
the premises, & stipulated that they should convey, 
& might re-sell on default. The only act therein 
mentioned to be done by pltf. was the receiving 
the deposit : — Held : pltf. could not maintain an 
action in his individual capacity against the pur- 
chaser for breach of this contract. — Bowen v, 
Morris (1810), 2 Taunt. 374 ; 127 E. B. 1122, 
Ex. Ch. 

Annotatiems : — Beld. Flnhinoiurera* Ck). v, Robertson (1843). 

St Man. & G. 131. Mentd. Spittle v. Lavender (1821), 2 

Brod. & Bing. 452 ; Laytboarp v. Bryant (183G), 2 Bing. 

K. C. 736. 

342 . Criminal or quasi-criminal pro- 

ceedings — Proof of authority.] — On Jan. 8, 1912, 


(1914), 3 O. L. R. 664 ; 6 O. W. N. 
081.— CAN. 

PART VII, SECT. 8, SUB-SECT. 1. 

k. Parlies — IV heUier Aitorney -General 
tiecessari /.] — The A.-G. is not a neces- 
sary party to a bill filed by the 
municipal council of an incorporated 
town to prevent an injury to the pro- 
perty of the municipality. — Guelph 
Town v. Canada Co. (1864), 4 Gr. 632. 
—CAN. 

l. .] — Where a town 

council has a special interest in the 
subject-matter of an action, the action 
can be brought in the name of the 
town, without joining the A.-G. ■ — 
Liverpool & Milton Ky. Co. v. 
Liverpool Town (1903), 33 S. C. K, 
180.— CAN. 

m. .] — A municipal 

corpn. having a proprietary right to 
maintain may bring an action in its 
own name, & in such case the A.-G. 
is neither a necessary nor proper 
p^y. Where the oorpn. refuses to 
allow the corporate name to boused, 
a ratepayer having a direct pecuniary 


interest may sue in the Interest of the 
corpn. without joining the A.-G. — 
Mactlreith V. Hart (1908), 39 8. C. R. 
067.— CAN, 


n. .) — Neither the rate- 

payers nor the inhabitants of a city 
are the “ public *’ of whose interests 
the A.-G. is the custodian bo as to 
make him a necessary pair^ to an 
action. — Livingstone v, C^y of 
Edmonton & Edmonton Industrial, 
ETC. Co., Ltd. (191A), 31 W. L. K. 
609 ; 8 W. W. R. 976.— CAN. 


o. Whether warden necesBary, 

—Where a bill was filed to restrain th( 
issue of debentures by a munlcipaJ 
council, but did not all^e that tht 
warden was IndiTidually acting in the 
matter, or taking any step^herwist 
than as the officer of the oounoil, & 
under the bye-law : — Held : ho was 
not a necessary or proper party to the 
suit. — West Gwilumbuby v. Simcoe 
(1874), 21 Gr. 68.— CAN. 

p. Meardng of “ interested,*' 
—Re Townships of Harwich 
Raleigh (1890). 20 O. R. 154.— CAN. 

q. Joinder of eorporation toUh 


out authority.] — Town of Barrie v. 
W'eaymouth (1892), 15 P. R. 95. — 

CAN. 

r. Award of compensation to land- 
owner.] — An award of comi)euBation 
to a landowner for lands injuriously 
affected by reason of work done by a 
mimiclpal oorpn. is an award which 
does not require adoption by the 
council. — lie MoLellan & Township 
OF Ohinguaoousy (1898), 18 P. K. 
216.— CAN. 

PART VII. SECT. 8, SUB-SECT. 2. 

t. In what name action brought — 
Whether by officer in individual capa- 
eity,] — In on action by a treasurer of 
a district, under the Division Courts 
Act, against the derk of a division ct., 
for not paving over moneys received, 
it is sumoient to declare in the 
treasurer's own name for money had 
He received by deft, to the use of pltf. 
for the purposes of the Act. — Howard 
V. Waiagn (1845), 2 U. C. R. 266. — 
CAN. 

a, AoHon for debits — Cor- 

porate name.] — Under the Municipal 
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applt. on behaH of the mayor & corpn. of L. 
preferred an information against resps. for 
damaging a holly tree at B., the property of the 
corpn., to the amount of £6. Applt. was chief 
ranger of B.j &; stated on oath that he had a general 
power to prosecute for offences under the B. bye- 
laws on behalf^ of the corpn. The present pro- 
ceedings were initiated, not under the bye-laws 
but under Malicious Damage Act, 1861 (c. 97), 
8. 22. The solr. representing resps. asked for the 
production of a copy of the minute or resolution 
authorising applt. to prefer the information. No 
such authority, being produced, he raised the 
objection that as the information was laid on 
behalf of the corpn. of L. it was laid by a corporate 
body, & should therefore have been laid by an 
attorney duly appointed under the common seal or 
warrant of the corpn. It was contended that the 
justices could not proceed to hear the information. 
The justices acceded to this view & dismissed the 
information : — Held : the information was pro- 
perly laid. — Duchesne v. Finch (1912), 107 L. T. 
412 ; 76 J. P. 377 ; 28 T. L. R. 440 ; 10 L. G. R. 
659 ; 23 Cox, C. C. 170, D. C. 

643. -- — ,] — In prosecution 

by officers of city or borough councils for penalties 
in respect of the local licences transferred to the 
councils by the Finance Act, 1908 (c. 10), & the 
Order in Council of Oct. 19, 1908, specific authorisa- 
tion of the proceedings by the councils must be 
proved. County «fc borough councils are the 
successors to the powers &; duties of the Comrs. of 
Inland Revenue in regard to the local taxation 
licences transferred to them ; & their powers are 
not more extensive than those of the comrs. 
Under Excise Management Act, 1827 (c. 53), & 
Inland Revenue Regulations Act, 1890 (c. 21), 
specific authorisation of the prosecution by the 
comrs. in each case must be proved, & this is now 
the case in prosecutions instituted by officers of 
county & borough councils. — Jones v , Wilson, 
[1918] 2 K. B. 36 ; 87 L. J. K. 13. 1040 ; 119 L. T. 
45 ; 82 J. P. 277 ; 62 Sol. Jo. 653 ; 16 L. G. R. 
614 ; 26 Cox, C. C. 265, D. C. 

Consent of Attorney-General — Whether neces- 
sary.] — See, generally, Crown Practice^ Vol. 
XVI., pp, 490, 491. 

Proceedings against tenants in occupation — 
Under informal instrument.] — See Corporations, 
Vol. XIII., p. 376, Nos. 1069-1072. 


644. Action for libel — Imputation of corrupt 
practices by corporation.] — In an action for hbel 
brought by a corpn., the statement of claim com- 
plained that deft, had charged pltfs. with corrupt 
practices. It contained no allegation that pltfs. 
had suffered any special pecuniary damage in 
consequence of such imputation : — Held : inas- 
much as a corpn., as distinguished from the 
individuals composing it, cannot be guilty of 
corrupt practices, the statement of claim dis- 
closed no cause of action. — M anchester Corpn. 
v. Williams, [1891] 1 Q. B. 94 ; 60 L. J. Q. B. 23 ; 
63 L. T. 805 ; 54 J. P. 712 ; 39 W. R. 302 ; 7 
T. L. R. 9, D. C. 

Annotations : — Refd. South Hctton Coal Go. v. North- 
Ea^teru News Aseocn., (1894] 1 Q. B. 133; Homing 
Pigeon I’ubliBhing Co. v. liaclng Pigeon PubliBhing Co. 
(1013), 29 T. L. K. 389 ; Pratt v. British Medical Aesoon., 
[1919] 1 K. B. 244. 

Recovery of Improvement expenses — Under 
Public Health Acts.] — See Highways, Vol. XXVI., 
pp. 532 et aeq. 

Private improvement expenses.]- 
Sce Highways, Vol. XXVI., pp. 535, 536. 

Under Private Street Works Act, 1892 

(c. 67).]— 6’ee Highways, Vol. XXVI., pp. 545, 
546. 

Under local Acts.] — See Highways, Vol. 
XXVI., pp. 551, 552. 

Recovery of local licence duties.] — See, generally, 
Finance Act, 1908 (c. 16), s. 0 ; Revenue. 


Sub-sect. 3, — Proceedings against 
Boroughs and their Officers. 

A. In General, 

See, generally, Part II., Sect. 11, sub-sect. 1, 
ante ; Corporations, Vol. XIII., pp. 415 et aeq. 

Liability for acts of officers & servants.] — See, 
generally, Master & Servant ; Negligence ; 
Nuisance ; Tort. 

645. Action by officers for fees — Fees withheld 
by corporation on alleged abolition of office — 
Whether action in contract or tort.] — Hall v. 
Swansea Corpn., No. 508, ante, 

646. Representative action by freeman — To 
establish rights in corporate property — Whether 
Attorney-General necessary party.] — 1’restney v, 
Colchester Corpn. & A.-G., No. 030, ante. 


Councils Act, 1841, a municipal 
council can in their corporate name 
enforce payment of debts duo to the 
distriot where neither the magistrates 
nor their treasurer could have sued 
formerly, but they cannot vary the 
rights of the parties, nor alter any 
contract. — Ottawa District Council 
V. Low (1842), 6 O. S. 646.— CAN. 

b. Recovery of improvement ex- 
penata.\ — A council has no power to 
lay down a side-walk & sue for cost 
of same. The remedy is by indict- 
ment for non-repair, or action for the 
penalty. — Municipal Council v. 
Stabb (1891), 7 Nfld. L. II. 486. — 
NFLD. 

PART Vn. SECT. 8, SUB-SECT, 8.— A. 

0, Alderman — Failure to attend 
revision court^ Action not maintainable 
by ratepayer,] — An action cannot be 
maintatnod against an individual 
alderman for bis neglect or refusal to 
attend & constitute a revision ct., as 
the duty of attendance is one of public 
oonoommont only, & involves no 
quastlon of private right. Munici- 
palities Act, 1867, Imposes such duty 
on the council alone.- — Howes v , 
Habribkt (1884), 6 N. S. W. L. R. 
223.— AUS. 


d. Parlies — Building committee — 
Description as committee or individually.] 
— Keating v. Simcoe District (1843), 

1 U. C. R. 28.— CAN. 

e. Whether treasurer proper 

party.] — To a bill by a rural school 
section corpn. to compel the muni- 
cipality to make good money paid by 
the municipality to a person alleged 
not to be the duly appointed officer 
of the corpn., the treasurer of the 
municipality is not a proper party. — 
Hamilton School Trustees v. 
Neil (1881), 28 Gr. 408.— CAN. 

f. Whether Attorney - General 

necessary party .] — Hart v. City of 
Halifax (1906), 2 E. L. R. 118.— CAN. 

g. Action liable to lead to disso- 
lution of council,] — A private relator, 
under 12 Viet. o. 81, cannot either 
attack by writ of summons the town- 
ship council by name, upon grounds 
which, if sustained, must necessarily 
load to a dissolution of the body, or 
attack the whole council in one pro- 
ceeding, through the individual names 
of every member of it. — R. (Lawrence) 
V. Woodruff (1851). 1 C. L. Ch. 119 ; 
8 U. C. R. 336.— CAN. 

h. Mayor — Failure to execute in- 
structions of council — Action by party 


aggrieved.] — Where a council while 
in B 08 «ion, instructed the mayor & 
ordered him as such mayor, on behalf 
& in the name of the council, to make 
& execute a lease, of which he had 
notice, but which ho maliciously 
refused to do : — Held : action not 
maintainable by intended lessee. — 
Fair v. Moore (1852), 3 C. P. 484. — 
CAN. 

k. Notice of action.] — Deft, was 

sued as mayor of a town for refusing 
to si^ an order to enable pltf . to obtain 
a saloon license : — Held : as It must 
be presumed that deft., in refusing to 
sign the order, intended to act in the 
discharge of his official duty, he waa 
entitled to notice. — Moran v Palmer 
(1863), 13 C. P. 528.— CAN. 

l. Defending on behalf of rate- 

payers — Action by town solidior.] — 
Where an action for professional 
services was instituted against a town 
by a firm of solrs. of which the town 
solr. was a member, & deft, town was, 
therefore, inops condlii, the mayor 
as a ratepayer was allowed to intervene, 
at the peril of costs & defend the action 
on behalf of himself & all other rate- 
payers of the town. — C orning v. 
YARMOUTH TOWN (No. 2) (1913), 12 
E. L. R. 208 ; 9 D. L. R. 277 ; ajGTd., 
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Sect, 8 . — Legal proceedings: Suh-sect, 3, A,^ B. 

C, {a) i,y a, <fe iii., & (6).] 

647, Right of set-off — Between general & 
special accounts.] — Pedder v. Preston Corpn., 
No. 690, ante, 

SeCy generally i Set-Off. 

648. Recovery of penalty under 1882 Act, 
s. 224 — For acting in corporate office when dls- 
quallfled — Application of statutory requirements — 
Whether to Municipal Elections (Corrupt & Illegal 
Practices Act), 1884 (c. 70).] — In Nov. 1920, defts. 
were candidates at a municipal election. They 
were duly elected. They failed within the time 
limited to make the return &; declaration required 
by Municipal Elections (Corrupt & Illegal Practices) 
Act, 1881 (c. 70), 8. 21 (3), &; after the expiration 
of the twenty-eight days allowed for that purpose 
by sub-sect. 4 of that sect., they sat & voted at 
meetings of the council, meetings of committees, 
& at meetings of the council sitting to exercise the 
functions of an urban council under the Public 
Health Acts. Pltf. brought two actions against 
them, claiming, as a common informer, to recover 
the penalties under Municipal Elections (Corrupt 
& Illegal Practices) Act, 1884 (c. 70), s. 21. Defts. 
relied on 1882 Act, sect. 224. It was admitted that 
the requirements of this sect, had not been com- 
plied with in this case: — Held: (1) the subject- 
matter 1882 Act, sect. 224, is quite distinct from 
the subject-matter of the Act of 1884, &, therefore, 
1882 Act, s. 224, does not apply to Municipal 
Elections (Corrupt & Illegal Practices) Act, 1884 
(c. 70), s. 21 (4) ; (2) pltf., as a common infoimer, 
was entitled, subject to any question of rcUef by 
the ct. imder Municipal Elections (Corrupt 
Illegal Practices) Act, 1884 (c. 70), s. 21,(7), to 
recover penalties against defts. under sub-sect. 4 
of that sect. ; (3) Municipal Elections (CoiTupt A 
Illegal Practices) Act, 1884 (c. 70), s. 21 (4), being 
a penal section, must be construed strictly in 
favour of defts. ; (4) having regard to the facts 
as found by the judge that defts. were ignorant 
of the technical requirements of the sect, A that 
the actions were irtsti gated from improper motives, 
an opportunity must be given to defts. to apply 
to the ct. for relief under the sect, before judgment 
should be entered in the actions. — -Niohol v. 
Fearby, Nichol V. PtOBiNSON (1922), 127 L. T. 


522 ; 86 J. P. 204 ; 38 T. L. R. 735 ; 20 L. G. R. 
705 ; svbsequent proceedings^ [1923] 1 K. B. 480. 

.] — See^ generally^ Sect. 1, sub-sect. 7, 

C., ante, 

649. Proceedings by common Informer.]— 

Nichol v, Fearby, Same v, Robinson, No. 648, 
ante. 


B, Statutory Protection, 
See Public Authorities. 


C, Particular Proceedings, 
(a) Mandamus, 
i. In General, 


See, generally, Crown Practice, Vol. XVI., pp. 
276 et seq, 

650. Whether mandamus or quo warranto 
proper remedy — To enforce service In corporate 
office.] — R. V, Hungerford (1707), 11 Mod. Rep. 
142 ; 88 E. R. 952. 

See, also. No. 657, post, 

661 , Xo test validity of election.] — If a 

councillor of a corpn. be ousted, A another elected 
in his stead, & such election be merely colourable, 
a mandamus will go to permit the ousted party to 
exercise his office, but not to restore him to his 
office. 

If such ouster & election be bond fide, the ct. will 
not grant a mandamus in favour of the party dis- 
placed ; the proper proceeding is by quo warranto 
against the pai'ty holding the office de facto, 

Qu, : whether, if a party be elected a councillor, 
A duly qualified at the time of his election, A his 
name be afterwards improperly omitted in the 
burgess list before his time of service as a councillor 
is expired, such omission vacate the office of 
councillor. 

11 so, qu, : whether the office be absolutely 
vacant before notice to that effect be given under 
1835 Act, s. 52.— R. r. Oxford Corpn. (1837), 
6 Ad. A El. 349 ; 1 Nev. A P. K. B. 474 ; Will. 
Woll. A Dav. 125 ; 6 L. J. K. B. 103 ; 1 J. P. 214 ; 
112E. R. 133. 


Annot^wj^ —Oo^d, R. v. Welchpool Corpn. (I87fi), 3:> 
L. 1. oyl. Reid. R. V. Btmiiujfhain (Reotor A Church- 
wardon*; (m?), 1 J. P. 211 ; It. v. Loods Curpa. (1841). 
il Ad. oC El. Ol'i, 

652. ,] — At the election of a town 

councillor, the ward alderman having examined the 


13 K. L. II. 208 ; 12 D. L. It. 083.-- 

CAN. 

m. Action by inJtabiianU — Illegal 
application of fuiuis by mayor— 
Whether AtUjrncy -General necessary 
j)arty.]-~K hill wiiJ lie hy some of the 
inhabitantb of a iiiimicipality alieginfi: 
an jlleeral application of the fuiidh by 
tho mayor, which the council irfufecd 
to interfere \nth. The A.-G. in not 
a necossaiy party, to each a suit. — 
Paterson v . Bowes (1853), 4 Gr. 170. 
— CAN. 

n. Notice of action,] — A municipal 
council ib not entitled like a public 
officer to a month’s notice before action 
brought against the municipality in 
respect of any act of the corpn. — 
Hodgins V. Counties of Huron & 
Bruce Cori'N. (1866), 3 E. & A. 160.— 
CAN. 

o. Diversion of debenturcJi from speci- 
fied purpose for restoration 

by ratepayer.]— B iwjgdin v. Bank of 
Upper Canada (1867), 13 Gr. 644.— 

CAN. 

p. Action by ojficer for salary.] — 

q. Obstruction on highway — Dcmedy 
over against fieghgcnt third party \ 
— The person who placed on a higli- 


way a boulder which caused injury 
to tho pltf. was added os a deft, under 
Municipal Act. 1887 i—Ueld: ho was 
liable over to tho corpn. — M cKelvin 

(1«»2), 22 O. K. 70. 

- — CAN. 

r. Action against town clerk for 
immeys detained — Counterclaim for 
salary.}— lu an action by the town for 
money retalnod by tho town dork ho 
is not entitled to counterclaim for 
salary. — Town ok Sydney v Hiu. 
(1803), 25 N. 8. 11. 433.— CAN. 

t. Right of action by ratepayer — To 
^npel ref u nd of moneys illegcdl y paid, ] — 
M Moosomin & SAltVIS 

(lUOl), 5 Terr. L. K. 207. — CAN. 

a. To compel coUeclum of dd)i 

by emporatum.] — A ratepayer Is not 
entitled to bring Into ct. a municipal 
A a person who is alleged to bo 
Indebted to the corpn., lor tlie purpose 
of having it declared that the corpn. 
has \>Tongfully refrained from collecting 
the alleged debt, & that It is owing by 
the alleged debtor.— N orfolk v, 
(1913), 28 O. L. It. 693; 4 

R- 5^83- 

— 

/ ^5 ntisapproprUdian of 

funds.]— It the property or funds of a 
nuinlclpul corpn. be ilUifally or wropg- 


fully Interfered with or Its powers bo 
misused, A tho officers of the corpn. are 
parties to the wrong or will not dis- 
cliarge their duty, any inhabitant, & 
particularly a taxable inhabitant has 
a right to take proceedings on behalf 
of himself A others similarly situated 
to prevent or avoid the lllo^ or 
wrongful acts. — S tephenson v, Cowan 
^ 2^7 ; 25 Man. L. K. 

W. K. 772 ; 20 D. L. R. 606, 

c. Statutory liability for damage to 
sheep by dog — y alu^icm a condiii(jn 
precedent.] — There is not an immediate 
right of action against tho municipalit y 
by a person wdiose sheep have been 
injured. But whore the valuer has 
found the amount of tho damage, & a 
proper claim had been made, an action 
will He against the municipality If the 
sum found is not paid. — H oolk v. 
Townruip of Eknertiown (1917), 
41 (). L. R. 394 ; 13 O. W. N. 347 ; 
41 D. L. R. 123.— CAN. 

d. Liability of councillors — Right 
of appeal.}— Wh 


./here an IntcrloouCor 
appears to affect the interests of each 
Individual member of the corpn., any 
one member is by law entitled to appeal 
gainst it. — G ray v. Forbkh (1838), 6 
a. & Fin. 356 ; 7 E. R. 439.™ SCOT. 
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Noting papers, declared P. duly elected, before two 
jO’clock on the day next but one after the day of 
i^lection, pursuant to 1835 Act, s. 35 ; upon a rc- 
lexamination of the papers he declared R. was 
elected, but such declaration was not made till 
after two o’clock : — Held : the latter declaration 
was a nullity, & the proper way of enforcing the 
iielection of P. was by ynandaynus to the corpn. 
;to count his votes, & not by quo warraydo against 
;B. — ^R. V. Leeds Corpn. (1841), 11 Ad. <te VA. 512 ; 
Arn. & 11. 317 ; 4 Per. <te Dav. 032 ; 10 L. J. Q. B. 
112 ; 5 J. P. 435 ; 5 Jur. 548 ; 113 E. R. 510. 

Annotations : — Distd. II. v. Chester Corpn. (18.'55), 25 L. J. 
' Q. D. 6J ; R. V. Welchpool Corpn. (187(>), 85 L. T. 594. 
Re!d. R. St. Faith (1850), 4 W. H. 207 ; U. V. Bangor 
Corpn. (1886), 18 Q. B. 1). 319. 

653. .] — R. V. Dunn (1858), 22 

J. P. Jo. 68. 

.] — SeCt further. Crown Practice, Vol. 

XVI., pp. 300, 314, 315, 350, 357, Nos. 1132, 1133, 
1257-1202, 1207-1209, 1871-1878. 

Discretion of court to grant.] — Sec Crown 
Practice, Vol. XA^l., pp. 270 >seq. 

Conditions precedent to issue.] — See Crown 
Practice, Vol. XVI., pp. 279 et seq. 

To whom directed.] — See Crown Practice, Vol. 
XVI. , pp. 303 et seq., 333, 334. 

Notice of application.] — See 1882 Act, s. 225 (2). 

ii. Purposes for ivhich g ranted. 

See, generally, Crown Practice, Vol. XVI., i>p 
308 et seq. 

Admission to office.] — See, generally. Crown 
Practice, Vol. XVI., pp. 314, 315. 

Freemen.] — See 8ect. 0, sub-sect. 2, aide. 

Election of officers.] — See, generally. Corpora- 
tions, Vol. XIII., p. 322, Nos. 578, 579 ; Crown 
Practice, Vol. XVI., pp. 314, 315; Elections, 
Vol. XX., pp. 120, 121. 

Aldermen.] — See Sect. 2, sub-sect. 3, ante. 


~ Auditors.] — See Sect. 5, sub-sect. 1, B., 

ante, 

- - - Councillors.] — See Sect. 2, sub-sect. 2, A., 
ante. 

— Mayor.] — See Sect. 2, sub-sect. 4, A., aide. 
Performance of rights & duties.] — See, generally. 
Crown Practk e, Vol. XVI., pi). 31(5 et seq., 
318,319. 

As sanitary authority.] — See Public 

np::ALTii ; Sewers <te Drains. 

- — — Holding meeting.] — See Corporations, 
Vol. XlII., p. 341. 

654. Payment out of borough fund.] — 

R. V. Cloucester Corpn., No. 510, ante. 

655. Publication of result of election.] — R. v, 
Hancock, No. 379, ante. 

Restoration to office.] — See, generally. Crown 
Practice, \^o1. XIII., p. 319. 

Alderman.] — See Sect. 2, sub-sect. 3, ante. 

656. Service in corporate office.] — H. v. 
Hungerford (17U7), 11 Mod. Re}). 142 ; 88 E. R. 
952. 

657. Mayor.] — The ct. will grant i rule 

for a mandamus to serve the office of mayor, upon 
an affidavit merely stating the election A refusal. 
— R. V. Simmonh (1783), 3 Doug. K. B. 237 ; 99 
E. R. 032. 

See, now, 1882 Act, ss. 34, 30. 

iii. Proeedure. 

See, generally, Crown Practk!I<:, Vol. X\T., ])p. 
323 ct seq. 

(6) Certiorari. 

See, generally, Crown Practice, Vol. XVI., pp. 
398 el seq. 

For what purposes granted — Statutory restriction.] 

— See 1882 Act, s. 220, &, generally, (hiowN 
Practice, Vol. XVI., pp. 430 et seq. 
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654 i. Perfonmuicc of riohts tU ditties 
— Paipaent cat of borough fund.] - One 
who has a valid legal claim against a 
municipal corpn. has no right to a 
mandamus to compel the mayor to 
eign a cheque for the amount althougli 
the couneil has passed a resolution 
r approving payment over the mayor’s 
’ veto, beeause claimant has another 
adequate remedy, viz., to proceed by 
action against tbe municipality.— 

' Hotaies V. Brown (1908), 18 Man. 
L. U. 48. — CAN. 

' e. Interference with discretion of 
cor nor eti ion,] — -Ex p. Coul'I'on (1913), 
13 S. K. N. S. W. 106; 30 N. S. W. 

; W. N. 36.— AUS. 

.J The ct. will not grant 
i' a writ of nuindamus to compel a inuui- 
? cipal authority to approve a plan of 
^ BUb-division where the authority has 
f refused its sanction on the ground that 
I the Bub-dlvision did not comply with 
f tho law, & has not exercised uiireason- 
ably tho discretion allowed by the 
^ statute. — Mofpet v. KuTi’AN (1911), 
16 B. C. R. 342.— CAN. 

g. Production of books for audit.] 
— 11. V. Launceston Corpn., Ex p. 
Auditor-General (1923), 19 Tas. L. R. 
7.— AUS. 

h. To raise money — For educa- 
tional purposes.] — Re Galt School 
Trustees & Village of Galt (1856), 
13 LT. O. R. 511.— CAN. 

k, Teachers* salaries.] — ■ 

The board of school trustees of a 
town may be compelled by mandamus 
to raise tho money for teachers’ 
salaries. — Munson v. Town op Col- 
;LiNGWOOD (1859), 9 C. P. 497. — CAN. 

l. For general purposes .] — On 


an apjdication for a mandamus to 
compel a puldic body to raise & exiamd 
a large sum of money foi* general pur- 
poses, ill this iiistanee to build the gaol 
8 :: ct. house :~Qu. : whether the ai)i>ct. 
as a ratepayer could claim a nunedy by 
mandamus in such a case. — R. r. 
Municipal Council of Bruce (1861), 
11 C. P. 575.— CAN. 

m. To raise sinking fund for 
debentures— Sinking fund required by 
bge-lau\] — (h.ARKK V. I’ALMJCJtSTON 

Town (1883), 6 O. R. 616.— CAN. 

n. School estimates — 'I'o provide 
sum esiittuited.] — A mandamus nisi will 
1)0 granted to compel a city council to 
provide the sum required for hcIiooI 
I)urpos(!s for the year, according to the 
eslimalc furnished to them by the 
school trustees, although it ai)pcars 
that steps liad been taken to provide 
the said sum.— CiTV of Toronto 
JSt POOL ’i'KUHTEES V. C'lTV OF TORONTO 

Corpn. (1803), 20 U. C. R. 302.— CAN. 

o. — InsuffU'iency of esti- 

mate.] hare a school estiina’^e is 
iiisufflcient a mandamus oaimot be 
granted to provide the sum mentioned 
in it. — Re Sandwich Board of School 
Trustees tfe Sandwich Corpn. (1864), 
23 tJ. C. R. 639.— CAN. 

p. Railway bonus — To compel cor- 
poration to harul over debentures for 
bonus to trustees — Impossibility of com- 
pliance.] — Re Hamilton & North- 
Westehn Ry. Co. & County of 
Halton (1876), 39 U. C. R. 93.— CAN. 

q. To fit remuneration of officer.]— 
Where a lock-up housekeeper cannot 
maint-aiii an action foi* his services, no 
remuneration having hi^en fixed l>y the 
council \—Qu. : whet tier tho city 
council could be compelled by man- 
damus to fix the salary. — Woodward 


V. Fredericton City (1888), 27 

N. B. R. 211.— CAN. 

r. To compel mayor to execute bye- 
law.] — Wheic a bye-law is a breach 
of faitli towards the electorate, an 
application for a mandamus to compel 
execution l)y the mayor will he refused. 
— Re Town of Cai;i’, Sc’ott v. Pa'jter- 
SON (1908), 12 (). W. H. 037 ; 17 

O. L. R. 270.— CAN. 

t. To compel nmnination of arbi- 
trator.] — la the case of default by a 
municipality to name an arbitrator 
under Municipal Act, 1911, c. 170, the 
proper procedure is by way of man- 
dnmus against tho municiijality. — Re 
Walkicr & Municii'ality of South 
Vancouver (J913), 18 B. C. R. 480. — 
CAN. 

a. To compel subtnission to electors 

of liquor bye-law.] —■ Re Stra'iford 
Local Option By-law (1915), 9 

U. W. N. 225 ; 35 (). L. R. 26.— CAN. 

b. .]— hV Owen Sound Local 

Option By-law (1915), 9 o. W. N. 
208 ; 35 O. L. R. 48.- CAN. 

c. Amendment of burgess list.] — 
Where a borough council, in tho 
exercise of the authority, conferred 
Municipal Corporations Act, 1886, 
refuses to amend tho burgess list, tho 
ct. will not grant a maruiarnus to 
compel it to add to tho list the name of 
any person who cannot clearly show 
that ho has a complete qualification. — 
Hanixjn V. West Harbour Borough 
(Mayor, Councillors &, Burgesses) 
(1888), 7 N. Z. L. R. 106.— N.Z. 
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d. For what purposes granted — 
To test validity of resolution .] — R. v. 

H 


J. — VOL. XXXIIl. 




Local Government. 


Sect. 8. — Legal proceedings: Sub-seci. C. (6), (c), 
id) <Sc (e), D. (a) & (6), cfc E. Sects. 9 10. 

Parte VI JI. cfc /A\] 

658. To test validity of charter.] — R. v. ' 

Boucher, No. 257, ante. 

See, generally, Corporations, Vol. XIII., pp. 
297, 298. 

To remove order for payment out of borough 
fund.] — See Sect. 5, sub-sect. 1, B. (c), ante. 

659. Whether sole remedy.] — A.-G. 

V. De WiNTON, No. 497, ante. 

To remove order to raise borough rate.] — 

See Rates <fc Rating. 

Procedure.] — See Crown Practice, Vol. XVI., 
pp. 458 et seq. 

Costs.] — See, generally, Crown Practice, Vol. 
XVI., p]). 477 et seq. 

Liability of individual councillors .] — See 

Nos. 355, 35(5, ante. 

(c) Quo Warra7ito. 

See 1882 Act, s. 225, & generally, Crown 
Practice, Vol. XVI., pp. 353 et seq. 

Whether quo warranto or mandamus proper 
remedy .] — See Nos. 650-053, ante. 

660. For what purposes granted — To test cor- 
porate right.] — The ct. will grant an information 
against a mayor, for the purpose of trying a cor- 
porate right. — R. V. Tenterden (Mayor) (1723), 

8 Mod. Rep. 114 ; 88 E. R. 89. 

661. To test validity of election or appoint- 

ment — Not limited to corporate office.] — R. v. 
Highmore, No. 505, a^itc. 

-Councillor .] — See 8(‘ct. 2, sub-sect. 2, 

A., ante. 

Sec, generally, Crown 1*ractice, 
Vol. X\’I., j)p. 335 et seq. 

To test validity of incorporation .] — See 

Corporations, Vol. XIII., pp. 297, 298, Nos. 
287-290. 

662. To test validity of dismissal.] — The 

local board of L. consisted of nine members. R. 
W'as elected clerk of such board in Apr. 1857, A 
acted as such clerk until Sept. 1877, when a board 
of eight members dismissed him, A appoint-ed J. 
in his place : — Held : as R. had been dismissed by 
persons having authority to dismiss him, a quo 
warranto ought not to issue to displace J. — Ex p. 
Richards (1878), 3 Q. B. D. 3(58 ; 47 L. J. Q. B. 
498 ; 26 W. R. 695 ; sub nom. lie Jones, Ex p. 
Richards, 38 L. T. 684 ; sub nom. R. v. Jones, 
42 J. P. 614, D. C. 

AnnoUiiion : — Refd. Wood c. East Uam U. I). C. (11)07). 71 
J. P.129. 

Procedure.]— iSVc Crown I^ractice, Vol. XVI., 
pp. 362 et seq., 368 et seq. 

663. To whom directed — Mayor — To test 


.] — See, generally. Crown Practice, Vol. 
XVI., pp. 371 ct seq. 

{d) Scire facias. 

See, generally. Crown Practice, Vol. XVI., pp. 
245 et seq. 

665. Validity of charter — How tested — Whether 
by scire facias or certiorari.] — R. v. Boucher, No. 
257, ante. 

-.] — See, generally, Corporations, Vol. 
XIII., pp. 297, 298. 

(e) Injunction. 

Jurisdiction of court.] — See, generally. Injunc- 
tion, Vol. XXVill., pp. 363 et seq. 

Ouster by provision of statutory remedy.] — 

See Injunction, Vol. XXVIII., pp. 367 et seq. 

666. For what purposes granted — Restraint of 
breach of trust — Between passing of Act — &> date 
of coming Into force.] — The ct. will not grant an 
injunction to restrain parties from proceeding to 
deal with property, whose right if it exists, depends 
upon the construction of a doubtful statute, where 
the granting of the injunction would for ever 
deprive them of an opportunity of exercising the 
right, especially if no irreparable mischief is to be 
apj)reh ended from allowing them to proceed. 

The ct. has authority, under its general juris- 
diction, to interfere for the protection of property 
vested in the corj^n. of a borough named in 1835 
Act, on the ground of bread) of trust committed or 
threatened after the x>RBsing of that Act, although 
the time when tlje existing members of the govern- 
ing body corporate of such borough are to go out of 
office may not have arrived. — A.-G. v. Liverpool 
CoRPN. (1835), 1 My. A (Y. 171 ; 40 E. R. 342 ; 
subsequent proceedings, sub nom. A.-G. r. Asi’INALL 
(1830), 1 Keen, 513 ; (1837), 2 My. A Cr. 613, L. C. 

Annotations : — Expld* OrcoiihalKh v. ManchoBter & Birniiug- 
ham Uy. (1838), 3 My. A CY 784. Refd. A.-G. v. Wi^aii 
CorpD. (1854), L. T. O. S. 43; A.-G. v. Avon (Jorpo. 
(1803), 33 Beav. 67. Mentd. Re Public Fort itication Acts, 
Ex p. Hythe Corpu. (1840), 4 Y. & C. Ex. 55 : Galbreath 
V. Armoiir (1845), 4 Bell, sc. App. 374 ; Mill v. Hawker 
(1874), L. R. y Kxch. 309 ; R. r. Kensington Income Tax 
Cornrs., Exp. de PoJignac, 11917] 1 K. B. 480. 

667. To restrain publication of minutes — 

Minutes alleged to be libellous — Injunction refused.] 

— Plant v. East Ham Corpn. (1906), 70 J. P. Jo. 
244. 

See, further. Libel A Si^nder. 

Restraint of nuisance — As sanitary autho- 
rity.] — See Nuisanc e ; Public Health. 

.] — See, generally, Injunci'ion, Vol. 

XXVIll., pp. 439 et seq. 

Whether Attorney-General a necessary party.] — 
See, generally. Crown Practice, Vol. XVI., pp. 
488 ct seq. ; Injunction, Vol. XXVIII., pp. 494 


|iv;i abc A J5Ub.j av . v. j . Cjiy irji\.uVj£S liUAlOK), i\0. 

660, ante. 

664. Costs — Payable out of borough fund.] 

R. V. Sunderland Town Council (1838), 2 J P 
502. ^ 


D. Practice and Procedure. 

(a) Discovery. 

See, generally, Corporations, Vol. XIII., pp 
421 et seq. 


Kerry County CJounctl, [190.71 2 
I. R. 290.— IR. 
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e. For what purposes granted - 
To test Qualification for office.] — R. 
PiNKSTONE (1888), 9 N. S. W. L. ] 

201.~AUS. 

J. ] — Rc Wood (1807), : 

U. C. R. 613.— CAN. ' 


Corpn. (1811), 4 I. L. R. 147 : 
Rep. 81 ; Jebb & B. 39. — IR, 


2 Leg. 


h. JurUdiciion. J — The J urisdicti 
01 the master In chambers to grii 
a qu4) warranto summons under Mu 
cl pal Act, 1883 (O.), is cBtablished 
Administration of Justice Act, 18i 

M Howland (188 

11 P. It. 264.— CAN. 


PART Vn. SECT. 8, SUB-SECT. 8.— 

C. (e). 

k. what purposes granted — 
10 restrain borrowing when statutory 
requirements not complied urtfA. ]— a.-G. 
r. Camberwell Corpn., [1907] V, L. U. 
448. — AUS. 


l. — — To restrain interference v iih 
councillors in exercise of official duties.] 
— Mkaunb V. Town of I^tboua 
CoRi*N. (1880), 28 Gr. 98.— CAN. 

m. To restrain use of premises 

for prohibited purjwse — Action by 
corporation despite permit by public 
officer.] — City of Toronto v. Solway 
(1919), 46 O. L. R. 24 ; 16 O. W. N. 
306.— CAN. 

n. Prevention of irreparal>lc 

injury — Action by ratepayer.] — 
Hooper v. North Vancoitvkr (B.C.), 
[1922] 1 W. W. R. 1249 ; 65 D. L. R. 
280.— CAN. 
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Interrogatories — To offlcers of corporate bodies — 
Whether aliowed.] — See Discovery, Vol. XVIII., 
pp. 186, 187, Nos. 1372-1375. 

What interrogatories allowed.] — 

See Discovery, Vol. IXVIII., p. 192, No. 411. 

The answer.] — See Discovery, Vol. XVIII., 

pp. 235, 236. 

(b) Enforcement of Judgments and Orders. 

See, generally, Corporations, Vol. XIII., pp. ' 
426 et seq. 

668. Whether enforceable against corporation 
lands.] — Where an action lies against a corpn., qu. : 
whether they can exempt their lands from execu- 
tion by alleging that they are held only for the 
purposes of the borough under 1835 Act, s. 02. — 
Doe d. Parr v. Roe (1841), 1 Q. B. 700 ; 1 Gal. 
& Dav. 220 ; 10 L. J. Q. B. 317 ; 5 J. P. 626 ; 6 
Jur. 101 ; 113 E. R. 1299. 

669. .] — Brecon Corpn. v. Seymour, No. 

327, ante. 

Whether property of new corporation liable to 
debts of predecessors.] — See Execution, Vol. 
XXL, p. 423. 

E. Costs. 

See, generally, Corporations, Vol. XIII., p. 
428 ; Practice. 

Of mandamus.] — See, generally, Crown Prac- 
»TICE, Vol. XVI., ^^47 et seq. 

Of quo warranto.] — See, generally. Crown 
Practice, Vol. XVI., j:)p. 371 et seq. 

Of certiorari.] — See, generally. Crown Practk^e, 
Vol. XVI., pp. 477, 478. 


Of injunction.] — See, generally. Injunction, Vol. 
XXVIII., pp. 539 et seq. 

670. Security for costs — Whether ordered 
against informer — Action supported by corpora- 
tion.] — An informer cannot be called on, when 
suing for x^^'nalties, to give security for costs, 
although the corpn. of the borough where the 
action arises, are themselves supporting the 
action. — Bradsnink v. Boyle (1838), 2 J. P. 
375. 

Whether ordered against corporation.] 

See Corporations, Vol. XIII., x^- 428, Nos. 1518, 
1519. 

Liability of individual members.] — See Nos. 355, 
356, ante. 

Payment out of borough fund.] — See Sect. 5, 
sub-sect. 1, B. (a) ii., ayiie. 

671. Recovery by solicitor — Whether retainer 
under seal necessary.] — R. v. Prest, No. 542, ante. 

See, also. No. 518, ante, d:, geyterally, .Corpora- 
tions, Vol. XIII., pp. 383, 3S1. 

672. Solicitor also town clerk — What costs 

recoverable.] — R. v. Prest, No. 542, ante. 


Sect. 9.— BYE-LAWS. 

See, generally, 1882 Act, s. 23 ; Corporations, 
Vol. Xill., pp. 325 et seq. ; Public IIealth. 


Sect. 10.— THE BOROUGH CIYH- COURT. 

See 1882 Act, ss. 175-185, ct; generally. Courts, 
Vol. XVI., px). 197 et seq. 


Part VIII. — The 

See 1888 Act, ss. 31-31, 170. 

673. Powers as urban district — Transfer of 
powers under adoptive acts.] — Kirk d ale Burial 
Board v. Liverpool Corpn., No. 337, ante. 


County Borough. 

Union of county boroughs.] — See 1888 Act, s. 55. 

' Financial relations with county.] — See Part XIT., 
Sect. 5, sub-scct. 4, B., 'post. 


Part IX. — The Quarter Sessions Borough. 

See 1882 Act, ss. 150-153, 162-168, 171, 187, d^, generally, Maoistrates. 


PART VII. SECT. 8, SUB-SECT. 3.— 

D. (b). 

o. Whether enforceable against public 
buildings .] — Tho city hall in Winnix)cg 
may he Bold under execution agamst 
the city, & Ib subject to sale in 
pursuance of Mechamcs’ Lien Act. — 
McArthur v. Dewar (1885), 3 Man. 
L. R. 72.— CAN. 


i PART VII. SECT. 8, SUB-SECT. 8.~E. 

J p. Security for costs — Whether 
I ordered against ratepayers.] — McAl- 
I LISTER V . O’Meara (18U6), 17 P. R. 
I 176.— CAN. 

I q. Liability of aldermen — Action 
I to restrain acts beyond authority ] — 
I A.-Q. V . Hunter’s Hill Borough 


(1801), 12 N. 8. W.Eq. 78 ; 6 N. 8. W. 

W. N. 149.— AUS. 

r. Liability of disqualified member.] 
— Where deft, personally conteeted 
the election, but on its being moved 
against sent in a disclaimer, praying 
t(> be relieved from costs, because 
being duly elected ho was obliged to 
accept tho otlice under a penalty : — 
Held : no ground for such relief. — R. 
V. MoMonies (1851), 2 C. L. Ch. 137. — 
CAN. 

t. Recovery by ratepayer — Action 
to test disqualification. ] — Patios are 
not to be discouraged from bringing 
oases of disqualification under tho 
notice of the proper tribunals by tho 
peril of having to lose the costs neces- 
sarily incurred. — Re Ottarlks v . Lewis 
& McMahon (1851), 2 O. L. Ch. 171, 


177.— CAN. 

a. — ~ Action in good faith.] — 
Baxter v. Kerr G876), 23 Or. 307. — 

CAN. 

b. .] — Whore ultf. has 

good reason to believe an Illegal act 
is contemplated by tho corpn., ho Is 
justified in taking oction, & should not 
bo deprived of his costs. — Pringle v. 
Stratford (1912), 22 O. W, R. 215 ; 
3 O. W. N. 1293 ; 4 D. L. R. 173.— 
CAN. 

0 . Liability of corporation — Bye,' 
law complained of since repealed .] — 
When a council, on being served with a 
rule nisi, repeals the bye-law com- 
plained of, they are still obliged to pay 
the costs of the application. — Re 
Coleman (1858), 9 C. 146. — CAN. 

H 2 
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Local Government. 


Part X. - The Rural District. 


Skct. ]. — IN GENERAL. 

Former rural sanitary district.] — See 1891 Act, 
s. 21 (2). 

A county district.]-— >SVc 1894 Act, s. 21 (2). 

674. Vesting of property in — Well abutting on 
highway.]— Stoke Parish (V)I^ncil r. Price, No. 
182, ante. 


Sect. 2. THE RURAL DISTRICT COUNCIL. 

SuH-SECT. 1 . — In General. 

Constitution.]-— SVe 1891 Act, ss. 21 (2), 21 
(1), (7). 

Chairman.] — See 1894 Act, ss. 22, 59. 

Disqualilication.] — See 1894 Ael , s. 49; 

l*art II., Sect. 2, .sub-st*ct. 2, ante. 

Vice-chairman.] — See 1894 Act, .s. 59 (2). 

Councillors — Qualification.]— SVe 1894 Act, ss. 
20, 24 (4). 

Disqualification.] — See 1894 Act, s. 19 ; 

Part 11., Sect. 8, .sub-sect. 2, CDite. 

675. Number — Jurisdiction of county 

council to “fix “ — May be fixed at previous 
number.] — I?, v. West Piding of Yorkshire 
County Council, L\r p. Uemsworth Poor Law 
Union, No. 707, potil. 

Election.] — See Elections, Vol. XN., 

p. 140. 

As guardians of the poor.] — See 1894 Act, 
s. 24 (3), c&, (jeneraliy, Poor Law. 

676 . Whether liable as surveyor of high- 

ways — Under Highway Act, 1835 (c. 50), s. 46.J — 

Notwithstanding 1894 Act, s. 25, a rural district 
councillor is not a surveyor of highways, nor sub- 
ject to penalties under Highway Act, 1835 (c. 50), 
s. 49, for letting to hire a team to be used in repair- 
ing highways within the district of the council of 
which he is a member without any licence in writing 
from two justices of the }>eace, A for receiving 
payment from the council in re.spect thereof. — 
Buckley v. Han.son (1898), 77 L. T. 994 ; (52 
J. P. 119; 42 Sol. Jo. 198; 18 Cox, C. C. 988, 
D. C. 


Sub-sect. 2. — Powers, Duties and Inabilities. 

Powers & duties.] — See, generally, 1894 Act, 
ss. 25-27. 

677. Promotion of bill in Parliament — For 

compulsory acquisition of land & water rights.] — 

Cleverton V. St. Germain’s Union Rural 
Sanitary Authority, No. 987, pont. 

In respect of particular matters.] — Sec the 

cross-references at the head of this Title. 


678. Liabilities Transfer of — Part of area 
turned Into urban district.] —Wliere a local autho- 
rity was, heforci 1894 Act, a l)oard of guardians 
which Jiad con.structed a sewerage system, it was 
just as responsible as any private person for 
allowing sewage to escape therefrom to the injury 
of others, whether the injury consisted in fouling 
the water of a river in infringement of the rights 
of riparian owners or in depositing olXensive 
matter on their land, A the liability of the guar- 
dians in this resi>ect was by 1894 Act, s. 25, trans- 
ferred to rural district councils. The liability so 
transferred to a rural district council is passed on 
to an urban district council by an order which 
transfers to it the liabilities of a rural district 
council on j)iirt of the rural distri(;t being turned 
into an urban district. - Jones v. Llanrwst 
Urban Distrkt Uoilnuil, [1911] 1 Uh. 393; 80 
\j. J. ('h. 145; 75 ,i. P. 9S ; sith noni. IsGOED 

Jones v. J.lanrwst Urban District Council, 
103 \j. T. 751 ; 27 T. L. R. 133 ; 55 Sol. Jo. 325 ; 
i) 1^. (i. R. 222 ; snbsie(pieni proeeedinfjs, sub nom. 


» V f.'sj 


I I IflMlAV DisTRU’T ('OCNCIL 


(1912), 79 J. P. Jo. 243. 

AnruAatiovs : — Mentd. Ke roller, Ainphlrtt &: Jones (1912). 
81 L. J. Cli. ; Re Honey, | 1914 1 2 K. JL .029 : White 
V. London General Onmihus Co. (1911), .08 Sol. Jo. 339 ; 
Seal V. Turner, 1191.0] 3 K. H. 194. 

As sanitary authority.] — See Sewers A 

Drains. 

Nuisance.] — See, generally. Nuisance. 


Sub-sect. 3. — ( ’ontracts. 

See 1875 Act, s. 173, cU, generally, Corpora- 
tions, Vol. XllL, pp. 378 ei seq. 

679. Necessity for seal — Contract under Housing 
of the Working Classes Act, 1890 (c. 70).] — 

Nixon v. Erith Urban District Council, No. 
195. ante. 


Sub-sect. 4 . — Officers. 

*See 1875 Act, s. 190, &, generally, Part II., 
Sect. 9, ante. 

680. Clerk^ — Whether entitled to fulfil all duties — 
Clerk to council as highway authority.] — The K. 

rural district council were the successors to a rural 
sanitary authority A a higliway board. Pltf., as 
clerk to the guardians, acted as clerk to the rural 
sanitary authority, A, on the rural district 
council corning into olTice, became (Jerk to the 
council in their cajiacity as sanitary authority. 
J. was clerk to the highway board, A on the council 
succeeding to the duties of the highway board, 


PART X. SECT. 2. SUB-SECT. 1. 

d. Chairmnri — Hiuht io vote until 
nor ap/Knnted.\-Tiu: outj^oinK 

chainiuin of a rural district council who 
has not hccii r<"-«*lo<;tcd a incnihcr of 
the council at the triennial election, 
althou>?h entitled to c(»utinue in oHIce 
until hin Huccesnor han accept4-d ollice 
& subacrihed the re(iuired declaration, 
ia not entitled at meetinKa of the new 
council to give an original vote in 
addition to a canting vote. — It. v 
Bennkit, [1921 j 2 I. U. 134.— IR. 

e. Vicc-chairrncin — Jiiohi to preMde 
in ali»enc.e of chaimum.] — 'J’ljo vic(v 
chairman of a rural diatrict council in 
the abaence of the chalnnan, took the 


chair at a uiecting of tiiat body. A: 
continued pi'cacnt A willing to prealde. 
Notwithatandlng (hat the ineinheix 
elected another ineinlMT to the chair ; 
Held : dh long oa the vice-chairinan waa 
preaent &: willing to occupy the chair 
^ act legally he waa entitled to i*emain 
in the chair, & there waa no power in 
the nu'etlug while he waa pivaent to 
elect a chairman in hia place. — H. v. 
Huknnax (191«), .00 i. L . 'J'. 08. — IR. 

PART X. SECT. 2. SUB-SECT. 2. 

f. Powers <£• duties — Erect ion of 
court house.] — Tbo ct. rofuatid a matt- 
donius, at th(3 iriHtaiicc (if the ju.sticA‘H 
of a diatric-t, to compel the dlHtrlet 
council to build a ct. houae. — H uron 


DisTRirr J.T. r. Huron District 
Gounuil (1848), 5 U. C. li. 574.— 

CAN. 

g. Liabilities — For transariions of 
council* s predecessors.] — McKkk v. 
Huron Distrkt Council (1844), 1 
U. C. H. 308.- CAN. 

— 'pjjo Diatrict Council 

Act, 1841, did not subject a district 
council to bo su(?d upon an Im- 
plied asswmpsit by nsason of any 
transaction between pltfs. & the 
JusticiJH In quarter seasloiiH, or the 
tr(?asurer of the district, bofoi*o the 
existence of the council. — Low r. 
Ottawa Distrkt Council (1847), 4 
U. C. K. 194.— CAN. 
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became their clerk as highway authority. Tlie 
district council subsequently directed that several 
of the duties formerly done by pltf. as clerk should 
be done by J., but they did not modify, & did not 
propose to modify, pltf.’s salary or remuneration 
as clerk in any way. Pltf. claimed an injunction 
to restrain the council from preventing him acting 
as clerk to the rural district council so long as he 
was able & willing to perform the duties attaching 
to the office of clerk & remained clerk to the 
guardians. Injunction refused. — Genn v. East 
Kerrier Rural District Council (1<S98), 62 
J. P. 215. 

681. Provision for performance of duties 

in absence — Production of minute book.] — U. v. 

Andover Rural District Council, Ex Thorn- 
hill, No. 682, post. 

Succession to other authorities — Effect on existing 
officers.] — See 1894 Act, s. 81. 

Compensation on abolition of office.] — See 

Public Authorities. 


Sub-spjct. 5. — Mepjtings and Committees. 
Meetings.]— -aS’cc 1894 Act, s. 59 ; P. H. Act, 
1875, Sched. 1., (jenerally, l*art II., 8ect. 7, 
a?ite. 

Committees.] — See^ generally, Part II., Sect. 8, 
ante. 

Joint committees.] — See 1894 Act, s. 57. 


Sect. 8.— BOOKS AND DOCUMENTS. 

Right of inspection .] — See 1894 Act, s. 58 (5). 

682. Duty of clerk to provide for — During 

absence.] — When tlui clerk to a rural district 
council goes away, he should leave some person 
with authority to produce the minute book to 
any one entitled to see it. — R. v. Andover Rural 
District Council, Ex p. Thornhill (1913), 
77 J. P. 296 ; 29 T. L. R. 419 ; 11 L. O. R. 996, 
D. C. 

683. “ Documents ’’ — Counsel’s opinion.] 

— A parochial elector of a parish in a rural district 
having threatened litigation against tlie council 
of the district, the council took the opinion of 
counsel as to their liability. The i>arochial elector 
claimed a right under 1894 Act, s. 58 (5) to inspect 
the case submitted to counsel & Ids opinion 
thereon : — Held : the case A opinion were “ docu- 
ments ” within sect. 58, but under the circum- 
stances the ct. would not enforce the parochial 
elector’s riglit of inspection by mandamus - \i. v, 
Godstone Rural Council, [1911] 2 K. R. 465 ; 
80 L. J. K. D. 1184 ; 105 L. T. 207 ; 75 J. P. 413 ; 
27 T. L. R. 424 ; 9 L. G. R. 665, I). C. 

AmudeUion : — Consd. R. v. llaiiipstoad B. C., Er p. Wood- 
ward (1917), lie L. T. 218. 

684. Unless privileged — Counsel’s opinion 

concerning subject-matter of dispute — Dispute sub- 
ject of action.] — Appet. had commenced proceed- 
ings against one E. with regard to an alleged tres- 
pass over his lands. E. presented a petition to 
the rural district council, calling upon the council 
to take action with regard to certain alleged rights 
of way over ax)pct.’s lands, A in consequence, the 
council took counsel’s opinion on a cas(^ laid before 
liim. Appet., as a parochial elector, claimed the 


right under 1894 Act, s. 58 (5) to see the case A 

opinion : — Held : under the cu’cumstances, he had 

no such right. — R. v, Bradford-on-Avon Rural 

District Council, Ex p. Thornton (1908), 99 

L. T. 89 ; 72 J. P. 348 ; 6 L. G. R. 847, D. C. 

Annotation: — Folld. R. i’. Godstone R. C., 119111 2 K. B. 
465. 

685. Dispute subject of proposed 

action.] — R. v. Godstone Rural Council, No. 
683, ante. 

.] — See. generally, Corporations, Vol. 

XIII., pp. 302 et seq. 


Sect. 4.— HNANCE. 

Sub-sect. 1. — The (X)Mmon Fund. 

See, generally, P. II. Act, 1875, s. 229 ; Rates 
A Rating. 

How raised.] — See P. II. Act, 1875, s. 229. 

686. Whether by district rate — Urban 

powers conferred on rural district.] — The Local 
Govt. Board, acting under P. 11. Act, 1875, s. 276, 
made an order that the provisions of sect. 161, 
relating to ligliting streets, etc., should be in force 
within part of the district of a rural sanitary autho- 
rity, A that the said authoi'ity should be invested 
with all the i)owers, rights, duties, capacities, 
liabilities, A obligations of an urban sanitary 
authority “ under tliose provisions ” : — Held : 
the effect of the order was to invest the said 
antliority with the power of an urban authority 
to incur expenses under sect. 161, but not to apply 
to it the conditions as to rating applicable under 
sects- 207-211 to an urban authority, A inasmuch 
as tlie order did not declare the expenses incurred 
thereunder to be special expenses within sect. 229, 
they were to be treated as general expenses. 
Therefore a railway co. was liable to be assessed 
to any rate made for meeting such expenses on 
the whole, not on one fourth y)art only, of the net 
value of land oceiq^ied as a railway. — Lancashire 
A Yorkshire Ry. Co. v. Bolton Union Assess- 
ment Committee A Great Levi-^r Overseers 
(1890h 15 App. Uas. 323 ; 60 L. .1. Q. B. 118 ; 63 
L. T. 358 ; 54 J. P. 532, IT. L. 

687. Payment out of — Expenses of promoting 
bill in Parliament.] ~ A rural sanitary authority 
has no i:)ower to charg(^ the rates with the expenses 
of promoting a hill in UaiTiament. 

A rural sanitary authority, being unabhi to 
acquire by ])urchase land A water rights necessary 
for the. purpose of ])rocuring a water supply for 
theii* district, which it was the duty of the autho- 
rity to do under the Public Health Acts, instructed 
their solr. to promote a bill in Parliament for the 
j)urpose of obtaining powers to purchase the land 
A water rights compulsorily : — Held : the rural 
sanitary authority had no X)ower to promote such 
a bill, A therefore their solr. could not recover his 
costs from them. — CT.EVEirroN v. Ht. Germain’s 
Union Rdral Sanitary Authority (1886), 56 
L. .1. Q. B. S3 ; 3 T. L. R. 43. 

General expenses.] — See P. 11. Act, 1875, 

s. 229. 

Highway expenses.] — See 1894 Act, 

s. 29 ; llKiiiWAYS, Vol. XXVL, i)p. 396, 397 ; 
Rates A Rating. 

Urban powers conferred on rural 
district — No special provision in order.] — Lan- 


PART X. SECT. 4, SUB-SECT. 1. 

k. Surtax.] — The suilax iinposi^d 
uudor the surtax provisieus of Rural 
Municipality Act is the property of 


the province, a nuinleipal eounoll has 
no right, to line it fur nuniioipal purpoHes, 
tUthougli the Act provides for the ukc of 
the municipal macL inciy for the purpose 


of collection.— C ouncil ov Rural Mu- 
nicipality OF Snipe Lake No. 2.59 v. 
Martin (Sask.), [1918] 1 W. W. R. 841 ; 
revsd. 2 Sask. L. 11. 46. — CAN* 
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Local Govbenment. 

Sect. C.— LEGAL PROCEEDING& 

SuB-sKCT. 1 . — In General. 


1/2 ^ 3 : Sub-sect 1.] 

iY 

ASSESS 2 VIENT COI^CMITTEE A 

SEERS, No. 080, ante. 


Sr H - SE( T. 2 . — E XI’EN SE.<. 

General expenses— Payable out of common 

fiind 1 Sec Sect. 4. sub-sect. 1. ante. 

special expenses.]-SVc P. 11. Act. 1S75, s. z'..: 

181M Act, s. 29. 

Drainage expenses.] — See Sewers 

Drains, , ^ c 

Provision of water supply.] — See W atku 


Sl'PPl.Y. 

689. Urban powers conferred on rural 

district — No special provision in order.] — 

Lancashire A Yorkshire IIy. Co. v. Eoeton 
Union Assessment CoMMi^n'KE A (iKE.\T I^ever 


Overseers, No. 080, ayite. 

Assessment of contributory place.] — See 

P. H. Act, 187 . 0 , 8 S. 229, 280. 

Assessment raised by rate.] ~ See 

Rates A Rating. 

690. — — Recovery before justices -- 

Jurisdiction to refuse warrant — Expenditure dis- 
approved by Local Government Board.] — J )iliav yn 
V. Donne (1889), o.*3 J. P. Jo. .52. 


691. Jurisdiction to adjourn ap- 

plication — Appeal to Local Government Board 
pending.] — A rural autlionty liaving incurred ex- 
penses in the execution of the P. H. Act, 1875, 
pursuant to sect. 229, purporded to apportion 
them between certain parishes, A issued their 
precepts for tlie amounts due under tlie «appor- 
tionments. The ovei'seei’s of one parish liaving 
received notice of such apportionment, a[)pealed 
to the Jjocal Covt. Board under tliat sect, against 
such apportionment. Before the decision of the 
Local Govt. Board was made known appli(‘ation 
was made to justices under sect. 2.81 for a distress 
warrant to recover the amount of the precept. 
The justices adjourned the hearing of such appli- 
cation until the decision of the Ixical Ciovt. Board 
was made knowm : — //rW .• the justices were 
entitled to do so. — R. v . FoXy Ex p . Plymi»ton 8t. 
Mary Rural District Council (1908), 99 L. T. 
90 ; 72 J. P. 381 ; 0 L. G. R. 1008, D. C. 

Amwtatum Refd. Plyrnpton 8t. Mary 11. C. v. llei nold.s 

{190J)L 7.S L. J. K. 11. 417. 

Private improvement expenses.] —*SVc P. II. Act, 
187o, ss. 28, 41, 02, 150, 282 ; Hiojiways, V’ol. 

PP- el aeq.y 585, 580 ; Sewers A: 
Brains ; Water Supply. 


Sub-sect. 3. — Borrowing. 

See, yeneraliyy Part II., Sect. 9, sub-sect. l,cmfc. 


Scff generally f Part II., Sect. 11, ante, 

692. Parties — Whether district or parish council 

Trespass to roadside herbage.] — By an award 

under an inclosure Act the herbage on an occupa- 
tion 1*0011 was sold by auction yearly by an auc- 
tioneer appointed by the inhabitants of tlie 
parish, or in default it was sold by the surveyor 
or surveyoi-s of liighways. Sc the money derived 
from such sale was, under the a>vard, used in 
repairing the roads of tlio parish. An action was 
brought by the district council, as successors to 
such surveyors of highways, against deft, for 
damages A an injunct ion for wrongfully depasturing 
Ids cattle on the said road, the A.-G. being joined 
on their relat ion i—Ileld : as the propei-ty m the 
siiid herbage was in the ])arish council, as repre- 
senting the inhabitants of the parish, who had the 
i)enoti(dal int'erest in the said sah*, \n hich council, 
A- not Die district couneil. was hehl to be the 
prf)]>er ])Uf., tk conseqiKUitl y only Die interests 
of a small part of the community were involved 
A not those of the community at large, the A.-G. 
could not be joined as a pltf. — A.-G. & SPALDING 
Rural Council v. Garner. [1907J 2 K. B. 480 ; 
70 J. K. B. 905 ; 97 L. T. 480 ; 71 J. P. 857 ; 
28 T. L. R. 508 ; 5 L. G. R. 944. 

See, uLsOy No. 182, ante. 

693. Whether Attorney-General joined.]— 

.\.-G. A Spalding Rural Gounctl v. Garner, 
No. 092, ante. 

694. — — Protection of public right of 

way.]— I^Itf. council fisked for a declaration as to 
a ’qmblic right of way A for conse(|utuitial relief. 
Deft., by his defen(;e, admitted the claim a.s to 
pai*t, but denied it as to another part, A submitted 
that the action was not mainUiinable, the A.-G. 
not being a pai4y. Tlie action was subsequently 
settled, judgment being taken on agreed minutes, 
Die defence Ixdng withdrawal. At Dh* hearing it 
was submitted on behalf of pltfs. that the action 
'Was rightly constituted : — Held : this was so, A 
in the circumstances the A.-G. was not a necessary 
party. — Newton Abbot Rural District (’ouncil 
V. Wills (1918), 77 J. P. 333. 

.J — fi^ecy generally y Constitutional 

Law, Vol. XI., p. 513 ; Crown Practice, Vol. 
XVI., pp. 488 et 8cq. 

Protection of public rights of way .] — See 1894 
Act, 8. 2(1, <t:, generally y IIigitways, V^ol. XXVI., 
pp. 391, 392. 


Sub-sect. 2. — Enforcement of Duties. 
generally y Part II., Sect. 11, sub-sect. 

ante. 

By county council — On application of parish 
council.]— .See 1894 Act, s. 1(5 (1), (2), 26 (4). 

By Ministry of Health.]— 6'ee P. 11. Act, 1875, 
88. 100, 299-302. 


PART X. SECT. 6, SUB-SECT. 1. 

1. Suit agninst coinwil for debt — 
Debt must be shown to be legally in- 
curred.] -A (iistricL couiicil canruit bo 


sued upon the coiainon money count 
on account stated, uidess at least the 
subject-matter of the account be 
avori’ed, & it Is seen to be such as can 
by law create a debt from dofts. to 


pltfs. to be satisfied out of the funds 
of the district. — H uron District 
Council v. London District Council 
(1847), 4 U. C. U. 302.— CAN. 
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Part XI. — United Districts. 


See, generally, P. H. Act, 1875, ss, 279-285. 

695. Expenses — How apportioned.] — A pro- 
sdsional order of the Local Govt. Board confirmed 
by a local Act, provided that the expenses incurred 
by the joint board for the district should be 
defrayed out of a common fund to be contributed 
by the component districts in manner provided 
by P. H, Act, 1875, s. 283, & that the contributions 
of certain of the component districts should be 
contributed & raised as if they were required to 


defray sjiecial expenses within P. H. Act, 1875 : — 
Held : on a special case that the joint board should 
apportion the contributions of the component 
districts according to the ratable values of the 
propeii/ies in such districts to be ascertained accord- 
ing to the valuation list. — Darenth Main Valley 
Sewerage Board v, Dartford Union Guardians 
(1887), 19 Q. B. D. 270 ; 56 L. J. Q. B. 615 ; 57 
L. T. 233 ; 36 W. U. 43, D. C. 

Borrowing powers.] — See P. IT. Act, 1875, s. 241. 


Part XII. — The County. 


Sect. 1.~IN GENERAL. 

Definition.] — See 1888 Act, s. 100. 

Administrative county.] — Sec 1888 Act, 

s. 100. 


Sect. 2.— BOUNDARIES. 

See 1888 Act, ss. 50-63, 

696. Counties separated by river — Medium 
filum rule applies.] — At the trial of a presentment 
for tlie non-repair of half a bridge, being a county 
bridge, the jury returned a special verdict showing 
that the bridge in (|uestion is in the parish of 
G,, which is partly in the county of B. & i)artly 
in the county of B. ; that it is thrown over the 
Wye ; A if that riv(n* had always been the 
boundary of those two counties, the part of G. 
parish on the B. side, the right bank, containing 
about 470 acres, would always have becni in th(^ 
county of B., <fc the duty of repairing one half of 
the bridge would have rested on the inhabitants 
of that county. These 470 acres liad been taken 
to be part of the county of K. ; prciviously to 
the passing of Counties detached Parts Act, 
1844 (c. 61), whole of the bridge had always been 
repaired by the inliabitants of the county of K. 
By 2 & 3 Will. 4, c. 64, a part of th() parish of G., 
is described as an isolated part of B., as locally 
situate in B., or 11. ; & is by sect. 26 annexed to 
B. for the purpose of election for members to serve 
in I’arliament. By Counties detached Parts Act, 
1844 (c. 61), from & after Oct. 21, 1844, every 
part of any county in England & Wales, which is 
detached from the main body of such county, 
shall bo considered for all jiurposcs as forming 
part of that county of which it is considered a 
part for the purposes of the election of members, 
etc., under the provisions of 2 & 3 Will. 4, c. 64. 
At the hearing, an amendment was made in the 
special verdict, by which it was conceded that the 
above-mentioned piece of 470 acres was the only 
part of G. parish to which the provision in 2 <&; 3 
Will. 4, c. 64, sched. M., could apply : — Held : 
in the absence of any words in the Act determining 


the boundary on the side of the riv(T, tlie ordinary 
rule applied, A the boundary of the two counties 
was the Une of the midcliannel of the river. — 
R. V. Brecon (Inhabitants) (1850), 15 Q. B. 813 ; 
4 New Mag. Gas. 121 ; 4 New Sess. (Ja.s. 272 ; 
19 L. .1. M. 0. 203 ; 15 L. T. O. S. 432 ; 14 .1. P. 
6.55 ; 15 Jur. 351 ; 117 E. R. 665. 

An/wta(i(iiis : — Mentd. U. v. 01ai)ir)i^<-aj)Hhiro .Lf. (1849), 

Q. B. 5()1 : U. V, Kstcourt (18r)r>), 21 L. T. O.S. “299 ; 
.Stall’ordsiiiro »Sc Dcrhywliire Coiml v Coui)cil« (1890), 

.1. 1\ AGO. 

See, generally, Waters A Watercourses. 
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Sect. 3.~^THE COUNTY COUNCIL 

Sub-sect. 1. — In General. 
Constitution.] — See 1888 Act, ss. 1, 79. 

697. Status — Distinguished from municipal 
common law corporation.] — 1888 Act, s. 2, which 
provides that the council of a county is to be in 
the like position in all respects, as the council of 
a borough divided into wards, does not confer 
upon such county the powers of a corpn. created 
by charter, but merely assimilates the procedure 
of the one with that of th(^ otlier. — IjONDON 
County Council v. A.-G., [1902J A. C. 165 ; 
71 L. .1. Ch. 268 ; 86 L. T. 161 ; 66 .1. P. 340 ; 
50 W. R. 497 ; 18 T. L. R. 298, 11. L. ; affg, S. C. 
eub notn, A.-G. v. London County Council, 
[1901] 1 Ch. 781, C. A. 

Annotatious .-—Mentd. A.-G. v. WIii)]>locIon Houho JOHtato 
Co., (1901] ‘2 Cli. 34 ; A.-U. v. ManoheRtcr Corpii,, 1190GJ 
1 Ch. G43 ; A.-G. ti. Mofsiey Ry., [1907] A. C. 41.5 ; A.-G. v. 
West Gloueestcrsldre Water Co., [1909] 2 Ch. 338 ; A.-G. 
V, Binnijjf?ham, Tamo & Rea District Drainage Board, 
[1910] 1 Ch. 48 ; Vacher v. London 8oc. of Compositors, 
[1912] 3 K. li. 547 ; A.-G. v. Westminster City Coimeil, 
[15)24] 2 Ch. 41G ; Doiicliar v. Gas Light & Coke Co., 
115)24] 2 Ch. 426 ; A.-G. v. Donby, [15)25] Ch. 596. 

698. Functions — Whether administrative or 
judicial — Council as licencing authority.] — The 

County Council in determining applications for 
music & dancing licences are acting judicially, 
&; are bound by the same principles as are binding 
on justices in determining questions which come 
before them for judicial decision. 

The London County Council delegated to a 


PART XI. 

m. Expenses — Liahiliiy of sepa- 
rated unit — Expenses incurred when 
united .] — County of Wellington v. 
Township of Waterloo (1858), 8 
C. P. 358.-— CAN. 


n. 


racted uiidcr seal with the united 
lounties of H. & B., to construct a 
Tavel road in B. The counties wore 
oparated on Jan. 1, 1867 : — HeM : 
dtf. could not afterwards sue the 
lounty of B. alone for work done in 
naklng the road. — Ekins v. County 
)F Bruce Corpn. (1870), 30 U. C. R. 


48.— CAN. 

PART XII. SECT. 1. 

o. Selection of county town — By 
resolution — Bye-law not indt^spensahle.] 
— Re Ibson & Peel County Pro- 
visional Corpn. (1860), 19 U. C. R. 
174.— CAN. 


.] — Pltf. oou- 
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Sect, 3, — The county council: Suh'Sects, 1, 2 3, 

A,, B,, C.iScD. (g).] 

committee of their body the liearing of appli- 
cations for music <fc dancing licences. The 
committee by a majority recommended that a 
licence which had been applied for should not be 
granted. Appct. thereujion applied to the County 
Council for a licence. At the hearing before the 
County Council certain members of that body, wdio 
were also membei's of the committ-ee & had voted 
in the majority against gi’anting a licence at the 
hearing before the committee, instructed counsel 
to represent them before the County Council & 
oppose the application for a licence. The 
councillors so instructing counsel were present 
at the hearing, but did not vote. The council 
by a majority refused the application for a 
licence : — Held : the presence at the liearing of 
those members of the County Council who had 
instructed counsel lo opjiosc the application 
vitiated the proceedings, A a rule for a mandamus 
to hear & determine the ai^plication according to 
law was accordingly made absolute. — 11. w 
London County Council, Ex p. Akkersdyk, 
Exp. Fermenia, [1892] 1 Q. B. 190 ; 01 I.. J. M. C. 
ir) ; 60 L. T. 168 ; 56 J. B. 8 ; 40 \V. R. 285 ; 
8 T. L. R. 175, 1). C. 

Apld. lioyul Afuiariiiin & Summer Sc Winter 

CJartlen Soe. r. i*u rkinsoii, (ISWl'J 1 Q. 11. 431. CODSd. K. 

r. L. C. U.. AV Kiiipire Tiicatre (1,SU4), 71 L. T. 638; 

Frome United Itreweries Uo. v. Bath JJ., 111)20] A. U. 

:)S0. Refd. K. r.^lBudden Kent JJ.J (1896). 69 .7. F. 

166; R. r. London .IJ., Ex jk Kerfoot (1896), 4a W. It. 

OS; Murray r. Epsom L. B., [1897] 1 Ch. .3a; U. v. 

Howard Farnliam Licensing- .IJ. (1902), 71 L. J. K. B. 
a4. 

699. .] — At a meeting of the 

London ('ounty C’ouncil held for the purpose of 
hearing applications for music A dancing licences, 
upon pltfs. applying for a renewal of such a 
licence for a place of entertainment belonging to 
them, deft., a member of the council, stated that 
he had been to the place in question, A had wit- 
nessed a most indecent there, A 

gave that as his reason for voting against the 
renewal. In an action of slander brought by pltfs. 


700. .] — A member of the 

London County Council sat & voted at the hearing 
of an application for a music & dancing licence 
which was refused. Several weeks previously he 
had attended a meeting of persons who afterwards 
served notices upon the council of their intention 
to oppose the apfilication. At this meeting the 
witnesses it was proposed to call at the hearing 
were present A their evidence was discussed. He 
took no part in this discussion, but on being 
requested to do so explained the procedure before 
the licensing committee, A also said that assuming 
the facts to be as stated the matter should be 
placed before the committee, but he declined to 
give any opinion as to what importance the 
committee or council would attach to them. He 
took no further part in the meeting A the terms of 
the notices of ojiposition were not setthid there, 
A he did not at any time take part in assisting to 
settle them or in advising thereon : — Held : the 
facts did not furnish sufficient grounds for inferring 
such bias in favour of the promoters as to dis- 
qualify the member from voting on the application 
A thereby to invalidate the council's decision.-— 
R. V. London ('ounty ('ounctl, h*r Kmpihk 
Theatre (1894), 71 L. T. 638 ; 11 T. L. R. 24 ; 
39 Sol. Jo. 63 ; sub nom. R. v. London Bounty 
Council, Exp. Edw^ardes, 15 R. 6(i, D. C. 
Anyu>tation : — Hentd. R. r. Huggins, Ex ]>. C’lanc-y (189.)). 

15 R. 203. 

701. Whether ministerial — Council as 

education authority.] — County councils in the 
exercise of their powei*s in respect of i)ublic ele- 
mentary education do not merely act ministerially, 
A therefore* they are liable to be sued for broach 
of contract, or for damagi*s resulting from 
negligence in the performance of those duties. — 
Chino v. Surrey County Council, [1909] 2 K. B. 
762; 78 L. J. K. B. 927 ; 100 L. T. 940; 73 
J. P. 441 ; 25 T. L. R. 702 ; 7 L. G. R. 845; 
oji appeal, [1910] 1 K. B. 736, C. A. 

A iinoiatioim Mentd. Morris r. (.’arnarvotj (.'ounty (%»uncil, 

1 1910] 1 K. B. 840 ; Ninitli f. Martin Sc KingHton-upon- 

Hull Uorj»ij., 11911] 2 K. B. 775; (Juteshead Union v. 

Durham Comity Council, |1918j 1 Ch. 146. 


in respect of such statenjent, tin* jury found a 
verdict for : — Held : ( 1 ) deft, was not 

entitled to absolute immunity from liability for 
the words spoken, the duties of the County (’ouricil 
in dealing with music A dancing licences being 
administrative. A not judicial ; (2) deft, was not 
entitled to notice of action under Justic(*s Pro- 
tection Act, 184 7 (c. 44), ss. 8, 9, words H|)ok(*n 
not being anything done within the meaning of 
those sects. — Royal Aquarium A Su.mmeh A 
Winter Garden Society v. Parkinson, [1892] 
1 Q. B. 431 ; 61 L. J. Q. B. 409 ; 66 L. T. 513 ; 

56 J. P. 404 ; 40 W. R. 450 ; 8 T. L. R. 3.52, ('. A. 

Amwtation.<i to (1) Consd. Barratt r. K(‘arns. [1905] 

IK, B. 504. Apld. Attwood r. (‘hapinan, [1914] 3 K. B. 

27 0 . Consd. Everett v. (iriftltJjs, (1920 j 3 K. B. 163. 

Keid. R. V. L. (’. C., Ef Empire Theatre (1894), 71 L. T. 

638 ; Hodson r. Pare, (1899J 1 Q. B. 455 ; R. r. BushcH. 

Ex J). Morns (1905), 9.3 L. T. 407 ; Tenhy Uorpn. r. 

Mason, [1908] 1 Ch. 457; Burr r. Smith (1 909), 78 I,. J. 

T ' I.' 9{)ard, Ex p- Arlidge (1913), 78 

^ ^ P- hondon A Provincial 

Electric Theatres. (1915] 2 K. B. 466; Copartnership 

I' [1918] 2 K, B. 405; RofT r. 

Manufacturing Co. A' (Jlhson, 
^ (1918). 82 J. P. 91 ; 

Medial Assocn.. (1919J 1 K. B. 244; 

[1919] 1 K. B. 520; R. r. 

Bath ( ompensation Authority, [1925] 1 K, B. 685. 


Sub-sect. 2. — The Aldermen and Councillors. 
See, generally, 1888 Act, ss. 2, 75. 

QualiAcations & disqualifications.] — .S>c 1888 
Act, 8. 75 ; Part VIL, Sect. 2, sub-sect. 2, B. A C., 
ante. 

Penalties for acting when disqualified.;— SVe 

Act, 8. 75, I*art VIL, Sect. 1, sub-sect. 7, C., 

ante. 

Election.] — See Ele( tions, Vol. XX., pp. 138, 
139. 

702. Liability for defamatory statements at 
meeting — Council acting in administrative capacity.] 

— Royal Aquarium A Summer A Winter 
Garden Society v. Parkinson, No. 099, ante. 


Sub-sect. 3. — Powers, Duties and Liabilities. 

A. In General. 

703. Powers— Whether co-extensive with those 
of common law corporation.] — London CYiunty 
Council v. A.-G,, No. 697, ante. 

As to boundaries.] — See Sect. 3, sub-sect. 3, 

D. [b), post. 


PART XII. SECT. 3, SUB-SECT. 2. 

p. Wardexi — Must be a councillor.] 

" (1909), 39 N. B. R. 

—CAN. 

q. Veputi/ reeve contrador to count u 
- Ui8(jimli/icd for county council 


membership.]— A towiiHhlp councillor 
heirig a contractor with the county, Sc 
having been elecU'd a deputy reeve 
field : dlsqualiftcd for the countv 
<-onncI].—R. (Littz) v. Wii.uamho-s' 
1 I’. R. 9i. CAN, 


PART XII. SECT, 3, SUB-SECT. 8.— A. 

r. Defalcation of county treasurer — 
Accounls represented correct by audi- 
tors — Audit accepted by c<mncil 

' r liability for misrepresentation.] 
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704. To contribute to costs of private 

person — Defending: public right of way — On default 
>f district council.] — By 1894 Act, s. 26 (1), it is 
/he duty of every district council to protect all 
jublic rights of way, & to prevent as far as possible 
/he stopping or obstruction of any such right of 
ivay ; & by sub-sect. 3 a district council may for 
the purpose of carrying the sect, into effect 
institute or defend any legal proceedings, & 
generally take such steps as they deem expedient : 
— Held : a district council might, under the powers 
conferred by the sect., contribute to the costs of 
the defence, of an action brought against a private 
Individual who had removed an obstruction in the 
assertion of an alleged public right of way. — 
R. V. Norfolk County Council, [1901] 2 K. B. 
268 ; 70 L. J. K. B. 575 ; 17 T. L. R. 437 ; sub 
hom. 11. V. Norfolk County Council, Ex p. 
Grkrn, 84 L. T. 822 ; 65 J. P. 454 ; 49 W. K. 
643 ; 45 Sol. Jo. 468, I). C. 

Annoiation : — Distd. Thornhill v. Weeks (No. *3), [1913] 1 

V.h. lOG. 

— — To make bye-laws.] — Sec 1888 Act, s. 16 ; 

generally, Public Uexlth. 

As education authority.] — See, generally. 
Education, Vol. XIX., pp. 554 et seq. 

Promoting & opposing bills In Parliament.] 

— See 1888 Act, s. 15 ; Railway (kirial Traffic 
(Provisional Orclc^rs) Amendment Act, 1891 (c. 12) ; 
County Councils (Acts in Parliament) Act, 1903 
(c. 9).‘ 

In respect of particular matters.] — See, 

further, the list of cross-references at the head of 
this Title. 

Transfer of powers to council — ^By Ministry of 
Health.] — See 1888 Act, ss. 4, 10. 

By order of county council.] — See 1894 

Act, 8.26(4). 

By statute.] — aScc Sect. 3, sub-sect. 3, B., 

post. 

Liabilities — As highway authority.] — See High- 
ways, Vol. XXVI., pp. 395, 396, 398 ct seq. 

B. Powers etc. Transferred to Council. 


the county of M. joined this union, & agreed to 
pay a specified sum in respect of the expenses 
already incurred & to be incurred in the erection 
of the asylum, & it was also agreed that these 
three bodies should contribute to the future 
maintenance of the asylum in certain shares. 
These throe bodies thus became the joint owners 
of the asylum. By subsequent agreements, made 
in 1851, 1866, & 1869 respectively, the boroughs 
of O., B., L. in the county of Salop were admitted 
to & joined this union, & became united with the 
counties of S. &; M. & the borough of W., for the 
purpose of using the joint asylum for their lunatics, 
e.ach having a representative on the board of 
visitors. These agreunnents jirovided that these 
three boroughs should pay an annual rent to the 
treasurer of the asylum for the privilege of using 
the asylum, & they also provided that in case of 
a dissolution of the union these boroughs should 
not be entitled to any right, (daim, or intonist in 
the asylum, & in consideration tluireof sliould not 
be liable, during the continuance of the unu ii, to 
contribute towards the expenses of the asylum, 
l^lach of the three boroughs was, ab the date when 
1888 Act came into operation, a quarter s(\ssions 
borough with a i)()pulation of less tlian 10,000 : — 
Held: (1) the liability of the boroughs of O., B., 

h., under the above agreements, to provide 
for the maintenaiKje, management of, otlnn* 
dealings with the joint asylum, was not extin- 
guished, but was ti’ansferred under 1888 Act, 
sect. 38 (1), from th(* borough to the county 
council of Saloj), but subject to the contracts 
which had been entered into between thi^se 
boroughs t't tlui visiting justices of the asylum ; 
(2) in a case stated under 1888 Act, sect. 29, the 
c.t. has no jurisdiction to dcicide questions of 
adjustnumt of liabilities under sect. 62. Be 
Salop County Council (1891), 65 L. T. 416; 
56 J. P. 213. 1). 0. ... 

Damage by rioters.] — See 1888 Act, s. 3 (xiii) ; 
Police. 

Expenses of troops called in to quell riots.] — 

See Nos. 742, 743, post. 


See, generally, 1888 Act, ss. 3, 28, 36, 38, 121. 

Disputes as to transferred powers <to duties, see 
1888 Act 8. 29. 

705. Transfer of liability ~ Carries transfer of 
ancilary right — Road material for main road.] — 

A highway was duly declared a main road. Before 
that time the highway surveyor of B. parish was 
entitled to take gravel from a pit for repairs. 
The county council under 1888 Act, s. 11, claimed 
also to take from the gravel pit : — Held .* the right 
to the gravel passed to the county council with the 
duty to repair the highway. — Be Norfolk ('ounty 
Council v. Bittering Highway Surveyor ( 1894 ), 
58 J. P. 497 D. C. 

706. From borough of less than ten 

thousand inhabitants — Effect of existing contracts.] 

— By an agreement made in 1844 between the 
county of S. & the borough of W. it was agreed 
that the county & borough should unite for the 
purpose of providing a county lunatic asylum for 
paupers, to be erected at their joint expense in 
certain specified proportions, & an asylum was 
erected accordingly. By an agreement in 1846, 


C. Powers etc. Transferred to Joint Committees. 

Standing joint committee of council & quarter 
sessions.] — Sec Sub-scct. 5, C., post. 

Joint committees of councils.] — Sec Sub -sect. 5, 

B., post. 

1). Control of Other Districts. 

(a) In General. 

As to election of councillors.] — See 18941 Act, 
ss. 18, 46 (3), 47 (5), 48 (5), 59 (5) ; Local Govern- 
ment (Elections) Act, 1896 (c. 1 ), s. 1 , Elections, 
Vol. XX., p. 182, Nos. 1589. 

Power to fix number of rural district councillors 
or guardians.] — See 1894 Act, s. 60. 

7 Q 7 , Power to refix at former number 

included.]— A parish which was an urban district 
was for the purpose of the election of urban district 
councilloi'S divided into five wards, but for 
purpose of the election of the guardians of the 
poor for the parish who were seven in number it 
remained undivided, the guardians being elected 


— SiMooE County v. Burton (1898), 

25 A. K. 478.— CAN. 

t. Power to dismiss offlxers.] — A 
now county council of a municipality 
may, before recoguition on l.hoir part, 
cUemiss the offlccre appointed by the 
preceding council, & such officers have 
no right of action against the munici- 
pality for their yoar'>j salaiy. — Hickey 


V County of Hknerkw (1870), 20 
C. P. 4 29.™ CAN. 

a. Provision of offices tt’ apiwinl- 
ments for local muster in Vhnnccry.] 
The office of a local luaster in Chauecry 
is an office wdUiiii Municipal Act, 1903, 
B. 500, which enacts that the county 
council shall provide proper 
all officci*s couuectcd with the High 
Ct. of Justice. Ue Otuucks OF 


Hkjh Court (1900), 12 O. L. K. 10 ; 

7 O. W. K. 31C.~CAN. 

PART XII. SECT. 3, SUB-SECT. 3.— 
D. (a). 

b. Power to order new election of 
district councillors — District council not 
duly constituted.]— CasuBil vacancieH on 
a district council may be tilled by co- 
option if the council co-opting is already 
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Sect. 3. — 'I'he county council: Sub-sect. 3, D. (a), 
(&) & (c), cfc E, ; sub-sects, 4 5, B, (fe C.] 

in one election for the whole parish. In these 
circumstances the county council made an order 
that for the purpose of the election of guardians 
the parish should be divided into the same five 
wards, &; that of the seven guardians for the 
parish three of the wards should have one guardian 
each the other two wards two guardians each : — 
lield : the order, notwithstanding that it re- 
affirmed the existing number of guardians for the 
parish, namely, seven, could properly be said to 
^ number of guardians for the parish 

within the earlier part of sub-sect. 1 of 1894 Act, 
s. 60, & therefore, having been made for that 
purpose, in purporting to divide the parish into 
wards under the later part of sub-sect. 1 it was a 
valid order. — R. v. West Riding of Yorkshire 
County Council, Ex p. IIemswortii Poor Law 
Union, [1922] 2 K. B. 308 ; 92 L. J. K. B. 17 ; 
127 L. T. 146 ; 86 J. P. 102 ; 20 L. G. R. 388, D. C. 

As to retirement of councillors.]— /See 1894 Act, 
ss. 20 (6), 23 (6), 24 (4), 60 (2). 

As to transfer of powers — To other authorities.] — 
See 1894 Act, s. 25 (1) (7). 

As to names of districts or parishes.]— /Sec 1891 
Act, ss. 24 (7), 55 (2) (3). 

To county council.]— /8ee 1894 Act, s. 26 (4). 

Consent to legal proceedings.] — See 1894 Act, 
s. 26 (2). 


Control of parishes.] — See 1894 Act, ss. 9, 11, 
12, 17 (9), 37. 

708. Custody of parish documents 

Extent of statutory power.] — 1894 Act, s. 17 (8), 
I)rovides that the (;ounty council shall determine 
any difference between the incumbent churcli- 
wardens of a parish A the parish council regarding 
the custody of & access to public books, writings, 
& papers of the parisli, does not repeal Tithe Act, 
1860 (c. 93), s. 28, whicli provides that whenever 
any person, other than the i)erson legally entitled 
to the possession of the same, shall have possession 
of the sealed copy of any confirmed instrument 
of apportionment, it shall be lawful for justices 
to order such copy to be removed from the custody 
of the person holding it, <fc to be deposited in such 
other custody as the justices may think fit. The 
justices, therefore, still possess the discretionary 
jurisdiction conferred on them by the latter sect., 
although the county council has «ilr(;ady given a 
decision on the matter under the former section. 

1894 Act, s. 17 (8), only empowers the county 
council to make an order regarding the custody of 
or access to, books, documents, writings, papers. 
The county council are nowhere empowered to 
make an order regarding a portion of a book, 
document, writing or paper. Certainly they had 
no power to do so in this case without an order 
of the Cornrs. under Tithe Act, 1860 (c. 93), s. 26 
(Darling, J ).— Fox v. Pett, [1918] 2 K. B. 196 ; 

Vr : *2 J. P. 252 ; 

10 L. G. R. 074, D. C. 


( 6 ) A.Heration. OTCution and Division of A.reas. 

00 : 1894 ou, 

08, 30, 42, 54, j5, 09, & generally. Part II., Sect. 12, 

/7'y) f /> ^ “ 


709. Alteration of boundaries — Power to alter — 
Includes power to amend Act of local or personal 


nature — Though public general Act.] — Under 
Local Acts, land in the parish of St. Pancras, 
London, was purchased as a burial ground for 
the parish of St. George, Bloomsbury, on conse- 
cration, hecame part of the latter parish. By an 
Order in Council burials were discontinued in 
the burial-ground, & the parish of St. Pancras 
subsequently applied to the London County 
Council, under 1888 Act, s. 57, for an order trans- 
ferring the burial-ground from the parish of St. 
George, Bloomsbury, to the parish of St. Pancras, 
& the council gave notice of their intention to 
hold an inquiry under the Act. On an application 
for a prohibition to the council : — Held : the 
power of the County Council to amend, by scheme 
or order, any local or personal Act extends to the 
amendment of any portion of an Act, whether 
public & general or local <& personal, provided the 
portion amended is of a local & personal nature ; 
the clauses of the local Acts which related to the 
burial- gi'ouhd were of a local & personal nature ; 
&, consequently, the County Council had authority 
to entertain the proposal & make an order. 

Qu. : if prohibition would lie in such a case. — 
R. r. London County Councii., [1893] 2 Q. B. 
454 ; 63 L. J. Q. B. 4 ; 69 L. T. 580 ; 58 J. P. 21 ; 
42 W. R. 1 ; 9 T. L. R. 601 ; 37 Sol. Jo. 669 ; 
4 R. 531, C. A. 

AtwMaiion : — Reid. R. IK Elootricity Cornrs., Kx p. London 
Electricity Joint Committee Co. (1920), Ltd., [1924] 
1 K. B. 171. 

710. Costs of inquiry.] — 1894 Act, sect. 

72 (4) provides that where a county council 
holds a local inquiry under that Act or under 
1888 Act, on the application of any inhabitant of 
a district, the expenses incurred by the county 
council in relation to the inquiry, including the 
expenses of any committee or person authorised 
by the county council, shall be paid by the council 
of that district : — Held : a district council is not 
liable under that sect, to pay for the remuneration 
of a barrister appointed by a county council to 
hold a local inquiry under 1888 Act, sect. 57.^ — 
Middlesex County Council v, Kingsbury 
Urban District Council, [1909] 1 K. B. 554 ; 
78 L. J. K. B. 442 ; 100 L. T. 421 ; 73 J. P. 153 ; 
25 T. L. R. 256 ; 53 Sol. Jo. 227 ; 7 L. G. R. 463, 

C. A. 

Effect on powers of statutory undertakers — 

Water company .] — See Water Supply. 

See, (jenerally, Boundaries, Vol. Vll., pp. 265 
ct seq, 

711. Formation of district — Urban district — 
Whether “local government district” — Within 
Metropolitan Commons Act, 1866 (c. 122).] — R. p. 

i^ARNES, Ex 2). Ratcliff (1896), 13 T. L. R. 25, 

D. C. 

See, generally, ComiONS, Vol. XI., pp. 88 et seq, 

712. Undue exercise of power — Remedy — 
Whether prohibition lies.] — R. v. London County 
Council, No. 709, ante. 

Financial adjustments.] See 1888 Act, s. 62 ; 
1894 Act, ss. 68, 70, di; generally, Part II., Sect. 
12, sub-sect. 3, ante. 

(c) Enforcement of Duties, 

By district council — On complaint of parish.] — 

See 1894 Act, ss. 16, 19, 26, 63. 

713. Right of district council to be 

heard.] — R. v. Huntingdonshire County Council 


duly constituted. The district coimci 

constituted, camio 
co-opt, 6c the county council has powe 
to order a new election for the vaean 
seats on the district council. — R i 
Bbeqan (1911), 45 I. L. T. 185.— IR. 


PART XIL SECT. 3, SUB-SECT. 3.— 
D. (b). 

c. Detaching township from high school 
disiHct. ] — A county council has power 
to detach a township from a high 


school district without tho consent of 
that to\\’ii8hip or of the other town- 
ships included In the high school 
district in question . — Re Wilson & 
County of Elgin (1894), 21 A. R. 
685 ; 24 S. C. R. 700.— CAN. 
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1902), County Council Times Supplement 44 ; 
jjted in Halsbury’s Laws of England, Vol. XVI. 
5. 150, n. 

B, Delegation of Powers. 

To county justices in petty sessions.] — See 1888 
A.ct, 8. 28 (2), (3) ; generally. Magistrates. 

To district councils.] — See 1894 Act, s. 64 ; 
generally, Parts V., X., ante. 

To committees.] — See Sub-sect. 5, post. 

Powers under particular Acts.] — See tlie list of 
U’oss-references at the head of tliis Title. 


Sub-sect. 4. — Proceedings. 


incurred by the board were to be defrayed out of 
a common fund to be contributed by the con- 
stituent authorities. The board proposed to 
bring into Parliament a bill to extend their powers. 
The ct. granted an injunction to restrain them 
from applying any moneys produced by contribu- 
tions towards the payment of any costs or expenses 
in or in relation txi the preparation, introduction, 
or promotion of tlie bill, unless A until authorised 
by lawful authority so to do, & from ijmploying 
at the expense or upon the credit of the board 
any of the servants or ollicei's of the board or 
other person for tlie purposes of the promotion of 
the bill. — A.-C. v. West Hiding of Yokksiurk 
Hi VERS Hoard (1905), 69 .1. P. 177 ; 3 L. U. H. 
761. 


See 1888 Act, s. 75 ; generally, I*art VII., 
Sect. 2, sub-sect. 1, D., ante. 

Quarterly meeting.] — See 1888 Act, s. 75 ; 
Uounty Coumdls (Elections) Act, 1891 (c. 68), 
s. 1 (3) ; (Jounty Councils (Elections) Amendment 
Act, 1900 (c. 13), s. 2. 

714. Admission of public.] — Tenby Coren. v. 
Mason, No. 370, nnte. 

Admission of reporters.] — See, now, Local Autho- 
rities (A(iniission of the Press to Meetings) Act, 
1908 ((;. 43). 

715. Proceedings as licencing authority — Avoid- 
ance by presence of biassed members — Though 
member does not vote.] - H. v. I^ondon County 
Counc il, Bx p. Akkeksdyk, Bx j>. Eermenia, 
No. 698, (tote. 

716. Evidence of bias.] — H. v. 

London County (Vujnc’il, He Empire Theatre, 
No. 700, ante. 

717. Defamatory statements at meeting — Coun- 
cil exercising administrative function — Liability of 
member.]— ItoYAL At^UARiUM A Summer A 
Winter Carden Society r. Parkinson, No. 099, 
ante. 


Sub - sect . 5 . — Comm ittt: es . 

A. In (JeneraL 

See, generally, 1888 Act, ss. 75, 82 ; Part VI 1., 
Sect. 2, sub-sect. 1 , E., aoie ; it:, generally, Part 1 1., 
Sect. 8, a?tte. 

Finance committee.] — See J8SS Act, s. 80 (1 ), (3). 

Public health committee.] -Sec Housing, Town 
Planning, etc.. Act, 1909 (c. 41), s. T'l 
generally, 1*ublic Health. 

Committees for particular purposes, see the 
cross-references at the head of tins Title. 

B. Joint Commitiees of County and Other 

Councils. 

Particular counties.] — Sec 1888 Act, ss. 46 (2), 
(7), 47. 

718. Finance — Application of common fund — 
Promotion of bill fii Parliament,] — By a pro- 
visional order of the Local Govt. Hoard made in 
pursuance of 1888 Act, s. 14, A confirmed by 
Local Government Board’s Provisional Orders 
Confirmation Act, 1893, a joint committee called 
the West Riding of Yorkshire Rivers Board, 
consisting of members of the county A county 
borough councils, was constituted for the purpose 
of enforcing the provisions of the Rivers Pollution 
Prevention Act, 1876 (c. 75), & the expenses 


C. Standing Joint Commdlev of Coiuwil and 
Quarter Sessions. 

See 1S88 Act, ss. 9, 30. 

719. Relations with county council — Jurisdic- 
tion in regard to accommodation of quarter sessions.] 

— Certain questions aT’ose betwec'a the S. (H)unty 
council A the standing joint coniniittee in respect 
of the transfer or non-t raiisfer of certain powers 
A duties with regard to the management, main- 
taiinng, A repairing of th(^ following classes of 
buildings : the Shii’e Hall at A the cts. at W., 
buildings (iaedi containing under one roof the cts. 
used for assizes, for the sittings of the county 
council, (juarter sessions A p(*tty sessions, the 
high sh(‘ritT\s room, tlu^ grand jui'y room, A the 
judges’ lodgings. Also, of va»*ious petty sessional 
ct. ]ious(‘s, jusHees’ rooiris, ))olie(^ stations, A lock 
up hous( 5 S in dilXei'ent ])arts of th(‘ county. These 
(piestions liad nd’ereiiee to th(* points whetluir the 
I)()wer A< duty of managing, (controlling, main- 
taining, or Impairing the abovic et. buildings, or 
any of them, was transferred to tlu* county eoiiucil 
or to t he standing joint C()mmitt(‘(*, A as to which 
body was transferred tlie jiowei* A dut y of a,c(piiring 
additional buildings foi* tie* likt* puriioses ; A as 
to wliether the powca* of detcci’iniuing ('xperiditure, 
vested in the standing joint eominittiHc by 1888 
Act, s. 30 (3), eriabl(*s that committee to repair, 
erect, or acijuire ct. buildings without jirevious 
application or intervention by the county council, 
or whether such power only imables them to do 
so on the default of Hue eouneil to jirovide ])rop(3r 
accommodation ; A also as to which body is 
transferred the i^ower (.if making stjinding orders 
A regulations as to the nianagement of the said 
buildings: — Held: (1) all the (ju(‘stjons ought to 
be answerced iu favour of the standing joint 
committee ; because, tlujugh the propiiHy in the 
buildings is vested in the county council, yet by 
1888 Act, s. 30 (3), the slariding joint committee 
have complete control of all the questions arising 
within the sub -sect. ; A, with respect to all 
buildings A premises which arc within the pur- 
view of the sub-sect., all questions with regard to 
them, or to anything incidental to them, are to 
be determined by the standing joint committee, 
A it is their duty to say what expenditure shall 
be required, A then, upon requisition, the county 
council are to supply the funds, A it is the duty 
of the county council to obey the requisition A 
pay the money ; (2) as to the power of making 
standing orders A regulations for the management 
A control of such buildings, that power is con- 
ferred on both bodies of making such standing 


PART xn. SECT. 3, SUB-SECT. 4. 

d. Place of meetina — Whether 
ncce^arily county imvn — Bye-law 
authoriHno other vcnue.\—Re Paffard 


& County of Lincoln Oorpn. (1861), 
24 U. C. R. 16. — CAN. 

e. P(m€r to rescind previous re- 
scinding resolution — Where no standing 


orders to contrary ,] — Wkir v. Ferma- 
nagh County Council & Enniskillen 
Rural District Council, [1913] 1 
I. R. 63.— IR. 
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Sect. 3. — The county council : Sub-sect. 5, 6. Sect. 
4: Sub-sects, 1, 2, 3, 4 cf? 5. beet, 5: 

orders, provided that such orders do not conflict 
with each other. — Be I^ocal Government Act, 



T. L. E. 712, D. C. 

A 7 i 7 wiations : — As io {1) Consd. Standing Joint Cominlitee 
for County of London v. L. C. C. U911), 104 L. T. 923. 
Refd. Glamorgan Coal Co. v. Glainorgansliirc Standing 
Joint Coinmittoo, I'owell Duffryn Steam Coal Co. v. 
Same, [1016J 2 K. B. 206. 

720. .] — As between the Ijondon 

County Council & the standing joint committee, 
the London County Council has, subject to the 
approval by a Secretary of State of any sciieme 
made in that belialf, the power & duty of deter- 
mining whctlier any & what new site shall be 
acquii’cd for the accommodation of quarter 
sessions in the county of London. The power & 
duty of determining the accommodation to be 
afforded on sucli site or sites has been trans- 
ferred & is vested in the standing joint committee ; 
&; such accommodation is to be provided by 
the London County Council. — London County 
Standing Joint Committee v. London County 
CouNiUL (1911), 104 Jj. T. 923 ; 75 J. P. 455 ; 
27 T. L. K. 507 ; 9 L. G. E. 1239, D. C. 

721. Contracts for employment of extra 

police.] — Eiots occurred in connection with strikes 
of workmen at pltfs.’ coal mines. The ])olice 
force of the county being unable to cope with the 
disturbances, the chief constable with the autho- 
rity of tlie magisti’ates of the petty sessional 
division, telegraplied for tlie military to be sent 
down, but the llonie Secretary instead sent some 
metropolitan police. The chief constable also 
made agreements under Police Act, 1890 (c. 45), 
s. 25, with the police authorities of other counties 
& boroughs for the supply of extra police. These 
agreements contained provisions for the housing 

feeding by the aided authority of the impoi-ted 
pohee. Ifltfs. at the re(piesti of the chief constable, 
provided housing accommodation &; meals for a 
number of the police so brought into the county 
& for the metropolitan police. The standing 
joint committee, who were the police authority 
for the county, expressly repudiated liability in 
respect of the metropolitan police on the ground 
that their assistance had not been requested. In 
an action by pltfs. against the standing joint 
committee & the county council to recover the 
expenses so incurred by them for housing & 
feeding the imported police : — Held : ( 1 ) defts. 

were liable for the expense of housing & fee<ling 
the police other than the metropolitan police, the 
evidence showing either that the chief constable 
had antecedent authorit y from the standing joint 
committee to make the necessary contracts 
under s. 25 of the Police Act, 1890, for bringing 
them in & for housing & feeding them, or that 
the standing joint committee had ratified his 
acts ; but (2) defts. were not liable in respect of 
the metropolitan police, the standing joint com- 
mittee not having asked for their assistance & 
liaving repudiated all liability in respect of them ; 
(3) (PicKFORD, L.J. A Ekay, J.) the standing 
joint committee had power to enter into the 
contracts so as to bind themstdves, & they were 
therefore rightly sued upon them, the county 
council being i^roperly joined as parties to the 
action as they were flie ijersons who would have 
to pay the amount found due A against whom 
an order for payment might be necessary ; 


(4) (Phillimore, L.J.) tho contracts were the 
contracts of the county council though made by 
the standing joint committee, A the latter were 
properly made parties to the action' as it was 
convenient that the matter should be decided ia 
the presence of the committee who actually 
made the contracts. — Glamorgan Coal Co. v. 
Glamorganshire Standing Joint Committee, 
Powell Duffryn Steam Coal Co. Glamorgan- 
shire Standing Joint Committee, [1910] 2 K. E. 
206 ; 85 L. J. K. B. 1193 ; 114 L. T. 717 ; 80 
J. P. 289 ; 32 T. L. E. 293 ; 14 L. G. E. 419, 
C. A. 

An/i'Mlon .‘—OcneraUi/, Mentd. Glasbrook v. Glarnoreran 

County Council, [1925] A. C. 270. 

722. Settlement of disputes by case stated 

— Must be based on actual occurrences.] — Re 

Cardigan County Council (1890), 54 J. P. 792. 

723. Jurisdiction to determine police 

districts.] — The control over the division of a 
county into police districts is, under 1888 Act, 
vested in the standing joint committee of the 
county.— 7?6> Local Government Act, 1888, 
Bx p. Leicestershire County Council A 
Standing Joint Committee of Leicester 
County, [1891] 1 Q. B. 53 ; GO li. J. M. C. 45 ; 
04 L. T. 25 ; 39 W. E. 100 ; 17 Cox, C. C. 205 ; 
sub noyn. Re Police Districts, Ex p. Leicester- 
shire County Counciu, 7 T. L. E. 01 ; 55 

J. P. Jo. 87, D. C. 

724. Liability for expense of extra police— 
Metropolitan police employed on strike duty 
Police sent on request for troops.] — Glamorgan 
Coal Co. v. Glamorganshire Standing Joint 
Committee, Powell Duffryn Steam Coal Co. 
V. Same, No. 721, ante. 

725 . Power of chief constable to make 

binding contract.] — Glamorgan Coal Co, v. 
Glamorganshire Standing Joint Committee, 
Powell Duffryn Steam Coal Co. v. Same, 
No. 721, ante. 


Sect. 4.— OFTICERS AND SERVANTS. 

Sub-sect. 1. — The Clerk of the Peace and 
of the County Council. 

See, generally, Magistrates. 


Sub-sect. 2. — The CouN^rY Treasurer. 
Appointment & removal.] — See County Rates 
Act, 1738 (c. 29), ss. 0, 11 ; 1888 Act, ss. 3 (x), 

75 (10) {e). ^ 

726. Incompatible office — Alderman & Justice 
of city within county.] — (1) A statute directed the 
payment of county rates to a person to he 
appointed by the justices’ county treasurer, he 
first giving sufficient security to the justices to be 
accountable to them for tlie moneys which he 
shall so receive. The giving of the security is 
not a condition i)reccdent to the vesting of the 
office of the treasurer in the jierson so appointed, 
or to his liability to account. 

(2 ) An alderman elected by the whole corporate 
body, does not vacate his office by th^ acceptance 
of an incomxiatible office conferred upon him by 
a select body. Sernble : such second appointment 
is void. — R. V. 1*atteson (1832), 4 B. & Ad. 9 ; 

1 Nev. & M. K. B. 012 ; 1 Nev. Sc M. M. C. 488 ; 

2 L. J. K. B. 33 ; 110 B. R. 358. 

Annotatitms : — As to (2) Refd. R. v. Cheshire JJ. (1840), 
4 J. P. 122 ; Worth v. Newton (1854), 10 Exch. 247 , 
K. V. Douglas (1898), 46 W. R. 377. GeneraKy, Mentd. 
Ark%\’Tig:ht v. Cantrell (1837), 7 Ad. & El. 565 ; Davis v. 
l*einbrokeshire JJ. (1881), 7 Q. B. D. 513. 
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Duties.] — See County Rates Act, 1738 (c. 29), 
ss. 7, 9 ; 1888 Act, ss. 32 (8), 07, 80. 

727. In respect of sums payable by other 

counties — Whether bound to recover.] — (1) A 

bond given by a county treasurer pursuant to 
County Rates Act, 1738 (c. 29), with a condition 
for the performance of his duties as county 
treasurer, renders him liable in respect of a breach 
of duty created by Act of l*arliament passed 
subsequent to that under tlie authority of which 
the bond is taken, but before the taking of the 
bond. 

(2) 43 Geo. 3, c. 47, ss. 9, Id, 17, casts certain 
duties upon a county treasurer : among tliem, 
that of transmitting to other county treasurers 
accounts of money paid by him in imrsuance of 
the Act, <fc which it is the duty of the other county 
treasurers to reimburse him : — Held : it is no 
part of the duty of the county treasurer to demand 
or recover such money from the other county 
treasurers. Nor is it any part of tlie duty cast 
upon the county treasurer, after he has duly 
transmitted such account to the other county 
treasurers, & payment ha^s not been made, to 
notify to the sessions the fact of the transmitting 
to, & of the non-payment by, the other county 
treasurers. Nor, where he has paid to another 
county treasurer a sum chargeable to a parish in 
his own county, is it a part of his duty to obtain 
from the justices at sessions an order upon their 
I)arish olTicers to reimburse him. — Faiir v. Hollis 
(1829), 9 B. & G. 315 ; 4 Man. & liy. K. B. 230 ; 
8 J.. J. O. 8. M. C. 14 ; 109 B. R. 117. 


Sub-sect. 3. — The County Suuveyor. 

See Statute of Bridges, 1530 (c. 5), s. 4, 1888 

Act, s. 3 (x). 

734. Bill for estimates & expenses — Whether 
payment enforceable by mandamus Where allow- 
ance discretionary.] — This ct, will not grant a 
mandamm to i*oiupel county justice's to make an 
order on tlie county treasurer for the payment 
of the amount of the county surveyor’s bill for 
estimates A expenses, after deducting tlie items 
objected to by the tinance committee, the costs 
& charges to be allowed being in the magistrates’ 
discretion. — U. v. Soin'iiAMPTON J.f. (1854), 23 
B. T. O. S. 70 ; 2 W. R. 109. 


SiJB-spXT. 4. -Tuk CkmoNKii. 

See (Coroners, Vol. XIll., pp. 23:1, 2:15, 230, 
Nos. 11 -10, 37-47. 


SuB-SEcrr. 5. — Other OPFrcERs. 
See 1888 Act, s. 3 (x). 


Sect. 5. -FINANCE. 

►8ith-se('t. J. -’Phe Gounty Fund. 
Payments ln.| - See 1888 Act. ss. 08 ( 1 ), 80 (1 ). 

Fines imposed & fees received by session.) 


728. In respect of sums paid to another 

county — Chargeable on individual parish.] — Farr 
V. iloLiAs, No. 727, (mfe, 

729 . Payment improperly ordered.] — R. r. 

Saunders, No. 739, post. 

730. — — Order irregular in form — Whether 
ground for disallowing.] — Some disturbances 
having occurred during a contested election, the 
justices appointed special constables, whose ex- 
f lenses were subs(‘(iuently directed to be paid. 
Tlie ord(‘rs for payment were not made at spocdal 
sessions as required by Special C’onstables A(d, 
1831 (c. 41), s. 13, A in form they were mciM^ 
directions to the county treasurer to pay specilied 
sums. Payment was made by him, A his account 
was al’tcTwards allowed at the quarter sessions. 
It was held that the order not having been made 
at a ‘‘ special session held for the purpose ” was 
invalid ; but, the ct. being of opinion tliat there 
was no ohj(i(dion to tlie order in point of form, A 
that the treasurcu* was therefore justihed in paying 
it, A taking into consideration the fact that the 
money had been paid, A the; account allowed, 
discharged a lule whiidi had been obtained for a 
writ of certiorari to bring the order up to he 
quashed, — R. v. Newborough (Lord) (18()9), 
L. R. 4 Q. B. 585 ; 10 B. A S. 580 ; 38 L. J. M. G. 
129 ; 17 W. R. 801 ; sub nom. R. V. (Carnarvon- 
shire JJ., 20 L. T. 818. 

AnnotaH(m-8 Jl. v. Sumjy .7.J. (1870). L. U. 5 Q. H. 

4G(). Mentd. JL v. Johnson (100,5). 71 L. J. K. B. 585. 

. Enforcement — Whether by mandamus, in- 

dictment or attachment.] — See Grown 1’ractice, 
Vol. XVI., p. 298, No. ill3. 

731. Liability — For illegal payment.) — R. v. 

Saunders, No. 739, post. 

732. Security — Whether duties under subse- 
quent statutes covered.] — Farr v. Hollis, No. 
727, ante. 

Whether condition precedent to 

liability to account.] — R. v. Patteson, No. 720, 

ante. 


See Magis'I’RATEs. 


Payments out.] — Sn' isss Act, s. so. 

735. What are - Payments in respect of 

undertaking — Though producing prolHs.) — A 

county couikOI constituted under tlu' Ijocal 
Gov(U*nm(Uit 1888 A(*t is not in tin' ])()si1i()n »)f a 


municipal (unqui. created by Royal (’hartei*, hut 
is th(i creation of statute*, A ca,n only t‘X(M‘eise such 


powers as are conferi’ed upon it by sl at ute. Any 
power, th(;refor<‘, the assumiition of which cannot 
be justihed by the siat-ut(*s umh*!* vvliicli the 
council acts, must be tak(‘n not to exist. 


The London Gounty Gouncil, which was con- 
stituted under 1888 Act-, had ])owt‘r under 4’rani- 
ways Ae4 , 1870 (c. 75), s. 1:1, to punhiase* comyml- 
sorily, A uiub*r London ’tramways Go. (Limite'd) 
Act, 1890 (c. (hxxxix), s. 31, to purchase by agree^- 
ment. the undtiHaUings of c(*i'taiti train ways 
in(4uding any works A ])ro])(*rty cf)nnect<‘d tliere- 
with. Under Tiondon Gounty ’ti’amways Act, 
1890 (c. li), s. 2, the Gouncil luid jmwer to work 
the tramways, A yirovide carriages, horses, cars, 
A (ixod A movable plant for that imrpose*. Under 
Lonelon Gounty C'ouncil (Vauxhall Bi'idge ’ITam- 
ways) Act, 1890 (c. ccxi), s. 21, tlie Gouncil were 
to cause accounts to be kept of their r(‘c*eipts A 
expenditure in eomiection with tramways,” A 
set olT one against the other ; A so far as tlie 
tramway revemue was insullicient to cover the 
expenses the deficiency was to he yiaid as pay- 
men A for geiK'.ral or special county yiuryioses 
under 1888 Act, A any surplus was to be carried 
to the county fund. The Gouncil purchased by 
agreement the whole undertaking of a tramway 
CO. The CO. at that time were running omnibuses 
as feeders to their tramways on ceHain routes. 
The Gouncil took over the omnibuses with the 


tramways, A continued to run them, A extended 
the route of one line. Passengers used the 
omnibuses who were not going to or coming from 
the tramways, A a y)rofit was earned from running 
them: — Held: (1) the omnibus business was a 
separate A distinct business from the tramway 
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Sect. 6. — Finance: Suh-sccU. 1, 2, 3 4, 

B. (a).] 

business ; & the London County Council had no 
power, either express or implied, under 1888 Act, 
or the London County Tramways Act, 1896, or 
the London Tramways Co. (Ltd.) Act, 1896, to 
carry it on ; & the fact that it might be beneficial 
to them or to the public made no difference ; 
(2) s. 21 of Vauxhall Bridge Tramways Act, 1896, 
only applied to receipts & payments in connection 
with tramways, & would not relieve the Council 
from making payments in respect of the omnibus 
business in the first instance out of the county 
fund under 1888 Act, s. 68 ; (3) an action for 

injunction was properly brought in the name of 
the A.-G. by lival omnibus proprietors who were 
also ratepayers of the county. — A.-G. v. London 
County Council, [1901] 1 Ch. 781 ; 70 L. J. Ch. 
367 ; 84 L. T. 245 ; 17 T. L. R. 309 : 45 Sol. Jo. 
325, C. A. ; on appeal^ sub 7iom. London County 
Council v. A.-G., [1902] A. C. 165, H. L. 
Annotationa : — As to (1) Consd. A.-G. Maiiclicster Corpn., 
[1906] 1 Ch. 643. Refd. A.-G. v. Mersey liy., [1907] 
A. C. 415 ; Denchar r. Gas Light & Coke [1924] 2 
Ch. 426. As to (3) Consd. A.-G. v. Wimbledon House 
E.state Co., [1904] 2 Ch. 34. Refd. A.-G. v. Birmingham, 
Tame, & Rea Di.strict Drainage Board, [1910] 1 Ch. 
48 ; Vacher London Soeiety of Compositors, [1912] 

3 K. B. 547 ; A.-G. v. Westminster (]ity Council, [1924] 

2 Ch. 416 ; A.-G. Denby, [192.^)] (]h. 596. Generally, 
Mentd. A.-G. v. West Gloucestershire Water Co., [1909] 

2 Ch. 338. 

730. Costs of defending legal proceedings.] 

— If a fine be imposed on a county, which tlie 
justices of the sessions think illegal, they may 
order the treasurer to defray the expeiise of 
litigating the question out of the county stock. — 
li. V. Essex (Inhabitants) (1792), 4 Term Rep. 
691 ; Nolan, 56 ; 100 E. R. 1193. 

Annotations : — Consd. R. v. Tower Hamlets, Sewers Comrs. 
Q830), 1 B. Ad. 232 ; A.-G. v. Norwich Corpn. (1837), 

2 My. & Cr. 406. Apia. Wildes v. Russell (1866), L. R. 

" P. 722 ; R. V. White (1884), 14 Q. B. D. 358. Distd. I 
R. r. Glamorgan County Council, [1899] 2 Q. B. 536. 
Refd. R. V. Lichfield Town Council (1843), 4 Q. B. 893 ; 
Glamorgan Coal Co. v. Glaraorganslilre Standing .Joint 
Committee, Powell Duflryn Steam Coal Co. r. Same, 
[1916] 2 K. B. 206. Mentd. R. v. Houldgrave (1818), 

1 B. & Aid. 312 ; lie Lodge (1834), 2 Ad. & El. 123 ; 
A.-G. V. Thomson, [1913] 3 K. B. 198. 

737. Private persons maintaining 

public rights.] — R. v. Norfolk County Council, 
No. 704, ante. 

738. Expenses of private person appre- 

hending offender.]— -58 Geo. 3, c. 70, s. 4, autho- 
rises the ct. to order the county treasurer to pay 
to prosecutor or witnesses who shall appear to 
have been active in the appiMihension of any 
person, & who shall give evidence against any 
person accused oi grand or petty larceny, etc., 
the costs of prosecuting & appearing before the 
grand jury ; A also to compensate tliem for their 
loss of time & trouble in such apprehension. 
Where a person had travelled 300 miles & incurred 
an expense of £17 in tracing & endeavouring to 
bring two horse stealers to justice, & had suc- 
ceeded in apprehending them : — Held : under 
this statute he was not entitled to any compensa- 
tion for the money so expended. — R. v. Austen 
(1822), Dow. & Ry. N. P. 24 ; 1 Dow. & Ry. M. C. 
364. 

- Expenses of local Inquiries.]— 1894 Act, 
s. 72 (4) ; <&, generally, Part II., vSect. 13, ante. 

PART XII. SECT. 5, SUB-SECT. 1. 

742 i. Payments out — Costs of quel- 
liny Tiots — Where troops ernployed ,] — 

There is no power in the Supreme Ct. 
to amerce a county for charges incurred 
in calling out the active militia to 
quell a riot. — Re Cape Breton 
County (1877), 2 R. & C. 410. — CAN. 


739 . Refreshments.] — The quaiter 

sessions of the county of L. made rules to regulate 
the payment of moneys by the treasurer for the 
expenses of the gaols & houses of correction, by 
which the expenses were to be from time to time 
certified by two visiting justices, & then to be 
paid by the county treasurer. It was the custom 
to allow refreshments to the justices & jurors at 
the sessions held at the court house in one of the 
gaols, & to charge them as part of the expenses 
of the gaol. At a public inquiry into the conduct 
of a county ct. judge in Nov., 1851, refreshments 
were furnished to those who attended, & two 
visiting justices ordered the amount to be paid by 
the treasurer. At an adjourned general sessions 
in Sept. 1852, this payment was disallowed in the 
accounts of the treasurer, & an abstract of his 
accounts, with this disallowance, was transmitted 
to the Secretary of State, in pursuance of County 
Rates Act, 1852 (c. 81), s. 50. At the annual 
sessions in June, 1853, the disallowance was 
rescinded, & the payment allowed. On motion 
to quash the order of sessions of June, 1853, which 
had been brought by ceriiorari : — Held : the 
order of the visiting justices, directing the pay- 
ment of expenses not connected with the county 
business, did not justify the treasurer in paying 
them, & the ct. of quarter sessions was bound to 
disallow them ; A this ct. quashed so much of the 
order as allowed them. — R. v. Saunders (1854), 

3 E. & B. 763 ; 2 C. L. R. 1680 ; 24 L. J. M. C. 
45 ; 23 L. T. O. S. 157 ; 18 J. P. 584 ; 1 Jur. 
N. 8. 80 ; 2 W. R. 492 ; 118 E. R. 1327 ; previous 
proceedings, sub nom. R. v. Lancashire JJ., 22 
L. T. O. 8. 259. 

Annolatiovs : — Consd. A.-G. v. De Winton, [1906] 2 Ch. 106. 

Mentd. R. v, WootlhouHO, [1900] 2 K. B. 501. 

740. What are.] — Middlesex 

County Council v. Kingsbury Drban District 
Council, No. 710, ante. 

741 . What expenses allowed.] — 

Middlesex County Council v. Kingsbury 
Urban District Council, No. 710, ante. 

742. Cost of quelling riots — Where troops 

employed.] — Re Lancashire Riots (1879), Times, 
Feb. 21, D. C. 

Annotation : — Distd. R. v. Glamorgan Conuty Comicil, 

[1899] 2 Q. B. 536. 

743. .] — Troops were brought 

into a county, on the application of the county 
magistrates, for the purpose of suppressing riots, 

& preserving peace & order in the county. By 
agreement with the magistrates certain tradesmen 
supplied the troops with food & lodging while 
quartered in the county. On an application for 
a mandamus to the county council i<o pay for the 
food & lodging supxjlied : — Held : no duty was 
imposed by law on those who administered the 
county funds to pay the expenses of the main- 
tenance of the troops, & a mandamus could not 
be granted. — R. v. Glamorgan County Council, 
[1899] 2 Q. B. 536 ; 68 L. J. Q. B. 1047 ; 64 
J. P. 115 ; 48 W. R. 112 ; 15 T. L. R. 536 ; sub 
nom. R. V. Glamorganshire County Council, 
Ex p. Miller, 81 L. T. 372, C. A. 

Annotation : — Refd. Glamorgan Coal Co. v, Glamorganshire 
Standing Joint Committee, Powell Duflryn Steam Coal 
Co. V. Same, [1915] 1 K. B. 471. 

services are required. — C rewk-Kead 
V. Cape Breton County Munici- 
pality (1887), 14 S. C. It. 8 ; 7 R. & G. 
260 ; 7 C. L. T. 349.— -CAN. 

742 ill. A.-G. OF 

Canada v. City of Sydney (1913), 10 
E. L. R. 61; 12 E. L. R. 448; 9 
D. L. R. 282.— CAN. 


742 ii. ,] — The senior 

offiocr present in any locality is autho- 
rised to call out the militia in aid of the 
civil power, for the purpose of pre- 
venting or suppressing riots when 
thereunto required, in writing. When 
BO called out the liability to pay for the 
services of the militia is Imposod upon 
the municipality for which such 
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744. Extra police employed by agree- 

ment.] — Glamorgan Coal Co. v. Glamorgan- 
shire Standing Joint Committee, Powell 
DUFFRYN Steam Coal Co. v. Same, No. 721, ante, 

745. Metropolitan police sent by 

Home Secretary — On request for troops.] — 
Glamorgan Coal Co. v. Gi^amorg an shire 
Standing Joint Committee, Powell Duffryn 
Steam Coal Co. v. Same, No. 721, ante, 

746. Damages against constable for false 

imprisonment.] — Stops v. Northamptonshire JJ. 
(1887), 4 T. L. R. 78, D. C. 

Costs of promoting & opposing bills in 

Parliament.] — See 1888 Act, s. 15 ; Railway & 
Canal Traffic (Provisional Orders) Amendment 
Act, 1891 (c. 12) ; County Councils (Bills in 
Parliament) Act, 1903 (c. 9). 

Contribution to County Councils Associa- 
tion.] — See County Councils Association Experii^es 
Act, 1890 (c. 3). 

Grants in aid of emigration.] — See 1888 

Act, s. 69 (1) (d). 


Sub-sect. 2. — The County Rate. 
Rates & Rating. 


Sub-sect. 3. — Borrowing. 

See, generally, 1888 Act, s. 69. 

No power to delegate power.] — See 1888 Act, 
s. 28 (3), 81 (3). 

In respect of particular matters.] — See the list 
of cross-references at the head of this Title. 


Sub-sect. 4. — Relations with Other 

Authorities. 

A. The Exchequer. 

Local taxation account.] — See Revenue. 

Exchequer contribution account.] — See 1888 Act, 
ss. 23, 24 ; Ijocal Taxation (Customs & Excise) 
Act, 1890 (c. GO), s. 1 (J), (ft). 

747 . Payments out — Liability of county 

fund.] — Under 1888 Act, s. 24, the county council 
in substitution for the Exche(iuer held bound to 
pay out of tlie county fund local grants in respect 
of the period between Sept. 24 & Apr. 1, 1889, 
though they did not come into existence till 
Apr. 1, 1889. — Re Wp:st Riding County Council 
(1890), 54 J. P. 533 ; 6 T. E. R. 265. 

748. Costs of prosecutions — Right of Treasury 
to tax.] — The accounts of costs of pros(^cutions in 
the county of Lancaster, after having heen duly 
taxed by the proper officers, & paid out of the 
county rates, were re-taxed by officers of the 
Treasury, & part of them were disallowed. The 
justices of the county obtained a rule nisi for a 
mandamus to comfiel the Lords of the Treasury 
to pay the disallowed balance to their treasurer : 
— 11 eld : the Lords of the Treasury had no right 
to tax these costs after they had been allowed by 
the proper officers ; but this ct. had no juris- 
diction to issue a mandamus to compel the Lords 
of the Treasury to pay the balance. — R. v. 
Treasury Lords Comrs. (1872), 1.. R. 7 Q. B. 
387 ; 41 L. J. Q. B. 178 ; 36 J. P. 661 ; 20 W. R. 
336 ; sub nom. R. v. Treasury Lords, Ex p. 


Lancasihre JJ., 26 L. T. 64 ; 12 Cox, C. C. 277, 

D. C. 

Annoiatixms : — Expld. Armytage v. Wilkinson (1878), 3 
App. Cas. 355 ; He Nathan, R. v. I. R. Comrs. (1884), 
12 Q. B. D. 461 : R. v. Spoyor, R. v. Cassol, [1916] 1 
K. B. 595. Refa. Dixon v. Farrer (1886), 35 W. R. 
95 ; R. V. Income Tax Special Purposes Comrs., Ex p. 
Cape Copper Mining Co. (1888), 57 L. J. Q. B. 513 ; 
Hollinshead v. Hazleton, [1916] 1 A. C. 428 ; R. v. Army 
Council, Ex p. Ravenscroft, [1917] 2 K. B. 504 ; R. v. 
Income Tax Special Purposes Comrs., Ex p. Dr. Bar- 
nurdo’s Homes National Incorporated Assocn. (1921), 

7 Tax Cas. 646. Mentd. Willcock v. Terrell (1878), 

3 Ex. D. 323 ; R. r. Joint Stock Cos. Registrar (1888), 
21 Q. B. D. 131 ; R. v. Secretary of State for War, 
[1891] 2 Q. B. 326 ; R. v. Incorporated Law Soc. (1895), 

1 1 T. L. R. 557 : R, v. Treasury Lords Comrs., Ex p. 
Devon StaruUng Joint Committee (1909), 73 J. P. 299. 

749. Enforcement of payment by Treasury 

Whether mandamus will issue.] — R. v. Trea- 
sury Lords Comrs., No. 748, ante. 

See, generally. Crown IhiACTiCE, Vol. XVI., 
pp. 303 et seq. 

Expenditure on main roads .] — Sec Highways, 
Vol. XXVI., p. 396, No. 1226. 

Expenses of prisons & prisoners .] — See Prisons. 

B. Boroughs. 

{a) Adjustment. 

See 1888 Act, ss. 32, 62 ; 1894 Act, s. 68 ; Local 
Government (Adjustments) Act, 1913 (c. 19), as 
amended by Ijocal Government (County Boroughs 
& Adjustments Act), 1926 (c. 38). 

750. What are questions of adjustment — Juris- 
diction of court to decide — As dispute arising on 
transfer of powers .] — Re Salop County (’ouncil. 
No. 706, ante. 

On creation or alteration of areas.]— aSVc Paii 
II., Sect. 12, sub-sect. 3, ante. 

751. Redemption of liability — County borough 
included in stipendiary district.] — 9 & 10 Viet, 
c. Ixv., created a stipendiary justice’s district. 
Under the Act the quarter sessions of the county 
could levy rates on the district; in the same manner 
as was then authoifsed for making e,oimty rates. 
There are now two county boroughs under 1888 
Act in the district. On a question submitted 
summarily to the ct. under 1888 Act, s. 29 
Held : the county council has the power to Itwy 
the rates on such part of the stipendiary district 
as is not includcnl within either of the county 
boroughs, & the liability of the county boroughs 
should be redei^med by an adjustment under 
1888 Act, s. ^2. ^ Ex p. Stafford County 
Quarter Sessions Chairman (1889), 54 J. V. 
72 ; 6 T. L. R. 45, D. C. 

752. How calculated.] — A grant of a ct. 

of quarter sessions was made to a county 
borough which was contributing annuully to the 
county in which it was situated a share of the 

costs specified in 1888 Acf^ s. R2 (R) {h). The 
county council having claimed tJiat the borough 
should redeem tlieir liability to such contri- 
bution under the provisions of tlic sect., & the 
borough liaving tendered evidence before an 
arbitrator that the share of the costs incurriid by 
the county in respect of the borough exceeded 
the amount of tlui contribution : — Held : the 
words “ redeem the; liability ” in 1888 Act, s. 32 
(3) (b), did not mean that, although the county 
were no longer to render services to the borough, 
yet the annual payment was to bo capitalised for 
an amount which would bring in annually for the 
same sum as the county had been receiving from 
the borough in respect of services which the 


PART XII. SECT. 6. SUB-SECT. (a). 

^ Hrooeeds of non-resident land fund — Appropriation distribution without hye-lciw.] — United Townships of Maua & 

Ramau. Ontario County (1867), 13 Gr. 347. — CAN. 
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Sect. 5, — Finance: Sub-sect. 4, B. (a), (6), (c), 

> (/)i (f7)» (^0 <S: (i), C., D. & E.; sub-sect, 5. 

Sect. 0: Sub-sects. 1 c€; 2. Sect. 7.J 

county liad been rendering, but liad ceased to 
render ; 6c evidence was rightly admitted to show 
that, in consequence of the grant of quarter 
sessions to tlie iiorough, tiu* county werci relieved 
from incurring in respect of the borough costs 
greater than tb(* sums they reci'ived for rendering 
the services ; (2) wiiere an arbitrator has stated 
las award in the form of a special case for the 
opinion of the ct ., there is no power to remit to 
the arbitrator otherwise than in the terms of the 
special case. — North Riding of Yorkshire 
County Council v. Middlesbrough County 
Borough Council, [1914] 2 K. B. 847; 83 

L. J. K. B. 1004 ; 110 L. T. 961 ; 78 J. B. 257 ; 
58 Sol. Jo. 431 ; 12 L. C. R. 555, C. A. 

753. Admissibility of evidence.] - North 

Riding of Yorkshire County Council v. 
Middlesbrough (Vrjnty Borough Council, 
No. 752, ante. 

754. Special case stated by arbitrator — 

Jurisdiction of court to remit.] — North Riding op 
Yorkshire County Council v. Middlesbrough 
County Borough Council, No. 752, ante. 

755. Readjustment — Jurisdiction of Minister of 
Health to order — County boroughs counties before 
1888 Act.] — R. V. Minister of Health, No. 117, 
ante. 

(6) Liability for County Bate, 

See Rates & Rating. 

(c) Expenses of General and Quarter Sessions. 

See Magistrates, pp, 380 et seq., post, 

(d) Contribution to Cost of Borough Police. 

See Police. 

(e) Penalties and Fees Received by the Clerk of the 

Peace. 

See Magistrates, pp. 459, 460, post. 

( / ) Maintenance of Mam Roads. 

See Highways, Vol. XXVI., pp, 395, 396. 

{g) Maintenance of County Bridges. 

See Highways, Vol. XXVI., p. 576. 

[h) Expenses in Connection with Diseased 

See Animals, Vol. II., p. 301, Nos. 695, 698. 


6c county justices. The expenses are to be esti- 
mated by dividing the whole expenses of the gaol 
according to the number of prisoners 6c the periods 
of their confinement, 6c are not limited to the 
expenses incurred in respect of tlio individual 
prisoners.- 'R. v. Johnson (1839), 10 Ad. 6c El. 
740 ; 2 Per. 6c Dav. 610 ; 8 L. J. M. V. 99 ; 113 
E. R. 280. 

AnnotaHons : — Distd. Birmingham Corpn. v. li. (1849), 
18 L. J. M. C. 17(i. Apld. K. V. Gravesend Council (1855), 
.5 E. & B. 459. 

757. Maintenance of shirehall — Construction of 


private Act.] — Sect. 31 of a local Act for building 
a new shirehall for the county of S., enacted 
{inter alia) that, on the completion of the shire - 
hall, such hall should be for ever thereafter 
insured, supported 6c provided with proper 
furniture, etc., from time to time as occasion 
should require, at the expense 6c charge of the 
said county of S., in the following proi)ortions, 
viz. one-tenth of the charges 6c expenses to bo 
occasioned as aforesaid, should be from time to 
time paid by the mayor 6c burgesses of the borough, 
6c the remainder by the inhabitants of the county, 
in such manner as the gaol 6c other public buildings 
of the county were maintained, etc., 6c that it 
should be lawful for the justices of the peace for 
the county at any general quarter sessions, or 
the major part of them then assembled, from time 
to time to order the said shirehall to be insured 
6c maintained, etc., 6c to bo repaired 6c altered in 
such manner as they should think fit ; & the said 
justices at such quarter sessions should 6c might, 
from time to time, appoint one or more x>^i“sons 
to take care of the said rooms, etc., 6c should 6c 
might order such salary, or allow such fees, to 
such xxTson or persons as they the said justices 
should think i)roi)er ; 6c also should & might 
order the exjiense 6c charge tliereof, as likewise of 
tlie furniture, tdc., 6c repairs of the said sliire- 
hall, from time to time, to be paid in the pro- 
fiortions before mentioned ; 6c such i)art thereof 
as should be borne by the inhabitants of th(^ 
county, to be defrayed 6c xiaid out of the moneys 
to be raised by the general rates by virtue of 
certain Acts, etc.: — Held: (1) the justices were 
emiiowered to make an order upon the mayor, 
aldermen & bm^gesses of the town of S. ex p. ; 
(2) they were empowered to make such order, & 
the amount thereby reejuired to be jiaid was 
payable, before the expenses for the purposes of 
the hall had been actually disbursed. — Hinckley 
V. Stafford Corpn. (1851), 6 Exch. 279 ; 20 




155 E. 


(i) Other Expenses. 

756. Expenses of prisoners confined in county 
gaoi — Committed to assizes from borough.] 

Under Municipal Corporations Act, 1835 (c. 76), 
s. 114, the county treasurer may order the council 
of any borough within the county, having separate 
quarter sessions, to pay the county the expenses 
of^ prisoners committed from such borough for 
trial at the assizes 6c confined in the county gaol, 
though such prisoners were committed before trial 
to the borough gaol, not the county gaol, & were 
not confined in the county gaol till after the bills 
against them were found. Such order may bo 
made without any contract between the borough 


C. District Councils 

Highways expenses.] — See Highways, Vol. 
XXVI., pp. 395 et seq. 

Housing expenses.] — See Public Health. 

758. Local inquiry expenses.] — Middlesex 
County Council v. Kingsbury Urban District 
Council, No. 710, anie. 

.] — See^ generally. Part II., sect. 13, ante. 

Sewers & drainage expenses.] — See Sewers & 
Drains. 

D. Board of Guardians and Lunacy Authorities. 
See, generally. Poor Law. 

Maintenance of pauper lunatics.] — Lunatics. 


PART XII. SECT. 6, SUB-SECT. 

B. (i). 

g. MaintenaTice of offices — R 
trar of dcxds — <£• ^eriff dt clerk o 
peace.]— -42 Viet. c. 41, does not Ini 
any liability upon the city of F. to 


a portion of the expenses incurred by 
the county council of Y. under 45 Viet, 
c. 65, In fitting up offices for the regis- 
trar of deeds, & for sheriff & clerk of the 
peace for the county of Y. — Munici- 
pality OF York v. Fredericton 


Corpn. (1884), 29 N. B. R. 062.— CAN. 

h. County attorney & clerk of 

the peace .] — Lees v. County of 
Carleton Corpn. (1873), 33. U. C. K. 

409.— CAN. 
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E, Oilier Counties. 

Costs of Joint committees .] — See 1888 Act, s. 

^^Brldge lying in two counties .] — See Highways, 
Vol. XXVI., p. 682, No. 2724. 


County Council v. Pryce- Jones (1892). 67 
J. P. 308 ; 8 T. L. E. 754, C. A. 

Buildings used for administration of Justice — 
Relations with standing Joint committee.]— 6'ee 
Nos. 719, 720, ante. 

Lunatic asylum .] — See Lunatics. 


Sub-sect. 5. — ^Accounts and Audit. 

See 1888 Act, ss. 68 (7), 71, 73, 74 <fc generally ^ 
Part II., Sect. 9, sub-sect 2, ante. 


Sect. 6.— PROPERTY. 

Sub-sect. 1. — In General. 

Vesting.] — See, generally ^ 1888 Act, s. 64 (1). 

759. Subject to restrictions & conditions — 

Whether statutory liability not connected with 
property included.] — The justices of a county, as 
the local authority for the county neglected, 
between the years 1869 &; 1878, to recoup to 
pltfs., as the local authority for a borough within 
the county, the proportionate amount contributed 
by the borough to the expenses incurred by the 
local authority of the county, in carrying out the 
provisions of Contagious Diseases (Auimals) Act, 
1869 (c. 70), which they were bound to repay 
under sect. 97 of that Act. After the passing of 
1888 Act, pltfs. sued defts., as successors of the 
local authority for the county, to recover the 
sums which should have been recouped : — -Held : 

(1) the only remedy against the justices would 

have been by mandamus to them to pay the 
amounts claimed out of moneys in their hands ; 
or to levy a rate for the purpose ; &, as the 

1888 Act vests in the county council the property 
of tlie justices for the county subject to the same 
conditions & restrictions as if the Act had not 
been passed, defts. were not liable in the action ; 

(2) if any action would lie, it would be an action 
on the case, & not an action for debt on a statute. 
— Salford Corpn. v. Lancashire County 
Council (1890), 25 Q. B. D. 384 ; 59 L. J. Q. B. 
576 ; 63 L. T. 409 ; 55 J. P. 85 ; 38 W. E. 661 ; 
(J T. L. E. 362, C. A. 

Annakdiona : — As /o (1) Consd. Aylott v. West Ham Corpn., 

Sisson V. West Ham Corpn. (1926), 90 J. P. 99. Refd. 

Bootlo-cum-Linacre (x>rpu. v. Lancashire County Council 

(1890), 60 L. J. Q. B. 323; Everett v. Grimths, 11924] 

1 K. B. 941. As to (2) Consd. Aylott v. West Ham 

Corpn., Sisson v. West Ham Corpn. (1926), 90 J. P. 99. 

Highways.] — See Highways, Vol. XXVI., 
pp. 329 et seq. 

Roadside waste.] — See Highways, Vol. 

XXVI., p. 391, No. 1174. 

Compulsory acquisition.] — SeCy generallijy Com- 
pulsory Purchase of Land, Vol. XI., pp. 291 
et seq. 

Powers of management.] — See 1888 Act, s. 64 (3). 

760. Agreement for use of building — Agree- 
ment with clerk of the peace on behalf of quarter 
sessions — Whether benefit transferred to county 
council.] — By an agreement between a private 
owner of certain rooms & the clerk of the peace, 
as trustees for the justices in quarter sessions, the 
justices in quarter sessions were permitted to use 
the rooms for the purpose of transacting their 
duties in quarter sessions free of charge : — Held : 
the use of the rooms by the county council, 
free of charge, was not transferred by 1888 Act, 

64, to the county council. — Montgomeryshire 


Sub-sect. 2. — Documents. 

761. Whether property subject to apportion- 
ment — On alteration of areas — Middlesex county 
records.] — Westminstf:r (Duke) & London 
County Council v. Bedford (Duke) (1899), 16 
T. L. E. 114 ; 44 So]. Jo. 120. 

Anrtotation : — Mentd. Bostock v. llamsoy U. C. (1900), 69 
L. J. Q. B. 945. 

Right of inspection .] — Sec 1888 Act, s. 71 (2). 


Sect. 7. -LEGAL PROCEEDINGS. 

762. Jurisdiction of court — On case stated under 
1888 Act, s. 29 — As to adjustment of liabilities.] — 

Re Salop County Council, No. 706, ante. 

763. As to authority to determine 

place for holding quarter sessions.] — Upon the 
true construction of above sect, the High Ct. can 
properly entertain a special case stated for its 
opinion involving the question wliether the deter- 
mination of places in the County of London at 
which quarter sessions are to be held is now 
vested in the London County Council, or in the 
standing joint committee of quarter sessions & 
council. — L ondon County Standing Joint Com- 
mittee V. London County Council (1911), 104 
L. T. 923 ; 75 J. P. 455 ; 27 T. L. E. 473 ; 9 
L. G. E. 1239, D. C. 

764. Form of action — Enforcement of duty — 
Payments to other authorities — Mandamus — Or 
action.] — S alford Corpn. v. Lancashire County 
Council, No. 759, ante. 

765. — .] — Bootle- cuM- 

Linacre Corpn. v. Lancashire County Council, 
No. 640, ante. 

See, generaUyy Crown Practice, Vol. XVI., 
pp. 316-319. 

Construction of sewers.] — Sec Sewp:rs 

& Drains. 

766. Restraint of ultra vires act — Whether 

prohibition lies — Amendment of local statutory 
provision.] — E. v. London County Council, 
No. 709, ante. 

-.] — See, generally y Crown Prac- 
tice, Vol. XVI., i^p. 386 et seq. 

767. Injunction.] — A.-G. v. London 

County^ Council, No. 735, ajilc. 

.] — SeCy generally. Injunction, 
Vol. XXVIII., p. 468, Nos. 778-782. 

768. In whose name action brought — Applica- 
tion for injunction — To restrain ultra vires act.] — 
A.-G, V. London County Council, No. 735, ante. 

.] — ScCy generallyy Injunction, Vol. 

XXVIII., pp. 493 et seq. 

769. Officers — Criminal or quasi-crlmlnal 

proceedings — Proof of authority.] — Jones v. Wil- 
son, No. 643, ante. 

770. Parties — Proceedings against standing 
Joint committee — Whether county council neces- 
sary party.] — G lamorgan Coal Co. v. Glamorgan- 
shire Standing Joint Committee, Powell 


part XII. sect. 6, SUB-SECT. 4.— E. 

^• Payment of registrar of deeds — 
(^ercices render^ before separation of 

J. — VOL. XXXIII. 


counties — Co 7 itril/ution,] .* Gie 

counties of Y. & P. wci-o joinUy liable 
to the registrar of P. for sorvioos 
rendered by him under Ilegistry Act, 


BS. 26 & 33, before the separation of 
those counties. — Campbell, v. York & 
Peel Corpn. (1867), 26 U. C. 11. 635 ; 
27 U. C. 11. 138.— CAN. 

I 


Local Government. 


114 


ff ed. 1.— Legal proceeding^ 

DtJFFBYN Steam Coal Co. v. Sajie, o. 
aide. 




t m. — — — 

Whether Attorney-General necessary 

fjRowK Practice, Vol. XVl., 


pp. 488 ei seq, ^ 

Time for bringing action.]— Limitation op 
Actions ; Public Authorities. 

771. Costs — ^Mandamus to rehear application for 
licence — Improper exercise of Judicial functions by 
council.] — B. r. London County Council (1892), 
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Part I . — In General. 


Sect. 1.— DEFINITIONS. 

See Lunacy Act, 1890 (c. 6) ; Mental Deficiency 
Act, 1913 (c. 28). 

1. “Lunatic.*'] — (1) Return to a commission 
of lunacy, that the party is so far debilitated 
in his mind as to be incapable of the general 
management of his affairs, quashed ; & a new 
commission issued : a “ Melius Inquirendum 
not issuing in lunacy. (2) The commission of 
lunacy applicable to incapacity from causes, 
distinct from lunacy ; as old age : but the return, 
if not in the words of the commission, must have 
equivalent words ; & in such a case the proper 
i*eturn is, that the party is of unsound mind ; so 
that he is not sufficient for the government of 
himself, etc. (3) Privilege of the party, who is 
the subject of a commission of lunacy, to be 
present at the execution. (4) Order, that a 
person, against whom a commission of lunacy was 
established, should be delivered up to the com- 
mittee. Habeas Corpus not necessary. 

Littleton explaineth a man of no sound memory 
to be non compos mentis (Lord Erskine, C.). 

Lord Coke . . . puts that person [lunaiicus'\ by 
himself ; describing him to be a man, who hath 
sometimes his understanding, & sometimes not ; 

this is the ancient law of the country (Lord 
Erskine, C .). — Ex p. Cranmer (1800), 12 Ves. 
445 ; 33 E. R. 168. 

Annotation : — A% to (1) Refd. Re Holmes (1827), 4 Russ. 182. 

2. Imbecile.], — Imbecility & loss of 

mental power, whether arising from natural decay 
or from paralysis, softening of the brain, or other 
natural cause, although unaccompanied by 
frenzy or delusion of any kind, constitute un- 
soundness of mind amounting to lunacy within 
the meaning of 8 & 9 Viet. c. 100. — R. v. Shaw 
(1868), L. R. 1 C. C. R. 145 ; 37 L. J, M. C. 112 ; 
18 L. T. 583 ; 16 W. R. 913 ; 11 Cox, C. C. 109, 
C. C. R. 

3. Diseased mind — Making restraint of 

person essential.] — R. v. Bishop, No. 1884, post. 

4. “ Idiot.*’] — Ball v , Mannin, No. 82, posU 

5. .] — Bannatyne V, Bannatyne, No. 361, 

post. 

6. “ Unsoundness of mind.”] — Ex p. Cranmer, 
No. 1, ante, 

7. — Strong belief in non-existent things.] 

— Partial insanity is good in defeasance of a will 
founded immediately, so to be presumed, in or 
upon such partial insanity. If A. then make a 
will i)lainly inofficious, in respect to B., & is 
proved at the time of making it to have been 
under a morbid delusion, as ^ the character & 
conduct of B., the Ct. of Probate will relieve 
against, by pronouncing this will to bo invalid, & 
iolding A. to have died intestate, in law ; how 
sane soever, in other particulars, or even generally, 

» at the time in question of making the will, 

^y be proved to have been. 

Still, however, with all this, among the vulgar, 
5ome are for reckoning madmen those only who 
ire frantic, or violent, to some extent. Insanity, 
loweyer decided, unaccompanied with such 
ymptoms, they are content to refer to eccen- 
yiyity or extravagance. Others, again, in the 

PART I. SECT. 1. 

2 i. ** lMnaiic** — Imbecile .] — A por- 
om it waa sought to bavo 
a lunatlo was shown to be in 


opposite extreme, are too apt to confound mere 
folly with frenzy ; & to describe as odd, or 

eccentric, or in some such phrase, patients who, 
in better judgments, are actually, & essentially, 
insane. What, then, to come back to our pro- 
posed subject of inquiry, is the true criterion of 
insanity ? &, principally, how is it distinguished, 
this being, obviously, our principal concern, from 
eccentricity, or extravagance, merely. The true 
criterion — the true test — of the absence or 
presence of insanity, I take to be, the absence or 
presence of what, used in a certain sense of it, is 
comprisable in a single term, namely — delusion. 
Wherever the patient once conceives something 
extravagant to exist, which has, still, no existence 
whatever but in his own heated imagination ; & 
wherever, at the same time, having once so con- 
ceived, he is incapable of being, or, at least, of 
being permanently, reasoned out of that con- 
ception ; such a patient is said to be under a 
delusion, in a peculiar, half-technical, sense of 
the term ; & the absence, or presence, of delusion, 
so understood, forms, in iny judgment, the true, 
& only test, or criterion, of absent, or present, 
insanity. In short, I look upon delusion, in this 
sense of it, & insanity, to be, almost, if not alto- 
gether, convertible terms ; so that a patient, 
under a delusion, so understood, on any subject, 
or subjects, in any degree, is, for that reason, 
essentially mad, or insane, on such subject, or 
subjects, in that degree. On the contrary, in the 
absence of any such delusion, with whatever 
extravagances a supposed lunatic may be justly 
chargeable, & how like soever to a real madman 
he may either speak or act, on some, or on all 
subjects ; still, in the absence, I repeat, of any 
thing in the nature of delusion, so understood as 
above, the supposed lunatic is, in my judgment, 
not properly, or essentially, insane (Sir John 
Nicholl). — Dew v. Clark & Clark (1826), 3 
Add. 79 ; 162 E. R. 410. 

Annotations : — Consd. Chambers v. Queen’s Proctor (1840), 

2 Curt. 415. Refd. Mudway v. Croft (1843), 3 Curt. 671 ; 

Waring v. Waring (1848), 6 Moo. P. (^. C. 341 : Sniltli v. 

Tebbitt (1867), L. R. 1 P. & D. 398 ; Banks v. Goodfellow 

(1870), L. R. 5 Q. B. 549 ; Boughton v. Knight (1873). 

L. R. 3 P. & D. 64 ; Roc v. Nix (1892), 9 T. L. R. 128. 

Meutd. Dew v. Clarke (1851), 17 L. T. O. 8. 249. 

8. Not pretended belief in non-existent 

facts.] — Ditchburn v. Fearn, No. 217, post. 

9. Eccentricity & delusions.] — D ew v. 

Clark & Clark, No. 7, ante. 

10. .] — Exposition of the doctrine 

of monomania & partial insanity, as applied to 
wills. 

If the mind is unsound on one subject, provided 
that unsoundness is, at all times, existing upon 
that subject, it is erroneous to suppoi^e such a 
mind is really sound on other subjects ; it is only 
sound in appearance, for if the subject of the 
delusion be presented to it, the unsoundness 
would be manifested by such a person believing 
in the suggestions of fancy, as if they were realities ; 
any act, therefore, done by such a person, however 
apparently rational that act may appear to be, 
is void, as it is the act of a morbid or unsound 
mind. 

Delusion is the belief of things as realities, which 


a state of mind described as senile 
imbecility : — Held : he might properly 
be declared a lunatic. — Re Kelly 
(1875), 6 P. R, 220.— CAN. 

a. “ Insanity.**] — There is no such 


thing as equitable insanity. It is a 
legal thing, understood according to a 
legal definition. A deprivation of sense 
& a total want of understanding to 
contract : a deprivation of a man’s 
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Sect 1. — Definitions* Sects, 2 <£: 8 : Sub-secis.li, 2, 

8, 4 ife 5.] 

exist only in the imagination of the patient. The 
frame of mind which indicates his incapacity to 
struggle against such an erroneous belief con- 
stitutes an unsound frame of mind. 

To constitute a lucid interval, the party must 
freely & voluntarily, & without any design at the 
time, of pretending sanity &, freedom from 
delusion, confess his delusion. 

Where delusions are proved to have existed, 
both before & after the /ocfum, the presumption 
is, that they existed at the time of the factum, & 
in such case, proof of a lucid interval, at the time 
of the factum, is thrown upon the party pro- 
pounding a will. It is immaterial that the dehi- 
sions do not appear on the face of the will. 

A will written in 1834, by a widow, without 
children, a person originally eccentric, &, in after- 
life, developing unsound delusions, conferred great 
benefit on a stranger, the will not betraying, on 
the face of it, marks of insanity, in the circum- 
stances, pronounced against. 

By far the greater number of morbid cases 
belong to this class. They have acquired a 
name, the disease called familiarly, as well as by 
physicians, “ monomania,” on the supposition of 
its being confined, which it rarely is, to a single 
faculty, or exercise of the mind : a person shall 
be of sound mind, to all appearance, upon all 
subjects save one or two ; & on these he shall be 
subject to delusions, mistaking for realities, the 
suggestions of his imagination. The disease here 
is said to be in the imagination ; that is, the 
patient’s mind is morbid, or unsoxmd, when it 
imagines ; healthy & sound when it remembers. 
Nay ; he may be of unsound mind when his 
imagination is employed on some subjects, in 
maJ^g some combinations ; & sound when 

making others, or making one single kind of 
combination. Thus, he may not believe all his 
fancies to be realities, but only some, or one ; of 
such a person we usually predicate, that he is of 
unsound mind only upon certain points (Lord 
Brougham, C.). 

In the well known case of Dew v. Clark, No. 7, 
ante, , . . we find Sir John Nicholl stating that 
mere eccentricity is not enough to constitute 
mental unsoundness, nor great caprice, nor 
violence of temper, but that there must be an 
aberration of reason ; & he adopts a definition 
of delusion . . . that “it is a belief of facts 
which no rational person would have believed,” 
Perhaps, in a strictly logical view, this definition 
is liable to one exception, or at least exposed to 
one criticism, that it gives a consequence for a 
definition ; & it may be more strictly accurate to 
term “ delusion ” the belief of things as realities, 
which exist only in the imagination of the patient. 
The frame or state of mind which indicates his 
incapacity to struggle against such an erroneous 
belief, constitutes an unsound frame of mind 
(Lord Brougham, 0.). — ^Waring v. Waring 
(1848), 6 Moo. P. C. C. 341 ; 6 Notes of Cases, 
388; 12Jur.'947; 13 B. B. 716, P. 0. 

Annotations: — Ck>ii8d. Fowlle v. Davidson (1848), 6 Notec 
of Cases, 461 ; Dyoe Sombre v. Troup, Solaroli (inter- 
vening) & Prinsep Sc East India Co. (intervening) (1856), 
Dea. & Sw. 22 ; Banks v. Goodlellow (1870), L. K. 6 
Q B. 549. BM. Austen v, Graham (1854), 8 Moo. 
P. C. C. 493 ; Bennett v. Manchester (1854L 2 W. R. 
644 ; Sutton v. Sadler (1857), 3 C. B. N. S. 87 ; Elms v. 
Elms (1858), 1 Sw. & Tr. 155 ; Smith v. Tebbitt (1867), 


, L. R. 1 P. & D. 398 ; Jenkins v. Morris (1880), U 
• Ch. D. 674 ; Jackson (otherwise Macfarlane) v, Jackson 

(1908), 62 Sol. Jo. 535. 

11. Partial unsoundness.] — Waring v. 

Waring, No. 10, ante, 

12. Under Trustee Act, 1860 (c. 60), s. 2.] 

— Be Phelps’ Settlement Trusts, No. 1323 
post 

13. ,] — Be Dewhirst’s Trusts 

No. 1361, post, 

14. .] — person is of “ unsound 

mind ” within the meaning of Trustee Act, 1850 
(c. 60), where from permanent incapacity of mind 
he is incapable of managing his affairs, though 
his state of mind is not such that he would be 
found lunatic on inquisition. 

North, J., in an action in the Ch. Div., gave a 
judgment removing a trustee of unsound mind & 
appointing a new trustee in his place, but declined 
to make an order under s. 34 of the above Act 
vesting the estate in the new trustee, considering 
that it ought to be applied for in Lunacy. The 
Lords Justices sitting in Lunacy made the vesting 
order. — Be Martin’s Trusts, Land, Building, 
Investment & Cottage Improvement Co. v, 
Martin, Be Martin (1887), 34 Ch. D. 618 ; 66 
L. J. Ch. 229, 696 ; 66 L. T. 241 ; 36 W. B. 524, 
C. A. 

Annotations : — ^Reld. Re W^oston (1898), 43 Sol. Jo. 29 ; 

Re M., [1899] 1 Ch. 79. 

16. .] — A person who is paralytic 

& deprived of the power of speech & uujable to 
read & write, but is not suffering from any mental 
disease, is not a person of unsound mind within 
the above sect. Therefore in such a case the 
petition should not be presented in Lunacy, but 
in the Ch. Div. 

We have considered whether the order might 
not be made in the Ch. Div. only by virtue of the 
jurisdiction delegated to us at the special request 
of the Lord Chancellor that we should act as 
judges of the Ch. Div. in matters connected with 
our jurisdiction in Lunacy, but we think that such 
jurisdiction can only be exercised in aid of the 
jurisdiction in Lunacy, & that we ought not to 
make an order only in the Ch. Div. (Cotton, L.J.). 
—lie Barber (1888), 39 Ch. D. 187 ; 57 L. J. Ch. 
756 ; 58 L. T. 756 ; 37 W. R. 182, C. A. 

Annotation : — Refd. Re Weston (1898), 43 Sol. Jo. 29. 

16. ** Sound mind ” — Not necessarily perfectly 
balanced.] — Boughton v, Knight, No. 234, post 

17. “ Insanity ” — Delusions & perversion of 
mind.] — Dew v, Clark & Clark, No. 7, ante. 

-.] — Goddard v, Vere, No. 321, 

post 

-.] — Moral insanity, or a moral 
perversion of the feelings unaccompanied with 
delusion, does not afford a sufficient ground to 
invalidate So nullify the acts of one so affected, if 
no fraud is practised upon him, & his eccentricity 
cannot be resolved into intellectual insanity, the 
test of which is delusion. — Prere v, Pbacockb 
(1846), 1 Bob. Eccl. 442 ; 163 B. B. 1095 ; sub 
nom. Freer v, Pbacockb, 11 Jur. 247. 

Annotation: — Mentd. Davies v. Gregory (1873), L. K. 3 

P. & D. 28. 

20. Not mere eccentricity.] — Dew v. 

Clark & Clark, No. 7, ante, 

21. .] — Goddard v, Vere, No. 321, 

post 

22. .] — Mud WAY v. Croft, No. 209, 

poet 


reason. Tbe genus of it has been 
described also by tbe general word 
non compos ; Sc it inolndes both idiocy 
Sc lunacy. — R oohfobt v. Ely (Lord) 


(1768), 1 Rldg. Pari. Rep. 532.— IR. 

b. ** Lunatic patient.**} — An in- 
fant lunatic permitted to reside with 
his relations under Lunacy Statute, 


No. 309. s. 60, is not a ** lunatic 
patient within sect. 149. — Re 
MoGreoob’s Settled Estates (1878), 

4 V. L. R. 1.— AUS. 
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23. .] — Waring v. Waring, No. 10, 

•] — Eccentricity, & the indul- 
gence in expensive & frivolous pursuits, unless 
they show a person to be incapable of taking care 
of his person or property, do not amount to legal 
insanity. — Re Hughes (1848), 13 L. T. O. S. 541. 

26 . Not mere holding of unfounded or 

absurd opinions.] — Ditchburn v, Fearn, No. 217, 
post, 

26. Not mere extravagance & frivolity.] — 

lie Hughes, No. 24, ante. 

27. Delusion — Gross exaggeration of slight cir- 
cumstances.] — Ditchburn v, Fearn, No. 217, 
post, 

28. Belief of Imaginary things as 

realties.] — W aring v. Waring, No. 10, ante, 

29. Belief in Impossible or improbable 

things.] — P rinsep & East India Co. v, Dyce 
Sombre, No. 431, post. 

30. Test for insanity.] — Banks v . Good- 

fellow, No. 204, post, 

.] — See Nos. 7, 19, ante, 

31. Monomania.] — Waring v . Waring, No. 10, 
ante. 


4 Bro ^ v. Compton (I7l)*3), 

M uo. Hi^ptoya V. Grifflttis (1810), (i 

M. A W. 8J , btanton v. Percival (1855), 5 H. L. Cas. i557. 


Sect. 3.— LUCID INTERVALS. 

Sub-sect. 1. — In General. 

Acts dming lucid interval — Binding.] — See 

Sect. 3, sub-sect. 2, post, 

33. Lunacy with lucid intervals — Distinguished 
from soundness of mind subject to occasional 
unsoundness.J—i^e J. B., No. 509, post, 

34. Voluntary confession of delusion.] — War- 
ing V, Waring, No. 10, ante, 

35. More frequent in delusion than in lunacy.] 

Lucid intervals are much easier to be proved 
as they are much more likely to occur in cases of 
delirium than in cases of proper insanitv. — 
Brogden V, Brown (1825), 2 Add. 441 ; 102 

E. R. 350. 

Annotation : — Consd. Bennet v. ManchcHter (1851), 23 
L. T. O. S. 331. 


Sect. 2.~-CLASSinCATION. 

See Lunacy Act, 1890 (c. 5) ; Mental Deficiency 
Act, 1913 (c. 28). 

32. “ Non compos mentis — Kinds of.] — 

( 1 ) There are four manners of non compos mentis : 
(a) Idiot or fool natural ; (6) He who was of good 
& sound memory & by the visitation of God has 
lost it ; (c) Lunaiicus, qui gaudet lucidis inter- 

vallis, & sometimes is of good & sound memory, 
& sometimes non compos mentis ; (d) By his own 
act, as a drunkard. 

(2) Acts done by a lunatic inter lucida inter- 
valUtt shall bind him. 

(3) Every deed, feoffment, or grant, which any 
man non compos mentis makes, is voidable not by 
himself, but by his privies in blood, or in repre- 
sentation. 

(4) If a man non compos mentis levies a fine, or 
suffers a recovery, or acknowledges a statute or 
recognisance, neither his heir nor his exors. shall 
avoid them, for these are matters of record. 

(5) By the civil law, the acts of idiots & non 
compos mentis without their tutor void. 

(6) Alienation by fine or recovery shall bind the 
idiot. — Beverley’s Case (1603), 4 Co. Rep. 
123 b; 76 E. R. 1118. 

Ar^tationa : — As to (1) Extd. Ex p, Cranmer (1806), 12 
yea. 445. Aa to (3) Consd. Imperial Loan Co. v. Stone, 
[18^92] 1 Q. B. 599. Refd. Yates v. Been (1738), 2 Stra. 
1104 ; Molton v, Camronx (1848), 2 Exch. 487. As to 
(4) Consd. Molton v, Camronx (1848), 2 Kxch. 487. 
Reid. Mnrley v, Sherren (1838), 8 Ad. & El. 754. As to 
fS) ^Consd. Re Walker, [1905] 1 Ch. 160. Generally, 
Mentd. Tourson’s Case (1610), 8 Co. Rop. 170 a ; Shaftea- 
bury V, Shalteabnry (1725), Gilb. Ch. 172 ; Ex p. Sonthcot 


Sub-sect. 2. — Acts during Lucid Intervals. 

36. General rule — Binding.] — Beverley’s 
Case, No. 32, ante, 

37. .] — Hall v. Warren, No. 69, posL 

38. .] — White v. Driver, No. 285, 

post, 

39. Power of attorney.] — Daily Telegraph 
Newspaper Co. v, McLaughlin, No. 124, post, 

.] — See^ generally, Agency, Vol. 1., pp. 295 

et seq. 

Contracts.] — See Part II., Sect. 2, sub-sect. 1, 
D., post. 


Sub-sect. 3. — IMarriage during Lucud 

Interval. 

Sec Part II., Sect. 3, sub-sect. 2, B., post. 


Sub-sect. 4. — Will executed during Lucid 

Interval. 

See Part II., Sect. 8, sub -sect. 5, 


Sub-sect. 5. — Proof of. 

Degree of sanity to be proved.]— Part HI., 
Sect. 2, post. 

Burden of proof.] — See Part HI., Sect. 4, sub- 
sect. 2, B., post, 

In case of wills.] — See Part II., Sect. 8, 

sub-sect. 4, B., post. 


PART I. SECT. 3, SUB-SECT. 2. 

36 i. General rule — Binding,] — Creaoh v. Blood (1845), 8 I. Eq. II. 434 ; 2 Jo. & Lat. 509. — IR. 
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Part li. — Civil Capacity. 


Sect. 1.— IN GENERAL. 

40. Contracts of Idiots.] — A civil contract, 
though for necessaries, by an idiot, after he is 
found by office to be an idiot, or a lunatic, after 
he is found by office to be a lunatic is void (Bridg- 
man, C.J.). — Manby V, Scott (1663), as reported 
in O. Bridg. 229 ; 1 Sid. 109 ; 1 Keb. 441 ; 124 
B. K-. .561, Ex. Ch. 

Amiotalions : — Refd. Davidson v. Wood (1863), 11 W. R. 
791 ; He Rhodes, Rhodes v. Rhodes (1890), 44 Ch. D. 
94. Mentd. Dyer v. East (1669), 2 Keb. 554 ; Tod v. 
Stokes (1698), 12 Mod. Rep. 244 ; Gibbons v. Cloyne (^Bp.) 
(1706), Holt, K. B. 599 ; R. v. Haiighton (1718), 1 Stra. 
83 ; Bolton v. Prentice (1744), 2 Stra. 1214 ; Hatchett v. 
Baddeley (1776), 2 Win. Bl. 1079 ; Compton v. Collinson 
(1790), 1 Hy. Bl. 334 ; Jennings v. Rundall (1799), 8 
Term Rep. 335 ; Nurse r. Craig (1806), 2 Bos. & P. N. R. 
148 ; Montague v. Baron (1825), 5 Dow. & Ry. K. B. 
532 ; Hunt v. De Blaquiere (1829), 5 Bing. 550 ; Belton 
V. Hodges (1832), 9 Bing. 365 ; Leeds & Thii-sk Ry. v. 
Pearnley (1849), 4 Exch. 26 ; Newry & Enniskillen Ry. 
V. Coombe (1849), 3 Exch. 565; Johnston v. Sumner 
(1858), 3 H. ifc N. 261 ; Woodward v. Dowse (1861), 
8 Jur. N. S. 413 ; BarUett v. WeUs (1862), 1 B. & S. 836 ; 
Jolly V. Rees (1864), 15 C. B. N. S. 628 ; Bazeley v 
Fordor (1868), L. R. 3 Q. B. 559 ; Debenham v, Mellon 
(1880), 29 W. R. i41 ; Wilson v. Glossop (1887), 19 
G. B. D. 379 ; Morel v. Westmoreland (1902), 87 L. T. 
635; >Hs 8 Gi-ay v. Cathcart (1922), 38 T. L. R. 562; 
Selby t7. Atkins (1926), 135 L. T. 45. 

41. Acts without consent of guardian.] — 

Beverley’s Case, No. 32, ante. 

42. .] — Leach v. Thompson (1698), 

Show. Pari. Cas. 150 ; 1 E. R. 102, H. L. ; ajfg. 
S. C. sub norn. Thompson v. Leach (1697), 3 Mod. 
Hep. 301. 

AnnoUdions Yates v. Boon (1738), 2 Stra. 1104; 

Zouch d. Abbot & Hallct v. Parsons (1765), 3 Burr. 1794 ; 
Daily Telegraph Newspaper Co. v. McLaughlin, [1904] 
A. C. 776. Mentd. Burgoigne v. Fox (1738), 1 Atk. 575. 

43. Acts of bankruptcy.] — Suppose the case 
of two partners, one an infant or a lunatic, & the 
other a bkpt., the creditors would be without 
remedy imder the statutes of bkpt. if such a 
commission could not be sued out, for an infant 
or a lunatic cannot be a bkpt. (Willes, C.J.). — 
CiiisPE V. Perrit (1744), Willes, 467 ; 125 E. R. 
1272. 

Annotations: — Mentd. Ex p. Layton, Ex p. Hardwicko 
(1801), 6 Vos, 434 ; Re Corson, Ex p. Do Tastet (1810), 
1 Rose, 10 ; Ex p. Brown, Ex Munton (1812), 1 Ves. 
& B. 60 ; Re Chambers, Ex p. Chambers (1835), 1 Deac. 
197. 

44. Acts for benefit of lunatic.] — Elliot v, 
Ince, No. 126, post. 

45. Effect of single delusion — Relating to sub- 
ject-matter.] — Action by pui’chaser against exors. 
of vendor for specific performance of an agreement 
to sell an estate. Defence, unsoundness of mind 
& incapabihty. It was field on the evidence that 
the vendor, who was eighty years of ago, suffered 
from brain disease & insanity produced thereby 
as well as, & distinct from, insanity evidencing 
itself in delusions, & also from general enfeeble- 
ment of mind. One of such delusions did to 
some extent enter into the matter of the contract, 
but, in the opinion of the ct., not so far as to form 


the foundation of it. The medical evidence was 
that the vendor, though capable to some extent 
of transacting business, was not competent to 
enter into the contract in question, which, how- 
ever, was reasonable & simple. There was strong 
lay evidence that the vendor perfectly under- 
stood the transaction. The ct. being of opinion 
on the whole evidence, notwithstanding the 
medical testimony, that the vendor was sufficiently 
sane at the time to understand, & did understand, 
the transaction, granted specific performance. — 
Birkin V. Wing (1890), 63 L. T. 80. 

46 . Question for Jury.] — Jenkins 

V. Morris, No. 216, post. 

Contracts of drunkards — Whether void or void- 
able — At option of drunkard.] — See Contract, 
Vol. XII., pp. 41 et seq. 


Sect. 2.— contracts. 

Sub-sect. 1. — Contracts Generally. 

A, Bond fide Transactions Without Notice. 

47. General rule — Not set aside.] — A bill was 
filed to set aside a deed of conveyance twenty - 
seven years after its execution, on the ground of 
the lunacy of grantor & other collateral circum- 
stances of fraud. At the liearing of the cause 
these collateral circumstances were not estab- 
hshed ; — Held : pltf. was not entitled to an issue 
to try the question of the lunacy of the grantor, 

Qu. : whether a conveyance executed by a 
lunatic is absolutely void in the absence of notice 
of the lunacy to the party claiming under the 
conveyance, & of all circumstances of fraud. 

Qu. : wdiether such a conveyance is voidable', 
& if so, under what circumstances. 

Such a conveyance executed under circum- 
stances of fraud, the lunacy being one of those 
circumstances, might be set aside. It is an 
established doctrine of equity, that where a bill 
sets up a case of fraud as a ground for relief A 
such fraud is not proved, pltf. is not entitled to 
rehef by establishing some other fact independent 
of the fraud, which might of itself create a title 
to relief imder a head of equity distinct from that 
applicable to the case of the fraud alleged. — 
Price v. Berrington (1851), 3 Mac. & G. 486 ; 
18 L. T. O. S. 56 ; 15 Jur. 999 ; 42 E. R. 348, 
L. C. 

Annotations : — Reid: Jacobs V. Riebards, Jacobs r. Porter 

(1854), 18 Bcav. 300 ; Elliot v. Inco (1857), 7 De O. M. 

& G. 475 ; York Glass Co. v. Jubb (1925), 134 L. T. 36. 

48. .] — Elliot v. Ince, No. 126, 

post. 

49. Impossibility of putting parties 

In statu quo.] — A ct. of equity will not interfere 
to set aside a contract, overreached by an inquisi- 
tion in lunacy, if fair & without notice ; especially 
where the parties cannot be reinstated. 


PART II. SECT. 1. 

c. General rule.] — All acts done 
during lunacy to bind the lunatic’s 
estate shall be avoided. — Ely’s (Lord) 
Case (1764), 1 Ridg. Pari. Rop. 515, 
519.“-~IR. 


44 I. Arts for benefit of lunatic.] — 
McLaughlin v. City Bank op 
Sydney (1912), 14 0. L. R. 684.— AUS. 


PART II. SECT. 2, SUB-SECT, 1.— A. 

47 1. General rule — Not set aside .] — 


A contract enteied into by a person 
who does not know or suspect the 
other contracting party to be a lunatic 
cannot be avoided on the ground merely 
of the inadequacy of the consideration. 
To set aside such a contract there 
must have been some fraud, imposition 
or over-reaching on the part of the 
person seeking to uphold the contract 
or some evidence to show that the con- 
tract was not fairly made. — TREMiLiii 
V. Benton (1892), 18 V. L. R. 607. 


— AUS. 

47 il. .]— The rule both of 

law & equity, as to a contract entered 
into by a person apparently of sound 
mind & not known by the other con- 
tracting party to be insane, is that 
such a contract, if fair, bond fide, & 
completely executed, is valid. Even 
though such a contract might be void 
at law, It will only bo sot aside in 
equity for fraud. — Hassard v. Smith 
(1872), 6 I. R. Eq. 429.— IR. 
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It is impossible to give pltf. the relief he prays, 
or any relief, except upon the ground, that he 
was a lunatic at the time the contract took place. 
The establishment of that fact is indispensably 
necessary (Grant, M.R.). — Niell v. Morley 
( 1804), 9 Ves. 478 ; 32 E. R. 687. 

Annotations : — Apld. Price v, Berringrton (1851), 3 Mac. & O. 
486. Consd. Campbell v. Hooper (1855), 3 Sm. & G. 153. 
Distd. Elliot V. Ince (1857), 7 Do G. M. & Q. 475. Refd. 
Molton V. Camroux (1848), 2 Exch. 487 ; Jacobs v. 
Richards, Jacobs v. Porter (1854), 18 Beav. 300 ; Wilt- 
shire V. Marshall (1866), 14 W. R. 602 ; York Glass Co. v. 
Jubb (1925), 134 L. T. 36. 

60. .] — TJnsoundness of mind 

will not vacate a contract, if it be unknown to the 
other contracting party, & no advantage be 
taken of the lunatic especially where the con- 
tract is executed in whole or in part, so that the 
parties cannot be restored to their original 
position. 

Therefore, where a lunatic purchased certain 
annuities for his life, of a society which at the 
time had no knowledge of his unsoundness of 
mind, the transaction being in the ordinary 
course of human affairs, & fair & bond fide on the 
part of the Society : — Held : after the death of 
the lunatic his personal representatives could not 
recover back the premiums paid for the annuities. 

This special verdict hardly shows any such 
state of mind [lunacy] ; but, even if it did, the 
modem cases show, that when that state of mind 
was unknown to the other contracting party, & 
no advantage was taken of the lunatic the defence 
cannot prevail, especially where the contract is 
not merely executing, but executed in the whole 
or in part, & the parties cannot be restored 
altogether to their original position (Patterson, 
J.). — Molton v. Camroux (1849), 4 Exch. 17 ; 
18 L. J. Ex. 350 ; 13 L. T. O. S. 305 ; 154 E. R. 
1107, Ex. Ch. 

Annotations: — Gonsd. Price v, Bonington (1851), 3 Mac. 
& G. 486, Apld. Beavau v. M‘ Donnell (1854), 9 Exch. 
309. Consd. Campbell v. Hooper (1855), 3 Sm. & G. 
153. Distd. Elliot V. Inco (1857), 7 Do G. M. & G. 475. 
Consd. Imperial Loan Co. v. Stone, [1892] 1 Q. B. 599. 
Apld. York Glass Co. v. Jubb (1925), 134 L, T. 36. Refd. 
Jacobs «. Richards, Jacobs v. Porter (1854), 18 Beav. 
300 ; Moss v. Tribe (1862), 3 F. & F. 297 ; Matthews v, 
Baxter (1873), L. R. S Exch. 132. Mentd. Re London 
Celluloid Co. (1888), 39 Ch. D. 190. 

51. Deed securing money advanced.] — In a 

suit in which a person found limatic sought to 
set aside a deed executed by her as a security for 
moneys advanced at a time subsequent to that 
from which she was found lunatic, & in which 
deft, by his answer denied notice of the lunacy, 
the deed was not set aside, although at the hearing 
deft, by his counsel admitted that pltf. was at the 
time of executing the deed of unsound mind ; 
enquiries were directed as to the fact of the 
advance & the circumstances attending it, & as 
to the application of the money ; & upon further 
directions the deed was ordered to stand as 
security for the money reported to have been 
actually advanced, with interest & costs. — K irk- 
wall V. Flight (1842), 3 W. R. 529. 

Annotation : — Apld. Campbell v. Hooper (1855), 3 Sm. & G. 
153. 

62. Agreement to purchase land — Payment of 
deposit.] — Pltf. entered into a written contract 
for the purchase of certain land at a specified 
price from certain persons, vendors thereof on 
behalf of deft., on the terms & conditions that 
pltf. should forthwith pay a sum of £415 as a 


PART II. SECT. 2, SUB-SECT. 1.— B. 

64 i. Whether a sufficient defence. \ — 
Pltfs. made oertain necessary repairs 
upon deft. *8 vessel. At the time the 
agreement for the repairs was made, 
one of pltfs. knew that deft, was sub- 


deposit on the purchase ; that the purchase 
should be completed by Mar. 25, 1852 ; that 
within four weeks after the contract the vendors 
should deliver to pltf. an abstract of title to the 
property & deduce a good title thereto ; that 
within two months after the delivery of such 
abstract, pltf. should deliver to the vendors a 
statement of any objections to the title, &, if no 
objections were so delivered, the title should 
be considered as accepted ; that on payment of 
the residue of the purchase-money on the said 
Mar. 25 the vendors would convey the premises 
to pltf. ; that if pltf. should neglect or fail to 
comply with these conditions his deposit money 
should be forfeited to the vendors. Pltf. paid 
the deposit at the time of entering into the 
contract, & an abstract of title was afterwards 
duly delivered to him, to which no objection was 
made. At the time he entered into the contract 
he was a lunatic, & incapable of understanding 
its nature ; but this deft, did not know, & the 
contract on his part was a bond fide one : — Held : 
as the contract was entered into by deft., & the 
money received, fairly & in good faith, & without 
knowledge of the lunacy, &, so far as concerned 
the deposit, the transaction was completely 
executed, pltf. was not entitled to the return of 
the money so deposited. — Beav an v. M‘ Donnell 
(1854), 9 Exch. 309 ; 2 C. L. R. 474 ; 22 L. T. 
O. S. 243 ; 156 E. R. 131 ; subsequent 'proceedings^ 
10 Exch. 184. 

Annotation : — Refd. Wiltshim v. Marshall (1866), 14 W. R. 

602. 

See^ generally^ Sale of Land. 

53. Supplying goods to agent.] — Pltf. was a 
tradesman, & deft, had given his wife authority 
to deal with pltf., & had held her out as his agent 
& as entitled to pledge his credit. Afterwards 
deft, became insane, &; wliilst his malady lasted, 
his wife ordered goods from pltf. who accordingly 
supplied them. At the time of supplying the 
goods pltf. was unaware that deft, had become 
insane. Deft, afterwards recovered his reason, & 
then refused to pay for the goods supplied to his 
wife by pltf. : — Held : deft, was liable for the 
price of the goods. — Drew v Nunn (1879) 4 
Q. B. D. 661 ; 43 L. J. Q. B. 591 ; 40 L. T. 671 ; 
43 J. P. 541 ; 27 W. R. 810, 0. A. 

Annotations .’—Hetd. Burko r. Amalgamated Soc. of Dyers, 

[1906] 2 K. B. 583. Mentd. Chili Republic v. Lcmd on 

River Plate Bank (1894), 10 T. L. R. 658 ; Willis, Faber 

V. Joyce (1911), 104 L. T. 676 ; Edwards v. Porter, 

McNeall v. Hawes, [1923] 2 K. B. 638. 

Contracts of drunkards .] — See Contract, Vol. 
XII., pp. 41 et seq. 

B. Knowledge of Lunacy. 

54. Whether a sufficient defence.] — Wheij a 
tradesman supplied a person with goods suited to 
hifi station, & afterwards, by an inquisition taken 
under a commission of lunacy, th^ per^n was 
found to have been lunatic before & at the time 
when the goods were ordered & supphed : 
Held: this was not a sufficient defence to an 
action for the price of the goods, the teadesman 
at the time when he received the orders & supplied 
the articles, not having any reason to suppose that 

deft, was a lunatic. , j.- t 

A lunatic is capable of contractmg for neces- 
garies. — ^B axter v. Portsmouth (Earl) (182d), 

confined in asylum for the Insane : 
Held: pltfs. were entitled to recover 
for the work done. — Robebtson v. 
Kelly (1882), 2 O. R. 163. — CAN. 

d. Sufftdenev of knowledge.] — A 
vendor was Insane, but not on au 
subjects ; &, apart from bis delusions. 


Jeot to Insane delusions, bollovuig that 

S eople were consplrinsr against nin« to 
0 him some injury. He, boweye^ 
superintended the repairs, & talked 
IntelUgenUy to the workmen employed 
about the vessel ; but some months 
afterwards ho became violent, & was 
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Sect. 2, — Contracts: Sub-sect. 1, B., C., D. <&: E,; 
sub-sect. 2, A., B, & C,] 

6 B. & C. 170 ; 2 C. & P. 178 ; 108 E. R. 63 ; 
sub nom. Bagster v, Portsmouth (Earl), 7 Dow. 
& Ry. K. B. 014. 

Annotations: — Oonsd. Molton v. Camroux (1848), 2 Exch. 

487 ; Campbell v. Hooper (1856), 3 Sm. & G. 153. 

Refd. B.'owne v. Joddrell (1827), Mood. & M. 105 ; 

Howard v. Digby (1834), 8 Bli. N. S. 224 : Imperial Loan 

Co. V. Stone, [1892] 1 Q. B. 699 ; York Qlaes Co. v. Jubb 

(1925), 134 L. T. 38. Mentd. Gore v. Gibson (1844), 

13 M. & W. 623. 

66. .] — Levy v. Baker (1827), Mood. 

& M. 106, n., N. P. 

66. .] — In an action for work done by 

pltf., as an attorney, for deft., who pleaded 

lunacy ; — Held : this was no defence unless pltf. 
knew it ; &, it appearing that deft, had been 
duly placed in an asylum while he suffered under 
delirium tremens, & was mad from time to time 
when under the influence of drink, but that pltf. 
did not do business with him at those times ; it 
was for the jury to say whether, when he took his 
instructions, deft, was insane to his knowledge. — 
Moss V. Tribe (1802), 3 F. & P. 297, N. P. 

67. .] — Where deft, in an action of 

contract, sets up the defence that he was insane 
when the contract was made, in order to succeed 
in his defence he must show that at the time of 
the contract his insanity was known to pltf. — 
Imperial Loan Co. v. Stone, [1892] 1 Q. B. 699 ; 
61 L. J. Q. B. 449 ; 66 L. T. 556 ; 56 J. P. 436 ; 
8 T. L. R. 408, C. A. 

Annotations: — Consd. Leaver v, Torres (1899), 43 Sol. Jo. 

778. Apld. York Gloss Co. v. Jubb (1925), 134 L. T. 36. 

68. .] — Deft, entered into a contract by 

correspondence, after inspection of the property, 
to purchase pltf. co.’s glassworks & business as a 
going concern for £54,600, a lower price than 
that originally asked by the vendors. At that 
date he was suffering from general paralysis of 
the insane, & was shortly afterwards removed to 
a lunatic asylum. The purchase was not com- 
pleted, & some months later the receiver of deft.'s 
estate, appointed under the Lunacy Acts, repu- 
diated the contract. The co. then brought an 
action for damages for breach of contract. The 
judge before whom the action was tried, gave 
judgment for pltfs. & ordered an inquiry into the 
damages suffered by them, the result of which 
was that he awarded the sum of £21,000. Deft, 
appealed from the judgment & the award of 
damages ; — Held : as deft, had failed to prove 
that pltf. CO., or their representatives knew, or 
had any reason to suppose that he was insane at 
the date of entering into the contract, there was 
a valid & binding contract at common law, there 
was no equitable ground such as that of unfairness 
for relieving deft. & his estate of liability under 
the contract, as the price of the works was the 
result of bargaining & was fair & reasonable, & 
having regard to the rapid depreciation of the 
property between the dates of the contract & its 
repudiation by the receiver, the damages were 
not excessive. — Y ork Glass Co., Ltd. v. Jubb 
(1925), 134 L. T. 36 ; 42 T. L. R. 1, 0. A. 

59 , Lunatic imposed upon.] — No person 

can in defending an action, be allowed to stultify 
himself ; & therefore deft, cannot, in an action 
for work & labour, set up his own insanity as 
a defence, unless he has been imposed -upon by 
pltf. in consequence of his mental imbecility. 


— ^Brown V. Jodrell (1827), 3 C. & P. 30 ; Mood. 
& M. 105, N. P. 

Annotations: — Coxud. Molton v, Camroux (1848), 2 Excb. 
487. Refd. Imperial Loan Co. v. Stone, [1892] 1 Q. B. 
599. Mentd. Gore v. Gibson (1844), 13 M. & W. 623. 

50. .] — To constitute a defence to 

an action for use & occupation of a house taken 
by deft, under a written agreement, at a stipu- 
lated sum per annum, it is not enough to show 
that deft, was a lunatic, & that the house was 
unnecessary for her ; but it must be also shown 
that pltf. knew this, & took advantage of deft.'s 
situation ; & if that be shown, the jury should 
find for deft. ; & they cannot, on these facts, 
find a verdict for pltf. for any smaller sum than 
that specified in the agreement. — Dane v. Kirk- 
wall (Viscountess) (1838), 8 0. & P. 679, N. P. 

Annotations: — Consd. Molton v. Camroux (1848), 2 Excb- 
487 ; Campbell v. Hooper (1856), 3 Sm. & Q. 153. Refd. 
Imperial Loan Co. v. Stone, [1892] 1 Q. B. 599 ; York 
Glass Co. V. Jubb (1926), 134 L. T. 36. 

- .] — Molton v. Camroux, No. 

50, ante. 

52 . .] — The insanity of a mtgor. at 

the date of the mtge. will not annul the right of a 
mtgee. to a foreclosure decree, unless the mtgee. 
knew of the mtgor. ’s insanity & took advantage 
of it. 

If to the fact of lunacy of one party, you add 
dishonest conduct on the part of the other con- 
tracting party, & show that he knew of the lunacy, 
& took advantage of it, then the right to recover 
under the contract is gone, & the lunacy has its 
full effect of totally annulling the contract {per 
Cur.). — Campbell v. Hooper (1855), 3 8m. & G. 
153; 3 Eq. Rep. 727; 24 L. J. Oh. 644; 25 
L. T. O. S. 220 ; 1 Jur. N. 8. 670 ; 3 W. R. 528 ; 
05 E. R. 603. 

Annotation: — Ck)iiBd. York Glass Co. v. Jubb (1925), 134 
L. T. 36. 

63 . Obtained after contract but before action.] 

— York Glass Co., Ltd. v. Jubb, No. 58, ante. 

Contracts of drimkards.] — See Contract, Vol. 
XII., pp. 41 et seq. 

C. Contracts Wholly or Partially Performed. 

64 . Not set aside — Lapse of time— Subsequent 
purchase for value.] — Winch comb v. Hall (1630), 

1 Rep. Ch. 40 ; 21 E. R. 501. 

66. If fair & without notice — Inability 

to reinstate parties.] — Niell v. Mori^ey, No. 49, 
ante. 

55. ,] — Molton v. Camroux, 

No. 50, ante. 

67. .] — Kirkwall v. Flight, No. 

51, ante. 

68. .] — Beavan V. M‘Donnell, 

No. 62, ante. 

Contracts of drunkards.] — See Contract, Vol. 
XII., pp. 41 et seq. 

D. Contracts during Lucid Interval. 

69 . Deed executed before inquisition — Inquisi- 
tion relating back.] — Upon a bill for specific per- 
formance of a contract, over-reached by a com- 
mission of lunacy, pltf. not having traversed the 
inquisition, an issue was directed, whether deft, 
was a lunatic at the execution ; if so, whether he 
had lucid intervals ; & whether the contract was 
executed during a lucid interval ; the difficulties 
in executing the contract, which was for the sale 
of an estate vested in the lunatic, viz. that the 


a strangw inlgbt not perceive his in- i he was bewitched, which, It was shown, with notice of the vendor’s condition. — 

swity. In the negotiation for a sale was one of his delusions ; — Held : this McDonald v. McDonald (1869), 16 

of land, he said to the purchaser that was not suflloient to affect the vendee Gr. 8L — CAN. 
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price was to be fixed by persons to be nominated, 
not appeping strong enough to preclude the 
previous inquiry, with a view to performance : 
pltf. being '\;^ling to take the title. 

The law upon this subject is, that all acts done 
during a lucid interval are to be considered done 
by a person perfectly capable of contracting, 
managing, & disposing of, his affairs, at that 
period. This has more frequently occurred upon 
wills. A multitude of questions has been raised 
upon the execution of a will during a lucid interval ; 
&, that being proved, the will has been held valid 
& effectual to all intents & purposes for the 
conveyance of real & person^ estate ; as if 
testator had never been deranged. It must be 
the same as to contract, or any disposition of 
property. If he had made an absolute convey- 
ance, it would have been good, if made in a lucid 
interval (Grant, M.R.). — Hall v, Warren (1804), 
9 Ves. 605 ; 32 E. K. 738. 

Annotations: — Refd. Milnes v, Qery (1807), 14 Ves. 400 ; 

Re Walker (1904), 74 L. J. Ch. 86. Mentd. Agar u. 

Maoklew (1825), 4 L. J. O. S. Ch. 16. 

70. Deed executed after inquisition.] — Re 

Walker, No. 172, post. 

71. Deed executed in lunatic asylum — 
Acquiescence after discharge.] — Deeds were 
executed by a party whUe he was in confinement 
in a lunatic asylum. He read them over before 
he executed them, & suggested several alterations, 
&; acquiesced in them for several months after his 
discharge from the asylum. A bill, filed by him 
afterwards for tlie purpose of setting these deeds 
aside, was, under the circumstances, dismissed. 

The only question for my decision in this case 
is, were the deeds executed under such circum- 
stances as to bo binding upon pltf. ; & for the 
reasons that 1 have stated I think that they are 
binding upon pltf. I am satisfied that no coercion 
was used & also that he perfectly understood the 
nature & objects of the deeds (Lord Lyndhurst, 
C.). — Selby v, Jackson (1844), 6 Beav. 192 ; 13 
L. J. Ch. 249 ; 2 L. T. O. S. 360 ; 49 E. 11. 799, 
L. C. 

Annotation .—Refd. Molton V. Camroux (1848), 2 Exch. 

487. 

Contracts of drunkards.] — See Contract, Vol. 
XII., pp. 41 ef seq. 

E. Lunacy after Contract Made. 

Performance with leave of judge.] — See Part X., 
Sect. 5, sub -sect. 5, post. 

Lunacy of solicitor — Position of articled clerk.] — 

See Solicitors. 

Lunacy of surety — Continuing guarantee.] — Sec 
Guarantee, Vol. XXVI., p. 209, No. 1643. 

Breach of promise of marriage.] — See Husband 
& Wipe, Vol. XXVII., p. 33, No. 86. 

Lunacy of member of trade union — Alteration of 
rules.] — See Trade & Trade Unions. 

Lunacy of partner.] — See Part X., Sect. 4, post. 

Lunacy of principal — Termination of agent’s 


authority.] — See Agency, Vol. I., pp. 660, 692, 
Nos. 2763, 3015-3017. 

Compare Nos. 183, 185, post. 


Sub-sect. 2. — Particular Instances. 

A. Assignments. 

72. Assignment of debt.] — Palmer v. Park- 
hurst (1668), 1 Cas. in Ch. 112 ; 22 E. R. 719. 
Annotation : — Refd. Molton v. Camroux (1848), 2 Bxoh. 487. 

73. Assignment of personal estate — Made 
under misapprehension.] — Manning v. Gill, No. 
170, post. 

B. Bills of Exchange^ Promissory NoleSt etc. 

See, generally. Bills op Exchange, Vol. VI. 

74*. Promissory note — Drawn in unusual form 
— Right of indorsee.] — If a person, perfectly 
imbecile in mind, is imposed upon, & induced to 
sign a promissory note, which is drawn in an 
unusual form, such note is bad, even in the hands 
of an indorsee. — Sentance v. Poole (1827), 3 

C. & P. 1, N. P. 

75. Insanity of indorser — Defence by 

maker.] — The maker of a promissory note, sued by 
an indorsee, was allowed to plead that the indorser 
was a lunatic at the time of the indorsement. — 
Alcock V. Alcock (1841), 3 Man. & G. 268 ; 133 
E. R. 1144. 

Annotation : — Consd. Molton Camroux (1848), 2 Excli. 487. 
Compare No. 57, ante. 

C. Deeds and Conveyances. 

Sales, purchases, & leases, see Sub-sect. 2, I., 
post. 

76. Deeds.] — Beverley’s Case, No. 32, ante. 

77. .] — Leach v. Thompson (1698), Show. 

Pari. Cas. 150 ; 1 E. R. 102, H. L. ; affg. S. C. 
sub nom. Thompsons. Leach (1697), 3 Mod. Rep. 
301. 

Annotations: — Refd. Yates v. Boen (1738), 2 Sira. 1104; 
Zouch d. Abbot & Hallet v. ParHOiiB (1765), 3 Burr. 1794 
Daily Telegraph Newspaper Co. v. McLaughlin, [1904] 
A. 0. 776. Mentd. Burgoyno v. Benson (1738), West 
<cwp. Hard. 340. 

78. Executed in extremis — No direct 

proof of insanity.] — Although there is no direct 
proof that a man is non coynpos or delirious, 
yet if the deed be executed in extremis, it cannot 
be supposed that he had a mind adequate to the 
business he was about ; <fc might more easily bo 
imposed upon. — Pane v. Devonshire (Duke) 
G718), 6 Bro. Pari. Cas. 137 ; 2 E. B. 984, H. L. 

79 . Plea of non est factum — Evidence oT 

lunacy.] — Lunacy may be given in evidence on non 
est factum. — Yates v. Boen (1738), 2 Stra. 1104 ; 
93 E. R. 1060. 

Anywtations : — Refd. Ooro v. Gibson (1845), 13 M. & W. 
623 ; Molton v. Camroux (1848), 12 Jm*. 800. 

go, Obtained by keeper.] — Deed set 

aside, as obtained by fraud, & undue influence by 


PART II. SECT. 2, SUB-SECT. 2.— B. 

. Promissory note — Insanity of 
1 TT ^ Cameron (1893), 


part II. SECT. 2, SUB-SECT. 2.— C 

. -- — — The deed of a lunatic 

is not absolutely void, but voidable, & 
can only be avoided by the grantor o: 
JUS representatives. — D oe d. xu 

T~7“*l — III order to avoid t 
o a lunatic, or a person ii 

® ? of Intoxioatlon, two thmim musi 

established, his inoapaoityto con 


tract, & his equitable right to bo 
relieved ; & whore the incapacity to 
contract, the result of dissipation, 
was established, & inadequacy of con- 
sideration shown, the ct. granted 
relief. — Jones v. Caxein (1876), 3 Fug. 
356.— CAN. 


76 iil. .] — A man, by putting his 

al to an instrument, does not make it 
s deed, if at the time of so doing he 
as so weak as to be incapable of 
idorstanding it If explained, to him, 
though he might not fall witlnn the 
rict legal definition of an idiot.— 
A.LL V. Ball (1826), Sm. & Bat. 183 ; 
Jd., 3 Bll. N. S. 1 ; 1 Bow. & Cl. 880 ; 


Sm. & Bat. 454. — IR. 

76 iv. .] — Fenton & Macan v. 

Armstrong (1835), 4 Ir. L. Rec. N. S. 
167.— IR. 

76 V. . 1 — Creagh V . Blood 

(1845), 8 I. Eq. R. 434 ; 2 Jo. & Lat. 
509.— IR. 

76 vi. .] — Fomid that a deed 

executed by a person who had a few 
months before been quite insane & who 
was still of weak mind, was neverthe- 
less effectual as his deed, there being 
no proof of fraud on the part of those 
in whose favour it was granted. — 
Morrison v. Morrison (1841), 4 

Dunl. (Ct. of Sess.) 337. — SCOT. 

IT 9. 



Lunatics and Persons of Unsound Mind. 


Sect. 2, — Contracts: Sub-sect. 2, C,, D., A’., 

(a) & (6).] 

a keeper of a liouse for lunatics from a person under 
his care ; as within the general principle arising 
from the relation of guardian Sl ward, attorney & 
client, etc. — Wright v. Proud (ISOd), 13 Ves. 130 ; 
33 E. R. 246, L. C. 

Annotations: — Mentd. Hunter v. Atkins (1834), Coop. iemp. 

Broiurh. 464 ; Ohoslyn v. Dal by, Dalby v. Cheslyn (1836), 

2 Y. & C. Ex. 170 ; Lilos v. Terry, [1895] 2 Q. B. 679. 

Degree of weakness of mind.] — 

Deeds set aside, the execution of which had been 
obtained by imposition from an imbecile old man. 
A degree of weakness of mind, far below what would 
be necessary to justify a commission of lunacy, if 
it has been taken advantage of to procure the 
execution of a deed, will be sufficient ground for 
setting that deed aside. — ^Blackford v. Christian 
(1829), 1 Knapp, 73 ; 12 E. R. 248, P. C. 

82. .] — On a question whether a 

deed was void in law, on the ground of unsoundness 
of mind in the person by whom it was executed, the 
judge directed the jury that the question for them 
to try was, whether B. was a person of sound mind 
or not ; & that, to constitute such unsoundness of 
mind as should avoid a deed at law, the person 
executing must be incapable of understanding &; 
acting in the ordinary affairs of life. Exception 
to this — for that the judge ought to have directed 
the jury that the unsoundness must amount to 
idiocy, in the strict legal definition of the term. 
But the judge’s direction held by the cts. below 
to be good, & the judgment affirmed by the Lords. 

The strict legal definition of an idiot, in an old 
book which I have brought down with me, is, 
that if a man can repeat the letters of the alphabet, 
or read what is set before him, he cannot be taken 
to be an idiot. But you would say that this was 
contrary to common sense ; for as to repeating 
the letters of the alphabet, or reading what is set 
before him, a child of three years old may do that. 
Then the question is whether the party was of 
sound mind or not, & that is the question here. 
To be sure the judge goes on to say that, as one 
test of capacity or incapacity, the jury was at 
libei*ty to consider whether the party was capable 
of understanding what he did by executing the 
deed in question, when its general import was 
explained to him ; & simely that is one good test, 
& there is nothing irre^ar in that. But the 
question is whether, taking the whole direction 
ti)gether, it is right, & I think it is (Lord 
Tenterden). — Ball V. Mannin (1829), 3 Bli. N. S. 
1 ; 1 Dow. & Cl. 380 ; 4 E. R. 1241, H. L. 

83. Effect of subsequent finding of In- 

quisition.] — Sbrgeson V. Sealey, No. 436, post. 

84. .] — Jacobs v. Richards, Jacobs 

V. Porter, No. 94, post. 

85. .] — Ferguson v. Borrett, No. 

446, post. 

g 0 . Executed by committee — On behalf 

of lunatic.] — Lawrib v. Lees, No. 1173, post. 


37 , Deeds & wills — Whether distlngulsh- 

able.]~LEACH V. Thompson (1698), Show. Pari. 
Cas. 150 ; 1 E. R. 102, H. L. ; affg. S. C. svh nom, 
Thompsons. Lbacjh (1697), 3 Mod. Rep. 301. 

Annotations : — Reid. Zouch d. Abbot & Hallet v. Parsons 
(1765), 3 Burr. 1794 ; Dally Tolomph Newspaper Co. 
V. MoLaufirhlin, fl904J A. C. 776. Mentd. Burgroyne v. 
Benson (1738), West temp. Hard. 340 ; Yates v. Boen 
I (1738). 2 Stra. ' " ' 

88. Distinction between.] — Re 

Walker, No. 172, post. 

89 . Procuring execution of— 

Whether fraud within Real Property Limitation 
Act, 1833 (c. 27), s. 26.] — T., a person of unsound 
mind, living in the family of D. became entitled 
as heiress-at-law to certain lands. D. received 
the rents & profits of such lands for thirteen years 
during the life of T. & eleven years after her death, 
when D. died. D. had procured T. to execute a 
will devising part of her estate, & also indentures 
for conveying other parts, to D. & her heirs : — 
Held : D. had founded her title upon the instru- 
ments which she had procured T. to execute in her 
favour ; <fe her claim to the lands in question must 
be deemed to be under, & not against T. & there 
was, therefore, no adverse possession as against T. 
or those claiming under her. Semble : procuring 
instruments of conveyance devise to be executed 
by a person of unsound mind was a fraud within 
the above sect. — L ewis v . Thomas (1843), 3 
Hare, 26 ; 67 E. R. 283. 

Annotation : — Refd. Manby v. Bowicko (1857), 3 K. & J. 342. 
Wills.] — See Sect. 8, posf. 

90. Conveyance of land.] — A conveyance of 
land was obtained from a person of weak intellect ; 
reconveyance ordered, although the land had been 
sold to purchasers, & there had been a descent. — 
Lewis v. Vaughan (1607), Toth. 42 ; 21 E. R. 118. 

91 . Fraud.] — Price v . Berrington, No. 

47, ante. 

Sales & purchases.] — See Sub-sect. 2, I., 

post. 

D, Life Insuratwc. 

Suicide of assured whilst insane.] — See Insur- 
ance, Vol. XXIX., pp. 366, 367, 372, Nos. 2945, 
2949, 2952, 2955, 2987. 

Duty to disclose mental condition of assured.] — 

See Insurance, Vol. XXIX., p. 352, No. 2855. 

E. Marriage. 

See Sect. 3, post. 

F. Mortgages. 

See, generally, Mortgage. 

92. Voluntary conveyance of equity of re- 
demption.] — Conveyance voluntary made by a 
person weak, though no lunatic, avoided. — ^White 
V. Small (1682), 2 Cas. in Ch. 103 ; 22 B. R. 867. 

93. Mortgage by lunatic — Subsequent in- 
quisition finding antecedent lunacy — Foreclosure.] 
— Snook v. Watts, No. 386, post. 


83 i. Effect of subsequent finding 

of inquisition .] — Where the deed to the 
vendor was executed on Feb. 1, 1854, 
& in Doc. a commission of lunacy was 
issued against the grantor in that deed, 
under widen it was found that he was 
insane, Sc had been so from Feb. or 
Mar. previous, the ct. refused to enforce 
the contract. — Francis v. St. Germain 
(1858), 6 Gr. 636. — CAN. 

f. Executed during lucid 

interval — Onus of proof .] — ^Where the 
grantor under a deed Is shown to have 
been afifticted with a continuous type 
of insanity for some time prior to the 
date of the deed the onus is on those 


upholding the deed to prove its execu- 
tion during a lucid interval. — Hoover 
V. Nunn C1912), 22 O. W. R. 28 ; 3 
O. W. N. 1223 ; 3 D. L. R. 503.-~CAN. 

g. .] — A deed 

executed by a party who is Insane 
with lucid intervals, will not be set 
aside unless it is shown that he was 
insane at the time of the execution of 
the deed. Sc that his insanity was 
known to the grantee.— C onrad v. 
Halifax Lumber Co., Ltd. (1919), 52 
N. S. R. 250.— CAN. 

91 i. Conveyance of land — Fraud .] — 
Young v. Young (1863) 10 Gr. 365. — 

CAN. 
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h. Mortgage by lunatic.] — Pltf., on 
Apr. 4, 1864, mtged. lEtnd to L., who 
covenanted thereby for quiet enjoy- 
ment by pltf. until default. Deft., 
L.’s adndnistrator, pleaded that L. 
conveyed the land to pltf. on Mar. 31, 
1864, wliloh was pltf.'s only title to the 
land ; that the mtge. sued on was to 
secure the purchase -money, & was 
executed immediately after the deed, 
&; as a part of the same transaction ; Sc 
that L. was of unsound mind when he 
executed the deed on Mar. 31, 1864, 
which was proved at the trla : — Held : 
the plea was bad ; for the avoidance of 
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.] — (1) An inquisition find- 

.-^t'nartv to have been a lunatic for a period long 
In^cei^t to the date of a mtge. deed executed 
Urn wUl not prevent the ct. from making a 
^Lree of foreclosure upon the deed being proved 
in the usual manner by the attesting ^tness. 

(2) A deed though overreached by the rinding 
of an inquisition in lunacy, is not, therefore, 

necessarily primd facie void. ' 

(3) A party claiming under a deed is not bound 
to prove the sanity of the person executing it; 
the burden of proof lies on the other side. — 
Tacobs V. Richards, Jacobs v. Porter (1854), 
18 Beav. 300 ; 23 L. J. Ch. 557 ; 23 L. T. O. S. 
II ; 18 Jur. 527 ; 2 W. R. 174 ; 52 E. R. 118 ; 
on cippeal, 5 De G. M. & G. 55. 

Annotations : — ^Refd. Campbell v. Hooper (ISf) 5), 3 Sm. & G. 
153 ; Wood V. Divarris (1856), 11 Excb. 493. 

95. .] — Campbell v. Hooper, 

]\"o. 02, ante, 

96 . After receiver appointed.] — Re 

Marshall, Marshall v. Whatei,ey, No. 173, post. 

G. Necessaries. 

(a) Capacity to Contract. 

97. General rule.] — Baxter v. Portsmouth 
(Earl), No. 54, ante. 

(b) Liability to Pay for. 

See Sale of Goods Act, 1803 (c. 71), s. 2. 

98. Obligation Implied by law,] — (1) Tlie 
Duchess of Norfolk was entitled, under the trusts 
of the settlement made in contemplation of her 
marriage with the Duke in 1771, to two annuities 
of £700 & £300, charged by way of pin-money, 


641 ; Dixon v. Dixon (1878), 9 Ch. D. 587 ; Edward v. 
Cheyuo (No. 2) (1888), 13 App. Cas. 385. As Apld. 
Wentworth v. Tubb (1842), 12 L. J. Ch. 61. Folld. lie 
J., [1909J 1 Ch. 574. Reid. Molton v. Camroux (1818), 2 
Exch. 487 ; Re Rhodes, Rhodes v. Rhodes (1890), 44 
Ch. D. 94. Oeneralhj, Mentd. Leach v. Way (1835), .5 
L. J. Ch. 100 ; Lea v. Grundy (1855), 24 L. T, 0. S, 287 ; 
Moore v. Barber (1865), 5 GUT. 43. 

99. ,] — In the case of necessaries supplied 

to a lunatic the law raises a contract by implica- 
tion on the part of the lunatic, under wliich the 
amount of such necessaries may become payable 
as a debt out of his real or personal assets, on a bill 
filed for the administration of those assets. — 
Wentworth v. Tube (1841), 1 Y. &; C. Ch. Cas. 
171 ; 5 Jur. 1150 ; 62 E. R. 840 ; affd. (1842), 
12 L. J. Ch. 61, L. C. 

Annotations : — Consd. He Rhodes, Rhodes v. Rhodes (1890), 
44 Ch. 1). 94. Befd. Chester v. Rolfo (1853), 4 Do G. M. 
He G. 798 ; lie Newbegin’s Estate, Egglctou v. Newbogm 
(1887), 36 Ch. D. 477. 

100. .] — The law will raise an implied 

contract, & give a valid demand or debt against 
the lunatic or his estate, for moneys expended 
for the necessary protection of liis person 6c 

1 estate. 

Under a commission of lunacy, B. was, upon 
inquisition, found lunatic, & the verdict was con- 
firmed upon the trial of a traverse. Before the 
costs had been ordered to be raised B. died :~~ 
Held : under 3 & 4 Will. 4, c. 104, the real estate 
of tlie lunatic was liable for the costs of the proceed- 
ings. — Williams v. Wentworth (1842), 5 Beav. 
325 ; 49 E. R. 603. ^ 

vlnnofatioru} Apld. Tayler v. Tayler (18^>1)* ^ ?! 

426. Consd. Re Rhodes, Rhodes (1890), 44 

Ch. D. 94. Refd. Molton v. Camroux (1848), 2 Exch. 487 , 
Stedmaii v. Hart (1854), 18 .lur. 714 ; 

Du Bois (1869), 10 B. & S. 830 ; Lc Moares (187.)), 10 
Ch. D. 552 ; Re E. G., [19M] 1 Ch. 927. . 

,] — (1) If a trustee bo sued m 


OI JfciUU oC 3toUU, cnargeu uy t 101. .J — (1/ AI ‘J' 

upon estates to which the Duke was entitled for Chancery for an account, & it appears that lie has 
his life. The Duke received all the rents & profits pj.< 3 perly expended sums of money for the pro- 
of the estates, & maintained the Duchess according ^ safety, or for the maintenance 6c support, 

f.n Lor rfl.nlr. iir» to the time of his death in 1815. cestui Que trusty at a time when he, though 

adult, was incapable of taking care of himself, 


to her rank, up to the time of his death in 181o. l^lg cestui que trusty at a time when he, thougn 
In 1816 the Duchess was found to nave been a ^ag incapable of taking care of himselt, 

lunatic, without lucid intervals, from 178.J, 6c allow him credit, in account, for suen 

_ x.: J 1 SiOn xx/Lon sViO fllOfi i, 


she continued so until 1820, when she died Qf money, 

intestate. Her personal representative clarnied ^ 2 ) Bill may be filed in the name of a person 
from the pei-sonal representative of the Duke, alleged to be of unsound mind, though not so 
arrears of the pin-money from 1782 to 1815 ; found by inquisition, by any one professing to be 
Held : the personal representative of tlie Duke was friend ; 6c such a person may bo sued as 

entitled to set off any payments made by the Duke deft., & the ct. then appoints a guardian to answer 
in respect of the pin-money, against a claim for him. In such cases, the ct. imposes all tne 

the arrears by the Duchess during her lifeDme, & restraints of infancy, 6c the party is bound by to 
that the personal representative of the Duchess g^g^g of the guardian so appointed, ilio c 
was not entitled to any arrears of her pin-money. having proper evidence that they are incapa e 
(2) Althoughsatisfactionofarreans of pin-money protecting their own interests, treats them as 
cannot be presumed against a lunatic wife on the or as insane, though not so fount y 

ground of her consent or acquiescence in her inquisition; & being satisfied that their nexL 
husband’s retainer of them, there may be a pre- fj-iend or guardian pays proper attention to 
sumption against her of satisfaction by reason of interests, & making all 
payments made by her husband in discharge of ascertain their rights, & what is beneficial 
her debts, to the payment of which pin-money is i£ necessary, directing that a 
applicable. , be applied for, ultimately deals with theu- rights 

Sc property as justice may require. , - 

fs) Senile : a contract may be implied m favour 
of a person who has supplied a person 9^ 
mind though not so found by inq^ition, wim 
necessaries, or has provided him with proper pro- 
Son & support.%i^oK .. Duncombe, Dim- 
COMBE t;. Nelson (1846), 9 Beav. 21 1 ; 15 L. J. Ch. 

The estate of a lunatic is liable tor 
necessaries supplied to the lunatic , & 
the rule applies In the case of » 
not so found.— Morrow v. Morrow 
(1920), 47 O. L. R. 222 ; 18 O. W. N. 
35.~^AN. 


(3) A lunatic is liable for money paid to his use 
as for necessaries, etc., as a person of sound mind.-— 
Howard v. Digby (1834), 2 Cl. Sc Fin. 634 ; 8 
Bli. N. S. 224 ; 6 E. B. 1293, H. L. ; rersfl-. S. C. 
8ub nom, Digby (Earl) v. Howard (1831), 4 
Sim. 588. „ 

Annotations As to (2) Diatd. Rowley v. Unwin (18 d 5), 2 
K. & J. 138. Refd. Ex p, Holden (1863), 13 C. B. N. b. 


the deed for insanity did not neces- 
sarily involve the avoidance of tho 
mtge. — Eoolbs v. Lowry (1873), 32 
U. 0. R. 636.— CAN. 

k. .] — The mere fact that a 

mtgor. is a lunatic & the mtgee. is pro- 
ceeding to realise upon his mtge. is not 
a ground for a stay of proceedings. — 
Smith (Alta.), U918] 2 W. W. R. 


640. — CAN. 

1. Insane c<ynduct — Evidence^ of^ 
Musi hear on time 
Campbell v. Hill (1872), 22 c. i. 

526."“^ AN. 

PART n. SECT. 2 . SUB-SECT. 2.— 
Q. (c). . 

981. OhligaiUm implied Uw.\ — 


99 if. .]— Rc HILBOJI (1924), 65 

O. L. R. 402.— ^AN. 
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Sect, 2, — Contracts: Snh-sect, 2, G, (b), (c) <fc (d), 
H. /. ] 

296 ; 7 L. T. O. S. 447 ; 10 Jur. 399 ; 60 E. R. 
323. 

Annotations: — As to (2) Befd. Russell v. Walker (1851), 

1 7 L. T. O. S. 241 ; Vane v. Vane (1876), 45 L. J. Ch. 381 ; 

Re Rhodes, Rhodes v. Rhodes (1890), 44 Ch. D. 94. 

102. .] — Under Criminal Lunatics Act, 

1884 (c. 64), s. 10 (3), which incorporates by 
reference the language of Lunatic Asylums Act, 
1853 (c. 97), 8. 104, the cost of the maintenance of 
a criminal lunatic can be recovered by the Crown 
against property to which the lunatic has become 
entitled, as being due under an implied obligation 
to pay for that maintenance as a necessary ; & 
this is a statutory liability for the whole amount 
expended in respect of which there is no limitation 
against the Crown. 

The obligation is not properly a contractual 
obligation ; it is an obligation implied by law from 
the fact that necessaries have been supplied to a 
person who is unable to contract, but it is none 
the less an obligation & it has exactly the same 
status as a deM (Fletcher Moulton, L.J.). — 
Re J., [1909] 1 Ch. 674 ; 78 L. J. Ch. 348 ; 100 
L. T. 281 ; 21 Cox, 0. C. 766, C. A. 

103. Circumstances justifying implication.] 

— Where a limatic has property to which he is 
entitled for life under a settlement as well as pro- 
perty to which he is absolutely entitled, the ct. 
will apply the life interest in the first place towards 
his maintenance ; unless the trustees of the settled 
property have an absolute discretion whether to 
employ the whole or any part of the income for 
the lunatic’s benefit. Therefore where property 
was held upon trust to pay the income in such way, 
at such time, & in such manner as the trustees 
should think fit towards the maintenance of a 
lunatic during her life, with power to invest any 
surplus not required for the purpose as capital, 
it was held that the trustees had no such dis- 
cretion as would oust the jurisdiction of the ct. 
to apply the whole of the income in the lunatic’s 
maintenance in exoneration of her absolute pro- 
perty. The brother of a lunatic lady not so found 
by inquisition advanced money for the mainte- 
nance of his sister for several years under circum- 
stances which left it doubtful whether he intended 
it for a gift or expected to be repaid. He died, 
& his sister was then found to be lunatic by 
inquisition. His exors. having brought in a claim 
against the lunatic’s estate for repayment of the 
advances, the ct. made an allowance to testator’s 
estate for past maintenance, but limited it to 
advances made within six years before testator’s 
death. Qu, : whether a person who suppUes a 
lunatic with necessaries, knowing him to be a 
lunatic, can maintain an action against him on the 
ground of an implied contract. — Re Weaver 
(1882), 21 Ch. D. 615 ; 48 L. T. 93 ; 47 J. P. 68 ; 
31 W. R. 224, C. A. 

Annotations : — B«Id. Re Newbegin’s Estate, Eggleton v. 

Newbegln (1887), 36 Ch. D. 477 ; Re Rhodes, Rhodes v, 

Rhodes (1890), 44 Oh. D. 94 ; Birkenhead U^on Qrdns. 

V. Brookes (1906), 95 L. T. 359. Mentd. Wilson v. Turner 

(1883), 52 L. J. Ch. 270 ; Re Lofthouso (1885), 29 Ch. D. 

921 • 

104. ,] — Whenever necessaries are 

supplied to a person who by reason of disability 
cannot himself contract, the law implies an obliga- 
tion on the part of such person to pay for such 
necessaries out of his own property. Accord- 
ingly, an obligation may be implied on the part 
of a lunatic, whether so found or not, to repay a 
person who has supplied necessaries for him , 
wh^^ the necessaries supplied are suitable to the 
position in life of the lunatic. But the provision 


of money or necessaries must be made under cir- 
cumstances which would justify the ct. in implying 
the obligation, i.e., with the intention on the part 
of the person making the provision to be repaid for 
so doing, & to constitute a debt against the 
lunatic’s estate. A lady of imsound mind who 
was never found a lunatic, & whose income was 
under £96 a year, was confined from 1855 down to 
her death in 1881 in a private lunatic asylimi 
at a cost of £140 a year. Her brother received 
the income of her property, & applied it in part 
payment of the £140, paying the deficiency out 
of his own pocket until his death in 1876. After 
his death his son, who was his exor., continued 
to receive & apply the lady’s income in the same 
manner, & the deficiency was made good partly 
by him & partly by his brother & sisters. No 
claim was ever made by any of these perso^ against 
the lady’s estate during her life, nor did any of 
them appear to have kept any account against her. 
After her death : — Held : the deficiency was 
provided under circiunstances from which no 
implied obligation could arise. 

Whether the sums so expended were for 
necessaries or not, must be determined according 
to the circumstances in each particular case. — 
Re Rhodes, Rhodes v, Rhodes (1890), 44 Ch. D. 
94 ; 59 L. J. Ch. 298 ; 62 L. T. 342 ; 38 W. R. 
385, C. A. 

Annotations : — Consd. Re J., [1909] 1 Ch. 574 ; Pontypridd 

Qrdns. v. Drew (1926), 90 J. P. 169. Refd. Healing v. 

Healing (1902), 51 W, R. 221 ; Birkenhead Union Grans. 

V. Brookos (1906), 95 L. T. 359 ; Nash v. Inman, [1908] 

2 K. B. 1. Mentd. Re Clabbon (1904), 73 L. J. Ch. 853 ; 

Catt V. Wood, [1908] 2 K. B. 458. 

105. Effect of knowledge of lunacy.] — 

Baxter v. Portsmouth (Earl), No. 54, ante, 

106. .] — Re Weaver, No. 103, ante, 

107. Maintenance of children — Not of tender 
years — No committee appointed.] — Healing v. 
Healing, No. 116, post. 

See, generally. Infants & Children, Vol. 
XXVIII., p. 216, Nos. 757 et seq. 

Necessaries supplied to wife — Liability of hus- 
band.] — See Husband & Wife, Vol. XXVII., p. 
203, Nos. 1756-1758. 

(c) What are Necessaries, 

108. Question of fact.] — Re Rhodes, Rhodes 
V, Rhodes, No. 104, ante, 

109. Goods suitable to station in life.] — 
Baxter v, Portsmouth (Earl), No. 54, ante. 

110. Expenses incurred in protection of person 
& estate.] — Williams v, Wentworth, No. 100, 
ante. 

111. .] — Nelson v. Buncombe, Bun- 

combe V, Nelson, No. 101, ante. 

.] — An order of lunacy directing the 

taxation of the costs, charges & expenses incurred 
by the solrs. employed in prosecuting the com- 
mission in lunacy, & subsequently as the solrs. 
of the committees, & directing an inquiry whether 
it would be fit & proper to raise these costs, etc., 
by sale or mtge. of the lunatic’s real estate, did not 
constitute them a judgment debt, nor make them 
a charge in equity upon such real estate ; but such 
costs, etc., were considered as a simple contract 
debt due by the lunatic for necessaries.— Stbdman 
V. Hart (1854), Kay, 607 ; 2 Eq. Rep. 816 ; 23 
L. J. Ch. 908 ; 18 Jur. 744 ; 2 W. R. 462 ; 69 E. R. 
258. 

Annotation : — Refd. Re Watson, Stamford Union v. Bartlett, 

[1899] 1 Ch. 72. 

113. .] — Brockwbll V. Bullock, No. 635, 

post, 

114. Placing lunatic In expensive asylum.] — 

Re Rhodes, Rhodes v. Rhodes, No. 104, ante. 
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115. Not goods with which lunatic sufficiently 
supplied.] — (1) If a tradesman supplies to a lunatic 
goods which are not necessaries, & has at the time 
of the contract notice of the lunacy, ho cannot 
recover the value of such goods. 

(2) If a lunatic is already sufficiently supplied 
with furnitme, pictures, etc., goods of the same 
description, though otherwise suitable to his con- 
dition in life, &; necessaries, are not necessaries. — 
M‘Lban V. Lebming (1850), 16 L. T. O. S. 6, N. P. 

116. Not maintenance of lunatic’s children — 
Children not of tender years.] — Pltf., who had 
carried on a draper’s business, was confined in 
a lunatic asylum from 1882 to 1894, but no com- 
mittee of his estate had been appointed. In 
1883 pltf.’s business was sold by deft., & the 
proceeds of the sale were with the authority & 
consent of pltf.’s wife expended by deft, in the 
maintenance of pltf.’s cliildren, not of tender years, 
while he was in the asylum. Pltf. upon his release 
in 1894 refused to ratify what had been done, & 
brought an action against deft, to recover the 
proceeds of sale of the business : — Held : pltf. 
not being legally liable to maintain the children 
while in the asylum, &; no committee having been 
appointed of his estate who might have sanctioned 
such expenditure, pltf. could recover the proceeds 
of the sale of his business as money had & received 
to his use. — Healing v. Healing (1902), 61 W. R. 
221 ; 19 T. L. R. 90 ; 47 Sol. Jo. 110. 

See, generally, Infants, Vol. XXVIII., p. 210, 
Nos. 767 et seq, 

117. Necessary outgoings of estate .] — Re 

Beavan, Davies, Banks & Co. v. Beavan, No. 
119, post, 

(d) Expenditure on behalf of Lunatic, 

118. General rule.] — Bramwbll v, Bramwell 
(1889), 5 T. L. R. 668. 

119. .] — A customer of a bank became of 

unsound mind. His son arranged with the bank 
to continue the lunatic’s banking account & to 
draw upon it on behalf of the lunatic for the 
maintenance of the lunatic’s household & for the 
necessary outgoings of his estate. At the death 
of the lunatic thus banking account was over- 
drawn. In a creditors’ action to administer the 
real & personal estate of the lunatic the bank 
claimed to prove as creditors for the amount of 
the overdraft, which included usual bank charges 
for interest & commission ; — Held : (1) though the 
bank were not creditors of the lunatic, they were 
entitled under the doctrine of subrogation to stand 
in the shoes of creditors paid by the son by means 
of the banking account for necessaries supplied for 
the maintenance of the lunatic’s household, & for 
the necessary outgoings of his estate ; (2) the 
bank were not entitled to prove for interest & 
commission on the overdraft. 

(3) In a proper case necessaries may include 
interest on mtges., repairs, insurance, & rent audit 
expenses. — Re Beavan, Davies, Banks & Co. v, 
Beavan, [1912] 1 Ch. 190 ; 81 L. J. Oh. 113 ; 105 
L. T. 784. 

Annotation : — OeneraUvt Mentd. Lloyd v, Oooto & Ball, 

[1915] 1 K. B. 242. 

120. In excess of lunatic’s income.] — A person 
who was a lunatic, but had not been found to be 
so by inquisition, died seised of a small freeehold 
estate, but not possessed of any personal property. 


His stepfather had received the rents of the estate, 
& had expended more than the amount of them 
in maintaining the lunatic ; he also paid the 
lunatic’s funeral expenses : — Held : he was not 
entitled, under 3 & 4 Will. 4, c. 104, to be paid 
either the surplus expenditure, or the amount of 
the funeral expenses, out of the lunatic’s freehold 
estate. 

Pltf. could not claim, as a debtor, what ho had 
expended, beyond the rents, in the maintenance 
of the lunatic, as it was an act of bounty on his 
part, & not a debt contracted by the lunatic, who 
was in a situation which incapacitated him from 
contracting a debt (Shad well, V.-C.). — Carter v. 
Beard (1839), 10 Sim. 7 ; 3 Jur. 532 ; 59 E. R. 
514. 

AnnotationR : — ^Dbtd. Rc Rhodes, Rhodes Rhodes (1890), 

44 Ch. D. 94. Refd. Woutworth v. Tubb (1841), 1 Y. & 

C. Ch. Cas. 171. 

121. .] — Re Rhodes, Rhodes v, Rhodes, 

No. 104, ante. 

122. Funeral expenses.] — Carter v. Beard, No. 
120, ante. 


H, Powers of Attorney, 

See, generally, Agency, Vol. I., pp. 295 et seq, 

123. Invalid unless executed In lucid interval.] — 
Elliot v, Ince, No. 126, post. 

124. .] — Where a power of attorney is 

executed by a person of unsound mind, it must be 
treated as invalid unless it be proved to have been 
executed in a lucid interval. — Daily Telegraph 
Newspaper Co. v, McLaughlin, [1904] A. C. 
776 ; 73 L. J. P. C. 95 ; 91 L. T. 233 ; 20 T. L. R. 

674, P. C. , , 

Annotations : — Consd. Molynoiix v. Natal Land & Coloniza- 
tion Co., [1905] A. C. 555. Mentd. Victorian Ry. Comrs. 

V. Brown, Ex p. Victorian Ry. Coinrs., [1906] A. C. 381. 

Mental incapacity of principal — Whether attorney 
can act .] — See Agency, Vol. I., p. 692, No. 3015. 

I. Sales, Purchases and Leases, 

See, generally. Sale op Goods ; Sale of Land ; 
Landlord & Tenant, Vol. XXX., p. 435, Nos. 
953-962. 

Deeds & conveyances, sec Sub-sect. 2, C., aide, 

125. Dealings with persons apparently sane — 
By parties acting in good faith.] — Price v, Ber- 

rington, No. 47, ante. „ , ^ 

^26. •] — Dealings of sale & purchase 

hy a person apparently sane, though subsequently 
found to be insane, will not be set aside against 
those who have dealt with him on the faith of 
his being a person of competent understanding ; 
but this doctrine is inapplicable to a case where the 
question is whether the deed of a lunatic altering 
the provisions of a settlement is valid. A lunatic 
tenant in taU of copyholds having executed powers 
of attorney authorising her attorney first to procure 
her admission as tenant in tail in the several 
manors of the copyholds in question ; & , secondly, 
to surrender them after admission & take a re- 
admission in fee :—Held : the transaction was 
invalid, & the estate tail was not barred ; though 
at the instance of a creditor dispuLng the lunacy, 
an issue was directed as to whether the lunatic 
was, at the time of her executing the powers of 

no'Sh^dottrine as that an act of a 
luetic is to be valid if it be for beneftt.- 
Rt.i.tot V. Ince (1857), 7 De G. M. & G. 475 , 26 


part II. SECT. 2, SUB-SECT. 2.— H. 

jn. OenercU rule,] — A power of 
aitorney executed oy a lunatic who 
understand what he Is doing, 
Buon want of understanding being 
to the person who procures its 


execution, U void. — D ailv 
Newspapku Co., Ltd. v. M_ 
[1904] A. C. 77G; 1 C. L. R. 

AUS. 

PART II. SECT. 2, SUB-SECT. 

n. Purchase. ] J— A. _ received 


243.— 


2.— I. 

11,200 


belonging to his son-in-law R., & in- 
vestod it with other money of A. s own 
in the purchase of a farm, which cost 
13,200. It was assumed In the cause 
that R. was, at the time of the purcha^ 
& thenceforward, of unsound mind oc 
unable to give a valid assent to the 
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Sect, 2. — Contracts: Sub-sect, 2, I, Sect, 3: Sub- 
sects. 1 & 2f A. (a) i,] 

L. J. Ch. 821 ; 30 L. T. O. S. 92 ; 3 Jur. N. S. 
697 ; 6 W. R. 482 ; 44 E. R. 186, L. C. 

Annotations : — Consd. Daily Tolograph Newspaper Co. v. 

McLaug’hllii, [1904] A. C. 776 ; York Glass Oo. v. Jubb 

(1925), 134 L. T. 36. Refd. Nicholson v. Tanham (1870), 

18 W. R. 523 ; Re Walker, [19051 1 Ch. 160. Mentd. 

Tumor v. Ince (1859), 34 L. T. O. S. 71 ; Re Gumming, 

Ex p. Turner (1860), 3 L. T. 391 ; Picard v. Hine (1869), 

5 Ch. App. 274. 

127. Sales by lunatic — Conveyance ol land — At 
undervalue.l—CoLEBY v. Smith (1683), 1 Vern. 
205 ; 23 E. R. 416. 

Annotations: — Mentd. A.-G. v. Vernon (1685), 1 Vern. 370 : 

Baugh V. Price (1752), 1 Wils. 320. 

128 . .] — Sales at great under- 
value from one that was afterwards a lunatic set 
aside ; but the conveyances to stand a security 
for what was really paid. — ^A ddison v. Dawson 
( 1711), 2 Vern. 678 ; 1 Eq. Cas. Abr. 278 ; 23 
E. R. 1040, L. C. 

Annotation:— Retd. Murley v. Sherren (1838), 8 Ad, & El. 754. 

129. — ,] — Where M., an aged, 

illiterate, & weak-minded man, not a person 
absolutely incapable of managing his own affairs, 
but in such a state of mental incapacity as to 
make it necessary that he should have protection 
&> advice executed a deed of conveyance of his 
property for a. grossly inadequate consideration, 
the ct., on bill filed by the heiress & her husband, 
declared that the deed must be set aside as an 
absolute conveyance, & stand as a security only 
for money advanced by the purchaser, & properly 
expended by him on the property. — L ongmate v. 
Ledger (1860), 2 Giff. 157 ; 2 L. T. 256 ; 0 
Jur. N. S. 481 ; 8 W. R. 386 ; 66 E. R. 67. 

Annotations: — Consd. Clark v. Molpae (1862), 31 Bcav. 80 ; 

Fry V. Lane, Re Fry, Whlttet v. Bush (1888), 40 Ch. D. 312. 

130. Consideration near value.] — 

A ct. of equity may, upon the testimony of 
witnesses, determine upon the sanity of a person, 
without sending it to trial at law. A. obtains a 
conveyances from an insane person, long before 
any commission of lunacy issues or is executed. 
This is a fraud ; & the conveyance shall be set 
aside, though the consideration money was near 
the value of the estate. — E vans v. Blood (1746), 
3 Bro. Pari. Cas. 632 ; 1 E. R. 1543, H. L. 
Annotation: — Consd. Curson v. Belworthy (1852), 19 L. T. 

O. S. 233. 

181. Agreement to sell land — Action for 

specific performance.] — Birkin v. Wing, No. 45, 
ante. 

132. Purchase by lunatic— At auction.]— Estate 
sold before the master for payment of debts & A. 
reported the best bidder. Before the report was 
confirmed, it was discovered that A. was insane 
at the time of the bidding. It was moved on 
behalf of all the parties in the cause that B. the 
next best bidder might be reported the purchaser 
at the sum bidden by him &; B. consented, but the 
ct. thought this was irregular, & directed estate to 
be re-sold generally. — B lackbeard v. Lindigren 
( 1786), 1 Cox, Eq. Cas. 205 ; 29 E. R. 1130, L. C. 

133. How far void.] — The purchase 

of goods at an auction by an insane man is so far 
void as to exclude the hability of the auctioneer 
for the difference between the price obtained at 
that & a subsequent sale. — S amuel v. Robinson 
(1846), 7 L. T. O. S. 301, N. P. ; subsequent 
proceedings, 8 L. T. O. S. 122, 367. 

Auctions generally, see Auction & Auctioneers, 
Vol. III., pp. 2 ei seq. 


134. Agreement to purchase land — Repay- 

ment of deposit.] — On claim by vendor for specific 
performance by purchaser, found by inquisition 
to have been lunatic at the time of the contract, 

I the ct. declared the contract to have been null & 
void, & ordered the residue of the deposit, after 
deducting the vendor’s costs, charges & expenses, 
to be repaid to the committee of the lunatic’s 
estate. — Frost v. Beavan (1853), 22 L. J. Ch. 
638 ; 17 Jur. 369. 

135. Action for specific performance.] 

— ^A demurrer will not lie to a bill for specific 
performance of an agreement to buy land on the 
ground that the present mental incapacity of a 
necessary party to the conveyance, to join therein 
or to concur in a parol variation of the original 
written contract, appears on the face of the bUl. — 
Beaufort (Duke) v. Glynn (1856), 3 Sm. & G. 
213 ; 25 L. T. O. S. 171 ; 1 Jur. N. S. 888 ; 3 
W. R. 502 ; 65 E. R. 630, L. JJ. 

136. Completion by committee 

Sanction of court.] — A person of unsound mind 
entered into a contract to purchase real estate : 
the purchaser was subsequently found by in- 
quisition to be of unsound mind, & a committee 
of his estate was appointed. The master in 
lunacy directed the committee to complete the 
purchase, &; the purchase-money was provided 
out of the lunatic’s personal estate. The lunatic 
having died intestate : — Held : the direction to 
the committee to complete the purchase amounted 
to an election by the lunacy autliorities to adopt 
the voidable contract entered into by the lunatic, 
& consequently that a conversion had been effected 
& the estate descended as realty. — Baldwyn v. 
Smith, [1900] 1 Ch. 588 ; 69 L. J. Ch. 336 ; 82 
L. T. 616 ; 48 W. R. 346 ; 44 Sol. Jo. 278. 

Necessaries.] — See Sub-sect. 2, G., ante. 

137. Lease — To agents — At undervalue.] — Leases 
for lives, obtained by agents of a deceased person 
of weak intellect, upon inadequate considerations 
set aside as fraudulent. — Gartside v. Isherwood 
(1783), 1 Bro. C. C. 558 ; 28 E. R. 1297, L. C. 

Annotation : — Refd. Andrews v. Mowbray & Castle (1807), 

Wils. Ex. 71. 

Relations between principal & agent generally, 
see Agency, Vol. I., pp. 424 et seq. 

138. Insanity of lessee — Knowledge of 

lessor.] — Dane v Kirkwall (Viscountess), No. 
60, ante. 

139. Effect of delusion connected with 

subject-matter — Question for jury.] — Jenkins v. 
Morris, No. 216, post. 


Sect. 3.— MARRIAGE. 

Sub-sect. 1. — The Contract to Marry. 

See, generally, Husband & Wife, Vol. XXVII., 
pp. 27 et seq. 

Defence to action for breach — Dbcovery of 
previous insanity.] — See Husband & Wife, Vol. 
XXVII., p. 32, No. 85. 

Sub-sect. 2. — The Contract op Marriage. 

A , Insanity at Time of Marriage. 

(a) Effect of. 

i. On Contract of Marriage. 

See Marriage of Lunatics Act, 1811 (c. 37) ; see, 
generally. Husband & Wife, Vol. XXVII., pp. 23 
et seq. 


transaction : — Held : on that assnmp* 
tion he was entitled to the 11,200 as 
against A.*s estate. — Good fellow v. 
Robertson (1871), 18 Gr. 672.— CAN. 


o. Lease — Insanity of lessor .] — The 
contract of a lunatic, voidable at 
his option. Is binding upon the other 
party to the contract, & a ease is, 


even If pltf. is of unsound mind when 
It Is executed, blndingr on deft. — K erb 
V. Petrolia Town (1921), 64 D. L. R. 
61 O. L. R. 74.— can. 
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140. Whether marriage Invalidated.] — Stile v . 
West (1606^ 1 Roll. Abr. 357. 

Annotation: — jMd. Manby v, Soott (1663), 1 Ski. 109. 

141. .] — (1) The marriage of a lunatic doth 

not determine the custody of her, for the custody 
may be continued notwithstanding the marriage ; 
(2) a lunatic during his lunacy is not capable of 
marriage, but in lucid intervals he may ; & if such 
a marriage should be had during the lunacy, the 
civilians held, that by subsequent consent it might 
be made good, as the marriage of an infant before 
the age of discretion may be made good by a 
subsequent assent. 

(3) If one marries a lunatic who is under the 
care of the committee of the ct., this is a contempt, 
for which the person marrying may be committed, 
<&; marriage is no supersede'os of the commitment, 
so as to take him or her out of the custody of the 
committee. — ^Ash’s Case (1702), Freem. Ch. 259 ; 
Free. Ch. 203 ; 22 E. R. 1190. 

142. .] — Fust v , Bowerman (1790), cited 

in 2 Hag. Con. at p. 170 ; 2 Add. 402, n. ; 101 
E. R. 705. 

Annotations : — Refd. Parnell v. Parnell (1814), 2 Hag, Con. 

169 ; Nokee Milward (1824), 2 Add. 386. 

143. .] — (1) Nullity of marriage, by reason 

of insanity of the husband, brought by himself 
after his recovery, sustained. 

(2) It is, I conceive, perfectly clear in law, that 
a party may come forward to maintain his own past 
incapacity, & also that a defect of incapacity 
invalidates the contract of marriage, as well as 
any other contract (Sir William Scott). 

(3) When a commission of lunacy has been 
taken out, the, conclusion against the marriage 
will be founded on that statute [15 Geo. 2, c. 30] ; 
where there has been no such commission, the 
matter is to be established on evidence. The 
statute has made provisions against such marriages 
even in lucid intervals, till the commission has 
been superseded. In other cases the ct. will 
require it to be shown by strong evidence that the 
marriage was clearly had in a lucid interval, if it 
is found that the person was generally insane (Sir 
William Scott). — Turner v, Meyers (1808), 1 
Hag. Con. 414 ; 161 E. R. 600. 

Annotations: — As to (1) Refd. Hancock v. Peaty (1867), 

L. R. 1 P. & D. 335 ; Jackson (otherwise Macfarlane) v. 

Jackson (1908), 52 Sol. Jo. 535. Oenerally, Mentd. Moss 

V. Moss, [1897] P. 263; K. v. Dlbdon, [1910] P. 57. 

144. .] — Sentence of the Ecclesiastical Ct. 

unnecessary, the marriage being void ; as in the 
case of lunacy . — Ex p. Turing (1813), 1 Ves. & B. 
140 ; 35 E. R. 55, L. C. 

146. .] — Nullity of marriage by reason of 

weakness & imbecility of mind, & of fraud — 
sustained. Irregularity in the proceeding by a 
father, appointed by the Ct. of Ch. to act as 
guardian of his daughter, of full age, & not found 
lunatic, in commencing the suit without the order 
of the Lord Chancellor. 

In all cases of lunatics proceeding in these cts., 
no citation is ever issued except by the express 
order of the Lord Chancellor (Dr. Lushington). 
— ^Wilkinson v . Wilkinson ^845), 4 Notes of 
Cases, 295. 

Annotation : — ^Refd. Moss v. Moss, [1897] P. 263. 

146, Degree of incapacity.] — The claim of 

a widow to the administration of her husband’s 
effects opposed on the ground of his being a lunatic 
at the time of the marriage ; objection overruled. 

It ^d appear that he had a very weak under- 
standing from his infancy & by hard drinking 
was at times lunatic & did many mad & frantic 
acts, but no commission of lunacy was taken out, 
nor was he constantly mad, but only by fits ; & 
it appeared that he married with previous 


deliberation & intention, & was married by the 
curate of the parish who swore that he went tlirough 
the ceremony with as much propriety as any man 
could do & there being no evidence of his doing 
any mad acts about the time of the marriage, I 
was of opinion he had a sufficient capacity to 
contract a legal marriage (per Cur.). — Parker v, 
Parker (1757), 2 Loo, 382 ; 161 E. R. 377. 

147. Want of consent.] — Administra- 

tion of the effects of a wife refused to the husband 
on the ground that his marriage has been illegally 
contracted ; nullity of marriage established. 

Want of reason must, of course, invalidate a 
contract & the most important contract of life, 
the very essence of which is consent. It is not 
material whether the want of consent arises from 
idiocy or lunacy, or from both combined. If the 
incapacity be such, arising from either or both 
causes, that tlie party is incapable of understanding 
& incapable, from mental imbecility, t-o take care 
of his or her own person & property, such an 
individual cannot dispose of her person & property, 
by the matrimonial contract, any more than 
by another contract (Sir John Nicholl.). — 
Browning v. Reane (1812), 2 Phillim. 69 ; 161 
E. R. 1080. 

Annotation : — Refd. Moss V. Moss, [1897] P. 263. 

148. Deaf & dumb person.] — 

A woman deaf & dumb from her birth contracted 
matrimony by licence, a third party making the 
responses for her, & a child was born. Thirty 
years afterwards, & after her death, the validity of 
the marriage was disputed, on the ground of 
mental incapacity to understand & enter into the 
contract ; but the ct., being satisfied of her 
competency to understand, & of her fully under- 
standing what she did, refused to direct an issue 
to try the validity of the marriage. — Harrod v. 
Harrod (1854), 1 K. & J. 4 ; 23 L. T. O. 8. 243 ; 
ISJur. 853 ; 2 W. R. 612 ; 69 E. R. 344. 

Anywtations : — Refd. Moss v. Moss, [1897] P. 263. Mentd* 

Beamish v. Beamish (1861), 9 H. L. Gas. 274. 

149. Evidence of diseased mind.] — 

Where a guardian ad litem had been duly assigned 
by the registrar to a lunatic, petitioner in a suit 
for nullity of ma^riiago, the ct. declined during the 
hearing of the petition to adjourn the case on the 
application of resp., on the suggestion of peti- 
tioner’s recovery, & of her desire for the discon- 
tinuance of the suit, or to appoint two medical 
men to examine her, & proceeded to determine the 
only issue raised by the pleadings, namely, 
whether petitioner was of sound mind at the time 
of the celebration of her marriage. In deciding 
whether a person has sufficient mental capacity 
to contract a marriage, the question for the ct. is, 
whether the mind of the contracting party was 
diseased or not at the time of the contract, & if 
the evidence establishes that the mind was at the 
time of entering into the contract diseased, the 
ct. will not enter into the consideration of the 
extent of the derangement. The ct. being satisfied 
by the evidence that petitioner was not of sound 
mind at the time of the celebration of her marriage 
with resp., postponed pronouncing its decree, in 
order to give resp. an opportunity, if so advised, 
of establishing the fact of petitioner’s recovery, 
& intimated that if satisfied of her recovery, it 
would not pronounce a decree of nullity except 
at her instance. — Hancock v. Peaty (1867), L. R. 
1 P. & D. 335 ; 36 L. J. P. & M. 57 ; 16 L. T. 
182 ; 15 W. R. 719. 

Annotations: — Consd. Mordaunt v. Mordaunt (1870), L. R. 

2 P. & D. 109. Refd. Mordaunt v, Monorelfle (1874), 

L. R. 2 So. & Div. 374 ; Jackson (otherwise Macfarlane) v. 

Jackson (1908), 52 Sol. Jo. 535. 
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Sect, 8. — Marriage: Suh-sect 2, A, {a) i, cfcii., (6) 
(c), B, ; svh-sects, 8, 4 d: 5. Sects. 4 5 : 

Syh-sects, 1 cfc 2.j 

150, Party Incapable of understanding 

nature of contract.] — The burden of showing that 
resp. was insane at the time of the marriage lies 
upon the party asserting it, & the ct. has to deter- 
mine whether resp. was capable of understanding 
the nature of the contract, & the duties & responsi- 
bihties which it creates, & was free from the 
influence of morbid delusions upon the subject. — 
Durham v. Durham, Hunter v. Ednby (other- 
wise Hunter), Cannon v. Smalley (otherwise 
Cannon) (1885), 10 P. D. 80 ; 1 T. L. R. 338. 

Annotations : — Consd. Jackson v. Jackson. [1908] P. 308 ; 

Forster (otherwise Street) v. Forster (1923), 39 T. L. R. 

658. Refd. Moss V. Moss, [1897] P. 263. 

151. .] — Upon a petition for 

nulMty of marriage on the ground of insanity, the 
question which the ct. has to determine is not 
whether resp. was aware that he was going through 
the ceremony of marriage, but whether he was 
capable of understanding the nature of the contract 
he was entering into, free from the influence of 
morbid delusions on the subject. The ct. has to 
look at the nature of the alleged unsoundness of 
mind to see whether it is of a character which 
might come on suddenly, or whether it is a matter 
of progressive growth & development, & to ascer- 
tain whether resp.’s insanity can be traced back 
to an early period to such an extent as will justify 
the ct. in coming to a conclusion that it existed 
before as well as after the marriage contract was 
entered into. In pronouncing a decree of nullity 
the ct. ordered that the child of the union should 
be given to petitioner. 

The costs of the official solr., as the guardian 
ad litem of resp., a person of unsound mind not so 
found by inquisition, were ordered to be paid by 
petitioner, who was given leave to add the same to 
her own costs of suit as against resp. — Jackson v. 
Jackson, [1908] P. 308 ; 77 D. J. P. 147 ; 24 
T. L. R. 674 ; 62 Sol. Jo. 635. 

162. Delusions.] — On a wife’s peti- 

tion for nullity of marriage on the ground that 
before & at the time of the ceremony resp. was of 
unsound mind & incapable of contracting marriage, 
the ct. found that resp. held the deluded behef 
that he was an army officer holding a responsible 
& trusted command, & that he suffered from 
delusions as to his own persona^ as to his position 
in the world, & as to his capacity to perform any 
of the obligations which he undertook — delusions 
which rendered his life an unreal thing — & on that 
finding ct. : — Held : resp. was mentally incapable 
of entering into the contract of marriage, & a 
decree nisi of nullity was pronounced. — Forster 
(otherwise Street) v. Forster (1923), 39 
T. L. R. 658. 

163. Effect of subsequent consent.] — Ash’s 
Case, No. 141, ante, 

ii. On Custody of Lunatic. 

164. Custody not determined by.] — Ash’s Case, 
No. 141, ante, 

(h) Proof of , 

155. Finding of Inquisition.] — Upon the return 
of the traverse to the inquisition of lunacy, flnding, 
that the party was a lunatic at the time of her 
marriage & at the time of taking the inquisition, 
but at that time (the verdict) was not a lunatic, 
the commission was superseded : but the Lord 
Chancellor doubted the propriety of such a double 
issue. No costs to the party taking out a com- 
mission of lunacy, which is traversed with success ; 


however meritorious the case : the property never 
coming to the possession of the Crown, there is no 
fund. 

It does not appear to me what right the jury had 
to And that at the marriage she was a lunatic. 
The inquisition does not state that she was a 
lunatic at the time of the marriage. There is no 
such allegation upon it. The issue is ill-joined : 
for the plea to the inquisition takes up a fact not 
stated by the inquisition itself (Lord Lough- 
borough, C.). — Ex p, Ferne (1801), 6 Ves. 832 ; 
31 B. R. 882, L. C. 

Annotations: — Refd. Nidi v. Morley (1804), 9 Ves. 478; 

Sherwood v. Sanderson (1815), Coop. G. 108 ; Re Bridge 

(1841), Cr. & Ph. 338 ; Re Loveday, Exp, Loveday (1852), 

1 De G. M. & G. 275. 

166. .] — The flnding [of the commission 

issued to inquire into the alleged lunacy of Lord 
P.] is a circumstance & a part of the evidence in 
support of the unsoundness of mind at the time 
of the marriage, but no more ; for this ct. must 
be satisfied by evidence of its own, that grounds 
of nulhty existed (Sir John Nicholl). — ^Ports- 
mouth (Countess) v, Portsmouth (Earl) (1828), 
1 Hag. Bcc. 355 ; 162 E. R. 611. 

Annotations: — Mentd. Wilkinson v. Wilkinson (1845), 4 

Notes of Cases 295 ; Harrod v, Harrod (1854), i K. & J. 

4 ; Mordaunt v. Moncreiflo (1874), L. R. 2 Sc. & Div. 

374 ; Baker v. Baker (1880), 6 P. D. 142 ; Moss v. Moss, 

[1897] P. 263. 

167. Onus on party alleging existence of 
insanity.] — D urham v, Durham, Hunter v, 
Edney (otherwise Hunter), Cannon v, Smalley 
(otherwise Cannon), No. 150, ante, 

(c) Proceedings to annul Marriage on Ground of, 

168. Party may plead own incapacity.] — T ur- 
ner V, Meyers, No. 143, ante, 

159. Delay in instituting proceedings — In- 
sufficient proof of acquiescence.] — Though a person 
was found lunatic from a period antecedent to a 
marriage contracted by him, & a son, the issue of 
that marriage, had enjoyed an estate devised to the 
lunatic & his children, as a legitimate child, the 
ct. will not decide against the validity of such 
marriage without an issue directed to try the fact. 

After the general finding of unsovmdness the 
onus of proving a lucid interval at the time of the 
marriage lies on the party who now asserted such 
lucid interval (Lord Truro, C.). — Ellis v. Bow- 
man (1851), 17 L. T. O. S. 10, L. C. 

B, Marriage during Lucid Interval. 

160. Whether valid.] — A sh’s Case, No. 141, 
ante, 

151 , .1 — Turner v, Meyers, No. 143, ante, 

162. .] — Anon. (1813), cited in 1 Dow, at 

p. 178 ; 3 E. R. 664. 

163. Onus of proof — When general finding of 
unsoundness.] — E llis v. Bowman, No. 169, ante. 


Sub-sect, 3. — Insanity in Matrimonial 

Causes. 

See, generally, Husband & Wife, Vol. XXVII., 
pp. 323 et seq. 

Restitution of conjugal rights — Insanity of wife — 
Cohabitation unsafe.] — See Husband & Wife, Vol. 
XXVII., p. 323, No. 3020. 

Judicial separation — Adultery of lunatic’s wife — 
Committee may maintain suit.] — See Husband & 
Wife, Vol. XXVII., p. 384, No. 8769. 

Inference of insanity from petitioner’s 

evidence — Further evidence required.] — See Hus- 
band & Wife, Vol. XXVII., p. 323, No. 3022. 

Wife's uncontrolled passions — No serious 
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injury actually inflicted .] — See Husband & Wife, 
Vol. XXVII., p. 291, No. 2656. 

Divorce — Adultery of lunatic’s wife — Committee 
may maintain suit .] — See Husband & Wife, Vol. 
XXVII., p. 384, No. 3767. 

May be decreed against lunatic — Appoint- 
ment of guardian ad litem .] — See Husband & Wife, 
Vol. XXVII., p. 384, No. 3770. 

Incapacity to understand act alleged- 
intermittent mania .] — See Husband &; Wife, Vol. 
XXVII., p. 324, No. 3024. 

Delusions.] — Husband & Wipe, 

Vol. XXVII., p. 324, No. 3025. 


convenience of the family, ought to be set aside 
in equity. — Clerk v. Clerk (1700), 2 Vern. 412 ; 
23 E. R. 865. 

166 . Subsequent Inquisition finding ante- 

cedent lunacy.] — Ridler v. Ridler (1729), 1 Eq. 
Cas. Abr. 279 ; 21 E. R. 1045, L. C. 

167. Deed altering provisions of settle- 

ment.] — Elliot r. Incb, No. 126, ante, 

168. Not Impeachable at expense of>state.] 

— Re Gordon, No. 1666, post, 

169. Surrender by lunatic tenant for life.]— 
A person non compos, being tenant for life, with 
remainder to his first & other sons, remainder over, 
makes a surrender to him in reversion, before the 


Sub-sect. 4. — Deserted Husband’s Liability to 
maintain Lunatic Wife. 

Wife becoming Insane after desertion .] — See 
Husband & Wipe, Vol. XXVII., p. 202, No. 1735. 


Sub-sect. 5. — Consent to Marriage. 
Consent of court — Where father non compos 
mentis .] — See Husband & Wife, Vol. XXVII., 
p. 57, No. 385 ; Guardianship of Infants Act, 
1925 (c. 45), s. 9. 


Sect. 4. —COMPROMISE OF PROCEEDINGS. 

164. Proceedings before commission.] — Pltf. 
being confined in a lunatic asylum, & an inquisition 
under a commission of lunacy being held upon her, 
& attended by her counsel, before any verdict was 
given an agreement was signed by her counsel &; 
counsel attending for the promoters of the com- 
mission, that pltf. should be released from confine- 
ment, that certain arrangements should be made 
as to property which she claimed, that the title 
deeds relating thereto, which had been taken from 
her when she was confined, & now were in the 
hands of the promoter's, should be given up So 
placed in the hands of H., & that the commission 
should be superseded. Accordingly, pltf. was 
released ; & the deeds handed over to H. Pltf. 
then brought detinue against H. for the dee^. 
An interpleader rule was obtained, on the claim 
of the promoters, by which the proceedings were 
stayed, & a feigned issue brought, by pltf. against 
the promoters, to try whether pltf. was entitled 
to the deeds notwithstanding the arrangement : — 
Held : (1) on the trial of such issue, it was not 
necessary that pltf. should prove her title to the 
deeds, the question being only whether the agi'ee- 
ment prevented her from insisting on her title ; 
(2) it was rightly left to the jury, on evidence of 
the state of pltf.’s mind & health at the time of the 
agreement being made, to say whether the consent 
of her counsel was obtained by constraint & 
without her free will ; &, the jury having so found, 
pltf. was entitled to the verdict : & the legality 
of the restraint, assuming it to have been legal, 
& the consent of counsel, furnished no conclusive 
proof that the agreement was not void by duress. 
— Gumming v, Ince (1848), 11 Q. B. 112 ; 17 L. J. 
Q. B. 105 ; 10 L. T. O. S. 263 ; 12 Jur. 331 ; 
116 E. R. 418, 


Sect. 6 . —DISPOSITIONS. 

Sub-sect. 1. — In General. 

See, generally. Settlements. 

166. Settlement by lunatic.] — A settlement if 
made by a lunatic, though reasonable, & for the 


birth of a son, with intent to destroy the contingent 
remainder, & dies, leaving issue a son. The 
surrender is void ah initio ; & the son, though he 
claim as remainder-man, & not as heir, may take 
advantage of it. — Thompson v. Leach (1697), 
3 Mod. Rep. 301 ; Garth. 435 ; 1 Com. 45 ; Comb. 
468 ; 1 Eq. Cas. Abr. 278 ; Holt, K. B. 357 ; 3 
Lev. 285, n. ; 1 Ld. Raym. 313 ; 12 Mod. Rep. 
173 ; 2 Salk. 427, 576, 675 ; 3 Salk. 300 ; 87 
E. R. 199 ; svb nom. Leach v, Thompson, 1 Show. 
308, n. ; ajfd,, siib 7iom, Leach v, Thompson, 

(1698), Show. Pari. Cas. 150, H. L. 

Annotations: — Refd. Biirjfoijrue v. Fox (1738), 1 Atk. 575 ; 
Yates V, Boon (1738), 2 Stra. llOI ; Zoiich d. Abbot & 
Hallct V. Parsons (1765), 3 Burr. 1794 ; Daily Telegraph 
Newspaper (3o. v. McLaughlin, [1904] A. C. 776. 

170. Voluntary deed — Executed under misap- 
prehension.] — A., being in prison on a charge of 
felony, in order to avoid a forfeiture of his property 
in the event of a conviction, executed a voluntary 
deed, assigning his personal estate to B. his brother, 
absolutely. A. was tried, found not guilty, on 
the ground of insanity, & ordered to be imprisoned 
as a lunatic during Her Majesty’s pleasure : — 
Held : the deed being without consideration, & 
executed by an insane person under a total mis- 
apprehension, was inoperative, & the representa- 
tives of B. took no interest under it. — Manning v. 
Gill (1872), L. R. 13 Eq. 485 ; 41 L. J. Ch. 736 ; 
26 L. T. 14 ; 36 J. P. 436 ; 20 W. R. 357 ; 12 

Cox, C. C. 274. ^ ^ 

Annotation: — Mentd. Hay v. Northcoto (1900), 82 L. I. 
656. 


Sub-sect. 2. — After Inquisition. 

Judicial inquisition as to lunacy, see Part VII., 
post, 

171. Return to sanity must be proved.] — Lx p, 

Wright (1683), 1 Vern. 155 ; 74 L. J. Ch. 87, n. ; 

23 E. R. 382. , _ 

Annotation : — Consd. Ho Walker, [1905] 1 Ch. 100. 

172. Validity of deed — Inquisition continuing In 
force— Execution during lucid Interval.]— (1) When 
a person has been found lunatic by inquisition, so 
long as the inquisition has not been superseded, 
but continues in force, he cannot, even during a 
lucid interval, execute a valid deed dealmg 
with or disposing of his property. The ct. 
directing will not recognise such a deed even by 
directing proceedings to be taken to try the 
question of its validity or to perpetuate testimony 
as to the state of the lunatic’s mind when it was 
executed, but will treat the deed as entirely null 

^ (2^)^ The difference between the execution of a 
deed & the execution of a will by a lunatic so found 
explained. 

(3) As regards the relation of the Crown to 
lunatics, it may be taken generally that the Crown 
is the custodian of the property of a lunatic so 
found, & it may, I think, be said in general terms 
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Sect. ^.-^Bisjpoaitions : Sub-sects, 2 <£: 3. Sects, 6, 

7 8 ; Sub-sect. 1, 

that the property passes out of the control of the 
lunatic & comes under that of the Crown only in 
order that the lunatic may have that protection 
from the Crown to which he is entitled. Therefore, 
when we have to consider the question whether 
this deed is void, we cannot dispose of it by saying 
that that which was the property of the lunatic 
has ceased to be her property & has become the 
property of the Crown, But during the whole 
period of history in which we have legal reports, 
the Crown has possessed the prerogative (although 
it was not always defined as it has been later by 
statute) of dealing with & controlling the property 
of a lunatic. It is quite sufficient, as it seems to 
me, to dispose of the present case to say that the 
Crown has that control (as distinguished from 
property) of the real & personal estate of a lunatic, 
because the moment one sees that the committee, 
as representing the Crown, has the rights & powers 
mentioned in Lunacy Act, 1890 (c. 6), s. 120, it is 
perfectly plain that they cannot be effectively 
exercised by the Crown in the interest & for the 
benefit of the lunatic, if during the same period 
some one else is to have the control of the property. 

In that event there would bo a conflict of control 
which would be entirely inconsistent with the 
exercise by the committee of those rights of the 
Crown which have been delegated to him (Vaughan 
Williams, L.J.). 

(4) It is said that if a lunatic is of sufficient 
mental capacity to do so he can execute a will, & 
that after his death the will can be proved, if the 
ct. to which the application for probate is made 
is of opinion that testator at the time when he 
executed the will was of testamentary cai)acity 
& understood what he was doing. Of that there 
can be no doubt (Vaughan Williams, L.J.). — 

Re Walker, [1905] 1 Ch. 160 ; 74 L. J. Ch. 86 ; 

91 L. T. 713, C. A. 

Annotation : — As to (1) & (3) Coiisd. Re Marshall, Marshall v. 

Whateley, [1920] 1 Ch. 284. 

173. Appointment of receiver.] — 

By his will dated Feb. 14, 1912, testator, who died 
in 1913, gave his residuary real & personal estate 
to trustees upon trust to raise a fund of £6,000 
& to hold the same upon trust to pay the income to 
his son during his life or “ until he . , . shall 
assign or charge or affect to assign or charge the 
said income or some part thereof or until any other 
event shall happen whereby if the income belonged 
absolutely to him he would be . . . deprived of 
the personal enjoyment thereof.” On Dec. 12, 
1916, an order was made in lunacy appointing a 
receiver of the son’s estate under Lunacy Act, 
1890 (c. 5), s. 116 (1) (d), the whole of his income 
being allowed for his maintenance. On May 15, 
1919, the son executed an equitable charge on his 
income under testator’s will : — Held : the order 
in lunacy appointing a receiver did not operate 
as a forfeiture because the receiver was the 
statutory agent of the son to receive the income 
of the trust fund ; &, as the docmnent of May 15, 
1919, was executed after the appointment of the 
receiver in lunacy, it was null & void, <fc could not 
therefore work a forfeiture . — Re Marshall, 
Marshall v. Whateley, [1920] 1 Ch. 284 ; 89 
L. J. Ch. 204; 122 L. T. 673 ; 64 Sol. Jo. 241. 

Acts during lucid Interval.]— iS'ee Part I., Sect. 3, 
sub>sect. 2, ante. 

Contracts during lucid Interval.] — See Sect. 2, 
sub-sect. 1, D., ante. 


OP Unsound Mind. 

Sub-sect. 3. — Wills. 
See, generally. Sect. 8, j) 08 t. 


Sect. 6.— MATTERS OF RECORD. 

174. General rule.] — B everley’s Case, No. 
32, ante, 

175. Whether binding on lunatic.] — Lewings’ 
Case (1584), cited 10 Co. B-ep. at p. 42 b ; 77 E. R, 
988 ; suh nom. Lewes’ Case, Win. at p. 106. 

Annotations : — Reid. Portington’s Case (1614), 10 Co. Rep. 

35 b ; Needier v. Winchester (Bp.) (1615), Hob. 220 ; 

Cooper & Edgar’s Case (1624), Win. 103. 

176. .] — Beverley’s Case, No. 32, ante. 

177. .] — A fine levied by an idiot is un- 
avoidable, although his idiocy is apparent ; & 

although after the fine levied, he has been found 
by inquisition an idiot a nativitate. The inden- 
tures executed by such idiot are sufficient to direct 
the uses of the fine. — Mansfield’s Case (1614), 
12 Co. Rep. 123 ; 77 E. R. 1399. 

Annotation : — ^Refd. Rc Ollcrton (1855), 15 C. B. 796. 

178. Deaf & dumb person.] — A deaf & 

dumb person may levy a fine if he possesses 
sufficient intelligence. — E lyot’s Case (1666), 
Cart. 53 ; 124 E. R. 820. 

179. Interested party assisting In 

transaction.] — F erres v. Ferres (1708), 2 Eq. 
Cas. Abr. 695 ; 22 E. R. 585, L. C. 

180. Fine — Insanity after fine levied.] — 

One of several deforciants having become insane, 
the ct. ordered the fine to pass as to all the other 
parties, notwithstanding the omission of the name 
of the lunatic in the proceedings. — Jameson v, 
Fletcher (1827), 2 Moo. & P. 265. 

Annotation : — Refd. Vale, Vouchee (1828), 5 Bing. 176. 

181. Obtained by fraud.] — Where a 

lunatic has levied a fine, his heir-at-law cannot 
set it aside, on the ground that it was obtained by 
fraud, & therefore void. — Murley v. Sherren 
(1838), 8 Ad. & El. 754 ; 1 Per. & Dav. 126 ; 1 
Will. Woll. & H. 678 ; 8 L. J. Q. B. 152 , 112 E. R. 
1023 ; subsequent 'proceedings, sub nom. Murley 
V. Greenham (1839), 3 Jur. 576. 

182. Warrant of attorney.] — ^Wentworth 

V. Cholmley (1744), cited 3 Atk. at p. 313 ; 2 
Ves. Sen. at p. 403 ; 26 E. R. 982. 

Annotation : — 1 lefd. Ex p. Roberts (1746), 3 Atk. 308. 

183. Insanity after execution.] — 

Where the vouchee became insane between the 
time of executing the warrant of attorney & the 
passing of the recovery, the ct. refused to pass the 
recovery. — Walcott, Vouchee (1826), 3 Bing. 

423 ; 130 E. R. 575 ; sub nom. , Demandant, 

Russell, Tenant, Walcott, Vouchee, 11 Moore, 
C. P. 307 ; sub nom. Russell, Tenant, Wall- 
COHP, Vouchee, 4 L. J. O. S. C. P. 126. 

184. .] — Where one of the 

vouchees became insane between the time of 
executing the warrant of attorney & the passing 
of the recovery, the ct. refused to let it pass as to 
him, but permitted it as to the other parties. — 
Vale, Vouchee (1828), 5 Bing. 176 ; 130 E. R. 
1028 ; sub 'nom. Egremont (Earl), Demandant, 
Vale & Crooke, Vouchees, 2 Moo. & P. 264 ; 
s'ub nom. Ex p. Crooke, 7 L. J. O. S. C. P. 15, 
46. 

186. .] — A party executed a 

warrant of attorney to secure the re-transfer, upon 
demand, of stock lent to him ; afterwards he 
became insane, & continued so to this time. A 
formal demand of the re-transfer was made upon 


part II. sect. 6. 

174 i. Otneral rule.] — Humb v. Burton (1785), 1 Rldg. Pari. Rep. 204. — IR. 
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him. The ct. refused to allow judgment to be 

entered up. — Capper v. Dando {1SS5), 2 Ad. Sd 

El. 468 ; 1 Har. W. 11 ; 4 Nev. & M. K. B. 

336 ; 4 L. J. K. B. 97 ; 111 E. R. 177. 

Annotation "Reid, Piffgrot v. Klllick (1835), 1 Har. & W. 
618. 


Sect. 7. —TORTS. 

See, generally, Tort. 

186. General rule — Insanity no defence.] — It 

is true that a judgment of dissolution may operate 
as a punishment, but so also may any verdict or 
judgment in a civil action, whether for a wrong as 
a libel, or an assault, or to recover landed estate, 
as in ejectment, or to recover a debt or damages in 
an action of assumpsit or trover. Yet, in all or 
any of these cases, insanity is no defence & no 
bar to the suit, & no ground for a stay of pro- 
ceedings. It is enough that deft, has done a 
wrong, or given a right of action to pltf. for any 
of the causes above enumerated ; in any such 
case, although after the wrong done, he may 
become insane, &; so incapable of making his 
defence or instructing an attorney or counsel, a 
committee or guardian is appointed who conducts 
the defence, & pltf. enforces his legal right, & 
proceeds with the suit to verdict & judgment. 
Indeed, this doctrine was carried to its extreme 
length by Lord Eldon, who awarded a com- 
mission of bkpcy., partaking both of a civil & 
criminal character, against an insolvent trader, 
who, after conimitting an act of bkpcy., had 
become insane (Keli.y, C.B.). — Mordaunt v. 
Mordaunt (1870), L. R. 2 P. & D. 109 ; 39 L. J. 
P. & M. 57 ; 23 L. T. 85 ; 18 W. R. 845. 

Ig7, Trespass.] — Weaver v. Ward 

(1610), Hob. 134 ; Moore, K. B. 864 ; 80 E. R. 284. 

Amiotaiions : — Consd. Stanley v. Powell, [1891] 1 Q. B. 86. 

Reid. Scot V. Shepherd (1773), 3 Wils. 403; Hall v. 

Fearnley (1842), 12 L. J. Q. B. 22. Mentd. Anon. (1676), 1 

Vent, 295 ; Bessey v. Olliot (1682), T. Itaym. 467 ; 

Dickenson v. Watson (1682), T. Jo. 205 ; Gibbon v. 

Pepper (1695), 2 Salk. 637 ; R. v. Kelto (1696), 1 Ld. 

Raym. 138 ; R. v. Gill (1719), 1 Stra. 190 ; McManus v. 

Crickott (1800), 1 East, 106 ; Leaine v. Bray (1803), 3 

East, 593 ; Sharrod v. L. & N. W. Ry. (1849), 4 Exch. 

580. 


Sect. 8.— WILLS. 

Sub-sect. 1. — Testamentary Capacity. 

A. Necessity for. 

See, generally, Wills. 

188. General rule.] — The Marquis of W., as 
was supposed, made his will in writing, & thereby 
did devise divers manors, lands, & tenements of 
great value to his reputed sons, & made them 
exors. Because it appeared by divers witnesses, 
& by many notorious circumstances, that the 
Marquis being sick, et muUa provectus senectute, 
was not of sane & perfect memory, such as the law 
requires at the time of the making of the supposed 
will ; for by law it is not sufficient that testator 
be of memory when he makes his will, to answer 
familiar & usual questions, but he ought to have 
e* disposing memory, so that he is able to make 
a disposition of his lands with understanding & 


reason ; & that is such a memory which the law 
calls sane & perfect memory. Upon this matter 
a suggestion was framed in the name of the now 
Marquis as son & heir, to have a prohibition, 
supposing that he was not of sane memory at the 
time of the making of his will, which matters the 
now Marquis had pleaded in the Spiritual Ct., in 
stay of the probate of the will. A prohibition was 
granted generally by the rule of the whole ct. — 
Winchester’s (Marquess) Case (1598), 6 Co. 
Rep. 23 a ; 77 E. R. 287. 

Annotations : — Consd. Marsh v. Tyrrell & Hardiiig (1828), 2 
Hag. Eoc. 84 ; Goldie v. Murray (1842), 6 Jur. 608 ; 
Jones V. Godrich (1845), 5 Moo. P. C. C. 16. Rwd. 
Searlo v. Williains (1618), Hob. 288 ; Banks v. Goodfellow 
(1870), L. R. 5 Q. B. 549. Mentd. Notter v. Bi-ott (1635), 
Cro. Car. 395. 


Igg. .] — Arthur v. Bokenham, No. 257, 

post. 

190. .] — Where a bill is brought to prove 

a will of land, the sanity of testator must be proved ; 
secios, in the case of a deed of trust to sell for pay- 
ment of debts. The ct. never orders a will to be 
proved vivd voce at the hearing, as they do a deed. 

The proof of a will is attended with more 
solemnity than that of a deed ; the former being 
supposed to be made when testator is in extremis, 
& therefore in equity it is necessary to prove the 
sanity, which is all presumed in the case of the 
latter (Jekyll, M.R.).— Harris v. Ingledew 
(1730), 3 P. Wms. 91 ; 2 Eq. Cas. Abr. 768 ; 24 


E. R. 981. 

Annoifitions : — Montd. Hcllier v. Tarrant (1791), Cas. temp. 
Tail). 287, n. ; Spong v. Spong (1827), 1 Y. & J. 300 ; 
Roberts v. Marchant (1843), 13 L. J. Ch. 56 ; Maxwell v. 
Maxwell (1852), 2 Do G. M. & G. 705 ; Boyse v. Robb- 
borough (1854), 23 L. J. Ch. 305. 

191. .] — When a will is to be established, 

testator must be i^roved to be of sound & dis- 
posing mind. — Wallis v, Hodgeson (1740), 2 
Atk. 56 ; 1 Russ. 527 ; 26 E. R. 432, L. C. 

Annotations : — ^Expld. Hood V, Pimm (1831), 4 Sim. 101. 
Reid. Abrams v. Winshup (1826), I Rubs. 526. 

192. .1 — Johnson v. Blane, No. 279, 


post. 

193. .] — (1) A party propounding a will 

is bound to show that it was executed by testator, 
& that he was of a. sound disposing mind. 

(2) The presumption that every man is sane, 

until the contrary is proved, is not a presumption 
of law, but a presumption of fact, or at the most, 
a mixed presumption of law & fact. ^ 

(3) If a will, not irrational on the face of it, is 

produced before a jury, & the execution of it is 
proved & no other evidence is offered, the jury 
should be told to find for the will : & even it some 
evidence of incompctency be given, yet if it does 
not shake the jury’s belief in the competency, 
they may find for the will, but not as on a mere 
presumption of law. But when there is evidence 
before the jury on both sides, they ought not to 
affirm the will unless they believe testator was 
competent ; &- a judge was held to have Re- 
directed the jury in telling them, action 

of ejectment by the heir-at-law against the devisee, 
where evidence had been given on both sides as 
to the competency of testator, that, the execi^ 
tion of the wUl being proved, the law presumR 
sanity, & that the heir-at-law must pioye the 
incompetency, & that if upon conflictog evide^e 
the jury were left in doubt, they ought to find foi 


PART II. SECT. 7. 

P. Oeneral rule — Insanity no 
/ence^u4««aittt.]— -A tortfeasor oai 
plead Inoapaoity of mind in answe 
an action for on assault. — T agoai 
Innks (1862), 12 0. P. 77.— CAN. 

Q* ,] — Insanit 


ot a defence in an action claiming 
amagos for assault. — Donaohy v. 
A v Miioi V IQ N. Z. L. R. 289. 


Misapproprioiion.i — 

As a civil action may be fought 
against the heirs of a public offloer In 
respect of the loss of public moneys 


owing to his neglect, default or mi^ 
appropriation, provided that such 
acuon is instituted within a year aRr 
his death, a foHiori an action lies 
against the curator of such a defaulter 
who Is still alive but insane. — Colonial 
Secretary v. Bredd’s Curator, 
[18771 Buoh. 1. — S. AF. 
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Sect. ^.—WjUs; Sub-sed. 1, A. & B.'\ 

the will. — Sutton v. Sadleb (1867), 3 C. B. N. S. 
87 ; 26 L. J. 0. P. 284 ; 30 L. T. O. S. 66 ; 3 Jur. 
N. S. 1160 ; 6 W. R. 880 ; 140 E. B. 671 ; avb- 
sequent proceedings, sub nom. Sutton v, Devon- 
PORT, 27 L. J. C. P. 64. 

Annotations : — As to (1) Apld. Cleare v. Cleare (1860), L. R. 
1 P. & D. 655, As to (2) Beld. Elms v. Elms (1858), 27 
L. J. P. & M. 96. As to (3) Refd. Elms v. Elms (1858), 
27 L. J. P. & M. 96 ; Smith v. Tehbitt (1867), L. R. 1 
P. & D. 398. Oenerally, Mentd. Ahrath v. N. E. Ry. 
(1883), 49 L. T. 618. 

194. .] — Hastilow V, Stobie, No. 206, 

post. 

195. ,] — Cleare v. Cleare, No. 282, 

post. 

196. .] — Banks v. Goodpellow, No. 204, 

post. 


B, What Constitutes. 

See, generally, Wills. 

What constitutes incapacity, see Sub-sect. 2, 
post, 

197. Sound memory.] — Winchester’s (Mar- 
quess) Case, No. 188, ante. 

198. Judgment to discern.] — Combp:s 

Case (1604), Moore, K. B. 769 ; Noy, 101 ; 72 
E. R. 888. 

Annotations: — Refd. Goldie v. Murray (1842), C Jur. 608 ; 

Bankfl v. Qoodfellow (1870), L. R. 5 Q. B. 549. 

199. Ability to regulate affairs in general — 
Necessity for free discretion.] — Although a man 
have a mind of suflicient soundness & discretion 
to regulate his affairs in general, yet if such a 
dominion or influence be obtained over him as 
to prevent his exercising such discretion in the 
making his will, he cannot be considered as having 
such a disposing mind, as will give effect to his 
will. Qu. : what evidence will be sufficient to 
establish such a case. — Mountain v, Bennet 
(1787), 1 Cox, Eq. Cas. 363 ; 29 E. K. 1200. 

200. Sound & disposing mind — As to extent 
of property & nature of claims.] — The single in- 
quiry .... is whether he [testator] was of 
sound & disposing mind & memory, at the time 
when he made his will ; however deranged he 
might be before, if he had recovered his reason at 
that time, he was competent to make his will. . . . 
A mind & memory competent to dispose of his 
propel ty may stand thus : having that degree of 
recollection about him that would enable him to 
look about the property he had to dispose of, & 
the persons to whom he wished to dispose of it. 
If he had a power of summoning up his mind so 
as to know what his property was, & who those 
persons were that then were the objects of his 
bounty, then he was competent to make his will. 

If whenever his brother’s name occurred, 
instantly a fit of delirium had seized him .... 
he was not competent to make his will ; but if 
his mind remained entire, if he had new raised 
up prejudices against his brother, though upon 
improper grounds, yet if they were such prejudices 
as might reside in a soimd mind ; it is hard that 
those prejudices should lead to conclusions un- 
favourable to his brother ; but hard as the case 
may be, it is better that a thousand hard cases 
should take place, than that we should remove 
the landmarks by which man’s property is to be 
decided. ... It is the history of every week in 
the year, & the history of almost every family 
at one time or other, that harsh dispositions have 
been made, that unreasonable prejudices have 
taken place, that one child standmg equally near 
in blood has been preferred to another ; & if 
once we get into digressions of that kind, then we 


get upon a sea without a rudder, where wffi ^ 
stop, what partiality will be enough to set j^ide 
a will, & what partiality will you give way to, & 
say the will is good ? . . . You are to consider 
whether his mind was entire to make the toposi- 
tion, not whether the. disposition was whimsical, 
cruel ; what none of you retiring to your own 
bosoms & collecting your own feelings, would 
have made ; but to see whether it was the dis- 
position of this man’s mind, exercising the facul- 
ties of his mind at a time when in possession of 
those faculties. If you think, that whenever 
that topic occurred to him, it totally deranged his 
mind, & prevented him from judging of who ^e 
objects of Ms bounty should be, according to his 
own will, then the will cannot stand, & then you 
will find for deft. ; but if you think he was of 
competent mind to make his will, to exercise his 
judgment, however that might be disturbed by 
passions which ought not to be encouraged, then 
the will ought to stand (Lord Kenyon). 
Greenwood v. Greenwood (1790), 3 Curt. App. 
1 ; 1 Add. 283, n. ; cited in 3 Bro. C. C. at p. 

13 Ves. at p. 89 ; 163 E. R. 930. 

Annotations: — Consd. A.-G. v. Pamther (1792), 3 Bro. O. o. 

441 ; White v. Wilson (1806). 13 Ves. 87 ; Dew v. Clark 

(1826). 3 Add. 79 ; Middleton v. Sherbiimo (1841 ), 4 

Y. & 0. Ex. 358 : Frero v. Poacocke (1846), 1 Ro^- Eccl. 

442 ; Banks v, Qoodfellow (1870), L. R- 5 Q. B. d49. 

Refd. Dow V. Clark (1822), 1 Add. 279. 




TT 




339, post, . 

202. .] — Supposing a will made by a 

person of testamentary capacity, it is not sufficient 
to avoid it that it is not such a wUl as a sensible 
person would make, or that it is harsh, capricious 
or unjust ; nor, on the other hand, is it enough to 
avoid it on the ground of undue influence, that it 
was made under the influence of acts of attention 
& kindness ; but the influence or importunity 
must be such as to deprive testator of the free 
exercise of his will. The testamentary capacity, 
however, involves more than the mere fact of 
recognising familiar persons or objects, & means 
a sound disposing mind, that is to say, a power of 
understanding the nature of the property, & the 
family, &the effect of the will. 

It is not sufficient in order to make a will that 
a man should be able to maintain an ordinary 
conversation & to answer familiar & easy ques- 
tions. He must have more mind than suffices 
for that. . . . He must be able to dispose of his 
property with understanding & reason. . . . He 
must be able to understand his position ; he must 
be able to appreciate his property ; to form a 
judgment with respect to the parties whom he 
chose to benefit by it after his death, & if he has 
capacity for that it suffices (Cresswell, J.).- — 
Sefton (Earl) v, Hopwood (1866), 1 P. & F. 


678. 

203. .] — On an issue devisavit vel 

non, it appearing that at the time of the will 
testator was in extreme old age, & in the last stage 
of bodily infirmity, bedridded, utterly helpless, 
& dependent on the care of pltf. (sole devisee of 
the realty), & a nurse (the only legatee), & a 
physician, an attesting witness, & an intimate 
friend of the devisee, her own attorney (another 
witness), having prepared the will, upon instruc- 
tions elicited by himself from testator by inter- 
rogatories, they having a few days before repre- 
sented him as “ quite incapable of managing 
his own affairs, or taking care of his person ” ; 
& it being admitted that two or three days before 
he was not competent to make the will, yet the 
jury, being told that if he imderstood the state 
of his property, & his family, & the effect of the 
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will, & if he had free volition, & the will was 
really in accordance with his intentions, & there 
being evidence that it was, a verdict in favour of 
the will was not disturbed. 

To constitute a good testamentary disposition, 
testator must retain a degree of understanding 
to comprehend what he is doing, to have a voli- 
tion, or power of choice ; so that what he does 
really be his own doing, & not the doing of any- 
body^ else. The faculties, in those two great 
divisio^, of the understanding & the will, must 
still exist. They have declined from their former 
comprehensiveness & vigour ; they may be, & 
often are on such occasions, weak, & actually on 
the point of being extingiiished ; still, though 
they may be, as it were, flickering in the socket, 
yet, if they suffice to show the genuine & last 
behests of a rational creature, & a free agent, 
that is a good will in point of law. ... It is not 
enough that a testator is able to answer familiar 
& usual questions. That has always been laid 
down. He must be able to exercise a competent 
imderstanding as to the general nature of the 
property. As to the state of his family, & as to 
the general condition & claims of the objects 
of his bounty ; as to the nature of the instrument 
which he executes, & as to the general nature Sc 
general objects of the provisions which it con- 
tains ; if he can do that, though he may be very 
feeble & debilitated in understanding, & be at the 
point of death, it is enough (Byles, J.). — Swinfen 
V, Swinfen (1858), 1 F. &. F. 584 ; sKbsequent 
proceedings (1859), 27 Beav. 148. 

Annotation: — Jffentd. Swinfen v. Bacon (1860), 6 Jiir. N. S. 

1257. 

204. ,] — (1) Partial unsoundness, not 

affecting the general faculties, & not operating on 
the mind of a testator in regard to testamentary 
disposition, is not sufficient to render a person 
incapable of disposing of his property by will. 

(2) It is essential . . . that a testator shall 
understand the nature of the act Sc its effects ; 
shall imderstand the extent of the property of 
which he is disposing ; shall be able to comprehend 
Sc appreciate the claims to which he ought to give 
effect ; Sc, with a view to the latter object, that no 
disorder of the mind shall poison liis affections, 
pervert his sense of right, or prevent the exercise 
of his natural faculties (Cockburn, C.J.). 

(3) At a trial where the question was as to the 
testamentary capacity of G. it was proved that at 
one period of his lifetime he had been confined in 
a lunatic asylum, & that at the time of making 
his will he was subject to certain fixed delusions. 
These delusions, however, could not be connected 
with any of the dispositions in the will. The 
judge left it to the jury to say whether, at the time 
of making his will, testator was capable of having 
such a knowledge Sc appreciation of facts, Sc was 
so far master of his intentions Sc free from delu- 
sions, as to be able to have a will of hia own in the 
disposition of his property & to act upon it : — 
Held : there was no misdirection. 

The pathology of mental disease & the experience 
of insanity in its various forms teach us that while, 
on the one hand, all the faculties, moral Sc intel- 
lectual, may be involved in one common ruin, as 
in the case of the raving maniac, in other instances 
one or more only of tlaese faculties or functions 
may be discovered, while the rest are left unim- 
paired Sc undisturbed : that while the mind may 
be overpowered by delusions which utterly de- 
moralise it Sc unfit it for the perception of the true 


nature of surrounding things, or for the discharge 
of the common obligations of life, there often are, 
on the other hand, delusions, which, though the 
offspring of mental disease Sc so far constituting 
insanity, yet leave the individual in all other 
respects rational, & capable of transacting the 
orffinary affairs Sc fulfilling the duties Sc obliga- 
tions incidental to the various relations of life 
(Cockburn, C.J.). — Banks v, Goodpellow (1870), 
L. R. 5 Q. B. 549 ; 39 L. J. Q. B. 237 ; 22 L. T. 
813 ; subsequent proceedings (1871), L. R. 11 Eq. 
472. 

Annotations: — As to (1) Consd. Jenkins v. Morris (1880), 
14 Ch. D. 674. Refd. Birkin v. Wing (1890), 63 L. T. 80. 
As to (2) Reid. Bonghton v. Knight (1873), L. 11. 3 P. & 
D. 64 ; Roe v. Nix (1892), 9 T. L. R. 128. As to (3) 
Expld. Bonghton v, Knight (1873), L. R. 3 P. & P. 64, 
Refd. Murfott v. Smith (1887), 12 P. D. 116; Roo v. Nix 
(1892), 9 T. L. R. 128. 

205. Unimpaired capacity.] — (1) A sound 

Sc disposing mind means a mind of natural capacity, 
not unduly impaired by old age or enfeebled by ill- 
ness or tainted by morbid influence. Although 
delusive ideas & erroneous beliefs may argue 
mental alienation, they do so not because they are 
delusive Sc erroneous, it is in some cases the degree 
of their divergence from ordinary sense Sc reason. 
Sc in others the mode in which they exhibit them- 
selves, Sc the forces which they successfully resist 
for their expulsion, that induce the conclusion of 
disease. In judging of the sanity of an indi- 
vidual he should be compared in his acts & thoughts 
with those whom in general tenipcrament & 
character he resembles. It is not right to corn- 
j>arc with an enthusiast, one who in daily life has 
not shown himself to be of that character or 
temper, nor in scrutinising his opinions to make 
such allowances as are found to be necessary in 
reducing the conception of enthusiasts to the 
ordinary standard of mankind. 

(2) If disease be once shown to exist in the 
mind of testator, it matters not that the disease 
be discoverable only on a certain subject, or that 
on all other subjects the action of the mind is 
apparently sound. Sc the conduct even prudent, 
testator must be pronounced incapable. Further, 
the same result follows whether or not the par- 
ticular subjects upon which disease is manifested 
have any connection with the testamentary dis- 
position before the ct. 

(3) The question of insanity is a mixed one, 
partly within the range of common observation. 
Sc partly within the range of special medical ex- 
perience, & it is the office of the ct. in searching 
for a conclusion to infor-m itself of tlie general 
results of medical observation. Sc to make a com- 
parison between the sayings Sc doings of testator 
at the time when the disease is alleged to exist. — 
Smith v, Tebbitt (1867), L. R. 1 P. Sc D. 398 ; 36 
L. J. P. & M. 97 ; 16 L. T. 841 ; 16 W. K. 18. 

Annotations: — As to (1) Re!d. JonkiiiH v. MoitIh (1880), 14 
Cli, D. 674. As to (2) Consd. Banks v. GoodfeUow (1870), 
L. R. 5 Q. B. 549. As to (3) Refd. Bonghton v, Knight 
(1873), L. R. 3 P. & D. 64. 

206. Knowledge & approval of contents of will.] 

— (1) It is essential to tlio validity of a will that 
at the time of its execution testator should know 
Sc approve of its contents. 

(2) However much men have been in the habit 
of yielding to the pressure & opinions of others 
in disposing of their property, I suppose no case 
ever yet to have occurred in which a man in posses- 
sion of his full faculties handed over the making 
of his will to another. Sc was content to execute 
it without so much as the curiosity even to know 
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206 1* Knowledge approval of contents of wiU»] — Baptist v. Baptist (1884), 23 S. O. R* 87* — CAN* 
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Sect. 8. — Wills: Sub-sect. 1, B,; suh-sect. 2, A.^ B. 
iScC.] 

what it contained. But still the question re- 
mains whether a will so made, if duly executed, 
would be good in law ; & I am constrained to come 
to the conclusion that it would not. . . . There 
are also certain consequences which must follow 
from holding such a will good ; & the most im- 
portant of these is, that it would no longer be 
necessary to show that a testator was, in the old 
language of the law, of “ sound mind, memory, & 
understanding.” These words have been time 
out of mind held to mean sound disposing mind, 
& to import sufficient capacity to deal with & | 
appreciate the various dispositions of property 
to which testator was about to affix his signature. 
But if the mental act of disposing can be dele- 
gated to another, & a blind confidence in his 
dispositions all that is required in a testator, the 
“ sound disposing mind ” is a needless requisi- 
tion (Sir J. P. Wilde). — Hastilow v. Stobie 
(1865), L. R. 1 P. & D. 64 ; 35 L. J. P. & M. 18 ; 
13 L. T. 473 ; 11 Jur. N. S. 1039 ; 14 W. R. 211. 

Annoiation : — As to (2) Reid. Cleare v. Cleare (1869), L. 11. 

1 P. & D. 655. 

207. .] — Cleare v. Cleare, No. 282, post. 

208. Degree of mental soundness.] — Boughton 
V. Knight, No. 234, post. 


Sub-sect. 2. — Testamentary Incapacity. 

A. In General. 

209. Depends on particular circumstances.] — 

Criteria by which to test & ascertain whether 
natural or innate eccentricity has exceeded the 
bounds of legal testamentary capacity. 

In all such cases it is absolutely & essentially 
necessary to look to the peculiar circumstances of 
each individual case ; & to judge from the whole 
character of the person, whose mental capacity 
is the subject of inquiry ; what was the state & 
condition of the mind of that individual ; not 
only with respect to the immediate time at which 
a will is executed, but at the intermediate stages 
of his life. . . . The same acts which would con- 
stitute insanity in oni; eccentric individual, might 
not do so in another ; for the reason that the 
minds & habits of the two persons might be 
differently constituted (Sir H. Jennbr Fust). — 
Mud WAY V. Croft (1843), 3 Curt. 671 ; 2 Notes 
of Cases, 438 ; 1 L. T. O. S. 479 ; 7 Jur. 979 ; 163 
E. R. 863. 

210. Unreasonable prejudice.] — Greenwood v. 
Greenwood, No. 200, ante. 

211. Occasional incapacity — Violent nervous 
attacks.] — (1) Where testator is far advanced in 
years, & where occasional incapacity from violent 
nervous attacks is admitted, the mere opinion 
of witnesses of little weight. 

(2) This [old age] raises some doubt of capacity, 
but only so far as to excite the vigilance of the 
ct. ; for the law allows a person at any age to 
make a will, provided he retains the disposing 
faculties of his mind. Age is an uncertain criterion 
of mental powers (Sir John Nicholl). 


(3) Another fact ... is the occasional in- 
capacity of deceased. . . . This circumstance, how- 
ever, bears upon the case in two opposite direc- 
tions ; it renders in the first place, the capacity 
at least fluctuating, & imposes on the party 
setting up these instruments the obligation of 
proving that at other times deceased was capable, 
& that these instruments were made during that 
capacity ; but on the other hand, if these attacks 
produced only a temporary incapacity ... these 
occasional attacks account for the opinions of 
many of the persons who only saw the deceased 
occasionally (Sir John Nicholl). — Kinlbside v. 
Harrison (1818), 2 Phillim. 449 ; 161 B. R, 

1196. 

Annotation : — Mentd. Stultz v. Schoeflle (1852), 20 L. T. 

O. S. 183. 

212. Weakness of mind & forgetfulness.] — 
Tupnell V. Constable, No. 346, post. 

213. Partial unsoundness — When not affecting 
testamentary disposition.] — Banks v. Goodfbllow, 
No. 204, ante. 

B. Deaf and Dumb Persons. 

214. Communication by signs & motions — 
Necessity for affidavit — As to giving of instructions.] 

— Where a testator, who was deaf & dumb, made 
his will by communicating his testamentary in- 
structions to an acquaintance by signs & motions, 
who prepared a will in conformity with such 
instructions, which was afterwards duly executed 
by testator, the ct. required an affidavit from the 
drawer of the will, stating the nature of the signs 
& motions by which the instructions were com- 
municated to him, &: ultimately refused to grant 
probate on motion. — hi the Goods of Owston 
(1862), 2 Sw. & Tr. 461 ; 31 L. J. P. M. & A. 177 ; 
6 L. T. 368 ; 26 J. P. 728 ; 10 W. R. 410 ; 164 
E. R. 1075. 

Annotation: — Consd. In the Goods of Gcalo (1861), 3 Sw. & 

Tr. 431. 

215. As to approval of will.] — Where 

probate was sought of the will of a testator who was 
deaf, dumb, & Uliterate, the ct. requii*ed evidence 
on affidavit of the signs by which testator had 
signified that he understood & approved of the 
provisions of the will, before making the grant. 
—In the Goods of Geale (1804), 3 Sw. & Tr. 431 ; 
4 New Rep. 349 ; 33 L. J. P. M. & A. 125 ; 28 
J. P. 630 ; 12 W. R. 1027 ; 164 E. R. 1342. 

C. Delusions. 

Delusions defined, see Part I., Sect. 1, ante. 

216. General rule.] — (1) The mere existence of 
a delusion in the mind of a person making a dis- 
position or contract is not sufficient to avoid it, 
even though the delusion is connected with the 
subject-matter of such disposition or contract ; it 
is a question for the jury whether the delusion 
affected the disposition or contract, 

(2) A lessor at the time when he made a lease 
of a farm laboured under the delusion that it was 
impregnated with sulphur. On an issue directed 
as to the capacity of the lessor to make the lease, 
rational letters by the lessor relating to the lease 
were put in evidence. The judge did not tell the 
jury that the letters did not displace the effect of 


PART II. SECT. 8. SUB-SECT. 2.— A. 

t. Paranoia.] — A person sufforing 
from the form of insanity known as 
monomania or paranoia, he wrongly 
suspecting & holding his own family In 
aversion, lacks testamentary capacity 
to make a will leaving the bulk of his 
estate to religious uses, depriving his 
wife of any benefit thereunder & making 
nadequato provision for his infant 


children. — Re McDonald Estate 
(N. S.) (1914), 14 E. L. K. 109; 16 
D. L. R. 668.— CAN. 

a. Physical weakness.} — Held: mere 
physical weakness, however groat, with- 
out proof of mental incapacity, is 
not Buffloient to render invalid an 
acknowled^ent of a debt by a 
testator. — -E mbs v. Embs (1865), 11 
Gr. 826.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— C. 

216 i. General rule .} — Sivewrioht v. 
SivE WRIGHT’S Trustees, [1919] 2 

S. L. T. 261 ; [1920] S. C. (H. L.) 63. 
—SCOT. 

216 ii. .] — The burden of proving 

unsoundnosB of mind on the part of a 
testator, who made a will rational on 
the face of it, lies on the person who 
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the delusion, but directed them that it was a prac- 
tical question whether the lessor was so insane as 
to be incompetent to dispose of his property though 
believed to be full of sulphur. The jury found 
that the lease was valid. On a motion for a new 
trial : — Held : there was no misdirection. 

(3) I hold it to be now settled law, & that until 
the contrary shall have been decided by the House 
of Lords, it must be considered that the mere 
existence of a delusion is not sufficient to deprive 
a person of testamentary capacity (Hall, V.-C.). 
— Jenkinb v. Morris (1880), 14 Ch. I). 674 ; 42 
L. T. 817, C.A. 

Annotation: — Aa <o (1) Refd. Imperial Loan Co. v, Stono 

(1892), 61 L. J. Q. B. 449. 

217. Pretended delusions — For purpose of de- 
ception.] — Where testator is not shown to be sub- 
ject to frenzy, or fatuity, it is necessary, for the 
purpose of establishing his insanity, to show that, 
upon some particular subject, he was under 
delusion as to the facts within his own observation 
&; that he actually believed in the existence of 
facts which a rational man, from the use of his 
senses, under the same circumstances, would have 
known not to exist ; & a gross exaggeration of 
slight circumstances may amount to insane 
delusion, as falling within the above proposition 
of delusion as to facts. But a testator is not to 
be considered insane from entertaining any 
opinions, however unfounded or absurd : as 
where he speaks of his kept mistress, who had 
died before him, as having been a person of “ deep 
religious feeling.” Nor from a pretended belief 
in non-existing facts, assumed for the purpose of 
deception: as, where testator had, in Oct. 1832, 
acknowledged a child by his second wife to be his 
child, & yet in a codicil to his will, dated in the 
same year, disowned any daughter born of his 
second wife ; the ct. thinking that testator never 
really believed that such child was illegitimate, 
but that he only threw doubts on her legitimacy 
for sinister purposes. Applt. though unsuccessful, 
under the circumstances given his costs of the 
suit in the ct. below, though not the costs of 
appeal. — Ditchburn v, Fearn (1842), 0 Jur. 
201, P. C. 

218. Continuous delusions.] — (1) Moral in- 
sanity, or the perversion of the moral feelings, not 
accompanied with insane delusion, which is the 
legal test of insanity, is insufficient to invalidate 
a will. 

Because a man does not duly appreciate the 
acts or feelings which generally influence mankind, 
that, therefore, he is to be considered mad, &. unfit 
to make a disposition of his property, is not the 
law of this country. I am of opinion that per- 
version of moral feeling does not constitute un- 
soundness of mind, so as to render an act per- 
formed per 86 invalid (Sir H. Jenner Fust). 

(2) Wherever there is delusion existing at the 
time of the execution of the act, whatever it may 
be, the act will be invalid as a civil act, provided 
the delusion is continued permanently fixed on 
the mind, whether it has any relation to the par- 
ticular act to be considered or not (Sir H. Jenner 
Fust). — Frere v. Peacocke (1846), 1 Bob. Eccl. 
442 ; 163 E. B. 1095 ; sub nom. Freer v, Pea- 
oocKE, 11 Jur. 247, 

Annotation: — Generally » Mentd. Davies v. Gregory 

L. R. 3 P. & D. 28. 


219 . As to particular subject.] — Waring 

r. Waring, No. 10, ante. 

220. .] — Smith v, Tebbitt, No. 205, 

ante. 

221. Distinguished from delirium.] — 

Bennet V. Manchester (Duke), No. 369, post. 

222. .] — Dimes v. Dimes, No. 368, post. 

223. Delusions aflecting will — As to particular 
person.]— Greenwood v. Greenwood, No. 200, ante. 

224. .] — Dew v. Clark & Ci.ark, 

No. 7, ante. 

225. .] — Testator, having made his 

will in June, 1844, in the following month exe- 
cuted a codicil, greatly reducing the interest given 
by the will to a niece, D., only next of kin, under 
an impression that she had wilfuUy occasioned the 
death of his sister, during the interval, & made an 
attempt upon his own life, in order to get posses- 
sion of the property left her by the will ; <8c sub- 
sequently made two other codicils under a con- 
tinuance of that impression : — Held : deceased 
laboured under an insane delusion quoad D., & 
the codicils liaving been made under such delu- 
sion, were invalid. — F owlis v. Davidson (1848), 
6 Notes of Cases, 461. 

226. Superstitious terror.] — A bill in 

equity will lie to set aside a will made under the 
influence of superstitious terrors. 

I can easily conceive a case of a man of very 
strong mind being under the influence of such a 
superstitious terror or delusion, as that ho might 
think it necessary to his salvation that he should 
give all his money to his priest or confessor. If 
that was clearly established, I am by no means 
prepared to say that it would not be a very suffi- 
cient ground ; were I the judge directing the 
jury upon the subject, I should say that if they 
found it to be such a degree of delusion as to 
deprive the man of the exercise of his free judg- 
ment in what he was doing, it would be sufficient 
to destroy the will (Lord Abinger, C.B.). — 
Middleton v. Sherburne (1841), 4 Y. &; C. Ex. 
358 ; 10 L. J. Ex. Eq. 75 ; on appeal, siih nom. 
Sherburne v. Middleton (1842), 9 Cl. & Fin. 
72, H. L. 

Annotations: — Mentd. Lancasbiro v. Laucaehire (1840), 9 

Boav. 259 ; Boyee v. llossboroiigh (1857), 6 H. L. Cas. 1. 

227. As to particular subject.] — Ditch- 

burn V. Fearn, No. 217, ayite. 

228. Though considerable business capa- 

city.] — (1) A man may be capable of transacting 
business of a complicated & important kind, in- 
volving the exercise of considerable powers of 
intellect, & yet may be subject to delusions so 
as to be unfit to make a will. 

(2) But if the delusions under which a man 
labours are such that they could not reasonably 
be supposed to have affected the dispositions 
made by his will, the will would be valid. 

(3) The burden of proving capacity to make a 
will rests upon those who propound the will, &, 
a fortiori, when it appears that testator was sub- 
ject to delusions. It must be shown by those 
who set up the will that there is no reasonable 
connection between the delusions & the testa 
mentary dispositions. — S mee v. Smee (1879), 5 
P. D. 84 ; 49 L. J. P. 8 ; 44 J. P. 220 ; 28 W. B. 
703. 

AnnotcUioTis : — Aa to (2) Re!d. Jenkins v. Morris (1880), 14 
Ch. D. 674 ; Blrkin v. Wing (1890), 63 L. T. 80. 


lnii>eaobe8 It on the ground of un- 
^undness of mind. The existence of 
Lnswe delusions affords evidence of 
Buoh unsoundness of mind, but to be 
Insane a delusion must be persistent, & 
uxlstiM only in the imagination of the 
patient &, such as no rational person 

J. — VOL. xxxm. 


can conceive that the patient when 
sane would have believed. — R apson v. 
PUTTKRKILL, (19131 App. D. 417. — 

S. AF. 

Mere existence of deluaion 

not sufficient.}— A testamentary writing 


in itself reasonable, will not bo de- 
prived of effect merely on the ground 
that the writer was at the time 
subject t/O an insane delusion, from 
which ho never recovered. — Ballan- 
TYNE V. Evans (1886), 13 R. (Ct. of 
Sees.) 652 ; 23 So. L. R. 449. — SCOT, 

L 
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Sect. i.—Wills: Sub-sect. 2, C., D., E., F., G. & 
IJ, ; sub-sect. 3, A,] 

229. As to re^ious duty.] — In an action 

for reduction of a will pursuers averred that tes- 
tator was “ subject to insane delusions,” & that 
“ he believed that he had a special & imperative 
duty to further the cause of total abstinence &; 
to oppose the Church of Rome by devoting his 
pecuniary resources to these objects, in conse- 
quence of commands which he conceived he had 
received from the D6ity by direct communications 
on various occasions. ’ ’ That these insane delusions 
dominated his mind &; overmastered his judgment 
to such an extent as to render him incapable of 
making reasonable & proper settlement of his 
means & estate, or of taking a rational view of 
the matters to be considered in making a will : 
— Held : a relevant case for trial was averred. — 
IIoPE V, Campbeli., [1899] A. C. 1, U. L. 

230. Delusions not affecting wiil.]— F rere v. 
Peacocke, No. 218, ante. 

231. .] — B., a captain in the army, & 

having an appointment at Chatham, was attacked 
with illness in the beginning of Aug. 1857, which 
affected his mind. In the course of a fortnight 
he became better, & went on a visit to friends at 
Lewes, with whom he remained till the last week 
in Sept., & appai'ently conducted himself quite 
rationally. About a fortnight before he left 
Lewes he received, after conference with &- the 
approbation of the incumbent of the parish, the 
communion for the first time, lie returned to 
Chatham on Sept. 29. On Sept. 30 he wrote a 
testamentary paper, which was executed by him, 
&> attested by two brother officers on Oct. 1. He 
had immediately on his return to Chatham shown 
symptoms of returning or reviving mental disease, 
which sf)ccially took the form of an uncontrollable 
idea that he must be eternally damned for having 
received the communion unworthily. A few days 
after tlie date of the will he was pronounced insane 
by a medical board, & died in Sept. 1858, in a 
lunatic asylum : — Held : if a will, rational on the 
face of it, is shown to have been executed & 
attested in the manner prescribed by law, it is I 
presumed, in the absence of any evidence to the 
contrary, to have been made by a person of com- 
petent understanding. But if there are circum- 
stances which counterbalance that presumption, 
the decree of the ct. must be against its validity, 
unless the evidence on the whole is sufficient to 
establish affirmatively that testator was of sound 
mind when he executed it ; though the will pro- 
pounded was sensible on the face of it & contained 
no trace of any reference to or connection with 
testator’s then subject of delusion, yet, as the pro- 
duction of an unsound mind, it was not entitled 
to probate. — Symes v. Green (1859), 1 Sw. & 
Tr. 401 ; 28 L. J. P. & M. 83 ; 33 L. T. O. S. 168 ; 

6 Jur. N. S. 742 ; 164 E. R. 785. 

232. .] — Smith v. Tebbitt, No. 206, ante. 

233. .] — Banks v. Goodfellow, No. 204, 

ante. 

234. .] — A man, moved by capricious, 

frivolous, mean, or even bad motives, may dis- 
iidierit wholly or partially his children, & leave 
his property to strangers. He may take an 
unduly harsh view of the character & conduct of 
his children, but there is a limit beyond which it 
will cease to be a question of harsh unreasonable 
judpmient, & then the repulsion which a parent 
exhibits to his child must be held to proceed from 


some mental defect. If such repulsion, amount- 
ing to a delusion as to character, is shown to have 
existed previous to the execution of his will, it 
will be for the party setting up that document to 
establish that it was inoperative when the will 
was made, & the jury, in determining whether or 
not the delusion was operative, will have regard 
to the contents of the will & the circumstances 
surrounding the execution of it. 

In contemplation of law the expression “ sound 
mind ” does not mean a perfectly balanced mind. 
The question of mental soundness is one of degree. 
In considering it large allowance must bo made 
for the difference of individual character ; but in 
every case the lightest degree of mental soundness 
is required in order to constitute capacity to make 
a testamentary disposition. — Boughton v. Knight 
(1873), L. R. 3 P. &. D. 64 ; 42 L. J. P. & M. 25 ; 
28 L. T. 562 ; 87 J. P. 598. 

Annotations: — Consd. Roo v. Nix (1892). 9 T. L. R. 128. 

Reid. Jenkins u. Morris (1880), 14 Ch. D. 674 ; Birkin v. 

Wing (1890), 63 L. T. 80. Mentd. Twist v. Tye, [1902] 

P. 92 ; Jn tU Estate o/ Plant, Wild v. Plant, [1926] P. 139. 

235. .] — Smee V. Smee, No. 228, ante. 

236. .] — Murpett V. Smith (1887), 12 

P. D. 116 ; 57 L. T. 498 ; 51 J. P. 374, D. C. 
Annotation : — Mentd. Taplin v. Taplin (1888), 13 P. D. 100. 

237. What is to be considered — Temperament 
& character.] — Smith v. Tebbitt, No. 205, ante. 

238. Contents of will & circumstances of 

execution.] — Boughton v. Knight, No. 234, ante. 

D. Drunkenness. 

239. Habitual drunkenness — Testator not under 
influence at time of making will.] — A case of in- 
sanity alleged to defeat a will. Testator proved 
to have been not, properly, a madman ; but an 
habitual drunkard, who, under the excitement of 
liquor, acted in all respects, very like a madman : 
— Held : testator had not been under the excite- 
ment of liquor, &, consequently, not insane, at 
the time of making his will ; & the will itself, 
consequently, established. — Ayrey v. Hill (1824), 
2 Add. 206 ; 162 E. R. 269. 

240. .]—(!) On an issue devisavit 

vel non, the will being impeached on the ground 
that testator’s mind was impaired by drinking, 
& was under undue influence on the part of the 
devisee or his family : — Held : though he was 
proved to have been addicted to drinking, & to 
have had delirium tremens a few days before the 
alleged will, the question was whether he was 
sane & sensible, & able to understand the nature 

contents of the wull at the time when it was 
executed. 

(2) Although it was drawn by a son of the 
devisee, an old friend, & at his house : — Held : 
if testator had really requested him to do it, & it 
was his voluntary & spontaneous act, not under 
constraint, free from force or fraud, from imposi- 
tion or importunity, there was no undue influence, 
& the will was valid. — Handley v. Stacey (1858), 
1 P. & F. 574. 

241. Excessive drinking — When testatrix other- 
wise capable.] — (1) The will (executed eight years 
before death) of a woman, who, though guilty 
of excessive drinking & great extravagancies, 
managed her own property, received her dividends, 
did various acts of business, corresponded ration- 
ally with her friends, & was not shown to be under 
any delusion, cannot be set aside on the ground 
of insanity. 

(2) Though such will, in total exclusion of 


. L.^COT. 
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distant next of kin (with whom she had quarrelled), 
be in the handwriting of, & executed at the office 
of her attorney (one of the exors. & residuary 
legatees to a great amount, he & his family having 
also very large legacies) & the attesting witnesses 
speak to a bare execution ; documents in her 
own handwriting, showing both capacity & know- 
ledge of contents, though not mentioning the 
residue, will supply the additional proof required 
by such circumstance. — ^Wheeler & Batsford v. 
Alderson (1831), 3 Hag. Ecc. 574; 162 E. R. 
1268. 

Annotation : — Aa to (2) Reid. Wright v. Doo d. Tatham 

(1838), 4 Bing. N. C. 489. 

242. Delirium tremens — Will destroyed in fit — 
Whether amoimtlng to revocation.] — Testator in a 
fit of delirium tremens destroyed a duly executed 
will. The ct. granted probate [of a copy of the 
will], but doubted whether if he had confirmed the 
act of destruction when he was in a condition of 
sanity, it would not have amounted to a revocation. 
— Brunt v. Brunt (1873), L. R. 3 P. & D. 37 ; 28 
L. T. 368 ; 37 J. P. 312 ; 21 W. R. 392. 

E, Ecceniridiy, 

248. Mere eccentricity not sufficient.] — (1) A 
will of 1822, bearing marks of eccentricity pro- 
nounced for, in the absence of adminicular proof 
of unsoundness. 

(2) Application to admit evidence taken in a 
former cause refused. 

(3) General presumption of law in favour of 
soundness. — Wellesley v, Vere (1841), 2 Curt. 
917 ; 1 Notes of Cases, 240 ; 163 E. R. 630. 

244. .] — Mudway y. Croft, No. 209, 

ante. 

245. .] — Erere V. Peacocke (1840), 1 

Rob. Eccl. 442 ; 163 E. R. 1095 ; suh nom. Freer 
V. Peacocke, 11 Jur. 247. 

Annotation: — Mentd. Davies v. Gregory (1873), L. R. 3 

P. & D. 28. 

246. .] — Testamentary capacity is not 

disproved by evidence of testator’s merely eccen- 
tric acts & conduct. — Pilkington v. Gray, [1899] 
A. C. 401 ; 68 L. J. P. C. 63, P. C. 

F. Foolishness. 

247. Mere foolishness not sufficient — Will 
sounding to folly — General conduct to be con- 
sidered.] — The ct. will not, at once, reject an allega- 
tion propounding a will, which sounds to folly, 
when facts are pleaded, showing that deceased, up 
to his death, conducted himself, in the ordinary 
concerns of life, as a sane man. — Arbery v. 
Ashe (1828), 1 Hag. Ecc. 214 ; 162 E. R. 562. 

248. — .] — A., a native of Eng- 

land, but who had lived long in the East, & was 
familiar with Eastern habits & superstitions, & 
professed his belief in the Mahommedan religion, 
died in England leaving a will, which, after various 
legacies, gave the residue to the poor of Con- 
stantinople, & also towards erecting a cenotaph 
in that city, inscribed with his name, & bearing 
a light perpetually burning therein. The Pre- 
rogative Ct. having, chiefly on the ground of tliis 
extraordinary residuary bequest, which sounded 
to folly, & partly on parol evidence of the wild 
& extravagant language of testator, pronounced 
him to be of unsound mind when the will was 
made : — Held : as the insanity attributed to 


deceased was not monomania, but a general 
mental derangement, & as the proper mode of 
testing the allegation was to review the life, 
habits, & opinions of testator, on such a review 
there was nothing absurd or irrational in the 
bequest, or anything in his conduct at the date 
of the will indicating derangement ; & therefore 
the will was admitted to probate. — ^A usten v. 
Graham (1854), 8 Moo. P. C. C. 493 ; 1 Ecc. & 
Ad. 357 ; 24 L. T. O. S. 37 ; 14 E. R. 188, P. C. 

Annotation : — Mentd. Davis v. Gregory & Francis (1873), 

42 L. J. P. & M. 33. 

249. Testator mentally capable.] — 

Sefton (Earl) v. Hopwood, No. 202, ante. 

250. Foolish legacy.] — A foolish legacy, 

evincing egregious vanity on the part of a testator, 
unless supported by evidence as to general conduct, 
affords no proof of incapacity. — H obart v. Merry- 
field (1844), 2 L. T. O. S. 518. 

G. Moral Perversion. 

251. Not sufficient — When not accompanied 
with delusions.] — Frere v. Peacocke, No. 218, 
ante. 

252. Harshness & injustice.] — Sefton 

(Earl) v. Hopwood, No. 202, ante. 

n. Old Age. 

253. Mere old age not sufficient.] — Kinleside 
V. Harrison, No. 211, ante. 

254. Though accompanied by defective 

memory & neglect of person — Previous derange- 
ments of mind.] — A defective memory, a confused 
mind, neglect of person, & peculiarity of manner 
& conversation combined, do not amount to testa- 
mentary incapacity even on the part of a very old 
&> infirm woman, who had been deranged for some 
months many years before, & the will of such 
person is hold valid. — B enyon v. Benyon (1844), 
2 L. T. O. S. 477. 

255. Though last stage of boldily infirmity 

— Where mental understanding.] — Swinfen v. 
Swinfen, No. 203, ante. 

256. Doubtful capacity — Will prepared by resi- 
duary legatee.]— The will of an aged person of 
doubtful capacity prepared by a solr., who was 
appointed an exor. & one of the residuary legatees, 
pronounced against. — D ueling & Parker v. 
Loveland (1839), 2 Curt. 225 ; 163 E. R. 393. 

Annotation: — Retd. Scoiiler v. Plowright (1856), 10 Moo. 

P. C. C. 441. 


Sub-sect. 3. — Effect op Incapacity. 

A. Incapacity at Time of Execution. 

257. Disposition void — Though subsequent re- 
covery,] — If a man be non compos & not in his 
right senses at the time of making liis will, though 
he afterwards, never so long before his death, 
becomes a man of understanding, & sound judg- 
ment & memory, yet the will is a void will & will 
by no means bo made good ; because he wanted 
the disposing power at the time of disposition 
which waa,- the time of making his will 
(Trevor, C.J.). — Arthur v. Bokenham (1708), as 
reported in 11 Mod, Rep. 148 ; Pitz-G. 233 ; 88 
E. R. 957. 

Annotations: — Mentd. Sparrow v. Hardcaatlo (1754), Amb. 

224 : Brydges v. ChandoB (1794), 2 Vo8. 417 ; Cavo v. 

Holford (1798), 3 Ves. 650. 


PART II. SECT. 8, SUB-SECT. 2.— E. 

243 i. Mere eccentricity not sufficient.] — Re Hazen’s Will (1876), 3 Png. 329. — CAN. 

PART II. SECT. 8, SUB-SECT. S.—A. 

2B7 1. Diapoaition void — TTwuoh aubaequent recovery .] — Pubuo Trustee v. Frisk (1896). 14 N. Z. L. R. 306. — N.Z. 
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Sect. 8. — Wills: Sub-sect. 3, A., B.y C. D.; suh- 

268. Whether intestacy decreed.] — A party 

having died insane, leaving a will, which upon 
the face of it exhibited marks of insanity, the 
ct. granted administration of the effects of 
deceased as dead intestate, but directed the will 
to be deposited in the registry. — In the Goods of 
Bourget (1837), 1 Curt. 691 ; 163 E. R. 207. 

Annotation : — Folld. Perry v. Dyke, In the Goods of JaqucB 

(1858), 1 Sw. & Tr. 12. 

259. .]— Testator while of imsound 

mind, & being dependent on his relatives, & wholly 
without property, made a will disposing of large 
sums of money, which was not propounded : — 
Held : administration, as in case of intestacy, 
might be granted to his sister as attorney for his 
widow, who was in Australia, &; the oath of the 
administratrix should be that as far as she knew 
& believed deceased left no will. — In the Goods of 
Rich, [1892] P. 143 ; 61 L. J. P. 94 ; previous 
proceedings (1891), 65 L. T. 352. 

260. In absence of explanation by 

attesting witnesses.] — A will executed by a person 
in a state of utter incapacity, not propounded, 
Motion for administration as in an intestacy, 
refused in the absence of full explanation by 
attesting witnesses. — Williajms v. Williams 
(1841), 1 Notes of Cases 129 ; subsequent proceed- 
ings (1843), 2 Notes of Cases 390. 

261. In absence of party propounding 

will.] — E. made a will, whilst of unsound mind, 
in favour of some charitable institution. The 
only party interested to support it being cited to 
propound it, or show cause why it should not be 
treated as void, did not appear. On an affidavit 
of the medical attendant of deceased as to his 
testamentary incapacity, administration was 
granted to one of his next of kin, as in an intestacy. 
— Perry v. Dyke, In the Goods of Jaques (1858), 

1 Sw. & Tr. 12 ; 27 L. J. P. & M. 7 ; 30 L. T. O. S. 
310 ; 6 W. R. 275 ; 164 E. R. 006. 

262. Whether probate granted of former 

disposition.] — Kettleweijl v. Randall (1844), 
3 Notes of Cases 72. 

263. .] — Testator having duly exe- 

cuted a will, subsequently made another betray- 
ing on the face of it insanity. The exors. of the 
former will took out a decree calling on all persons 
interested in the latter paper to propound it, with 
an intimation that, on not appearing, the ct. 
would decree probate of the former will. The 
persons cited executed proxies declining to pro- 

ound the latter paper & consenting to probate 
eing granted of the former : — Held : the exors. 
of the former paper were entitled to probate in 
common form. — P almer & Brown v. Dent (1850), 

2 Rob. Eccl. 284 ; 7 Notes of Cases 555 ; 163 
E. R. 1319. 

Annotation: — Mentd. Morton v, Thorpe (1863), 32 L. J. 

P. M. & A. 174. 

264. Onus of proof.] — Dyce Sombre v. 

Troup, No. 414, post. 


267. Specific bequest of chattels — Effect 

of subsequent recovery — Application of Lunacy Act, 
1890 (c. 6), s. 123.] — Re Palmer, Thomas v. 
Marsh, [1911] W. N. 171. 

268. Testatrix originally eccentric — Subse- 
quently developing delusions — Large benefit to 
stranger.] — Waring v. Waring, No. 10, ante. 

269. Missing will — Admission to probate of con- 
tents.] — (1) The presumption that a will which 
was in a testator’s custody up to the time of his 
death, & cannot be found after his death, was 
destroyed by him animo revocandi, does not 
apply to a case where testator became insane after 
the execution & continued insane until his death. 

(2) In such a case the burden of showing that 
the will was destroyed whilst testator was of 
sound mind lies on the party setting up the revo- 
cation. 

(3) In the absence of evidence as to the date 
of the destruction, the contents of the will are 
entitled to probate. — Sprigge v. Sprigge (1868), 
L. R. 1 P. D. 608 ; 38 L. J. P. & M. 4 ; 19 
L. T. 462 ; 33 J. P. 104 ; 17 W. R. 80. 

Annotations : — As to (1) Refd. AUan v. Morrison, [1900] A. C. 

604. As to (2) Refd. Benson v. Benson (1870), L. R. 2 

P. & D. 172. 

270. .] — After making her will, a 

testatrix became of unsound mind, &> was con- 
fined in a lunatic asylum. The will was seen after 
the date of the removal to the asylum, but was 
missing after the death of testatrix. With the 
consent of the Master in Lunacy & of the receiver 
of deceased’s property appointed under Lunacy 
Act, 1890 (c. 5), the ct. granted probate of the 
draft of the will made by testatrix to her next of 
kin. — In the Goods of Crandon (1901), 84 L. T. 
330 ; 17 T. L. R. 341. 

C. Effect of Admission to Probate. 

271. Whether trusts administered.] — Where 
the will of a lunatic had been admitted to probate, 
the ct., upon the petition of the extrix., ordered a 
fund in ct., belonging to the lunatic’s estate, to 
be transferred to trustees to be approved by the 
comr., & to be held by them upon the trusts of 
the will, although such will was made after the 
time from which testator had been found by 
inquisition to have been of unsound mind. — Be 
Garden (1844), 13 L. J. Ch. 439 ; 3 L. T. O. S. 
258, L. C. 

272. Conclusiveness of sentence.] — Be Hard- 
castle (1844), 3 L. T. O. S. 197, 237, L. C. 

273. Probate not revoked.] — A codicil made 
when testator was labouring under mental inca- 
pacity had been proved together with a will. 
These facts were brought to the notice of the ct., 
but it refused to revoke the probate. — Drummond 
V. Knight (1849), 13 L. T. O. S. 263 ; 13 Jur. 
502. 

D. Effect on Revocation. 

See Sub-sect. 8, post. 


B. Incapacity arising Subsequent to Execution. 

266. Disposition not affected.] — Forse v. 
Hembling, No. 372, post. 

266. -.] — Evidence of a testatrix being of 

unsound mind shortly after the execution of her 
w^, not a sufficient ground for granting a new 
trial, to try the validity of the will. — Warn v. 
Swift (1832), 1 L. J. Ch. 203. 


PART II. SECT. 8, SUB-SECT. 8. — ^B. 

2651. DisposUion not affected.] — Mil- 
LER 1?. Miller ( 1 8 7 7 ), 2 5 Qr. 


Sub-sect. 4. — Proof of Capacity or 

Incapacity. 

A. Presumptions. 

Presumptions & proof of state of mind generally, 
see Part III., post. 

274. Presumption of capacity — When execution 
in presence of witnesses.] — Chambers & Yatman 
V. Queen’s Proctor, No. 363, post. 

should be admitted to probate . — Re 
Odkndaal (1899), 10 S. C. 271. — 

S. AF. 


224.— CAN. 


265 ii. .] — A testatrix havingr 

duly made a will became insane, & 
while in that condition erased her 
slgmature to it:— Held: the will 
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276. In absence of evidence to contrary.] — 

This was a suit respecting the will of P. His two 
surviving sisters, supposing he had died intestate, 
took out administration ; but in April, 1842, a 
will was discovered, dated in 1792. Deceased 
had been insane for many years, & it was pleaded 
that he became so previous to the date of the will, 
in consequence of a coup de soldi whilst on service. 
No evidence of this fact, however, could be 
obtained ; & the will being attested by three 

witnesses (since deceased) whose death, character, 
&; handwriting were satisfactorily proved : — Held : 
the ct. had no option or discretion, & was bound 
to pronounce in favour of the will. — Turner v. 
Penny (1843), 1 L. T. O. S. 412 ; subsequent pro- 
ceedings (1844), 8 Jur. 934. 

Annotation : — Mentd. Frore v. Poacooke (1843), 7 Jur. 998. 

276. .] — Sutton v, Sadler, No. 193, 

ante, 

277. .] — Symes V, Green, No. 231, 

ante, 

278. .] — A will partially defaced by 

a testator, whilst of unsound mind, is to be pro- 
nounced for, as it existed in its integral state, that 
being ascertained ; if a testator of impeached 
sanity do some act with relation to his will, whose 
state of mind, at the time of doing which, there 
is nothing to evidence, aliunde ; his rationality 
at such time, or the contrary, is to be inferred from 
that of his act, — Scruby & Finch v. Fordham 
(1822), 1 Add. 74 ; 162 E. R. 27. 

Annotation : — Mentd. Andrew v. Motley (1862), 12 C. B. 

N. S. 514. 

279. Presumption of incapacity — When evi- 
dence of previous insanity.] — The will of an aged 
spinster, who had laboured under delusions, but 
in the opinion of her medical attendant had 
recovered therefrom, containing a probable dis- 
position, & made under circumstances which did 
not infer incapacity, pronounced against for want 
of sufficient evidence to discharge the onus of 
proof. — Johnson v, Blane (1848), 6 Notes of 
Cases 442. 

280. .] — Symes v. Green, No. 231, 

ante. 

Burden of proof, see Sub-sect. 4, B., post. 


of the proposition that a will was made. For if 
there is no competency, no testable capacity, there 
can be no will. I am of opinion that testator’s 
knowledge of the contents of his alleged will 
stands upon the like footing. That he knew 
approved of the contents is a proposition implied 
in the assertion that a will was made by him 
(Lord Penzance). — Cleare v, Cleare (1869), 
L. R. 1 P. & D. 655 ; 38 L. J. P. & M. 81 ; 20 L. T. 
497 ; 17 W. R. 687. 

Annotations: — Mentd. Harringrton v. Bowyer (1871), 41 
L. J. P. & M. 17 ; Leigh v. Green, [1892] P. 17. 

283. .] — Smee V, Smee, No. 228, ante, 

284. When previous insanity proved — On party 
alleging lucid interval.] — C artwright v, Cart- 
wright, No. 395, post, 

285. .] — Wherever previous insanity 

is proved, the burden of proof is shifted, & it lies 
on those who set up the will to adduce satisfactory 
proof of sanity at the time the act was done. It is 
scarcely possible indeed to be too strongly impressed 
with the great degree of caution necessary to be 
observed in examining the proof of a lucid interval ; 
but the law recognises acts done during such an 
interval as valid, & the law must not be defeated 
by any overstrained demands of the proof of the 
fact (Sir John Nicholl). — White v. Driver 
( 1809), 1 Phillim. 84 ; 161 E. R. 922. 

Annotation : — Refd. Chambers & Yatman v. Queen’s Proctor 
(1840), 2 Curt. 415. 

286. Occasional Incapacity.] — Kin- 

leside V, Harrison, No. 211, ante, 

287. .] — Waring v. Waring, No. 

10, ayite, 

288. .] — Bannatyne v, Bannatyne, 

No. 361, post, 

289. On party alleging recovery.] — 

Prinsep & East India Co. v, Dyce Sombre, No. 
431, post, 

290. On party alleging absence of particular 

delusion.] — Prinsep & East India Co. v, Dyce 
Sombre, No. 431, post, 

291. .] — Boughton V, Knight, No. 

234, ante, 

292. On party alleging delusion not 

affecting will.] — S mee v, Smee, No. 228, ante. 


B, Burden of Proof, 

(a) Execution of Will, 

See, generally, Part III., Sect. 4, post, 

281. General rule — On party propounding will.] 
— Sutton v, Sadler, No. 193, ante, 

282. .] — That testator knew & 

approved of the contents of a will propounded is 
part of the burden of proof assumed by the 
person who propounds it, &, consequently, the 
next of kin who oppose a will may crossexamine 
the witnesses produced in its support on that 
matter, as well as upon the capacity of testator, 
or the execution of the will, without exposing 
theinselves to costs, provided they give the notice 
required by the rules. 

In all cases, whether through the medium of a 
presumption unrebutted, or of positive evidence 
to that end, the party who puts forward a docu- 
ment as the will of a testator, must establish the 
fact that testator was compe^nt to make a will 
when he executed it. This competency forms part 


(6) Revocation, 

293. On party alleging revocation — Will found 
mutilated.] — A., having duly executed her will, 
subsequently became insane. Shortly before her 
death, it was discovered that the will had been 
mutilated by her ; but it was proved to have been 
in her custody for a short time subsequent as well 
as prior to her insanity : — Held : there being satis- 
factory evidence of the due execution of the will, 
the onus of showing that it had been mutilated by 
testatrix when of sound mind was upon the party 
alleging its revocation. — Harris v, Berrall 
(1858), 1 Sw. & Tr. 153 ; 7 W. R. 19 ; 164 E. R. 


371. 

Annotations: — Apprvd. Sprigge v. Sprigge (1868), L R. 1 
P. & D. 608 ; Benson v. Benson (1870), L. R. 2 P. & D. 172. 
Reid. Allan v. Morrison, [1900] A. C. 604. 

294 . .] — After the due execution of 

i wiU has been proved, the burden of proving that 
t was revoked lies upon those who set up the 
'evocation, &, in the absence of evidence, revoca- 
tion will not be presumed. 


part IL sect. 8, SUB-SECT. 4.— 

B. (a). 

rule — On party pro- 
— Re Maxwell’s 
R. & C. 229.— CAN. 

0. Proof of incapacity — Onus on 


281 1 . General 
Pemndinff vHU,] 
Estate (1876), i 


g arty impeaching ,} — party eissuming 
> prove insanity in order to set aside 
a will is required to do so by clear & 
satisfactory proofs. The burden of 
proof rests upon the party who 
attempts to invalidate what purports 
to be a legal act . — Rs Brooklebank’s 
Will (1856), 4 Nfld. L. R. 88.— NFLD. 


d. .] — The burden of 

proving unsoundness of mind on the 
part m a testator, who made a will 
rational on the face of it, lies on the 
person who impeaches it on the grroimd 
of unsoundness of mind. — Rapson v, 
Putterkill, (1913] App. D. 417. — 
S. AF. 
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Sect, B,—Will8 : Sub-sect, 4, B, (b), C, & B, 
jb) dt jc),] 

In many cases it has happened that a ^11 in a 
testator’s custody has been found, after his death, 
obliterated in such a way as to amount to a revoca- 
tion if he was of sane mind when ho did it, & there 
has been no evidence whether it was done before 
or after he became insane. Does the ct., in the 
absence of proof, presume that it was done before 
he became insane, when it would amount to a 
revocation, or when he became insane, when it 
would not amount to a revocation ? The answer 
is, that the ct. always refuses to presume one way 
or the other, but holds that the party who alleges 
that it was done at a time when it would amount 
to a revocation must prove his allegation, & in the 
absence of proof the revocation falls to the ground 
(Lord Penzance). — Benson v, Benson (1870), 
L. R. 2 P. & D. 172 ; 40 L. J. P. & M. 1 ; 23 L. T. 
709 ; 34 J. P. 807 ; 19 W. R. 190. 

295. Will not forthcoming — Ordinary pre- 

sumption not applicable.] — Sprigge v, Sprigge, 
No. 269, ante, 

296. .] — Where a testator has his 

last will in his possession, & afterwards becomes 
insane, & the will is not forthcoming after his 
death, the owits is on those who allege revocation 
to satisfy the ct. that testator destroyed his will 
while of unsound mind. — In the Estate of Taylor, 
National & Provincial & Union Bank op 
England v, Taylor (1919), 64 Sol. Jo. 148. 

C, Evidence of Capacity, 

See^ generally^ Sect. 6, post, 

297. Retaining previous intentions.] — Hud- 
son’s Case (1682), Skin. 79 ; 90 E. R. 38. 

298. ,] — Anon, {circa 1790), cited in 

1 Dow. at p. 178 ; 3 E. R. 664. 

Annotation : — Consd. M'Adam v. Walker (1813), 1 Dow. 148. 

299. .] — Cogiilan v. Coghlan {circa 1790), 

cited in 1 Phillim. at p. 120 ; 19 Ves. at p. 608; 
34 E. R. 605. 

Annotations: — Consd. Bootle v. Blundell (1815), 19 Ves. 

494. Refd. A.-G. V. Parnther (1792), 3 Bro. C. C. 441 ; 

Cartwright v. Cartwright (1793), 1 Phillim. 90. 

300. Mere recollection not sufficient — 

Intention vaguely expressed.] — Bennet v, Man- 
chester (Duke), No. 369, post, 

801. .] — Dimes v. Dimes, No. 368, post, 

802. Ability to converse.] — Hudson’s Case 
(1682), Skin. 79 ; 90 E. R. 38. 

803. .] — Coghlan v, Coghlan {circa 1790), 

cited in 1 Phillim. at p. 120 ; 19 Ves. at p. 608 ; 
34 E. R. 605. 

Annotations: — Refd. A.-G. v. Parnther (1792), 3 Bro. C. C. 

441; Cartwright v, Cartwright (1793), 1 Phillim. 90; 

Bootle r. Blundell (181.5), 19 V^os. 494. 

804. Reasonableness of act.] — Anon, {drca 
1790), cited in 1 Dow. at p. 178 ; 3 E. R. 664. 
Annotation : — Consd. M'Adam v. Walker (1813), 1 Dow. 148. 

805. .1 — Clarke v, Lear & Scarwell 

(1791), cited in 1 Phillim. at p. 119 ; 161 E. R. 933. 

Annotation: — Consd. Cartwright v. Cartwright (1793), 1 

PhiUim. 90. 

306. .] — Cartwright v, Cartwright, No. 

396, post, 

807. .] — (1) Neither am I able to decide 

upon the objection with respect to the insanity 
of testator. For, admitting that by the coroner’s 
verdict he must be taken to have been insane 
at the time of the act committed, in consequence 
of which he died, it does not follow that he con- 
tinued insane during the whole interval froih the 
commission of that act to his death, or that he was 
so at the time of making his will. 

(2) There are cases of wills being established, 


which were made during the intervals of delirium, 
because they have contained internal evidence of 
their being reasonable & such as a man in his 
senses may be supposed to have made (Lord 
Eldon, C.). — Levy v, Lindo (1817), 3 Mer. 81 ; 
36 E. R. 32, L. C. 

Annotation :—l&entd. Wells v. Maxwell (No. 1) (1863), 32 

Beav, 408. 

308 . .] — A party deceased, having made 

a will, who was afterwards found to be of unsound 
mind from a date anterior to that of the wifi ; the 
ct. refused upon affidavit & consent of parties, on 
motion, to decree such party to be dead intestate, 
there being nothing on the face of the will sounding 
to folly. — In the Goods of Watts (1837), 1 Curt. 
594 ; 163 E. R. 208. 

Annotation : — Refd. In the Goods of Morton (1863), 2 New 

Rep. 249. 

309. .] — Sutton v, Sadler, No. 193, ante, 

310. .] — P., who for many years had been 

affiicted with habitual insanity, accompanied with 
intermissions, executed a will when confined in 
a lunatic asylum. The instructions for it were 
designed & wiitten by himself without assistance, 
& the will made a natural & equitable distribution 
of his property. Probate of the will was opposed 
by the next of kin on the ground of testator being 
of unsound mind at the time of its execution. 
The exors. contended that it was executed by him 
in a lucid interval. The jury having found a 
verdict for the exors., probate of the will was 
decreed : — Held : ( 1 ) where a person afflicted with 
habitual insanity, with intermissions, makes a will, 
the fact that the will is a rational one & made in a 
rational manner, though not conclusive, is strong 
evidence of its having been made in a lucid 
interval ; (2) where a person is labouring under an 
insane delusion, his sanity is to be tested by 
directing his attention to the subject matter of such 
delusion ; but where a person is afflicted with 
habitual insanity unaccompanied \vith delusions, 
his sanity is to be tested by his answers to questions, 
his apparent recollection of past transactions, & 
his reasoning justly with regard to them, & with 
regard to the conduct of individuals. — Nichols 
& Freeman v, Binns (1858), 1 Sw. & Tr. 239 ; 
32 L. T. O. S. 50 ; 164 E. R. 710. 

311. Subsequent papers of testator.] — Bootle 
V, Blundell, No. 353, post, 

312. Probability of disposition — Degree of sup- 
plementary evidence required — Where mental 
aberration established.] — Where mental aberration 
is proved to have shown itself in the alleged 
testator, the degree of evidence necessary to sub- 
stantiate any testamentary act depends greatly 
on the character of the act itself. If it purports 
to give effect only to probable intentions, its 
validity may be established by comparatively 
slight evidence. But evidence, very different in 
kind, & much weightier in degree, is requisite to 
the support of an act, which purports to contain 
dispositions contrary to testator’s probable in- 
tentions, or savouring, in any degree, of folly or 
frenzy. What then are the features, & what is 
the character, of the testamentary act, set up in the 
present case ? It is precisely such a disposition 
as natural affection would dictate.. Testator 
bequeaths by it his whole property, in equitable 
proportions, to his wife & children. If, in truth, 
the mother of these children were not his lawful 
wife, this rather increases than repels, the pre- 
sumption in favour of the act. In addition to 
natural affection, it rendered some measure of the 
sort absolutely incumbent on deceased, in point of 
moral duty ; as his intestacy in that case would 
have left this mother & her children wholly 
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destitute, & unprovided for (Sm John Nicjholl). — 
Evans v. Knight & Moore (1822), 1 Add. 229 ; 
162 E. R. 80 ; previous proceedings (1820), 3 
PhilUm. 413 ; (1822), 1 Add. 138. 

Annotaiiona : — Mentd. Trevanlon v. Trovanlon (1837), 1 
Curt. 480 ; Beale v. Beale (1874), L. R. 3 P. & D. 179 ; 
Leigh V. Green, [1892] P. 17. 

313. .] —Probability of disposition is of 

very little weight to negative forgery, though 
material to prove capacity, volition, & the absence 
of fraudulent imposition. — Rutherford v. Maule 
(1832), 4 Hag. Ecc. 213 ; 162 E. R. 1424. 
Annotation : — Mentd. Wood v. Goodlako (1839), 2 Curt. 82. 

314. Sane conduct — Though will sound to 
folly.] — Arbery V, Ashe, No. 247, ante. 

315 . On occasion of accidental visit.] — 

Bannatyne V. Bannatyne, No. 361, post. 

316. Ability to do formal business— Whether 
sufficient to rebut presumption of Incapacity — 
Where evidence of Insanity before & after act.] — 
Where deceased was admitted to have been insane 
before the execution of two asserted wills, & where 
there was evidence of delusion <fe other indica of 
derangement existmg shortly before, as well as 
subsequent to the acts, proof of calmness, & of his 
doing formal matters of business, under the sanc- 
tion of his family, are not sufficient to rebut the 
presumption against the papers. — Groom v. 
Thomas (1829), 2 Hag. Ecc. 433 ; 162 E. R. 914. 


Annotations: — CoDSd. Mudway v. Croft (1843), 2 Notes of 
Cases, 438 ; Sutton v. Sadler (1857), 3 C. B. N. S. 87. 
Refd. Borla .80 v. Borlasc (1845), 4 Notes of Cases, 106. 

317. Handwriting of deceased — Will.] — 

(hiAMBERs & Yatman V. Queen’s Proctor, No. 
363, post. 

318 . Documents showing knowledge of 

contents of will — Where evidence of bare execu- 
tion.] — Wheeler & Batsford v. Alderson, No. 
241, ante. 


D. Evideyicc of Incapacity. 

(a) In General. 

See, generally, Part III., Sect. 5, 

319. Must apply to particular date.] — White 
V. Wilson, No. 410, post. 

320. Effect of contradictory evidence — Inference 
of fluctuating capacity.] — (1) When the opinions 
of persons apparently intending to depose fairly are 
contradictory as to capacity, particularly if facts 
show deceased was occasionally capable, the ct. 
will infer a fluctuating capacity. 

(2) The will of a person in such a state, of which 
probate was taken out four months after deceased’s 
death & not called in for two years & a half, 
pronounced for ; there being satisfactory evidence 
of instructions, & of capacity, at the time of the 
factum ; the disposition contained being consistent 
with his affections, & its variation from a will, 
executed before his mind became impaired, being 
accounted for by a change of circumstances. — 
Williams v. Goude (1828), 1 Hag. Ecc. 577 ; 162 

E. R. 682. 

^my^tationa : — As to (2) Refd. Browning v. Budd (1848), 6 

Moo. P. 0. C. 430. Oenerally. Mentd. Harrison v. Harrison 

B846), 1 Rob. Ecc. 406 ; Stultz v. Sohoofllo (1852), 20 

L. T. O. S. 183. 

321. Bequest to strangers — Exclusion of own 
relatloiu.] — (1) A will, regularly executed, be- 
queathing the property of deceased to strangers 
in blood, to the exclusion of his relations, pro- 
nounced against, notwithstanding conflicting 
medical evidence, on the ground of insanity. 

(2) However eccentric deceased may have been, 
yet, if his conduct does not amount to insanity, 
mere eccentricity, however great, cannot prevail 
against a will fairly executed by him (Sm Herbert 
Jenner). 


• ^ insanity operate differently 

in different minds ; their marks & characters ore 
distinct in different persons; but one thing is clear, 
that where there is delusion & perversion of mind, 
there is insanity & unsoundness of mind (Sir 
Herbert Jenner). — Goddard v. Verb (1838), 
4 Notes of Cases, Supp. ix. ; subsequent proceedings, 
sub nom. Wellesley v. Verb (1841), 2 Curt. 917. 

322. .] — Waring v. Waring, No. 10, 

ante. 

Disposition contrary to previous Intentions.] 
— See Sub-sect. 4, D. (c), 2>o.st. 

323. Peculiar conduct of testator.] — Banna- 
tyne V. Bannatyne, No. 361, post. 

324. Exclusion from social functions.] — 
Bannatyne v. Bannatyne, No. 361, post. 

325. Inability to transact business.] — Banna- 
tyne V. Bannatyne, No. 361, post. 

326. Inability to dress himself.] — Bannatyne 
V. Bannatyne, No. 361, post. 

327. Care of keeper — Though residing at home.] 
— Bannatyne v. Bannatyne, No. 361, post. 

(b) Insanity Disclosed on Face of Will. 

See Sub-sect. 3, A., ante. 

Disposition sounding to folly.] — See Sub-sect. 2, 

F., ante. 

(c) Dispositions Contrary to Previous Intentions. 

328. Disposition to stranger.] — Clarke v. Lear 
& ScARWELL (1791), cited in 1 Phillim. at p. 119 ; 
161 E. R. 933. 

Annotation: — Consd. Cartwright v. Cartwright (1793), 1 

Phillim. 90. 

329. Where testator’s mind only slightly 

Impaired.] — A will made by an unmarried testator, 
of weakened capacity, largely benefiting a stranger 
in blood, in whose care he had placed himself, to 
the prejudice of his next of kin, & contrary to his 
intention expressed in a prior will, the evidence 
as to capacity & influence being conflicting, & 
that of the drawer of the will being open to sus- 
picion, pronounced for, the sentence of the ct. 
below being thereby affirmed since. The result 
of evidence against the will failed to show the mind 
of testator greatly impaired, & testator was not 
concealed from society, & not in such a state as to 
be made an instrument of fraud : — Held : what- 
ever might appear suspicious or mysterious in the 
first instance, was upon closer inspection, sufficiently 
cleared away.^ — D eake v. Elwyn (1842), 1 Notes 
of Cases 342, P. C. 

Annotation : — Mentd. Stone v. Stone (1843), 7 Jur. 1 140. 

330. Dispossession of eldest son — All circum- 
stances to be considered.] — Probate refused to a 
codicil signed & executed. 

The question is, whether deceased was in 
possession of a sound <fe disposing memory at the 
time of making this codicil, sufficiently so, to 
effect the almost entire subversion of his solemn 
will, executed only four days before, & to leave his 
eldest son for the present destitute, or at best 
dependent on his mother during her life. The 
presumption of law is strongly in favour of the 
executed will ; the ct. must consider whether the 
capacity was adequate to the subsequent act ; 
the proof of the capacity must depend upon the 
nature of the act ; & all circumstances must be 
taken together, to ascertain the real testamentary 
intentions (Sir John Nicholl). — Brouncker v. 
Brouncker (1812), 2 Phillim. 57 ; 101 E. R. 1077. 

331. Disposition contrary to probable intentions 
— Where mental aberration established.] — Evans 
V. Knight & Moore, No. 312, ante. 

332. Disposition ineconcilable with character 
— Where testator in state of extreme weakness — 
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Se<A. 8.— TUiife.- Sub-sect. 4, D. (c), (d)&{e), & E.; 
stib-aecU 5,] 

Win prepared by persons taking benefit.] — The 

clearest & most consistent evidence of capacity, & 
volition, are required to support a codicil con- 
veying bequests of such extent as to be irreconcil- 
able with the character of deceased, & with her 
intentions as proved by her affections, & former 
testamentary dispositions ; deceased being, at the 
time, within ten days of her death, &; in a state of 
extreme weakness & debility ; all her confidential 
fronds excluded, or absent, & those only about her 
who ^e benefited under, or engaged in, the pre- 
paration or execution of the instrument. — 

(^^28), 1 Hag. Ecc. 256 ; 162 

Jci. K. 576. 


8M. Testator of fluctuating capacity.]— The 

Mserted will of a person of fluctuating capacity 
(totaUy abandoning the principles of a former dis- 
position, made before deceased’s faculties were 
impaired, & long adhered to) pronounced against ; 
« the exor., the person principally benefited who, 
among other things indicative of fraud, had him- 
self given the instructions, & whose son, a minor, 
alcme spoke to the execution, condemned in costs. 

—Dodge V. Meech (1828), 1 Hag. Ecc. 612 ; 162 
E. iv. 694. 

334. Where variation accounted for — 

Change of circumstances.] — Williams v. Goude, 
No. 320, a7itc. 

335. Disposition obtained by husband— Where 
testatrix In state of weakness.]— When the will of 
a married woman, obtained while she was in an 
extremely weak state nine days before death, by 
the active agency of the husband, the sole exor. 

legatee, wholly departed from a former 
will deliberately made a few months before, the 
presumption is strong against the act. — M vnn v. 
Kobinson (1828), 2 Hag. Ecc. 169 ,* 162 E. E. 823. 
Annotation The Lochlibo (1850), 14 Jur. 792. 

336. Effect of subsequent codicil — Former disposi- 
tlonreaflU’med.]— —Testator having, ten years before 
his d^th when in perfect health, executed a will 
& subsequently a codicil conformable to his 
ascertained a^ections, & two & a half years before 
his death, after a paralytic stroke producing at 
least great bodily infirmity, having executed a 
second codicil materially departing from those 
instruments, six months before his death, a 
third codicil revoking the second <fc reverting to 
the foimer disposition, probate of the will, first 
& third codicils granted, there being no satis- 
factory proof of a change in his affections, & the 
evidence of volition & capacity being at least as 
strong m support of the third as of the second 

(1828), 1 Hag. Ecc. 502 , 

JtLi» it. uo9. 


337. Disposition obtained without Instructions- 
By son of aged testator.] — Where the execution ( 
a codicil was clandestinely, & without previoi 
instructions, obtained from a testator oi eight' 
oifiy one memth before death, by the son, the perse 
solely benefited, & his associates, the dispositic 
being contrary to the repeated former acts < 
deceased, the clearest proof of capacity & fr< 
necessary. Codicil pronounceu agains 

888. - — - Adopted by testator.]— A will net 
not originate with a testator, nor need proof 1 
given of the commencement of such a transactio: 
provided it be proved that a testator complete! 
understood, adopted & sanctioned the dispositic 
proposed to him, & that the instrument itsc 
embodied such disposition. 


A will, opposed on the ground of alleged 
incapacity, fraud, & conspiracy, &> revoking a 
former will & codicils (which gave the residue 
between a sister by the half blood & a stranger in 
blood) made shortly before, but under circum- 
stances not rendering a departure improbable, 
pronounced for with costs ; though the instruc- 
tions for such latter will were not proved to have 
originated with deceased ; though two, out of 
three, of the attesting witnesses were sons of the 
respective exors., considerably benefited by the 
will, & one of which, & three other principal, 
witnesses were children of a niece by the whole 
blood, the wife of one of the exors., which niece 
& a sister were also largely benefited, & were 
immediately about deceased ; the credit of the 
witnesses pot being shaken, & the will being 
sufficiently proved to have been adopted by 
deceased, a free & capable testator. — Constable 
V. Tufnell (1833), 4 Hag. Ecc. 465 ; 162 E. R. 
1516 ; affd. sub nom. Tufnell v. Constable 
(1835), 3 Knapp, 122, P. C. 

Annotations: — Mentd. Lockwood r. Lockwood (1839), 2 
Curt. 281 ; Broadbent v. Hughes (1860), 29 L. J. P. M. & A. 
134. 

339. Disposition to wife excluding blood relation 
— Testator’s capacity impaired.] — (1) A will 
executed by a testator on his death-bed in favour 
of his wife, to the exclusiop of other members 
of his family, testator being of a weakened & 
impaired capacity at the time of the factum^ from 
disease affecting the brain, which produced torpor, 
& rendered his mind incapable of exertion unless 
roused, pronounced against : the disposition in the 
will being a. total departure from, & contrary to, 
testator’s previously expressed intentions. 

(2) To constitute a sound disposing mind, a 
testator must not only be able to understand that 
he is by his will fpving the whole of his property 
to one object of his regard, but he must also have 
capacity to comprehend the extent of the property, 
& the nature of the claims of others, whom by his 
will he is excluding from participation in that 
property. — Hahwood v. Baker (1840), 3 Moo. 
P C. C. 282 ; 13 E. R. 117, P. C. 

Annotations : — As to (1) CoDSd. Bennot v. Manchester (1854), 
23 Ij. T. O. S. 331 ; Sutton v. Sadler (1857), 3 C. B. N. S. 
87; Hampsont?. Guy (1891), 64 L. T. 778. A8to(2)Apld. 
Sutton V. Sadler (1857), 3 C. B. N. S. 87. Expld. BaSaks 
V. GoodfeUow (1870), L. H. 5 Q. B. 549. RcM. Goldie v. 
Murray (1842), 6 Jur. 608. 


(d) Lack of Instructions, 

34*0. Codicil prepared by strangers.] — Brydges 
V, King, No. 332, ante, 

341. CodicU prepared by beneficiary.] —Mere 
evidence of execution of a will & codicil by a person 
of weak & inert mind, appointing his attorney & 
agent sole exor. & almost universal legatee of a 
large property, is insufficient, without proof of 
instructions by deceased ; instructions for the will 
being given to the solr., who prepared & attested 
it, by & in the handwriting of the exor.’s father 
(also deceased’s co-agent & attorney) ; the codicil 
being prepared exclusively for his own benefit 
by the exor., in whose house deceased was living 
apart from bis family ; & other circumstances 
strongly inferring fraud & circumvention. — 
Ingram v, Wyatt (1828), 1 Hag. Ecc. 384 ; 162 
E. R. 621 ; on appeal, sub nom, Wyatt v, Ingram 
(1831), 3 Hag. Ecc. 466. 

Refd. Hlndson v. Weatherlll (1854), 5 De 

G. M. & G. 301. Mentd. Ingram v. Wyatt (1832), 1 L. J. 

Ch. 135 ; Barry v. Butlin 0838), 2 Moo. P. C. C. 480 ; 

Cookcrafty.^wloB (1846), 4 Notes of Cases, 237 ; Waters 

J S® J Hostllow u. Stobie 

(1866), L. B. 1 P. & D. 64 ; Fulton v. Andrew (1876), L. R. 

7 H. L. 448 ; Hampson v, Guy (1891), 64 L. T. 778, 
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842. Instructions given by father of beneficiary.] 

— Ingram v. Wyatt, No. 341, ante, 

848. Execution obtained by beneficiary — With- 
out previous instructions.] — Mackenzie v, Handa- 
byde, No. 337, ante, 

344. — ^ ,] — A codicil prepared by a 

solr., appointing him a joint exor., with a legacy of 
£600, which was read over to testator, who was 
blind, & at the time of the execution of fluctuating 
capacity, in the presence of the attesting witnesses 
pronounced against ; there being no direct evidence 
that it was prepared in consequence of instructions 
from testator, or satisfactory proof, that at the 
time of the execution, he was cognisant of its 
contents, &> in a condition to exercise, & did 
exercise, thought, judgment & reflection respecting 
the act he was doing. — Dufaur v. Croft (1840), 

3 Moo. P. C. C. 136 ; 13 E. R. 59. 

846. Effect of ratification — Though testator 
found lunatic.] — (1) The sanity of a testatrix 
established, although a commission de lunatico 
inquirendo had held her to be incapable from a 
period antecedent to the execution of the will. 

(2) Where a testator is in his senses, the will 
is read over to & approved by him, instructions are 
not necessary. — Rodd v, Lewis (1755), 2 Lee, 
176 ; 161 E. R. 304. 

346. .] — (1) Although the instructions for 

a will may not have originated with a testator, 
yet his subsequent approval of them is sufficient 
to render his "v^l valid . 

(2) Weakness of mind & forgetfulness are not 
sufficient to invalidate a will, if it is proved that 
the mind of testator was, when called to exertion, 
capable of attention & application. — Tufnele v. 
Constable (1835), 3 Knapp, 122 ; 12 E. R. 595, 
P. C. ; affg, S. C. sicb nom. Constable v, Tufnell 
(1833), 4 Hag. Ecc. 465. 

Annotations : — Oenerally, Mentd. Lockwood v. Lockwood 

(1839), 2 Curt. 281 ; Broadbent v. Hughes (1860), 29 

L. J. P. M. & A. 134. 

347. .] — An inofficious will, prepared from 

instructions given to the drawer by the paHy 
almost solely benefited, & who was in nowise 
related to testator, pronouned valid, on proof of 
capacity of testator, & of the will having been read 
over to him. — Wrench v. Murray (1843), 3 Curt. 
623 ; 1 L. T. O. S. 412 ; 7 Jur. 705 ; 163 E. R. 
846. 

(e) Findings of Authorities, 

See Part III., Sect. 5, sub-sect. 2, post. 


351. Whether competent to prove Un- 

sanity.] — Digg’s Case {circa 1680), cited in Skin, 
at p. 79 ; 90 E. R. 38. 

352, ,] — Specific performance of a con- 

tract concerning land not decreed on the signature 
of an agent without authority. The question as 
to his authority, denied by the answer, & by his 
deposition, stating his declaration to the contrary 
at the time of execution, to be determined by an 
issxie : the evidence of a witness, impeaching the 
instrument he has attested, as a witness to a will, 
denying the sanity of the devisor, etc., being 
admissible ; but to bo received with the most 
anxious jealousy. — Howard v, Braithwaite 
(1812), 1 Ves. B. 202 ; 35 E. R. 79. 

353. .] — (1) On the trial of an 

devisavit vel non^ all the subscribing witnesses 
must be examined, except in cases of necessity, ^ 
death, insanity, or absence abroad, or the heir 
waives his right. 

(2) Witness impeaching his own act, to be 
received with the most scrupulous jealousy. 

(3) Subsequent papers, though evidence of com- 
petence of a testator, regarded with considerable 
jealousy ; as he is not permitted to prove his own 
sanity. Inference, that if not then conscious of 
his competence at the previous time, he would 
have re-executed the will. — Bootle v. Blundell 
(1815), 19 Ves. 494 ; Coop. G. 136 ; 1 Mer. 193 ; 

34E. R. 600. , 

Annotations : — Generally^ Mentd. Gittins v. St^le (1818), 
1 Swan. 24; Pulley v. Hilton (1823), 12 Pri^, 625 ; 
Tatham v. Wright (1831), 2 Hubs. & M. 1 ; Slauey r. 
Wade (1836), 7 Sim. 595 ; CoUiw v, RobinB (1847), 1 De G. 
& Sm. 131 ; Cunningham v. Murray (1847), 1 Do G. & Sm. 
366 ; Houghton v. Houghton, Houghton v. (1848), 

1 H. L. Cas. 406 ; Waters v. Waters (1848), 2 De G. & Sm. 
591; McGregor v. Topham (1850), 3 H. L- ' 

Paterson v. Scott (1852), 1 Do G. M. & ^ &31 ; Plenty 
V. West (1852), 16 Boav. 173; D^iys v. Bradley (1853), 
4 De G. M. & G. 58 ; Key v. Key (1853), 4 De G. M. & G. 
73 ; Boyso v. Rossborough (1854), 3 De G. M. & G. 817 , 
Smith r. Smith (1861), 3 Gill. 203 ; Melllsh v. VaUins 
(1862), 2 John. & H. 194 ; Vernon Manners (1862), 31 
Beav. 623 ; Eno v. Tatham (1863), 4 Gifl. 181 ; Gilbertson 
V, Gilbertson (i865), 34 Beav. 354 J , 3’; 

(1867), 3 Ch. App. 420 ; Allan v, Gott (1872), 7 Dh- ^App. 
439; Metcalfe v. Hutchinson (1875), 1 Ch. D. .>91 , ite 
Simpson, Ex p. Morgan (1876), 34 L. T. 329 ; 

Dryland (1877), 38 L. T. 24 ; Patching v. Barrmtt (1880). 
49 L. J. Ch. 665 ; Kilford v. Blanoy (1885), 31 Ch. D. o6. 

354. Opinion of — Of little weight.] — Kinleside 
V, Harrison, No. 211, ante. 

Action for perpetuating testimony.] — See Evi- 
dence, Vol. XXII., p. 614, Nos. 6791, 6792. 


E, Witnesse^s, 

348. Attesting witnesses — Whether all to be 
examined.] — Bootle v, Blundell, No. 353, post. 

349. .] — In the case of a bill filed by 

an heir-at-law to set aside a will, on the ground of 
incompetency, the ct. directed an issue devisavit 
vel non to try the validity of the will : — Held : it 
was no ground for a new trial that the devisee 
did not call all the subscribing witnesses. — 
Tatham v, Wright (1831), 2 Russ. & M. 1 ; 39 
E. R. 295 ; avh nom. Wright v, Tatham, 9 
L. J. O. S. Ch. 265. 

Annotaiions : — Mentd. M'Grogor v. Topham (1844), 3 Ha^, 
488; Boyso v. Rossborough (1857), 6 H. D. Cos. 1 ; 
TheUusson v. Rendlesham (1859), 7 H. L. Cas. 429; 
Tredegar v. Windns (1875), L. R. 19 Kq. 607. 

350. Competency to prove execution.] — 

Hudson’s Case (1682), Skin. 79 ; 90 E. R. 38. 


Sub-sect. 5. — Lucid Intervals. 

Lucid intervals generally, see, Part. I., Sect. 3, 


Proof that will made during lucid interval, see 

lb-sect. 4, 0., ante. . , . , 

Onus of proof that will made during lucid 

berval, see Sub-sect. 4, B. {a), ante. 

355. General rule — Disposition .va|i^|;7;:9^^^; 
.N V. CoGHLAN {circa 1790), cited m 1 Phillim. at 
120 ; 19 Ves. at p. 508 ; 34 B. R. 605. 

inotations Reid, A.-G.j. ^90 ' 

441* Cartwright v. Cartwright (1793), 1 1 hlium. vu , 

Bootle V. Blimdell (i815), 19 Vos. 494. 

355, — -.] — Cartwright v, Cartwright, 

3. 395, post, 

857. 


.,] — Hall v, Warren, No. 69, 


PART II. SECT. 8. SUB-SECT. 6. 

856 i. Oeneral rule — Disposition 
vaLid ,\ — The right of a lunatic to dis- 
pose of his property by will during a 


interval is not affected by a 
al declaration of incapacity & 
estraint^ consequent theroon. 
lOELLO State Bank v. Baiiaje 
), fl9221 2 W. W. R. 894 ; 66 


D, L. R. 494 ; 18 Alta. L. R. 6,— CAN. 

366 ii. .1 — Nisbbt's '^us- 

TEES V . Nisbet (1871), 9 M^ph; of 
Sees.) 937 ; 43 &. Jur. 630.— -SCOT. 
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Sect, 8, — Wills : Sub-sects. 5, 6, 7 iS: 8, J 

858, j — W hite v. Driver, No. 286, 

ante, 

869. Though lunatic so found.] — 

Levy v, Lindo, No. 307, ante, 

860. ( — .] — -Pending the lunacy, &; 

while the commission was in full force, a will was 
made. That fact does not of necessity show that 
the will is not a good will ; it is very possible that 
there may have been a period during which the 
lunatic was competent to make a will, & that such 
a will, though the commission existed, may be a 
valid will . . . there is, unquestionably, the 
strongest presumption arising from the fact of 
there being a commission existing at the time, but 
still it is a presumption, & capable of being 
rebutted (Lord Cottenham, 0.). — Cooke v, 
Cholmondeley (1849), 2 Mac. G. 18 ; 2 H. & 
Tw, 162 ; 14 Jur. 117 ; 42 E. R. 8 ; sub nom, 
Cooke v. Turner, Cooke v, Cholmondeley, 
19 L. J, Ch. 81 ; 14 L. T. O. S. 413, L. C. 

861. Where evidence of business 

capacity.] — (l) Testator, who had been in con- 
finement as a lunatic between the years 1816 & 
1817, executed his will in 1820. He was again 
placed in contoement in 1822. In Nov. 1838, 
a commission in the nature of a writ de lunaiico 
inquirendo was issued, & testator was found, in 
Jan. 1839, a lunatic without any lucid interval 
from Aug. 1, 1816. Will pronounced for. Dif- 
ference between imbecility or idiotcy & delusion, in 
in respect of acts of business, observed upon. The 
witnesses against the will deposed to a case of 
idiotcy. 

I admit that from that verdict a presumption 
arises against the v^dity of the will in question, 
but I am of opinion that in endeavouring to 
measure the strength of that presumption 1 am 
bound to look to aU the circumstances attending 
the inquisition, though not to the evidence then 
given (Dr. Lushington). 

(2) I am of opinion that the verdict of the jury 
is sufficient to rebut the ordinary presumption 
in favour of the will, & to require the party pro- 
poimding it to prove that a lucid interval did take 
place when the will was executed ; by “ lucid 
interval ” I mean that testator was of soimd mind 
at that time. I use the expresssion — lucid interval 
— only by reason that there was preceding & 
succeeding unsoundness of mind. I say, I think, 
a presumption is raised by the verdict against 
the validity of this will ; nevertheless I am of 
opimon that the facts already stated greatly 
diminish the strength of that presumption, making 
it much less strong than if there had been an issue, 
raised & contested, as to the existence of lucid 
intervals (Dr. Lushington). 

(3) It is notorious that the sane demeanour of a 
patient on the occasion of an accidental visit is 
no proof, or, at least, no satisfactory proof, of 
soundness of mind (Dr. Lushington). 

(4) It is alleged that deceased walked about, in 
a stooping position with his hands dangling before 
him, muttering unintelligible & idiotic noises — 
that boys in the street hooted him as an idiot — 
that he did not go into company or appear with the 
family when any one was present— that he did not 
transact any business — did not order hiA own 
clothes or dress himself— ■& that in 1819, & for a 
year after, he was, though residing with his mother, 

care of a keeper. Such was the state 
after 1822 ; but the question is, was such 
1 that year ? If deceased was in 

1820 m the condition alleged, I must pronounce 
against the will, for such a state is inconsistent 


with the rational dispatch of any act of business 
requiring thought, judgment, & reflection (Dr. 
Lushington). 

(6) The case presented against the will is that 
of idiotcy, or imbecility, the characteristic of 
which is permanence with very little, or no, 
variation. To meet such a case, & to show that 
such a state did not exist at any given period, 
proof of acts of business is very important 
evidence. Many acts of business may possibly be 
done by a lunatic, & the lunacy itself not detected ; 
but it is scarcely possible to predicate the same of 
an idiot, or imbecile person (Dr. Lushington). — 
Bannatynb V, Bannatynb (1852), 2 Rob. Eccl. 
472 ; 16 Jur. 864 ; 163 B. R. 1383. 

862. ,] — Deceased was found 

a limatic by inquisition in 1869. She suffered 
from delusions under which she became violent 
& even dangerous. Her disorder was an 
obsessional insanity, but her obsessions were 
recognised by herself as morbid & did not prevent 
her from taking an intelligent interest in general 
topics. She kept up a correspondence with her 
relatives & friends, &; in other respects was a 
shrewd, clever woman, & her memory was 
excellent. In 1905 a will was drawn up on the 
instructions of deceased, & executed by her & 
attested by three doctors who were prepared to 
certify that she was perfectly intelligent & capable 
at the time. The ct. granted probate of the will. — 
In the Estate of Walker, Watson v. Treasury 
Solicitor (1912), 28 T. L. R. 466. 

363. .] — (1) The will, dated & exe- 

cuted on Nov. 15, 1839, of a testator who was 
labo^ng under certain delusions on the three 
previous days to its execution, who destroyed 
himself on the day following (Nov. 16) while under 
temporary insanity, pronounced for, & the costs 
of the Queen’s Proctor, who opposed the will on 
behalf of the Crown, refused. 

It is admitted that, in this case as in others, 
the presumption of law is in favour of sanity, 
particularly where the will is in the handwriting 
of the deceased, & executed in the presence of 
witnesses ; & then it is incumbent on the party 
alleging the insanity to establish that state of 
mind (Sir Herbert Jenner). 

(2) If there had been a delusion previously 
existing, there was a lucid interval, &- I have no 
hesitation in pronoimcing for the validity of the 
paper (Sir Herbert Jenner). — Chambers & 
Yatman V. Queen’s Proctor (1840), 2 Curt. 
415 ; 163 E. R. 457. 

Annotations: — Ocnerally, Reid. Mudway v. Croft (1843), 2 
Notes of Cases, 438. Mentd. Young v, llicbards (1840), 2 
Curt. 371. 

864. .1 — Prinsep & East India Co. 

V, Dyce Sombre, No. 431, post, 

355. .] — Nichols & Freeman v, 

Binns, No. 310, ayite, 

366. .] — Be Walker, No. 172, ante. 

367. Where wUl In accordance with former 
Intentions.]— CoGHL an v, Coghlan (circa 1790), 
cited in 1 Phillim. at p. 120 ; 19 Ves. at p. 508 ; 
161 B. R. 933. 

Annotations: — Consd. Cartwright v. Cartwright (1793), 1 
Phillim. 90. Refd. A.-G. v. Pamther (1792), 3 Bro. C. C. 
441 ; Bootle v. Blundell (1816), 19 Ves. 494. 

368. — — ,] — (1) The difference, in a question 
of fluctuating capacity & partial recovery, between 
unsoundness of mind partaking of the nature of 
ment^ derangement, manifesting itself in insane 
delusions ; from unsoundness of mind caused by 
fever, which produces delirium, observed upon. 

In a case where from bodily indisposition 
testator’s mind fluctuated, & at times produced 
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an excitement which while it lasted amounted to 
unsoundness of mind, a will & codicil made in 
accordance with the intentions of deceased 
expressed in a former testamentary instrument 
& of his declarations & the state of his affection ; 
pronounced for, the fact of a lucid interval at the 
time of execution being established. 

(2) Where the circumstances of the case are so 
doubtful as to require that a will shoxild be 
established by legal proof, the party objecting 
to the legality ought not to be subjected to costs 
for instituting such an inquiry ; but after a full 
inquiry & the will established in the ct. below, the 
Judicial Committee held that there was no 
sufficient ground to justify the appeal, & decreed 
costs against applt. — Dimes v. Dimes (1856), 10 
Moo. P. C. C. 422 ; 14 E. R. 650, P. C. 

369. When instructions given during lucid 
interval — Will of complicated nature.] — (1) Where 
a person much depressed by illness, but with his 
mind calm & clear, gives instructions for a will 
of a complicated nature, such a wiU would not be 
set aside, although on executing it the next day 
testator could not have given those complicated 
instructions, or even fully understood them. 

(2) But at a time when the mind is incapable 
of forming an intention, or arriving at it as a new 
idea, the mere recollection of an intention vaguely 
expressed in conversation two months before, is 
not sufficient proof of cai)acity. 

(3) As to testamentary capacity, there is a wide 
distinction between two species of delusions, 
namely, such as are the rooted delusions of in- 
sanity, & those which are only the temporary 
delusions of delirium, — Bennet v. Manchester 
(Duke) (1854), 23 L. T. O. S. 331 ; 2 W. R. 644. 

Annotation : — Mentd. Roberta v. Kerslakc (1804), 2 W. R. 

635. 


Sub-sect. 6. — Undue Influence and Fraud. 

Undue influence & fraud as affecting wills 
generally.] — See Executors, Vol. XXIII., p. 126, 
Nos. 1244 ei seq, ; & Wills. 

Undue Influence — As affecting contracts.] — See 
Contract, Vol. XII., p. 98, Nos. 611 et seq. 

As affecting conveyances.] — See Fraudu- 
lent <&; Voidable Conveyances, Vol. XXV., 
p. 253, Nos. 802 et seq. 

As affecting gifts.] — See Gifts, Vol. XXV., 

p. 623, No. 164. 

Fraud — As affecting conveyances.] — See 

Fraudulent & Voidable Conveyances, Vol. 
XXV., pp. 149 et seq. 


Sub-sect. 7. — Partial Validity. 

370. Whether part will be established.] — Part 
of a will established, & part held not to be entitled 
to probate. 

If capacity be partly impeached, a part of it 
ay be invalidated (Sm John Nicholl). — 
Billinghurst V. Vickers (1810), 1 Phillim. 187 ; 
161 B. R. 966. 

Annotations : — Refd. Ingram v. Wyatt (1828), 1 Hag. Ecc. 
384 ; Chambers v. Wood (1843L 2 Notes of Cases, 481 ; 
Allen V. M'Pherson (1847), 1 H. L. Cas. 191. Mentd. 
Barry v. Butlin (1838), 1 (Jurt. 637 ; Fulton v. Andrew 
(1875), L. R. 7 H. L. 448. 

871. ,] — Part of a will established, & part 

held not to be entitled to probate. — Wood v. 
Wood (1811), 1 Phillim. 367 ; 161 B. R. 1010. 
Annotation : — ]^td. Sikes v, Snoith (1816), 2 Phillim. 351. 


Sub-sect. 8 . — Rev oc ation . 


372. Necessity for capacity at time of revocation 
— No power to revoke during insanity.] — (1) If a 

TYip.n of sound memory makes his will, & after- 
wards becomes non compos mentis ; in that case 
until the time of his death, after that he became 
of nonsane memory, he cannot countermand his 
will, & yet the disability or imperfectioQ of 
nonsane memory, was not any countermand of it. 

(2) When a man of sound memory makes Ins 
will, & afterwards by the visitation of God 
becomes of unsound memory (as every man for 
the most part before his death is), God forbid that 
this act of God should be in law a revocation of his 
will, which he made when he was of good & perfect 
memory. — Forse v. Hembling (1588), 4 Co. Rep. 
60 b ; 76 E. R. 1022 ; sub nom. Anon., 1 And. 181 ; 
Gouldsb. 100. 

Annotations : — Refd. IIodHdcri v. Lloyd (1789), 2 Bro. C. 
534. Mentd. Mariby v. Scot (1663), 1 Kcb. 4S2 ; Hitcliins 
V, Basset (1688), 1 Show. 537 ; Bnmker Cook (1 1 07 ), 11 
Mod, Rep. 121 ; Scamnioll v. Wilkinson (1802), 2 Last, 
552. 


373 . Sound state of mind — As for execu- 

tion of will.] — The same sound state of ^nd is 
required for a revocation as for the execution of a 
wiU. — Dixon v. Dixon (1886), 2 T. L. R. 402. 

374 . Effect of subsequent ratlftcation.] — 

(1) The official solr., if appointed guardian ad 
litem to a lunatic deft, in a probate suit, has no 
greater rights & is in no better position than any 
other solr. appearing for a party in a probate suit, 
except that he wUl probably be allowed, out of 
the estate, costs properly incurred in the conduct 


of tlie defence. 

(2) The wife of a testator, in a fit of anger, at a 
time when her husband was in a state of hopeless 
intoxication, tore up his will on account of cert^n 
language which he had used towards her. The 
pieces of the torn will were aRerwards^ pasted 
together, & the will was complete, with the 
exception of three or four words. The husband 
treated the act of his wife in the light of a 
& subsequently referred to his will as being stffi 
in existence : — Held : at the moment when the 
will was torn, testator had no mental capacity to 
authorise such an act, & the tearing up did not 
amount to a revocation. The intention to revoke 
must be manifested at the time of destruction, 
& no subsequent ratification is of any 
Gill v. Gill, [1909] P. 157 ; 78 L. J. R- 60 ; 100 
L. T. 861 ; 25 T. L. R. 400 ; 53 Sol. Jo. 3o9. 

Annotation : — ^Rofd. Re Booth, Booth v. Booth, [1926] P. 118. 

376. Effect of incapacity — Admission to pro- 
Ijate — Will cancelled.] — A will cancelled by a 
testatrix, with the intention of making a new will, 
admitted to probate on evidence of incapacity. 
iho Hnnda nf SMITH (1842). 1 NoteS of CaSCS, 


Attempted destruction.] — The 

- . 1 « t ^ .*1 4-\\ r\ 4- 


113. 

gY0 ______ _____ * — — 

evidence is quite sufficient to satisfy my mind that 
ihis codicil was torn when deceased was insane, 
fc as his incapacity at the time ^ 

attempted destruction of the paper, it is entitled 
,o probate (Sir H. Jenner Fust).-^oventry v. 
NiIliams (1844), 2 L. T. O. 8. 517 ; subsequent 
proceedings, 3 Curt. 787. 









Fordham, No. 278, ante. 

378. Admission to probate of draft— wm 

destroyed.]— Testator having duly executed his 
will, became afterwards of unsound nund ; oc 
while in that state destroyed it. Having partially 
recovered, he expressed regret, & gave mrections 
for the preparation of another will to the same 
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Sect S,—WiUs : Sub-sects. 8 dr 9. SecU. 9 d; 10. 
Part III, Sects. J dr 2.] 

effect. Before this was prepared, he destroyed 
himself. Probate granted of the unexecuted 
draft of the original will. — In the Goods of Downer 
(1853), 1 Ecc. & Ad. 106 ; 23 L. T. O. S. 11 ; 18 
Jur. 66 ; 164 B. R. 61. 

379. .] — Brunt v. Brunt, No. 

242, ante, 

880. Presumption of revocation not ap- 

plicable — Will missing.] — Sprigge v. Sprigge, No. 
269, ante, 

381. Will mutilated.] — Benson t). 

Benson, No. 294, ante. 

Burden of proof.] — See Sub-sect. 4, B. (&), ante. 


Sub-sect. 9. — Effect of Lunacy on Devisee. 
See Wills. 

Sect. 9. —COMPETENCY AS WITNESS. 

Lunatics.] — See Evidence, Vol. XXII., p. 389, 
Nos. 3990-3996. 

Deaf & dumb persons.] — See Evidence, Vol. 
XXII., pp. 388, 389, Nos. 3981-3989. 

Depositions of lunatic.] — See Criminal Law, 
Vol. XIV., p. 281, No. 2934. 

Sect. 10. — DOMICIL 

See Conflict of Laws, Vol. XI., p. 332, Nos. 
209, 210. 


Part Hi. — Presumptions and Proof of State of Mind. 


Sect. 1.— IN GENERAL 

382. Mental capacity — Question for court — In- 
dependently of medical evidence.] — The question 
of mental capacity is one for the ct. before which 
the matter comes, & not for the doctors, & the ct. 
cannot be relieved by medical testimony of 
obligation to form an independent opinion on 
the technical aspect. — Richmond v. Richmond 
(1914), 111 L. T. 273 ; 58 Sol. Jo. 784. 

883. What must be considered — Collateral cir- 
cumstances.] — (1) In support of an action brought 
in 1808 to reduce certain deeds executed by M. 
between 1782 & 1799, upon the ground of the 
insanity of M. the grantor ; parole evidence given 
that he was quite deranged from 1781 till his death 
in 1804 ; the evidence applying to his insanity 
generally, & not to the particular moments when 
the deeds were executed. This evidence encoun- 
tered by parole evidence of his general sanity 
during the same period ; & this latter evidence 
corroborated by notes or receipts written by M. 
having reference to the contents of the deeds ; & 
showing that he understood their nature & effect ; 
& also by the deeds themselves, which were 
rational in his circumstances ; corroborated also 
by the circumstances that the deeds were attested 
by witnesses of unimpeached credit, & that M. 
had been in 1784 served heir, & inf eft in the subjects 
conveyed by the deeds, & had then sold part of 
the lands, &; mortgaged the remainder, etc., these 
transactions proceeding on the supposition of his 
sanity, & remaining unchallenged : — Held : the 
deeds were good. 

(2) Delay in challenging the deeds a material 
circumstance. 

Another principle which we may safely lay 
down is this : if property has been disposed of 
twenty or thirty years before, formally, & with 
the concurrence & assistance of individuals of 
good character ; & if that disposition is not 

quarrelled with as speedily as may be, & only 
challenged when the parties best acquainted with 
the whole circumstances of the transaction are 
dead & gone, it is dangerous to set aside that 
disposition, at the distance of twenty or thiity 
years, upon a ground so fallible as human memory, 
&; testimony as to the state of the person making 


that disposition at other moments, without at all 
applying to the moment when he executes the 
deed (Lord Eldon, C.). 

(3) It must be taken that the persons who 
prepared &; witnessed, & were parties to the deeds, 
would, if alive, have sworn to the sanity of M. at 
the time when the deeds were executed. 

The persons who prepared these deeds, & who 
were parties A witnesses to them, were dead when 
this process commenced ; & we must take it that 
they would have sworn that he was competent : 
for we have no right on this general testimony to 
assume the contrary (Lord Redesdale). — 
Towart V, Sellars (1817), 5 Dow. 231 ; 3 E. R. 
1312, H. L. 

Annotation : — As to (3) Reid. Tatham v, Wright (1831), ii 

Hubs. & M. 1. 

384 , Lapse of time — Between execution of 

deeds & allegation of insanity.] — Towart v, Sel- 
lars, No. 383, ante, 

886. General conduct.]--(l) Though the 

finding of a person’s insanity, by inquisition upon a 
commission of lunacy, is not binding on tlmd 
parties, still it destroys the natural presumption 
in favour of sanity, & casts the burden of proving 
the person’s sanity on the party alleging it. 

(2) After a bill to foreclose, the mtgor. was found 
lunatic by inquisition, at a date overreaching the 
mtge. deed. At the hearing, an issue was directed 
as to his sanity at the date of the mtge. 

(3) As to the difficulties in ascertaining a man’s 
sanity, &> the proper tests to be employed. 

A man may be subject to some delusions, & one 
of the means ... of judging whether these 
apparent indications ought to be relied upon as 
proving a general unsoundness of mind, is by a 
comparison of the alleged acts of insanity with 
other acts of the same person & the general course 
of his life ; so that, on questions of insanity, a 
great deal more is to be taken into consideration 
than the particular acts of imputed insanity. 
When a man’s ways & general course of life are 
such as to indicate sanity & a knowledge of his 
affairs, proof of one or more particular acts, though 
very strange in themselves & though affording 
some grounds for imputing insanity, would not be 
sufficient proof to show that all his acts were done 


PART III. SECT. 1. 

•. Question for court — Indepcnd- 
enily of medical evidence ,] — On an 
application to appoint a iniardian ad 


litem to a person alleged to be of un- 
sound mind, not so found by inquisi- 
tion, it is not sufficient evidence of the 
lunacy that deponents swear that the 


person is of unsound mind, or that they 
believe him to be so ; such facts 
should be shown ns will enable the ct. 
to judge for itself.— M cIntyre v. 
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under the delusion of insanity. On the other 
hand when a man is thought by various persons 
to have been insane at a particular period, & to 
have so continued ever since, proof of one or more 
acts done afterwards apparently in the manner of a 
man of sound mind would not, if unaccompanied 
by other proof & the application of some test or 
inquiry, prove that the acts done were done under 
circumstances free from delusion, or what is quite 
as much of importance, free from the influence to 
which persons acting under insane delusions are 
confessedly liable (Lord Langdaxe, M.R.). — 
Snook v. Watts (1848), 11 Beav. 105 ; 12 L. T. 
O. S. 1 ; 12 Jur. 444 ; 50 E. B,. 757. 

Annotations: — As to (1) Refd. Jacobs v. Richards, Jacobs 

V. Porter (1854), 18 Beav. 300. As to (2) Consd. Campbell 

V. Hooper (1855), 3 Sm. & G. 153. 

3 ge, Previous habits.] — Austen v. Gra- 

ham, No. 248, ante, 

387, Result of medical observation — 

Together with sayings & doings.] — Smith v, Teb- 
BiTT, No. 205, ante, 

388. Test of sanity — Delusion distinguished from 
habitual insanity.] — Nichols & Freeman v. Binns, 
No. 310, ante. 


Sect. 2.— DEGREE OF SANITY OR INSANITY TO 

BE PROVED. 

389. To establish lucid interval — Necessity for 
great caution.] — White v. Driver, No. 285, ante, 

390. To rebut presumption of continuance of 
insanity — Whether ability to do formal business 
sufficient.] — Groom v, Thomas, No. 316, ante, 

391. To set aside a will — Incapacity in ordinary 
affairs.] — Ball v, Mannin, No. 82, ante, 

392. To establish recovery — Absence of de- 
lusions.] — Insanity having once existed in the 
shape of delusions, the absence of those delusions 
is the test of restoration ; & where the evidence 
fails to show that this test has been applied, 
although deceased may have been apparently of 
sound mind, the testamentary papers propounded 
may be pronounced against on the grounds of 
failure of proof. — Grimani v. Draper (1848), 6 
Notes of Cases, 418 ; 12 Jur. 924. 

Annotation : — Folld. Johnson v. Blano (1848), 6 Notes of 

Cases, 442. 

393. To establish incapacity of an executor — 
Eccentricity not sufficient.] — (1) Two persons were 
named co-exors. ; one of them sought to obtain 
the probate exclusive of the other, by reason of 
his alleged mental incapacity : — Held : his in- 
capacity for the office was not sufficiently proved. 

As to the evidence of incapacity he might not 
possess a strong energetic mind ; he might be 
iable to imposition & indisposed to exertion, & 
therefore it might be desirable that some one 
should be appointed exor. with him, some one who 
was conversant with the management of the 
mineral property of deceased, & more competent 
than he was to turn it to the best advantage. 
Several affidavits have been made in order to show 
his incapacity ; but all that I can discover from 
them is that a former schoolfellow of his speaks as 
to his eccentricity of mind, & that he was reserved 
in his manner, & inclined to literary pursuits ; 
that is the utmost approach towards incapacity. 
There may be some foundation for the suspicion 


that he might be liable to imposition, & therefore 
it might be desirable, as deceased seemed to think, 
that some one should be joined with him in the 
exorship. The utmost proved was, that it was 
desirable that some one should be joined with him 
in the execution of the office. Affidavits also had 
been made in favour of his capacity, which, though 
not proving a high degree of capacity, wore still 
sufficient to satisfy the mind of the ct. that ho 
was capable of discharging the duties of an exor. 
in conjunction with another (Sir H. Jenner 
Fust). 

(2) The onus probandi lies on those who impeach 
capacity ; where, however, incapacity has been 
proved, the onus is shifted upon those who set up 
capacity (Sir H. Jenner Fust). — Evans v, Tyler 
(1849), 2 Bob. Eccl. 128 ; 7 Notes of Cases, 296 ; 
14 L. T. O. S. 450 ; 14 Jur. 47 ; 163 E. B. 1266. 

394. To dissolve partnership — Inability to con- 
duct business according to articles.] — Motion for an 
interim injunction to restrain a partner who six 
months previously, being temporarily of unsound 
mind, had attempted to commit suicide, from 
interfering in the partnership affairs, refused, the 
evidence not showing, that, at the time of the 
motion, he was incompetent to conduct the busi- 
ness of the partnership according to the partner- 
ship articles. A motion in a cross suit to restrain 
defts. in such cross suit from prosecuting the 
partner who had been insane from transacting the 
business of the partnership as a partner thereof, 
granted. The circumstances, that the conduct & 
state of mind of the partner in question were such 
as at once to destroy the confidence of the other 
partners, & to induce customers to withdraw their 
custom from tlie firm, & that the malady under 
which he laboured might as easily have led him to 
attempt the life of one of his partners : — Held ; 
not to promise sufficient ground for granting the 
first motion. 

Examination of the authorities on this subject. 
They establish these propositions : (a) actual 

insanity of a partner is not in itself a dissolution 
of the partnership, but there must be a decree for 
dissolution ; (6) such a decree, notwithstanding 

actual insanity proved to have existed before the 
filing of the bill, will not be made in a disputed 
case without a further inquiry, whether, at the 
time when the relief is sought, the party is in such 
a state of mind as to be able to conduct the business 
of the firm with the others members, according to 
the articles of partnership, & semble, the affirmative 
of this issue would then lie with the party who 
had been of unsound mind ; (c) insanity existing 
when the relief is sought, is good ground for 
dissolution. — Anon. (1856), 2 K. & J. 441 ; 69 
E. B. 855 ; sub nom, Ogilvy v, Gregory, Gregory 
V, Ogilvy, 4 W. B. 221. 

Annotations: — Refd. Jones Lloyd (1874), L. R. 18 Eq. 

265 ; Helmoro v. Smith (1887), 35 C!h. D. 436 ; J, v. S., 

[1894] 3 Ch. 72. 

To avoid a will.] — See Part II., Sect. 8, sub-sect. 
2, ante. 

On an inquisition.] — See Part VII., Sect. 2, 
sub-sect. 2, B. ; Part VII., Sect. 3, sub-sect. 7, 
B., post. 

To supersede a commission.] — See Part VII., 
Sect. 4, sub-sect. 8, D., post. 

In criminal cases.] — See Criminal Law, Vol. 
XIV., p. 56, Nos. 229-231. 


Kingslxt {circa 1861), 1 Ch. Ch. 281. — 

GAN. 

f. .] — Nagkshwar Probad 

Singh v, Rudra Prokash Singh 
(1904), I. L. R. 31 Mq. glO,— " 


PART III. SECT. 2. 

To justify detention in asylum. 
e fact thal a man is afflicted witli 
insane delusions is not itself enough to 
justify his detention in an asylum, but 


ho should bo so detained if his being at 
largo must Involve danger either to 
himself or other members of the com- 
munity . — Re King (1916), 35 W. L. R. 
132 ; 11 W. W. R. 132.~CAN. 
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Sect. 3.— PRESUMPTIONS. 

Sub-sect. 1. — Presumption op Sanity. 

Presumption as regards wills.] — See Part II., 
Sect. 8, sub-sect. 4, A., ante. 

Presumption in criminal cases.] — See Criminal 
Law, Vol. XIV., p. 56, Nos. 219-222. 

395. General rule.] — (1) If you can establish 
that the party afflicted habitually by a malady 
of the mind has intermissions, & if there was an 
intermission of the disorder at the time of the 
act, that being proved is sufficient, & the general 
habitual insanity wiU not affect it ; but the 
effect of it is this, it inverts the order of proof & 
of presumption, for, until proof of habitual 
insanity is made, the presumption is that the party 
agent like all human creatures was rational (Sir 
William Wynne). 

(2) But where an habitual insanity in the mind 
of the person who does the act is established, there 
the party who would take advantage of the fact 
of an interval of reason must prove it ; that is the 
law ; so that in all these cases the question is 
whether, admitting habitual insanity, there was a 
lucid interval or not to do the act (Sir William 
Wynne). 

(3) Now I think the strongest & best proof that 
can arise as to a lucid interval is that which arises 
from the act itself ; that I look upon as the thing 
to be first examined, & if it can be proved & 
established that it is a rational act rationally done 
the whole case is proved (Sir William Wynne). 
— Cartwright v. Cartwright (1793), 1 Phillim. 
90 ; 161 E. R. 923. 

Ann^tatiovs : — As to (1) Consd. Mudway v. Croft (1843), 2 

Notes of CasoH, 438. Refd. Prinsep & East India Co. v. 

Dyco Sombre (1850), 10 Moo. P. C. C, 232. As to (3)Expld. 

Chambers & Yatman v. Queen’s Proctor (1840), 2 Curt. 

416. Consd. Bannatyne v. Bannatyne (1862), 2 Rob. 

Eccl. 472; Banks v. Goodfellow (1870), L. R. 6 Q. B. 

549. Refd. In the Goods of Watts (1837), 1 Curt. 594 ; 

Mudway v. Croft (1843), 2 Notes of Cases, 438. 

396. .] — Steed v. Calley, No. 411, post 

397. .] — Wellesley v. Vere, No. 243, 

ante. 

398. .] — Dyce Sombre v. Troup, No. 414, 

post 

399 . Whether presumption of law or fact.] 

—Sutton v. Sadler, No. 193, ante. 

400. Execution of deed.] — H arris v. Ingledew, 
No. 190, ante. 

401. Deaf, dumb, & blind person— Personal 
petition for payment out — Funds In court.] — A deaf, 
dumb, & blind person petitioned for payment to 
herself of £7,000 carried to her separate account : — 
Held : she might be a petitioner without a next 
friend ; but the ct. declined, without special 
reasons assigned, to make an order for payment of 
more than the income for her benefit. — Re 
Biddulph’s Trusts, Re Poole’s Trusts (1852) 

5 De G. & Sm. 469 ; 64 E. R. 1202. 

402. Compromise of litigation.] — To prove that 
a fraud was concealed within Real Property 
Limitation Act, 1833 (c. 27), s. 26, which enacts 
that the right of a person to recover land of which 
he has been deprived by a concealed fraud, shall 
first accrue, at & not before the time at which 
such fraud should or might with reasonable 
diligence be discovered, it is not sufficient to show 
that he was in such an imbecile & uncultivated 


condition of mind that it was scarcely possible, 
though the alleged fraud was by an open act, that 
he should have discovered the fraud, if the condi- 
tion of his mind was not that of actual lunacy ; 
for the ct. cannot possibly estimate for this 
purpose the chance which the state of mind & 
education of a man may afford of his making such 
discovery, & is, therefore, compelled to assume that 
every one not actually a lunatic is competent to 
judge of & to obtain advice concerning his rights, 
& to assert them if necessary. Therefore a suit 
cannot be maintained to set aside a compromise 
of an action to recover large estates made eighty 
years before, upon the ground that the compromise 
was a fraud upon pltf. in the action, & that he was 
a man of such dull intellect that, though cognisant 
of all the facts, it was necessarily a concealed fraud 
as to him. — M anby v. Bewicke (1867), 3 K. & J. 
342 ; 29 L. T. O. S. 276 ; 69 E. R. 1140. 


Sub-sect. 2. — Presumption op Insanity. 

When lunatic so found by Inquisition.] — See Sect. 
5, sub-sect. 2, A., post 


Bub-sect. 3. — ^Presumption as to Continuance 

OF Insanity. 

403. Insanity immediately before act.] — Had- 
field’s Cask (1800), 1 Collinsonon Idiots, Lunatics, 
etc., 480 ; 27 State Tr. 1281. 

Annotations: — Refd. R. v. Oxford (1840), 9 C. & P. 525 ; 
R. u. Hill (1851), 4 New Seas. Caa. Cl 3. Mentd. Clift v. 
Schwabe (184C), 7 L. T. O. S. 342 ; Waring v. Waring 
(1848), 6 Notea of Casea, 388 ; R. v. Burton (1863), 3 
F. & F. 772 ; Yarrow v. Yarrow (1892), 8 T. L. R. 216. 

404. Evidence of delusions.] — Groom v. Thomas, 
No. 316, ante. 

405. Waring v. Waring, No. 10, ante. 

406. Grimani V. Draper, No. 392, 

How rebutted.] — See No. 310, ante. 


Sub-sect. 4. — Presumption of Future 

Recovery. 

407. General rule.] — (1) Not a reasonable 
maxim that the next of kin to whom the land may 
descend shall not be guardians in socage. 

(2) A lunatic is never to be looked upon as 
irrecoverable. The lunatic’s comfort is to be 
regarded, & not tlie benefit of his administrators 
or next of kin. 

I found this order made for the commitment of 
the custody of the estate to D., & of the person to 
J., whom I take to be a nominal person for D., 
& that the person of the lunatic has in fact been 
all along with D. ; & that such allowance has been 
made to the judge for the maintenance of the 
lunatic & management of the estate, is beyond 
dispute. It is his benefit & comfort I am to take 
care of where no creditor complains, & not to 
heap up wealth for the benefit of his administrators, 
or next of kin. Therefore I will not lessen the 
allowance nor alter the committee of the person ; 
besides, nobody can tell who will be the lunatic’s 


part III. sect. 8, SUB-SECT. 1. 

I* of deed.]— The ct. 

not ^roct an Ibbuo on an allegation 
by a deft, or reap, that a person, when 
he executed a deed, was InBano, with- 
out any evidence in support of It ; as 
the presumption is In favour of sanitv 
mow) ^eoially when there Is pnM 
facie evidence of sanity, e.g., actmg on 


the deed for a number of years. — 
Long v. Lono (1854), 4 I. Ch. R. 106 ; 
7 Ir. Jur. 81.— IR. 

400 ii. — ^Whoro the grantor of 

a holograph need bearing a certain 
date was proved to have become insane 
at a period subsequent thereto & died 
instoe there Is no legal presumption 
that the deed was executed during 


insanity. — Wadpel v. Waddel’b Trus- 
tees (1846), 7 Dunl. (C!t. of Sess.) 606, 
1017 ; 17 So. Jur. 54^— SCOT. 

PART III. SECT. 8, SUB-SECT. 8. 

h. General rule.] — Insanity onoe 
established is presumed to continue. — 
Harper v. Oamsron (1803), 2 B. O. H. 
366.— CAN. 
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next of kin at his death, for he may live to bury 
all the next of kin that are so now (Lord Maccles- 
field, C.)» — Dormer’s Case (1724), 2 P. Wms. 
262 ; 2 Eq. Cas. Abr. 581 ; 24 E. R. 723, L. C. 

AnnotcUion: — As to (2) Refd. Smith v. A.-Q. (1777), Rom. 
54. 

408. .] — Re Hinde, Ex p, Whitbread, No. 

978, post. 


V, Bast India Oo. (1858), 7 Moo. Ind. App. 104 ; In the 
Goods of CrlppoD (1911), 80 L. J. P. 47 ; Bird r. Keep, 
[1918] 2 K. B. 692. 

415. In case of a deed.] — Jacobs v. Rich- 

ards, Jacobs v. Porter, No. 94, ante. 

416. In case of a contract.] — Imperial 

Loan Co. v. Stone, No. 67, ante. 


Sect. 4.— BURDEN OF PROOF. 

Sub-sect. 1. — In General. 

In case of marriage ,] — See Part II., Sect. 3, 
sub-sect. 2, A. (6), ante. 

In case of a wUl .] — See Part II., Sect. 8, sub- 
sect. 4, B., ante. 

409. On party alleging insanity — General rule.] 

— ^A.-G. V. Parnther, No. 420, post. 

410. .] — (1) Insanity having been 

once established, proof of recovery is upon the 
party. 

(2) Otherwise the insanity must be established, 
by proof applying to the particular date. — W hite 
V. Wilson (1806), 13 Ves. 87 ; 33 E. R. 227, L. C. 

Annotations : — Generally. Mentd. Wilson v. Beddard (1841), 

12 Sim. 28 ; Waters v. Waters (1848), 2 Do G. & Sm. 591 ; 

McGrejfor v, Topham (1850), 3 H. L. Cas. 132 ; Roberts 

V. Korslako (1855), 3 W. R. 616. 

411. .] — (1) Generally speaking the 

law presumes sanity, if it be not impeached no 
evidence is required to support it. 

(2) Where sanity is impeached, & the evidence 
is conflicting, the queston is not whether the facts 
adduced in support of it are not in general indica- 
tions of sanity, but whether they are inconsistent 
with or sufficiently explanatory of the indications 
of insanity produced on the other side, on which 
undoubtedly the onus lies. — S teed v. Galley 
( 1836), 1 Keen, 620 ; 48 E. R. 446. 

412. .] — Chambers & Yatman v. 

Queen’s Proctor, No. 363, ante. 

413. .]— Evans v. Tyler, No. 393, 

ante. 

414. .] — (1) The onus prohandi must, 

in the first case, lie upon the party setting up the 
insanity, since every person must be presumed to 
be of sound mind till the contrary is shown. 

(2) When once the existence of that insanity has 
been established, the onus prohandi is shifted ; 
then it is necessary that the party setting up the 
recovery from that insanity, should satisfy the 
ct. by distinct proof that their averments are well 
founded. 

(3) Where the existence of insane delusion is 
once proved, it is incumbent on the party pro- 
pounding a testamentary paper to satisfy the ct. 
that the delusion had entirely ceased to exist : 
though there may be nothing on the face of the 
testamentary disposition to connect it directly 
with the delusion. — D yce Sombre v. Troup 
( 1856), Dea. & Sw. 22 ; 26 L. T. O. S. 288 ; 164 
E. R. 489 ; on appeal, suh nom. Prinsep & East 
India Co. v. Dyce Sombre (1856), 10 Moo. P. C. C. 
232, P. C. 

Annotations: — As to (3) Refd. Swlnfen v. Swinfen (1859), 1 

Sw. & Tr. 283 ; Hampson v. Guy (1891), 64 L. T. 778. 

Generally, Mentd. Troup v. East India Co., Dyce Sombre 


Sub SECT. 2. — When Insanity Established. 

A. In General. 

417. General rule.] — Snook v. Waits, No. 
385, ante. 

418. .] — Evans v. Tyler, No. 393, ante. 

419. .] — Anon. (1866), No. 394, ante. 

B. To Prove Lucid Interval. 

See, generally. Part I., Sect. 3, ante. 

420. On party alleging lucid interval.] — If de- 
rangement be alleged, it is clearly incumbent on 
the party alleging it to prove such derangement ; 
if such derangement be proved, or be admitted 
to have existed at any particular period, but a 
lucid interval be alleged to have prevailed at the 
period particularly referred to, then the burden 
of proof attaches on the party alleging such lucid 
interval, who mast show sanity & competence at 
the period when the act was done, & to which the 
lucid interval refers ; & it certainly is of equal 
importance that the evidence in support of the 
allegation of a lucid interval, after derangement 
at any period has been established, should be as 
strong & as demonstrative of such fact as where 
the object of the proof is to establish derange- 
ment. The evidence in such a case, applying to 
stated intervals, ought to go to the state <& habit 
of the person, & not to the accidental interview 
of any individual, or to the degree of self-possession 
in any particular act (Lord Thurlow, C.). — A.-G. 
V. Parnther (1792), 3 Bro. C. C. 441 ; 29 E. R. 
632, L. C. 

Annotations: — Consd. Cartwright v. Cartwright (1793), 1 

Phillim. 90 ; White v. Wilson (1806), 13 Vos. 87 ; Prinsep 

& East India Co. v. Dyce Sombre (1856), 10 Moo, P. C. C. 

232 ; Sutton v. Sadler (1857), 3 C. B. N. S. 87. Refd. 

Hall V. Warren (1804), 9 Ves. 605 ; Ex p. Holyland (1805), 

11 Ves. 10 ; Groom v. Thomas (1829), 2 Hog. Eco. 433 ; 

Banks v. Goodfellow (1870), L. R. 5 Q. B. 549. Mentd. 

A.-G. V, Magdalen College, Oxford (1854), 18 Beav. 223 ; 

Jacobs V. Richards, Jacobs v. Porter (1854), 18 Beav. 

300 ; Be Lawrence, Lawrence v. Lawrence, [1916] W. N. 

205. 

In case of wills.] — See Part II., Sect. 8, 
sub-sect. 4, B., ante. 

C. To Prove Recovery. 

421. On party alleging recovery.] — White v. 
Wilson, No. 410, ante. 

422. .] — Dyce Sombre v . Troup, No. 

414, arvte. 


Sect. 5.— EVIDENCE OF INSANITY. 

Sub-sect. 1. — In General. 

423. Particular acts.] — A party may give proofs 
of particular acts under a general allegation of 
weakness of mind. — ^Brunell v. Wade (1742), 1 
Coop. temp. Cott. 641 ; 47 E. R. 991, L. C. 


PART III. SECT. 4, SUB-SECT. 1. 

409 i. On party alleging insanity — 
General rule.) — ^In legal proceedings 
the omis of establishing defective 
mentality lies upon the person relying 
upon it, & snon an Issue should be 
distinctly raised on the pleadings, — 
Pheasant v. Warne, [1922] App. D. 
481.-~S. AF. • 

PART III. SECT. 4, SUB-SECT. 2.— B. 

420 i. On party alleging lucid interval, ] 


— Where insanity of a permanent 
nature is proved, the onus of proof is 
shifted on to the person claiming that 
there waa a luold interval. — Be Doull’s 
Estate (1881), 7 V. L. R. 70. — ^AUS. 

k, In case of deed.] — Where 

the grantor under a deed is shown to 
have been afflicted with a continuous 
type of insanity for some time prior 
to the date of the deed the onus Is on 
those upholding the deed to prove its 


execution during a lucid interval. — 
Hoover v . Nunn (1912), 22 O. W. R. 
28 ; 3 0. W. N. 1223 ; 3 D. L. R. 503. 

—CAN. 

PART III. SECT. 5, SUB-SECT. 1. 

1. Affidavit in partition suit.] — 
Unsoundness of mind of deft, in a par- 
tition suit was proved by affidavits. — 
Masters v. Masters (1903), 2 N. B. 
Eq. Rep. 486 ; 23 C. L. T. 266.— CAN. 
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Sect. 6 . — Evidence of insanity : Sub-sects . Id: 2, A. 
(a) <fe (5), & B. Sect, eil 

424. ,] — In an issue on non compos mentiSt 

you may give particular acts of madness in 
evidence, & not general only that he is insane. — 
Clabke V. Periam (1742), 2 Atk. 333 ; 9 Mod. 
Bep. 340 , 26 P. R. 608 ; sub nom, Clark v. 
Periam, Periam v, Clark, 1 Coop, temp, Cott. 
541, L. C. 

425. .] — Snook v. Watts, No. 385, ante. 

426. Affidavit of lunatic of own Insanity.] — 

Decree pro confesso not opened without a strong 
ground ; therefore not upon a general affidavit 
of derangement by the party himself. Evidence 
more satisfactory, & extending to the whole period, 
being required. — Knight v. Young (1813), 2 
Ves. & B. 184 ; 35 E. R. 289, L. C. 

Annotations Walker v. Bell (181C), 2 Madd. 21 ; 

Goldsmith v. Goldsmith (184C), f) Hare, 123. 

427. Extraordinary conduct — Absence of de- 
lusions.] — He Windham, No. 684, post. 

428. Affidavit verifying medical certificate.] — 

When an application is made, under Fines & 
Recoveries Act, 1838 (c. 74), to dispense with a 
husband’s concurrence to his wife’s deed on the 
ground of his incapacity to execute by reason of 
lunacy, such lunacy &. incapacity must be shown 
by an affidavit of a medical man, & it is not 
enough to produce an affidavit verifying a medical 
certificate . — JRe Reeves (1876), 24 W. R. 848. 

In case of wlUs.]-->8cc Part II., Sect. 8, sub- 
sect. 4, D., ante. 


Sub-sect. 2. — Findings op Authorities. 

A. Judicial Inquisition — Presumption of Insanity. 

(a) In General. 

Presumptions generally, see Sect. 3, ante. 

Judicial inquisition generally, see Part VII., 
post. 

429. Where inquisition not superseded — As to 
marriage.J—TuRNER v. Meyers, No. 143, ante. 

430. As to execution of will.] — Cooke v. 

Cholmondeley, No. 360, ante. 

431. :.]—(!) The presumption of law 

is, that the verdict of a jury under a commission 
of lunacy, that the party, the subject of the com- 
mission, is of unsound mind, is well founded, &, 
if the commission remained unsuperseded, that 
the party continued a lunatic at his death. Such 
presumption, however, may be rebutted & dis- 
placed by positive proof of entire recovery, or 
possession of a lucid interval, when a testamentary 
instrument was executed. 

(2) The onus probandi lies upon a party setting 
up a will, made during the subsistence of a com- 
mission of lunacy, to establish the affirmation of 
complete or partial recovery of the lunatic at the 
time of giving instructions for & executing the 
will. 

(3) Insane delusions are of two kinds : first, 
the belief in things impossible ; & second, the 
belief in things possible, but so improbable under 
the surrounding circumstances, that no person 
of sound mind would give them credit. 

Testator, against whom a commission of lunaev 


was subsisting, made a will & codicil, the instruc- 
tions for which were rational & the testamentary 
papers properly executed. Such instruments pro- 
nounced against, the evidence showing that 
deceased had been instructed to conceal the con- 
tinued existence of the delusions he still enter- 
tained, & that he acted under restraint ; the 
evidence of his partial or perfect recovery at the 
time of giving instructions & execution, being 
inconclusive &> unsatisfactory. — Prinsep & East 
India Co. v. Dycb Sombre (1856), 10 Moo. 
P. C. C. 232 ; 14 E. R. 480 ; sub nom. East India 
Co. & Prinsep v. Dyce Sombre, 4 W. B. 714, 
P. C. ; varying S. C. sub nom. Dyce Sombre v. 
Troup, Dea. & Sw. 22. 

Annotations : — As to (1) Reid. In the Goods of Crippen (1911), 

80 L. J. P. 47. Generally, Reid. Swinfon v. Swinfen 

(1859), 1 Sw. & Tr. 283 ; HampBon v. Giry (1891), 64 

L. T. 778. Mentd. Troup v. East India CJo., Dyce Sombre 

V. East India Co. (1857), 7 Moo. Ind. App. 104 ; Bird r. 

Keep, [1918] 2 K. B. 6»ii 

432. As to anterior act — Execution of deed.] — 

Frank v. Mainwaring, No. 443, post. 

433, 1 — Snook v. Watts, No. 385, 

ante. 

434, .] — Elliot v. Ince, No. 126, 

ante. 

435. Execution of will.] — Bannatyne 

V. Bannatyne, No. 361, ante. 


{h) Not Conclusive Evidence. 


Judicial inquisition generally, see Part VII., 
post. 

436. As to anterior act — Purchase.] — An 

inquisition of lunacy is always admitted to be 
read, but is not conclusive evidence, for you may 
traverse it. Where, before an inquisition of 
lunacy, a person who was found a lunatic, has 
made a purchase with the approbation of his only 
son, the ct. will not change the disposition that 
has been made of this sum of money, but the 
purchase will stand. 

An inquisition is not conclusive evidence, for it 
may be denied & traversed. Nay, it is not con- 
clusive to the point of time in which it is found, 


much less is it to a retrospect. There have been 
many instances wherein juries have found a man 
a lunatic for many years before the inquisition, &> 
notwithstanding that evidence has been given to 
another jury upon trials to controvert such former 
inquisition, & the jury have found him not to be 
a lunatic (Lord Hardwicke, C.). — Sergeson v. 
SEAI.EY (1742), 2 Atk. 412; 9 Mod. Rep. 370; 
26 E. R. 648, L. C. 


Annotations :—~Ay\d. He Walden, Ex p. Bradbury (1839), 4 
Doac. 202. Consd. Price v. Herrington (1851), 3 Mac. & G. 
480 ; Elliot v. Ince (1857), 7 De G. M. & G. 475. Refd. 
Oxenden v. Compton (1793), 4 Bro. C. C. 231 ; Jacobs v. 
Richards (1854), 23 L. J. Ch. 557 ; Hill v. aifCord, Clifford 
V. Timms, Clifford v. Phillips, [1907] 2 Ch. 236. Mentd. 
Revel V. Watkinson (1748), Belt’s Sup. 66; Amesbury 
V. Brown (1750), 1 Ves. Sen. 477 ; Moodie v. Reid (1816), 

1 Madd. 516 ; Burges v. Mawbey (1823), Turn. & R. 167 ; 

6 Jut. 314 ; Bird v. Keep, [1018] 

2 K. B. 692 ; York Glass Co. v. Jubb (1925), 134 L. T. 36. 


437. Execution of wIU.J—Rodd v. Lewis, No. 
345, ante. 

438. .] — In the Goods of Watts, No. 

308, ante. 

439. .] — Cooke v. Cholmondeley, 

No. 360, ante. 


PART III. SECT. 6. SUB-SECT. 2.— 
A. (a). 

m. General rule.] — The effect of 
an adjudication under Lunatic Act 
that a person is a lunatic is to raise a 
presumption that he continued to be 
of unsound mind until the contrary 
is shown. — Amanciii Skbhamma v. 


Amanohi Padmanabah Rao (1916), 
1. L. R. 40 Mad. 680.— -IND. 


“ — .1 — An order declaring an 
alleged lunatic to bo of unsound mind 
is not a Judgment in rem, but operates 
while in force so as to create a rebut- 
table presumptionlthat he is a limatic. 
— Pbinsloo’s Curators v. Crafford, 


[1905] T. S. 669.— S. AF. 

PART III. SECT. 6, SUB-SECT. 2.— 
A. (b). 

0 . As to suhseQuent act — During 
absence from asylum — Execution of 
deed,]— He Kino ]i 887), 9 N. a W. 
L. R. (Eq.) 1.— AUS. 



Part IIL — Presumptions and Proof of State of Mind. 


161 


44,0. ,] — ^Prinsep & East India Co. 

V. Dyoe Somrb, No. 431, ante. 

Presumptions as to wills generally, see Part II., 
Sect. 8, sub-sect. 4, A., ante. 

441 . Marriage.] — Portsmouth (Coun- 

tess) V. Portsmouth (Earl), No. 156, ante. 

442. Power o! attorney.] — Inquisition of 

lunacy not conclusive evidence of the precise 
period at which the lunacy commenced. 

A. grants B. a power of attorney, dated July 4, 
1834 ; in 1837 A. is found by inquisition to have 
been lunatic from July 1 , 1834 : — Held : the power 
of attorney was valid notwithstanding. — Re 
Walden, Ex p. Bradbury (1839), 4 Deac. 202 ; 
Mont. & Ch. 625 ; 9 L. J. Bey. 7 ; 3 Jur. 1108, 
Ct. of R. 

443 . Execution of deed.] — On a bill to 

set aside deeds & recoveries, on the ground of the 
lunacy of the party at the time he executed them : 
— Held : the finding of the jury on an inquisition, 
which over-reached that period, afforded a pre- 
sumption that he was then insane ; but there 
being some evidence that after the time when the 
lunacy was stated to have commenced, the party 
was not of unsound mind, an issue was directed to 
inquire, whether he was of unsound mind at the 
time of executing the deeds, etc. — Frank v. 
Mainwaring (1839), 2 Beav. 115 ; 48 E. R. 1123 ; 
subsequent proceedings (1841), 4 Beav. 37. 
Annotations : — Refd. Snook v. Watts (18-18), 11 Beav. 105 ; 

Jacobs V. Richards, Jacobs v. Porter (1854), 18 Beav. 300 ; 

Elliott V. ince (1857), 30 L. T. O. S. 92. 

444 . .] — Snook v. Watts, No. 385, 

ante. 

445 . .] — Elliot v. Ince, No. 126, 

ante, 

445 . .j — pitis of mania extending for 

twenty yeai's anterior to, & down, to the year 
in which deeds were executed by a man found 
some years afterwards by commission de lunatico 
to have been all along insane ; — Held : not an 
answer to a primd facie case on an issue as to his 
sanity at the time of executing the deeds. — Fer- 
guson V. Borrett (1859), 1 F. & F. 613, N. P. 

447. After long interval.] — It 

would, in my opinion, be very dangerous to allow 
a deed executed by a married woman, who was 
certified at the time to bo of competent under- 
standing, to bo treated as null & void merely 
because a jury more than nine years afterwards 
found that her insanity dated from a period prior 
to its execution (Lord Herschell). — 
Grutten V. Foxwell, Foxwell V. Van Orutten, 
[1897] A. C. 658 ; 66 L. J. Q. B. 7 45 ; 77 L. T. 
170 ; 46 W. R. 426, H. L. 

Annotations : — Consd. Hill v. Clifford, Clifford v. Timms, 

Clifford V. Phillips, [1907] 2 Ch. 230. Mentd. Re Adams 

& Perry’s Contract, [1899] 1 Ch. 554 ; Pelham -Clinton v. 

Newcastle, [1902] 1 Ch. 34 ; -Re Buckton, Buckton v. 

Bucktou, [1907] 2 Ch. 406 ; Re Simcoe, Vowler-Simcoo v. 

Vowler, [1913] 1 Ch. 552 ; Re Lawi'ence, Lawrence r. 

Lawrence, [1915] 1 Ch. 129 ; Re Hobbs, Hobbs v. Hobbs, 

U9171 1 Ch. 569 ; Re Hussey & Green’s Contract, Re 

Hussey, Hussey v. Simper, [1921] 1 Ch. 566. 

448. Contract lor sale — After long In- 

terval.] — Price v. Berrington, No. 47, ante. 

449. As to commencement of lunacy.] — Re 
Walden, Ex p. Bradbury, No. 442, ante. 

450. As between third parties.] — There are 
two classes of judgments in rem, one of which is 
conclusive against all the world, & the other of 
which is not conclusive, though admissible, in any 
other proceedings. ... A familiar instance of the 
second is an inquisition in lunacy, which has 
always been allowed to be read in a subsequent 
suit between third parties as evidence oi the 
lunacy, though it is not conclusive & may 
be traversed (Cozens-Hardy, M.R.). — Hill v. 

J. — VOL. XXXIII. 


Clifford, Clifford v. Timms, Clifford v. 
Phillips, [1907] 2 Ch. 236 ; 76 L. J. Ch. 627 ; 97 
L. T. 266 ; 23 T. L. R. 601, C. A. ; on appeal^ 
[1908] A. C. 12, 15, H. L. 

Annoialions : — Mentd. Bird Keep (1918), 118 L. T. 633 ; 

Law V. Chartered Institute of Patent Agents, [1919] 2 
Ch. 276. 


B. Other Authorities. 

451. Finding of coroner's inquest — As to pre- 
vious insanity.]— ; whether the coroner’s 
inquest may be given in evidence. 

If this be read [coroner’s inquest] it will have 
very little weight, for it only finds him lunatic eo 
instante, 31st, which is no conclusive evidence 
that he was so on the 29th {per CuR.). — J ones v. 
White (1717), 1 Stra. 68 ; 93 E. R. 389. 

Annotation : — Mentd. In the. Estate o/Crlppon, [1911] P. 108. 

452. Reports of Chancery visitors — After death 
of lunatic.] — In an action to obtain probate of the 
will of a lunatic so found by inquisition two of her 
next of kin opposed probate on the ground of her 
insanity at the date of the will. The chairman of 
the Board of Chancery Visitors was examined on 
behalf of defts., A. admitted that the reports made 
by himself k his colleagues were still in existence, 
but refused to i)roduce them on the ground that 
he was precluded by Lunacy Act, 1890 (c. 5), 
s. 186, from making them public : — Held : the 
reports must be treated as non-existent, & no 
order could be made for their production. — * 
Roe V. Nix, [1893] P. 55 ; 62 L. J. P. 36 ; 68 
L. T. 26 ; 9 T. L. R. 128 ; 1 R. 472. 

Annotation : — Mentd. Brown v. Ponn (1895), 12 T. L. R. 46. 

453. Order of Master in Lunacy — Whether 
effective in colonial court.] — An order of a Master 
in Lunacy in England under Lunacy Act, 1890 
(c. 5), s. 110, reciting that deft, was in the opinion 
of the master a person of unsound mind, though 
not so found by inquisition, and authorising hia 
wife to defend the action, Is admissible as primd 
facie evidence, & if uncontradicted ought to bo 
regarded as sufficient evidence to justify an order 
under Ceylon Civil Procedure Code (c. 12), s. 87. — • 
Harvey v. R., [1901] A. C. 001 ; 70 L. J. P. C. 
107 ; 84 L. T. 849 ; 17 T. L. R. 001, P. C. 

Annotation : — Refd. Hill v. Clifford, C;Jlifford v. Timms 

Clifford V. Phillips, [1907] 2 Ch. 236. 


Sect. 6.— EVIDENCE OF SANITY. 


454. Written reply of deaf & dumb person — 
To questions by Judge.] — A party born deaf k 
dumb, attaining twenty-one, applied for possession 
of her real estate, k to have an assignment of her 
chattel estate , Lord Hardwicke, C., having 
put questions to the party in writing, k she having 
given sensible answers thereto in ^vriting, same 
was ordered. — Dickenson v. Blisset (1754), 1 
Dick. 208 ; 21 E. R. 271, L. C. 

455. Attestation — Presumption as to evidence 
of deceased witnesses.] — Towart v. Seli.ars, No. 
383, ante. 

456. Documents written by alleged lunatic — 
Having reference to act in question — Notes & 
receipts.] — Towart v. Sellars, No. 383, ante. 

457 . Showing knowledge of will.] — 

Wheeler & Batsford v. Alderson, No. 241, 
ante. 

453. ,] — Jenkins v. Morris, No. 

216, ante. 

459. Acts of business.] — ^Wiibeler & Bats- 
ford V. Alderson, No. 241, ante. 

430, Idiocy.] — Bannatyne v. Banna- 

TYNE, No. 361, ante. 


M 
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Sect, 6. — Evidence of sanity. Sect, 7 : Suh-aects, 1 
2, Parts IV, V, Sect, 1.] 

461. Particular acts — Where partial Insanity 
established.] — Snook v. Watts, No. 386, ante. 

In case ot wills.] — See Part II., Sect. 8, sub- 
sect. 4, C., ante. 


Sect. 7.— ADMISSIBILITY OF EVIDENCE. 

Sub-sect. 1. — In General. 


SeCy generally^ Evidence, Vol. XXII., pp. 63 
et seq. 

462. Findings of authorities — Coroner *s in- 
quest.] — Jones v. White, No. 461, ante, 

463. Inquisition of lunacy.] — Sergeson 

V. Sealey, No. 436, ante. 

464. Where defence of insanity 

set up — Inquisition finding antecedent insanity.] — 
Where to an action against exors. on the bond of 
their testator, they plead non eat factum, & set up 
lunacy as a defence at the trial, an inquisition 
taken under a commission of lunacy against 
testator after the execution of the bond, finding 
that he had been a lunatic from a day antecedent 
to that, without any lucid interval, is admissible 
evidence. — Eaulder v. Silk (1811), 3 Camp. 126, 
N. P. 


AnnoUdicms : — Refd. Towart v. Sellars (1817), 6 Dow, 231 ; 

Hill V. Qiflord, Clifford v. Timms, Clifford v. Phillips, 

[1907] 2 Ch. 23G ; Bird v. Keep. [1918] 2 K. B. 692. 

465. In action between third parties.] 

— Hill v. Clifford, Clifford v. Timms, Clifford 
V, Phillips, No. 450, ante. 

466. Report by examiners — After examina- 
tion in prlvate.]-~jRe B (1891), No. 689, post. 

467. Order of master in lunacy.] — 

Harvey v. R., No. 463, ante. 

468. Family weakness — Insanity of sister.] — 
On a question whether a person was sane at the 
time of her executing a certain deed, witnesses 
cannot be asked whether the sister of the party 
be not insane. — Doe d. Mather v. Whitefoot 
(1838), 8 C. & P. 270, N. P. 

In criminal cases .] — See Criminal Law, 

Vol. XIV., p. 62, No. 278. 

469. Letters written to lunatic.] — In an issue 
on the sanity of a testator, who made his will in 
1825, the devisee offered in evidence the following 
letters of deceased persons, which were found open, 

addressed to testator, with other papers bearing 
his indorsements, in a cupboard under his book 
case in his private room ; a letter dated in 1784 
from testator’s cousin with whom he was proved 
to be in correspondence in 1787 ; a letter dated in 
1786 from M. who desired testator to direct his 
attorney to propose terms of agreement with A. 
or W. ; this letter was indorsed by testator’s 
attorney, long since deceased ; & a letter dated 


1799 from the curate of testator’s parish : — Held : 
they were not admissible in evidence. — ^Wright 
V. Doe d. Tatham (1838), 4 Bing. N. C. 489 ; 6 
Cl. & Pin. 670 ; 6 Scott, 68 ; 7 L. J. Ex. 340 , 2 
Jur. 461 ; 132 E. R. 877, H. L. ; affg. (1837), 7 
Ad. & El. 313, Ex. Ch. 

AnnoUitiona : — Mentd. Marston v. Roe (1837), 2 Nev. & 
P. K. B. 504 ; R. v. O’Connell (1844), 5 State Tr. N. S 


1, 684 ; Cleave v. Jones (1852), 7 Exoh. 421 ; Thellnsson 
V. Rendlesliam (1859), 7 H. L. Cas. 429 ; Heath v. Orealock 

« , 23 W. R. 95 ; Tredegar v, Winaus (1875), L. R. 19 
)7. 

470. Evidence in former cause — As to anterior 
insanity.] — Wellesley v. Vere, No. 243, ante. 

471. Subsequent conduct — To avoid a deed.] — 

In an action for money had & received, brought 
by the administratrix of an intestate to recover 
the consideration money for an annuity deed, 
alleged to have been executed by him when of 
unsound mind : — Held : his acts & conduct after 
the execution of the deed in question, which must 
be taken primd facie to have been duly executed, 
could not be given in evidence by pltf. for the 
purpose of avoiding that instrument. 

A man’s acts, after he has executed a solemn 
deed, cannot be given in evidence with the view 
of avoiding that deed (Pollock, C.B.). — Moulton 
V, Cambroux (1846), 8 L. T. O. S. 278, N. P. ; 
subsequent proceedings, sub nom. Molton v . 
Camroux (1849), 4 Exch. 17, Ex. Ch. 

472. Solicitor’s accounts — To prove origin of 
instructions.] — Martin v. Johnston, No. 475, 
post. 

473. Decree of sanity.] — Mackintosh v. Smith 
Lowe, No. 1870, post. 


Sub-sect. 2. — ^Medical Evidence. 

Medical evidence generally, see Evidence, 
Vol. XXII., p. 509, Nos. 5406-5431. 

474. Opinion of medical witness — Founded on 
evidence at trial.] — On an issue as to the state of 
mind of a testator, a medical man conversant 
with cases of insanity cannot be asked his opinion 
as to the insanity of testator, founded upon the 
evidence given at the trial in his hearing. — Doe d. 
Bainbrigge V. Bainbrigge (1850), 16 L. T. O. S. 
245 ; 4 Cox, C. C. 454, N. P. 

475. Medical attendant at asylum.] — 

(1) The question being as to the sanity of testator, 
evidence of surviving medical attendant on a 
lunatic asylum in which she resided at the time of 
the making of the will, received, to show that she 
was sane, & that her continuance in the asylum 
was voluntary. 

(2) A written declaration signed by the witness 
& deceased medical attendant, certifying testatrix’s 
sanity on the day of the date of the will, not 
admitted, because the examination was not made 
in an official visit, & so the certificate was not an 
official act. 

(3) But after the lapse of thirty years, presumed 
that visits required by statute were duly paid by 
the medical attendants, & that the exammations 
were properly conducted. 

(4) General evidence of their opinion as to the 
sanity of testatrix formed on those visits admitted, 
although the scope of their official duty was rather 
as to hygiene, than as to sanity. (6) A book 
having been allowed to be referred to by pltf.’s 
counsel on cross-examination, being the accounts 
of the solrs. employed to prepare the will, entries 
therein allowed to be referred to by both parties. 


PART III. SECT. 7, SUB-SECT. 1. 

p. Family weakness.] — Held: In 
a proof of insanity, it is not competent 
to examine witnesses with regard to 
the insanity of the relations of the 
party alleged to be insane. — Walker 
V. M’Adam (1806), 13 Fao. CoM. 648. — 
SCOT. 

PART IIL SECT. 7, SUB-SECT. 2. 

q. Opinion of medical witness — 


When required .] — droumstanoes cal- 
culated to induce the mental conditioi 
of insanity at the time of the commis- 
sion of an offence may always be ad- 
mitted to evidence the probability ol 
such affection. Some foundation foi 
probability must be laid by othei 
evidence, e.p., medical testimony, that 
there was a diseased mental condition 
— R. V. Hawkbs (1916), 32 W. L. R 
720 ; 9 W. W. R. 445 ; 25 D. L. R 
631; 9 Alta. L. R. 182.— CAN. 


r. Whether conclusive.] — The 

ot. is not bound to accept the 
opinion of expert witnesses as to the 
insanity of a certain person when it is 
opposed to testimony of observers 
who have come into daily contact 
with the person in question. —Crabbe 
V. Shields (B. C.), [1925] 2 W. W. R. 
701 ; 3 D. L. R. 1069.— CAN. 

t. .] — In questions of 

insanity, the inferences to be drawn 



Part V. — ^Jurisdiction op Chancery Division op High Court op Justice. 10.1 


for the purpose of proving from whom the instruc- 
tions to prepare the will really emanated. — 
Martin v. Johnston (1868), 1 F. & F. 122, N. P. 

476 , VJho gave certificate of insanity.] — 

On a plea of insanity at the time of making a 
contract, the opinion of the medical men who gave 
certificates on which deft, was confined as insane, 
at or about the time, is only evidence for the jury, 


who must judge of the grounds on which it was 
formed. — Lovatt v. Tribe (1862), 3 F. & F. 9, 

N. P. 

477. Medical certificate — When examination 
not on official visit.] — Martin v. Johnston, No. 
475, ante. 

In criminal cases.] — See Criminal Law, Vol. 
XIV., p. 03, Nos. 280-285, 288. 


Part IV. — The Crown as Parens Patriae. 


478. Protection of lunatics by Crown.] — The 

King has the custody of an idiot not in respect 
of any seigniory, but jure protectionia suce regice^ 
because his subject is not able to govern himself, 
nor the lands or tenements which he has {per 
Cur.). — Tourson’s Case (1610), 8 Co. Rep. 170 a ; 
77 E. R. 730. 

479. .] — The Crown has another juris- 

diction & that is as pater patrice^ as a father over 
his children. The king has a right to take care 
of infants, lunatics, & idiots, that cannot take care 
of themselves {per Cur.).-— Shaftsbury (Earl) 
V, Shaftsbury (1725), Gilb. Ch. 172 ; 25 E. R. 
121 ; 8ub nom, Eyre v, Shaftsbury (Countess), 
2 P. Wms. 103 ; 2 Eq. Cas. Abr. 710, 755. 

Annotations : — Expld. A.-G. v. Magdalen College, Oxford 
(1854), 18 Beav. 223. Mentd. Raymond’s Case (1734), 
Cas. temp, Talb. 58 ; Pomfret v. Windsor (1752), 2 Ves. 


Sen. 472 ; Mansell v. Mansell (1757), Wilm. 38 ; A.-G. v. 
Downing (1767), Wilm. 1 ; K. v. Green (1781), 3 Doug. 

K. B. 36 ; De Manneville v. Do Manneville (1804), 10 
Ves. 52 ; Re Long Wellesley (1831 ), 2 State Tr. N. S. 911 ; 
A.-G. V. Brodie (1846), 11 Jur. 137 ; Boll v, Holtbv (1873), 

L. 11. 15 Eq. 178. 

480. .] — In respect of lunatics, idiots, & 

infants the king is bound to take care of them. . . . 
The Crown acts by way of analogy to the care A 
prudence of the natural parent (Lord Hard- 
wiCKE, C.). — Smith v. Smith (1745), 3 Atk. 304 ; 
26 E. R. 977, L. C. 

481. .] — Be Windham, No. 684, post , 

482. .] — Scott v, Scott, No. 681, post , 

483. Delegation to Lord Chancellor.] — 

Ex p , Grimstone, No. 542, post , 

484. Custody of lunatic’s property in the Crown 
— Delegation to committee .] — Re Walker, No. 
172, ante . 


Part V. — Jurisdiction of Chancery Division of High Court 

of Justice. 


Sect. 1. — IN GENERAL 

486. No jurisdiction by reason of lunacy.] — 

(1) A suit instituted by a next friend on behalf of 
a person of unsound mind, not so found by 
inquisition, becomes absolutely paralysed by a 
change in the status of pltf. If he becomes of 
sound mind there is no pretext for the continued 
intervention of the next friend ; if he is found a 
lunatic by inquisition, & is thus placed under the 
protection of the Crown, the suit should be con- 
tinued only with the sanction of the ct. in Lunacy. 

(2) Orders of the Ct. of Ch. obtained by a sofr. 
who has officially instituted such a suit give him 
no protection, & he will have to pay the costs of 
unnecessary inquiries made under such orders. 
But if, on the person of unsound mind being 
found lunatic by inquisition, the solr. can satisfy 
the Ct. in Lunacy that he has acted bond fide for 
the benefit of the lunatic, that Ct. will reimburse 
him out of the lunatic’s estate, 

(3) Every proceeding taken in the suit after 


the inquisition, whether or not a committee has 
been appointed, is irregular & void & a contempt 
of the Ct. in Lunacy. A suit on behalf of a trader 
who had become deranged, for an account against 
his agent & manager, & the appointment of a 
receiver of his stock-in-trade, etc., was instituted 
by solrs. who had occasionally acted for the pltf., 
but were not his ordinary family solrs. A receiver 
was appointed in the suit with the concurrence of 
the family solr., who consented upon the under- 
standing that no further steps should be taken 
without notice to him. The suit was proceeded 
with without such notice. A decree directing 
accounts & inquiries was obtained, the accounts 
were taken, the chief clerk made his certificate, 
& an order on further consideration was obtained 
directing taxation & payment of the costs of suit, 
which were paid out of pltf.’s estate. Meanwhile, 
previously to the last mentioned order, pltf. was 
found a lunatic by inquisition, but no committee 
was appointed until ^ter the said order. The 


from general peculiarities in the 
manner, speech, behaviour & letters 
of the alleged lunatic should be drawn 
by the Jury for themselves, & they 
should not be guided bv the opinions 
formed by memcal witnesses. — Mor- 
rison V , Maclean’s Trustees (1862), 
24 Dunl. (Ct, of Sess.) 625 ; 34 So. 
Jur. 311 ; cdOTd. (1865), 3 Maeph. (C^. of 
Sess.) 42, H. L.— SCOT. 

PART IV. 

478 1 . Protection of lunatics by 
Crown,] — Held : the Crown as the 
parens patrics is entitled, by its in- 


herent prerogative, to the custody of 
all insane persons, for the purpose of 

K rotecting the community. — R. v. 

[artin (1854), 2 N. S. R, (James) 
322.— CAN. 

484 i. Custody of lunations property in 
the Crown — Delegation to committee,}— 
Ely’s (Lord) Case (1764), 1 Ridg. 
Pari. Rep. 516. — IR. 

484 ii. .1 — The care of the 

person Sc property of a lunatic, is a 
trust reposed in the King, who dis- 
charges it by bailiff ; which bailiff is 
appointed by the person holding the 
great seal, by virtue of a warrant from 


the Oown . — Re Fitzgerald (1805), 2 
Sch. & Lef. 432.— IR. 

PART V. SECT. 1. 

a. Enforcement of orders in lunacy 
— Variation of orders of predecessor ,] — 
The Lord Chancellor for tho time being 
entrusted with Jurisdiction in lunacy 
matters may vary or discharge the 
orders therein of his predecessors.* — 
Re Lawler, Ex p, Walsh (1874), 8 
I. R. Eq. 506.— IR. 

b. Lunacy db Chancery jurisdiction 
distinguish ^,] — The authority of the 

M 2 
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Sect, 1 . — In generaL Sects* 2 <6: 3: Sub-sects* 1 

committee with the sanction of the Master in 
Lunacy presented a petition for the purpose of 
setting aside as invalid the proceedings in the suit 
subsequent to the finding in lunacy : — Held : all 
proceedings after the appointment of the receiver 
were unauthorised & improper, & all after the 
finding on the inquisition were irre^lar & void, & 
the solrs. of the next friend were liable to refund 
the costs so paid out of the lunatic’s estate under 
the orders so irregularly obtained & to pay the 
costs of the petition. 

The law of the Ct. of Ch. undoubtedly is that in 
certain cases where there is a person of unsound 
mind, not found so by inquisition, & therefore 
incapable of invoking the protection of the Ct., 
that protection may bo in proper cases, & if & so 
far as may be necessary & proper, invoked on his 
behalf by any person as his next friend. But 
every person so constituting himself officially 
the guardian, committee, & protector of a person 
of unsound mind does so entirely at his own risk, 
& he must be prepared to vindicate the necessity 
& propriety of the proceedings if they are called 
in question. . . . Unsoundness of mind gives the 
Ct. of Ch. no jurisdiction whatever ... & is not 
by reason of the incompetency, but notwith- 
standing the incompetency, that the Ct. of Ch. 
entertains the proceedings . . . the Ct. can only 
exercise such equitable jurisdiction as it could 
under the same circumstances have exercised at 
the suit of the person himself, if of sound mind 
(Sir W. M. James, L.J.). — Beall v. Smith (1873), 
9 Ch. App. 85 ; 43 L. J. Ch. 245 ; 29 L. T. 025 ; 
38 J. P. 72 ; 22 W. B. 121, L. JJ. 

Annotations: — As to (1) Consd. Porter v. Porter (1888), 37 
Ch. D. 420 ; Farnham v. Mllward, [1895] 2 Ch. 730. 
Reid. Halfhldo v. liobiiiBon (1874), 30 L. T. 216; Jones 
r. Lloyd (1874), L. R. 18 Eq. 265 ; Howoli u. Lewis (1891), 
61 L. J. Ch. 89 ; Dldlsheim v. London & Westminster 
Bank, [1900] 2 Ch. 15 ; New York Security & Trust Co. 
V. Koyser, [1901] 1 Ch. 666. As to (2) & (3) Consd. Re 
Armstrong, [1896] 1 Ch, 536. 

486. Enforcement of orders In lunacy .] — Re 
Merrall, Greener v* Merrall, No. 977, post. 

Exercise of Chancery jurisdiction — In aid of 
lunacy Jurisdiction.] — See Nos. 530-534, post. 


Sect. 2.— AS TO PERSON. 

487. Jurisdiction to appoint guardian — Lunatic 
not so found.] — Wilkinson v. Wilkinson, No. 
146, ante. 

488. .] — The Ch. Div. has juris- 

diction to give directions as to the guardianship 
& maintenance of a person of unsound mind not 
so found, but will not exercise it unless the 
property is small & proceedings are not intended 
to be taken in Lunacy. 

With regard to the question, what amount of 
property was small enough to justify the exercise 
of the jurisdiction, the Legislature had provided 
an index in the provision of Lunacy Regulation 
Act, 1862 (c. 86), s. 12, fixing £1,000 of capital or 
£50 of annual income as the “ small amount ” 
(Jessel, M.B.). — Vane v. Vane, Vane v. Vane 
(1876), 2 Ch. D. 124 ; 45 L. J. Ch. 381 ; 34 L. T. 
613 ; 24 W. R. 602. 

Annotations : — Apld. Bligh v. O'Connell (1878), 38 L. T. 

217. Consd. Re Bligh (1879), 49 L. J. Ch. 56 ; Re Edwards 


(1879), 10 Ch. D. 605. Expld. Re Brandon's Trusts (1879). 

13 Ch. D. 773 ; Re Grlmmett's Trusts (1887), 66 L. J. Ch. 

419 ; Re Silva's Trusts (1888), 57 L. J. Ch. 281. Mentd. 

Re Rhodes, Rhodes v. Rhodes (1890), 44 Ch. D. 94. 

489. .] — Bligh v. O’Connell, No. 

619, vost. 

490. .] — Although the Ch. Div. has 

power, in the administration of the trusts of the 
property of a person of unsound mind not so 
found, to ^ve directions for his maintenance, it 
has no jurisdiction to appoint a guardian of his 
person. — Re Bligh (1879), 12 Ch. D. 364 ; 49 
L. J. Ch. 56 ; 41 L. T. 570 ; 27 W. R. 876, C. A. 

491. .] — Although the Ch. Div. has 

power in the case of a fund in ct. belonging to a 
person of unsound mind not so found by inquisi- 
tion to give directions for his maintenance, it 
has no jurisdiction to appoint a guardian of his 
person. — Re Brandon’s Trusts (1879), 13 Ch. D. 
773; 41L. T. 755. 

Annotations: — Expld. Re Grlmmett's Trusts (1887), 56 L. J. 

Ch. 419. Refd. Re Silva's Trusts (1888), 57 L. J. Ch. 281. 

492. When jurisdiction exercised — Pro- 

ceedings in lunacy not intended to be taken — 
Property small.] — Vane v. Vane, Vane v. Vane, 
No. 488, ante. 

493. .] — Bligh v. O’Con- 

nell, No, 519, post. 

494. Jurisdiction over infant ward — Not affected 
by lunacy.] — The Vice-Chancellor of the County 
Palatine of Lancaster having declined to give 
directions as to whether an infant ward of ct. 
who was alleged to have become of unsound mind 
should or should not be kept at a lunatic asylum, 
on the ground that the ct. had no jurisdiction to 
inquire whether he was of unsound mind or not : 
— Held : the jurisdiction of the ct. over its infant 
ward was not taken away by any physical or 
mental disability to which the infant might be 
subject, & such directions ought to be given as 
to his treatment as the ct. considered to be most 
for his benefit. 

It would be very inconvenient if it was ; for 
if no person took i^roceedings in lunacy the infant 
would be left without any protection at aU. More- 
over, I am not aware that I ever heard of a petition 
in lunacy against an infant. Is there any autho- 
rity in support of the view that unsoundness of 
mind takes away the jurisdiction which exists, 
on the ground of infancy ? (James, L.J.). — Re 
Edwards (1879), 10 Ch. D. 605 ; 27 W. R. 611 ; 
svb noin. Re Edwards, M'Neile v. Chambers, 
48 L. J. Ch. 233 ; 40 L. T. 113, C. A. 


Sect. 3.— AS TO PROPERTY. 

Sub-sect. 1. — In General. 

495. To order payment out of estate — In dis- 
charge of judgment debt — Though payment autho- 
rised by order in lunacy.] — The committee of a 
lunatic is personally responsible in that character 
to no jurisdiction but the Great Seal. Therefore, 
where a committee had neglected to comply with 
an order in lunacy, authorising him to make 
certain payments out of the lunatic’s estate, in 
discharge of a liability which had been established 
against the lunatic in a suit at the Bolls ; an order 
pronounced by the Master of the Rolls on a peti- 
tion in the cause that the payments be made 
“ by the lunatic or the committee ” on or before 


Chancellor In matters of lunacy. Is 
not derived from his jurisdiction as 
judge in the Ct. of Ch. The King 
micnit, by his sira manual, commit into 
any other hands the care of lunatics, 
as well as to the C)hanoellor. But when 


such an authority is committed to the 
Chancellor all the powers of his ct. as 
Chancellor become applicable to the 
discharge of his duty as the King's 
comr. In matters of lunacy. — Smith v. 
Obeaoh (1826), Batt. 384, 408.— IR. 


c. Jurisdiction of CJiancellor to 
order detention in asylum — Criminot 
lunatic-— Expiration of term of imprison- 
ment.] — Re M'Debmott (1843), 3 Dr. 
& War. 480 ; 2 (IJon. & Law. 293. — 
IR. 
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a given ^y, was discharged, on the ground that 
tho application ought to have been made in the 
lunacy, & that the Master of the Rolls had no 

v. Parkinson 

(1847), 2 Ph. 388 ; 41 E. R. 992, L. C. 

496 . Property within control ot Court of 
Chancery.] A fund producing upwards of £200 a 
year, belonging to A., a person of unsound mind, 
though not so found by inquisition, was paid 
into ct. under the Trustee Relief Act. A petition 
to the Master of the Rolls for the application of 
the income towards his maintenance was refused. 
^Re Irby (1853), 17 Beav. 334 ; 51 E. R. 1003. 

497 . .] — Re Macfarlane, No. 1019, post. 

498 . Application of purchase-money — Satis- 
faction of prior charge — Payment of money under 
lunacy order.] — A purchaser under an order in 
limacy paid his purchase-money, in the manner 
directed by the Lords Comrs. in Lunacy, disre- 
garding a charge of pltf. <fe a suit to enforce it, of 
which he had notice. The amount was principally 
applied to payment of the costs of the receiver in 
lunacy relating to the sale, etc. Upon a bill by 
pltf. to make the purchaser liable for not seeing 
to the due application of the purchase-money, the 
Master of the Rolls, considering himself bound by 
the order in lunacy, & as having no jurisdiction to 
alter it, retained the bill, witli liberty to pltf. to 
apply in lunacy for the discharge or variation of 
the order. — N orris v. Stuart (Lord) (1852), 16 
Beav. 359 ; 61 E. R. 817 ; suh noni. Morris v. 
Stuart, 20 L. T. O. S. 216 ; 1 W. R. 94. 

499 . To appoint persons to convey trust pro- 
perty — Infant & lunatic trustee.] — (1) A. gave all 
his real & personal estate & effects of what nature 
or kind soever, to C. upon trust to pay to his wife 
for her life the rents of his real estate <fe the interest 
on all sums due to him on lutges., bond, note or 
other security, & after her death to get in all 
debts owing to him on any security, cV pay the 
same over to otlier persons. C. died intekate, 
leaving E. his eldest son & heir-at-law, a person 
of unsound mind & an infant : — Held : the legal 
estate in the mtged. property passed to C., & he 
was a trustee & persons were appointed to convey 
the property comprised in the mtges. to the pur- 
chasers thereof, under Trustee Act, 1850 (c. 00), 
ss. 3, 20. 

(2)^ It is not necessary to resort to the jurisdic- 
tion in Lunacy for such an order, but it may be 
made in the jurisdiction in Oh. — Re Arrowsmith’s 
Trusts, Re Thompson (1858), 27 L. J. Ch. 704 ; 
31 L. T. O. S. 243 ; 4 Jur. N. S. 1123 ; 6 W. R. 
642, L.JJ. 

Annotations: — As to (2) Refd. Rc Edwards, M‘Neilo v- 

Chambers (1879), 48 L. J. Ch. 233 ; Re M., [1899] 1 Ch. 

9 V • 

500. Lunatic trustee not so found.] — 

Where the legal estate in land sold under the 
order of the ct. is vested in a person of unsound 
mind, but not found lunatic, an order may be made 
by tho Lord Chancellor on a petition in Chancery, 
under the Trustee Acts, appointing a person to 
convey the legal estate so vested. — Herring v. 
Clark (1868), 4 Ch. App. 167, L. C. & L. J. 
Annotation : — Refd. Re M., [1899] 1 Ch. 79. 

601. To dispense with consent of lunatic— Sale 
of lease by trustees.] — Where the interest under a 
lease made by an ecclesiastical corpn. is vested in 
trustees without power of sale, & the person 
entitled to the rents is, through unsoundness of 
mind, incapable of consenting to a sale, the order 
^nctioning such sale is to be made in Chancery 
& not in Lunacy. — Re Cheshire (1871), 7 Ch. 
App. 60 ; 41 L. J. Ch. 208 i 25 L. T. 721 ; 20 
W. R. 49, L. JJ. 


502. Investment by trustees.]— Re T , 

No. 623, post, 

503. To direct accounts & inquiries — Action by 
lunatic against agent — Where receiver appointed.] 
— Beall v. Smith, No. 485, ante. 

504. To transfer fund in court to account in 
lunacy — Jurisdiction of judge in chambers .] — Re 
Armpield (1889), 88 L. T. Jo. 97, L. .TJ, 

505. Effect of orders in lunacy — Administration 
of estate — Lunatic debtor .] — Re Seager Hunt, 
Silicate Paint Co. & Orr (J. B.) & Co., I/pd. 
V, Hunt, No. 1091, post. 

506. Distribution of estate — Lunatic testa- 

trix.] — Re Merrall, Greener v, Merraix, No. 
977, post. 

Appointment of new trustees .] — See Part X., 
Sect. 10, sub-sect. 1, j^ost. 

Vesting orders .] — See Part X., Sect. 10, 

sub-sect. 2, post. 


Sub-sect. 2. — Maintenance of Lunatic. 

507. Infant found lunatic abroad — When fund 
in court.] — An infant, who was entitled to divi- 
dends of stock standing in ct., was found a lunatic 
by the laws of the United States of North America. 
This branch of the ct. made an order for payment 
of the dividends to the infant’s mother for his 
support, she undertaking duly to apply the same, 
without requiring that the fund should be paid 
to a separate account, Sc an appheation be made 
to the Lord Chancellor. — V olans v, Carr (1848), 2 
He G. & Sm. 242 ; 11 L. T. O. S. 123 ; 12 Jur. 
643 ; 64 E. R. 109. 

Maintenance of lunatic generally, see Part IX., 
Sect. 2, post. 

508. Lunatic not so found — When fund in 
court — Jurisdiction to order purchase of govern- 
ment annuity.] — Davies v. Davies, No. 1012, 

509. .] — Where an order had 

been made by the late Vice-Chancellor of England 
directing the purchase of an annuity for the 
benefit of a lunatic, the Vice-Chancellor consented 
to hear a petition in reference to that order. 

As the order for tho purchase of the annuity 
was originally made by the Vice-Chancellor of 
England, I will hear this matter. ... I think I 
may safely follow that authority [Davies v. Davies, 
No. 1012, post] ; it seems to me precisely the same 
case as the present (Kindersley, V.-C.). — Re 
Bingley’s Trust (1853), 22 L. T. O. S. 166. 

510. Jurisdiction to order payment of 

capitai — Necessity for security.] — Symes v. Lee, 
Ex p. Bone, No. 614, post. 

611. .] — Re Brandon’s Trusts, 

No. 491, ante. 

612. .] — The Ch. Div. has juris- 

diction to order maintenance of a person of un- 
sound mind not so found by inquisition, out of the 
capital as well as out of the income of his proyierty. 
— Re Tuer’s Will Trusts (1886), 32 Ch. D. 39 ; 
65 L. J. Ch. 454 ; 54 L. T. 910 ; 34 W. R. 751, 
C. A. 

Annotation: — Distd. Re Grimmeit’s Truste (1887), 56 L. J. 

Ch. 419. 

513. Jurisdiction to order payment 

of income.] — Re Tueb’s Will Trusts, No. 512, 
ante. 

514 ,. To husband.] — A fund 

in ct., belonging to a married woman, who is a 
lunatic, will not be paid to her husband uncon- 
ditionally. The ct. wUl, however, make an order 
for payment of the dividends to the husband ; 
& it will also order a transfer of the stock to him 
upon his giving a security, approved by the chief 
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Sect, 3 . — Aa to 'property: Sub-aect, 2. Part VI, 
Sect, 1 1 Sub-aecta, 1 & 2.] 

clerk, either upon property or personally with 
sureties, to replace the stock when so directed by 
the ct. — S ymes V, Lee, Ex p. Bone (1857), 26 
L. J. Ch. 606 ; 29 L. T. O. S. 87. 

616. To relations having charge 

of lunatic.] — An idiot, aged twenty-nine, not found 
lunatic by inquisition, lived with a brother & 
sister. The income of his property was about 
£220 per annum. Of the capital a sum of £4,446 
3 per cent. Consols had been paid by trustees into 
ct. under the Trustees* Relief Act. The brother, 
as the next friend of the idiot, petitioned for pay- 
ment of the dividends of the fund to them, the 
brother & sister, so long as the idiot should reside 
with them. Their lordships did not require a 
commission to be issued ; but granted the prayer 
of the petition, the brother & sister giving an 
undertaking to apply the dividends for the benefit 
of the idiot. — Re Burke (1860), 2 De G. F. & J. 
124 ; 29 L. J. Ch. 608 ; 2 L. T. 687 ; 24 J. P. 659 ; 
6 Jur. N. S. 717 ; 8 W. R. 534 ; 45 E. R. 669, 
L. JJ. 

Annotaiion : — Befd. Re Taylor (1861), 2 De G. F. & J. 125. 

616. To wife.] — On a petition 

by a person of unsound mind not so found, who was 
married but had no children, &, whose sole pro- 
perty consisted of a fund in ct., for payment of 
the whole income of the fund, amounting to £212 
per annum, to the wife of petitioner, the ct. made 
an order as asked, upon the undertaking by the 
wife to apply the income for the maintenance, 
comfort, &> support of petitioner . — Re Silva’s 
Trusts (1888), 57 L. J. Ch. 281 ; 58 L. T. 46 ; 36 
W. R. 366. 

617. Trust property .] — Re 

Carr’s Trusts, Carr v. Carr, No. 1268, poat. 

618. .1 — Re Barker’s 

Trusts, [1904] W. N. 13. 


519, Property small — Lunacy pro- 

ceedings undesirable.] — The Ch. Div. has jurisdic- 
tion to give directions as to the application of a 
fund in ct. for the benefit of a person of unsound 
mind not so found, & for the appointment of a 
guardian, where the property is small, & proceed- 
ings in lunacy are not desirable. — ^Bligh v. O’Con- 
nell (1878), 38 L. T. 217 ; 26 W. R. 311. 

620. .] — The Oh. Div. has no jurisdic- 

tion to direct the application of the property of a 
person of unsound mind, not so found, for his 
maintenance unless there is either money belong- 
ing to him in ct., or the ct has control over his 
property by reason of there being an action or 
some other proceeding pending relating to the 
property . — Re Grimmett’s Trusts (1887), 66 
L. J. Ch. 419. 

621. Where issue of commission unlikely 

— Though property exceeds one thousand pounds.] 

— ^Vane V. Vane, Vane v. Vane, No. 488, ante, 

622. In administration of trust.] — Re 

Bligh, No. 490, ante. 

623. .] — A married woman who was 

of unsound mind, but not so found by inquisition, 
was entitled for her separate use to the income of 
certain trust funds. Her written consent was also 
required to the investments by the trustees. Upon 
a petition under Trustee Relief Act, 1859 (c. 36), 
s. 30, for the advice of the ct . : — Held : the ct. 
had jurisdiction to entertain the petition ; the 
whole income might be paid to the husband on 
his undertaking to apply it to the maintenance 
of the wife, &; her consent to investments might 

be dispensed with . — Re T (1880), 15 Ch. D. 

78 ; 29 W. R. 42. 

624. Where property in control of court,] — 

Re Grimmett’s Trusts, No. 520, ante. 

626. Whether payment will be ordered to two 
persons successively.] — Varney v. Hill (1846), 6 
L. T. O. S. 450. 


Part VI. — Jurisdiction in Lunacy. 


Sect. 1.— THE JUDGE IN LUNACY. 

Sub-sect. 1, — In General. 

See Lunacy Act, 1890 (c. 5), ss. 108, 110, 116 
(4), 135-138, 141 ; Lunacy Act, 1891 (c. 65) ; 
Lunacy Act, 1908 (c. 47) ; Lunacy Act, 1911 
(c, 40) ; Lunacy Act, 1922 (c. 60) ; Trustee Act, 
1925 (c. 19), ss. 54, 70, Sched. II. ; Settled Land 
Act, 1925 (c. 18) ; Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 3 (1) ; Rules 
in Lunacy, 1892, rr. 11, 16-20, 22,23 ; Rules in 
Lunacy, 1925, rr. 10, 13-21. 

626. Cannot make title — Lunatic’s leasehold 
estate.] — The Lord Chancellor cannot make a 
title to a lunatic’s leasehold estate, but will direct 
the usual reference to the master if the purchaser 
states his willingness to accept the title. — Re 
Halford (1837), 1 Jur. 524, L. C. 

627. Jurisdiction to transfer funds — Without 
reference to lunacy commissioners.] — Re Cobb 
(1844), 2 L. T. O. S. 305, L. C. 

628. Jurisdiction to apply lunatic’s property — 


For maintenance of lunatic — Without directing 
inquiry — Where property small.] — The power 
given to the Lord Chancellor, by Lunacy Regula- 
tion Act, 1862 (c. 86), s. 12, extended by Lunacy 
Regulation Amendment Act, 1882 (c. 82), s. 3, 
to make an order for the application of the pro- 
perty of a person of unsound mind for his main- 
tenance or benefit, when the property is below 
a specified amount, without directing any inquiry 
under a commission of lunacy, ought not, even if 
the jurisdiction extends in cases in which the 
alleged lunatic appears & denies unsoundness of 
mind, to be exercised in such cases . — Re Lees 
(1884), 26 Ch. D. 496 ; 53 L. J. Ch. 1022 ; 50 
L. T. 489 ; 32 W. R. 1005, C. A. 

See, generally. Part IX., Sect. 2, 

629. Effect of Lunacy Act, 1890 (c. 6), 

s. 299.] — Above sect., which enables a justice to 
order the application to the expenses of main- 
tenance of a lunatic chargeable to any union or 
local authority of any property of the lunatic 
more than sufficient to maintain his family, if any, 


PART VI. SECT, t, SUB-SECT. 1. 

528 i. Jurisdiction to apply lunatic^s 
property — For maintenance of lunatic — 
JVuhout directing inQuirp'^Where pro-- 
peiiv small ,] — ^Where the sum is of 
gmfim amoxmt, the ct. will decide, 
without putting the estate to the 


expense of a reference to the master, 
whether the application of money 
sought for is for the benefit of the 
lunatic . — Re Rutledok, Ex p, Babn- 
WALL (1827), 1 Mol. 4. — IR. 

d. Jurisdiction to dissolve partner- 
ship .] — The ct. has not Jurisdiction 


under Limacy Statute, No. 309, s. 164, 
to dissolYC a partnership upon an 
application on behalf of a lunatic 
partner, but only upon the appUoation 
of the other partners . — Rc Anderson 
(1878), 4 V. L. R. (Eq.) 103.— AUS. 
e. Jurisdiction to order realisation 
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does not alfect the jurisdiction of the Ct. in 
Lunacy as to the application of the lunatic’s 
property. 

A man who vas taken in charge as a wandering 
lunatic, & placed in a pauper lunatic asylum, had 
in his possession a sum of about £337. His only 
other property was a £10 share in a co-opera- 
tive society &» some furniture of small value. He 
had carried on business as a market gardener. He 
had not been found lunatic by inquisition. He 
was sixty-four years of age & his wife was sixty. 
He had a daughter aged twenty, who lived with her 
mother, & seven grown-up sons, who did not 
contribute to their mother’s support : — Held : the 
discretion of the ct. as to the application of the 
lunatic’s property would be properly exercised by 
allowing out of the fund, the capital being used 
for the purpose, the sum of £26 a year to the 
guardians as the cost of his maintenance in the 
asylum, & the sum of £25 a year to the wife, &; 
an order was made accordingly. Semble : after 
the making of the order the lunatic would no 
longer be in the position of a pauper lunatic. — 
Re Tye, ri900] 1 Ch. 249 ; 69 L. J. Ch. 163 ; 81 
L. T. 743 ; 48 W. R. 276 ; 44 Sol. Jo. 176, C. A. 

Annotation : — Re!d. Gloucester Union Grdns. v. Gloucester 

Industrial Co-op. Soc. (1907). 96 L. T. 168. 

530. Chancery jurisdiction — Exercise in aid of 
lunacy Jurisdiction.] — The letter of the Lord 
Chancellor requesting the judges of the Ct. of 
Appeal sitting in Lunacy to act as additional 
judges of the Ch. Div. is not limited to petitions 
under the Trustee Acts, but applies to all applica- 
tions in Lunacy which require also an exercise 
of the jurisdiction of the Ch. Div. — Re Platt 
(1887), 36 Ch. D. 410 ; 67 L. J. Ch. 152 ; 57 L. T. 
857 ; 36 W. R. 273, L. JJ. 

Annotations Avid, Re Blake (1895), 72 L. T, 280. Refd. 

Re Farnham (No. 2), [18961 1 Ch. 836. 

631. .] — Re Barber, No. 15, ante. 

632. Costs of petition against Parlia- 

mentary bill.] — Re Blake, No. 1215, post. 

633. Transfer of funds in Chancery 

Court.] — ^Where part of the lunatic’s property 
consisted of a fund paid into ct., in the Ch. Div., 
by trustees under Trustee Relief Act, the ct. 
sitting in lunacy & acting also under the Lord 
Chancellor’s request as judges of the Ch. Div., 
made an order on a petition entitled in lunacy 
in the Ch. Div., & in the matter of Trustee Relief 
Act, for transfer of the funds to the account of 
the lunatic.— jRe Tate (1882), 20 Ch. D. 135 ; 47 
L. T. 2, L. JJ. 

634. .] — Re Armfield (1889), 

88 L. T. Jo. 97, L. JJ. 

636. Conflict of jurisdiction with other coirrts — 
Action in county court — Claim by medical man for 
expenses of examination.] — Lunacy Regulation 
Act, 1862 (c. 86), s. 11, in substance provides that 
it shall be lawful for the Lord Chancellor to order 
the costs, charges, & expenses of & incidental to 
the presentation of a petition for a commission in 
the nature of a writ de lunatico inquirendo, or for 
any order of inquiry under the Lunacy Regula- 
tion Act, 1853 (c. 70), & to the prosecution of any 
inquiry on such commission or order, to be paid 
either by the party who has presented the peti- 


tion, or by the party opposing it, or out of the estate 
of the alleged lunatic, or partly in one way & partly 
in another ; & that such order shall have the effect 
of an order for the payment of money made by the 
Ct. of Ch. 

An inquiry having been ordered under Lunacy 
Regulation Acts whether or not deft, was of un- 
sound mind, pltf., a medical man, was employed 
by deft.’s solr. to examine deft., for the purpose 
of giving evidence of his sanity at the inquiry. 
Pltfr accordingly did so, & attended & gave evi- 
dence at the inquiry, but notwithstanding such evi- 
dence deft, was found to be a lunatic. Pltf. sub- 
sequently brought an action in the county ct. 
against deft, for his charges in respect of the ser- 
vices so rendered by him, but was nonsuited on 
the ground that he could not recover such charges 
without an order under the above sect. : — Held : 
the sect, did not take away or affect pltf.’s right 
of action, assuming the action to be in other re- 
spects maintainable, & therefore that the nonsuit 
was wrong &; there must be a new trial. 

If it be shown that deft. B. was a lunatic when 
pltf. was employed, then I think that in order to 
succeed pltf. must show that his employment was 
a necessary (Lord Esher, M.R.). — Brockwell v. 
Bullock (1889), 22 Q. B. D. 567 ; 58 L. J. Q. B. 
289 ; 53 J P. 405 ; 37 W. R. 455 ; 5 T. L. R. 
362, 0. A. 

Annotations : — Consd. Re Rhodes, Rhodes v. Rhodes (1890), 

44 C3h. D. 94 ; Re Farnham (No. 2). [1896] 1 Ch. 836 ; 

Re Clarke, [1898] 1 Ch. 336. Refd. Re Watson, Stamford 

Union v. Bartlett, [1898] 1 Ch. 72 ; Re J., [1909] 1 Ch. 

674. 

Jurisdiction o! Chancery Court .] — See 

Part V., ante. 

Jurisdiction of Bankruptcy Court .] — See 
Bankruptcy, Vol. IV., p, 30, Nos. 243-246, 250. 

Jurisdiction to refuse commission .] — See Part 
VII., Sect. 2, sub-sect. 2, post. 

Jurisdiction to appoint new trustees & make 
vesting orders .] — See Part IX., post. 

Appeals from judge in lunacy .] — See Supreme 
Court of Judicature (Consolidation) Act, 1925 
(c. 49), s. 26 (c). 


Sub-sect. 2. — Principles governing 
Exercise of Jt^isdiction. 

536. Maintenance of lunatic to be insured.] — 

(1) Qu.: whether Geo. 2, c. 10, extends to lunatics 
at large, or confined to such of whom the custody 
has been granted under the Great Seal. 

(2) Where one declared a lunatic at Hamburg, 
& a curator appointed there, the Lord Chancellor 
ordered both the lunatic & the curator to join 
in the conveyance. 

(3) In cases of lunacy, the first care of the ct. 
is the maintenance of the lunatic ; & after that, 
it is a rule never departed from, not to vary or 
change the property of the lunatic, so as to affect 
any alteration as to the succession of it (Lord 
Hardwicke, C.). — Ex p. Annandale (Mar- 
chioness) (1749), Amb. 80 ; 27 E. R. 50, L, C. 

Annotations : — As to (1) Refd. Dldieheim v. London & West- 
minster Bank, [1900] 2 Ch. 15. As to (3) Consd. Oxenden 
V. CJompton (1793), 2 Ves. 69 ; A.-G. v. Ailosbury (1887), 
12 App. Cas. 672. 


of personal estate .^ — The ct. may under 
Lunacy Act, 1890, s. 180, when giving 
orders in the resiiect of the manage- 
ment of a limatio’s estate, direct the 
Victorian Committee to realise the 
personal estate & remit the proceeds 
to the committee of the lunatic’s 
residence & domicil . — Re Dickson 
(1899). 24 V. L. R. 818.— AUS. 

f. Jurisdiction exercisable in chamber s.^ 
— ^A judge in chambers granted on 


application for a commission de lunatico 
inquirendo ; the orders of June, 1853, 
giving to him authority to act in such 
a matter . — Re Stuart (1863), 4 Gr. 44. 

—CAN. 

g. Commencement of jurisdiction.] 
— ^The ot. has no jurisdiction over 
lunatics or their estates or their statu- 
tory committee, imtil an order de- 
claring insanity had been made. — 
Re Montgombry Estate (1912), 23 


O. W. R. 342 ; 4 0. W. N. 308 ; 6 
D. L. R. 912.— CAN. 

h. Termination of jurisdiction — 
Death of lunatic .] — The jurisdiction in 
Ixmacy terminates with the life of the 
person found a lunatio, & no order can 
be made afterwards, except orders 
incidental to the authority to make the 
receiver account & take the fund into 
safe custody . — Re Barry (1828), 1 
Mol. 414.— IR. 
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Sect, 1 . — The judge in lunacy : Suh^sect, 2. Sects, 

2 d: 3, Pari VII, Sects, 2; Sub-secU 1, 

537. Dealings with lunatic’s property — Lunatic’s 
benefit first consideration.] — Timber being felled on 
a lunatic’s estate by the committee, by order of the 
ct., the produce is personal estate of the lunatic. 
Bill by the heir at law for the money, dismissed. 

The general rule is, that what is done be for 
the benefit of the lunatic ; but this is not to be pur- 
sued by unnecessary alterations ; the order being 
made & in full force the persons entitled after the 
lunatic must take it as they find it & have no 
equity between them (Lord Loughborough, C.). 
— OxENDEN V. Compton (Lord) (1793), 4 Bro. 
C. C. 231 ; 2 Ves. 69 ; 29 E. 11, 868, L. C. ; 
sequent proceedings, sub nom, Compton (Lord) v, 
OxENDEN, 4 Bro. C. C. 397, L. C. 

Annotations : — Apld. Compton v. Oxenden (1793), 2 Ves. 

261. Distd. He Leeming (1861), 3 L. T. 686. Cozisd. 

A.-G. V. Ailesbury (1887), 12 App. Cas. 672. Befd. Be 

Smith (1874), 10 Ch. App. 79; Be Freer, Freer v. Freer 

(1882), 22 Ch. D. 622 ; Be Pickard, Turner v. Nicholson 

(1885), 53 L. T. 293 ; Be Sefton (1898), 78 L. T. 765 ; 

Be Gist, [190411 Ch. 398. Mentd. Cooke v. Dealey (1855), 

22 Bcav. 196; Dyer v. Dyer (1865), 34 Beav. 504; 

Steed V. Preeoe (1874), L. R. 18 Eq. 192. 

688. .] — A lunatic was tenant for 

life of certain real estates, including the advowson 
of a rectory. A lease of this property had been 
planted by order of the ct. for ninety-nine years, 
if the lunatic should so long live. This lease had 
become vested in a person who was also first 
tenant in tail in remainder expectant on the death 
of the lunatic without issue male. The lunatic 
was over eighty years of age, & had never had any 
issue. The first tenant in tail in remainder wish- 
ing to sell the next presentation to the rectory 
presented a petition pi‘aying the ct., as protector 
of the settlement, to consent to the barring of the 
entail of the advowson : — Held : the ct. ought not 
to interfere, as the application was not made for 
the benefit of the lunatic’s estate . — He Tharp 
(1876), 3 Ch. D. 59 ; sub nom, lie Thorp, 35 L. T. 
293, L. JJ. 

639. .] — (1) The principles on which 

the ct. acts in dealing with the property of lunatics 
under its care are not open to question. The lead- 
ing principle, the paramount consideration, is the 
interest of the lunatic (Lord Macnaghten). 

(2) Consistently with that principle it is settled 
that in the ordinary course of managing a lunatic’s 
estate, the ct. pays no regard to the interests or 
expectations of those who may come after, but it 
is equally well settled that in matters outside the 
ordinary course of management, it is the duty of 
the ct. so far as may be possible not to alter the 
character of the lunatic’s property, or to interfere 
with any rights of succession (Lord Macnaghten). 
— A,~G, V, Ailesbury (Marquis) (1887), 12 App. 
Cas. 672 ; 57 L. J. Q. B. 83 ; 58 L. T. 192 ; 36 
W. R. 737, H. L. 

Annotations As to (1) Apld. Re Gist, [1904] 1 Ch. 398. 

As to (2) Refd. Be Alston, Sinclair v, Willcs, [19171 2 Ch. 

226. OeneraUv, Refd. Re Sefton (1898), 78 L. T. 765. 

Mentd. Re aeveland’s S. E., [1893J 3 Ch. 244 ; A.-G. v, 

Dodd, [1894] 2 Q. B. 150. 

540. ,] — In exercising the power 

given to the judge by Limacy Act, 1890 (c. 6), 
s. 118 to charge moneys expended or to be ex- 
pended imder his order for the permanent improve- 
ment of the property of a lunatic upon the im- 
proved property, the judge may take into con- 
sideration, not only the benefit of the lunatic 


personally, but also what is fair & right as between 
his real & personal estates. 

Regard ought also to be had to the nature & 
extent of the estate & to the difficulty in drawing 
a clear line between ordinary repairs & permanent 
impro ^^ements. 

The principle on which the ct. acts in dealing 
with the property of lunatics under its care i^very 
clearly stated by Lord Macnaghten in A,-G, 
V. Marquis of Ailesbury, No. 539, ante, where he 
said : “ The leading principle, the paramount 

consideration, is the interest of the lunatic ” 
(Stirling, L.J.). — Re Gist, [1904] 1 Ch. 398 ; 73 
L. J. Ch. 251 ; 90 L. T. 35 ; 52 W. R. 422, L. JJ. 

Annotations : — Refd. Re Crozler, Cooper v, Thorneycroft 
1906), 50 Sol. Jo. 206. Mentd. Tofts v. Pearl Life Assce. 
1913), 110 L. T. 190. 

641. Property not to be changed — So as to 

affect succession.] — Ex p, Annandale (Mar- 
chioness), No. 536, ante, 

642. .] — (1) Lord Chancellor may 

make an order in lunatic’s affairs after the death 
of the lunatic. Mtge. on his estate paid off, & 
the mtge. term ordered to be assigned to attend 
the inlieritance & not in trust for the next of kin. 

It was said to be the general rule that the ct. 
will not alter the lunatic’s property to the pre- 
judice of his successor, rightly understood. It is 
true that the ct. will not buy or sell land for him ; 
but in the management of the estate the govern- 
ing principle is the interest of the lunatic (Lord 
Apsley, C.). 

The great principle upon which I have always 
conceived the ct. to act, is the immediate care 
of the lunatic. In Morrison’s case, I^ord 8. was 
indebted to the limatic in £1,000 by bonds in 
England ; the committee brought an action against 
Lord 8. in Scotland, but afterwards prayed the 
direction of the ct., & its assistance, on some 
doubts made in Scotland as to the right of suing. 
Lord Hardwicke made no hesitation as to tlie 
order ; but, on the ground, that it was for the 
benefit of the lunatic, without regard to the succes- 
sion ; for the rights of the succession were altered 
by it. 

In Lord Annandale’s case, there was a motion 
not reported by Vesey ; the Scotch & the English 
next of kin opposing each other, Lord Haiid- 
wiCKE referred it to the master, to inquire whether 
it was for the benefit of the trust, the money being 
English trust money, not whether it was for tlie 
benefit of the next of kin, nor whether for the 
benefit of the lunatic. 

Upon these cases, it strikes me that the ct. 
alters the succession to the personal estate, without 
regard to the interest of the next of kin, if the 
interest of the lunatic requires it. 

If so, why may not the personal estate be taken 
from the next of kin, if the immediate interest 
of the lunatic requires it, to favour the heir at law ; 
repairs may be made, new buildings, such as 
barns : if so why not restore the estate to the 
condition in which it was, by paying off incum- 
brances? (Lord Be Grey, C.J.). 

(2) When a person is found a lunatic, the King 
alone can grant the custody of the lunatic by 
sign manual & therefore to save repeated applica- 
tions, there always is a sign manual to the Chan- 
cellor on his coming into office (Lord Apsley, C.). 
— Ex p, Grimstone (1772), Amb. 706 ; 4 Bro. 
C. C. 239, n. ; 27 E. R. 458, L. 0. 

Annotations: — As to (1) Consd. Ex p. Bromfleld (1792), 1 


PART VI. SECT. 1, SUB-SECT. 2. 

687 i. Dealings with lunaiic*8 pro 
— lA'nrAic*; benefit first consid^a- 
Mon,] — The ct .has, under Lunacy Act, 


1914 (c. 68), 8. 12, wide powers for the 
management Sc admlnldration of the 
estate of a lunatic or person declared 
incompetent under sect. 37, ** for the 
maintenance or benefit of the lunatic 


or of his family ’* ; & these words 
ought to be construed liberally. — Re 
D. (1917), 40 0. L. R. 365 ; 39 D. L. II. 
368.— CAN. 
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Ves. 453. Apld. Compton v. Oxendon (1793), 2 Vos. 261. 
Expld. Oxendon v. Compton (1793), 2 Vos. 69. Consd. 
A.-G. V. Ailesbury (1887), 12 App. Coe. 672. Refd. lie 
Sefton (1898), 78 L. T. 766 ; Be Gist, [1904] 1 Ch. 398. 

643. .] — A.-G. V, Ailesbury (Mar- 

quis), No. 639, ante. 

See, also, Parts IX. & X., post. 


Sect. 2.— THE MASTERS IN LUNACY. 

See Lunacy Act, 1890 (c. 5), ss. Ill (1), 112» 
114 ; Lunacy Act, 1891 (c. 65), ss. 26 (2), 27 (1) ; 
Lunacy Act, 1908 (c. 47), ss. 1, 3 ; Lunacy Act, 
1922 (c. 60), ss. 1 (1), (2), 2 (1), (8) ; Trustee Act, 
1925 (c. 19), s. 54 ; Rules in Lunacy, 1892, r. 10 ; 
Rules in Lunacy, 1925, rr. 10, 21. 

544. Reference to master — To fix scale of main- 
tenance — Lunatic not so found.] — Reference to a 
master, to see what was proper to be allowed for 
the maintenance of a person of insane mind : no 
commission of lunacy having issued : ordered after 
consideration. — Machin v, Salkeld (1784), 2 
Dick. 634 ; 2 Coop, temp, Cott. 198 ; 21 E. R. 

418, L. C. 

Annotaiion : — Refd. Vane v. Vane (1876), 45 L. J. Ch. 381. 

645. Duty to report — Though lunatic 

deceased.] — Wliere there is a reference to the 
master, in a case of lunacy, he shall make his 
report, although the lunatic be dead. — Ex p, 
Armstrong (1791), 3 Pro. C. C. 238 ; 29 E. R. 
511, L. C. 

546. Enforcement of orders — Reference to 


Judge.] — Re Holmes (1827), as reported in Shel- 
ford on Lunatics, 2nd ed. 875, L. C. 

Annotation: — Ck)llSd. Re B , [1891] 3 Ch. 274. 

547. .] — A master who is holding an 

inquisition in lunacy has power to order a writ 
of attachment to issue against an alleged lunatic 
for the purpose of enforcing his attendance, but 
as a matter of convenience & discretion it is more 
desirable that he should refer such matters to the 

Lords Justices sitting in open ct . — Re B , 

[1892] 1 Ch. 459 ; 66 L. T. 38 ; 40 W. R. 369 ; 
sub nom. Re Bathe, 61 L. J. Ch. 446, L. JJ. 

648. Order of attachment.] — Re B 

(1892), No. 647, ante, 

649. Attendance of lunatic for examination 

— Where no jury.] — Re B (1891), No. 689, poat, 

550. Order for examination of lunatic — Pending 
inquiry into lunacy.] — Re B (1891), No. 689, 

post, 

661. Appointment of receiver of dividends — No 
transfer of securities into court.] — Re Browne, 
No. 1290, post. 

For particular powers, see Part X., post. 


Sect. 3 — THE COUNTY COURT. 

See Lunacy Act, 1890 (c. 5), ss. 132, 300, 338 (4) ; 
C. C. R., 1903, O. L., r. 17. 

652. Jurisdiction to make vesting order — Stock 
standing in name of lunatic — Lunacy Act, 1890 

(c. 6), s. 132.] — Re Noyce, No. 1244, post. 


Part VII. — Judicial Inquisitions as to Lunacy. 


Sect. 1.— WHEN REQUIRED. 

See, generally. Lunacy Act, 1890 (c. 5), ss. 94, 
95, 108 (2), 116 ; Lunacy Act, 1908 (c. 47), ss. 1, 2. 

Appointment of quasi-committee without in- 
quisition.] — See Part VIII., post. 


Sect. 2. —PROCEEDINGS BEFORE INQUIRY. 

Sub-sect. 1. — The Petition. 

A, In General, 

See, generally. Lunacy Act, 1890 (c. 5), ss. 90, 
96, & Rules in Lunacy, 1892, rr. 16, 18, 26, 28, 29. 

653. Two petitions presented — Priority of first 
presented.] — Where two petitions are presented in 


the same matter, the one first presented is entitled , 
to be first opened. — Re Mallorie (1849), 1 H. & 
Tw. 435 ; 47 E. R. 1481, L. C. 

Annotation: — FoUd. Rc Brookman (1849), 1 H. & Tw. 
435. 

654. Death of petitioner — Necessity for new 
petition — No further evidence required.] — Re 

Martin (1897), Halsbury’s Laws of England, 
Vol. XIX., p. 417. 

B, Who may he Petitioner, 

555. Stranger.] — A stranger may petition, but 
the next natural relation, if he desires it, & no 
objection exists, ought nevertheless to have the 
carriage of the commission (Lord Eldon, C.). — 
Re Bedell (1809), 2 Coop, temp, Cott. 163 ; 47 
E. R. 1104, L. C. 


PART VI. SECT. 2. 

k. liefcrence to master — Several 
objects — Estate small.] — When the 
estate of a person who has been found 
a lunatic is small, the ct. will combine 
in one reference to the master all the 
usual inquiries, although the several 
objects are In England the subjects 
of separate rtiferences. — Re Duggan 
(1851), 2 Gr. 622.— CAN. 

l. To appoint committee — 

Death of lunatic — No jurisdiction, to 
inquire into duration of lunacy.] — When 
the ct. by order declared a person to be 
a limatic & directed a roforenoe to a 
master to appoint a committee ; — 
Held : the master had, upon the refer- 
ence so directed, no jurisdiction, after 
the death of the lunatic, to inquire 
whether the lunatic had in fact, some 
years before his death, become of 
sound mind & capable of managing his 
own affairs. — Re Rourke (191^, 8 
0. W. N. 282 ; 9 0. W. N. 347 ; 33 


I O. L. R. 519.— can. 

PART VI. SECT. 3. 

m. No jurisdiction to appoint next 
friend.] — A county ct. judge has no 
jurisdiction to appoint a next friend 
to act on behalf of a person of im- 
somid mind not so found. — Palmer v. 
M'Namek (1910), 44 I. L. T. 112.— IR. 

n. Compiilsori/ detention in asylum 
— Not sufficient to give countg court 
jurisdiction.] — Re K. (1912), 46 1. L. T. 

220.— IR. 

PART VII. SECT. 2, SUB-SECT. 1.— A. 

o. Renewal.] — An application for 
a commission when renewed should bo 
disposed of before the same judge. — 
jRe Milne {circa 1858), 1 Ch. Ch. 104. — 
CAN. 

p. Signature of petition,] — Held : 
there was no substantial distinction 
between the petition of A. by her 


guardian B., & that of B. as guardian 
of A. — McNiel V. McNikl (1859), 4 
N. S. R. (Coch.) 32.— CAN. 

q. Insufficient evidence — Whether 
petition dismissed.] — An application 
was made by petition to declare R. a 
lunatic, & petitioner, failing to produce 
sufficient medical testimony, asked for 
an order dismissing the petition. The 
ct. declined to make such order, but 
made an order declaring that the ot. 
did not see fit to make any order on the 
application . — Re Randall (1880), 8 
P. R. 202.— CAN. 

r. Form of petition.] — Re Bulger 
(1911), 19 W. L. R. 673 ; 1 W. W. R. 
248 ; 21 Man. L. R. 702.— CAN. 

t. .] — Re George (1912), 22 

W. L. R. 885 ; 8 D. L. R. 731.— CAN. 

PART VII. SECT. 2, SUB-SECT. 1.— B. 

a. Oeneral rule — Nearest relations.] 
— ^A stranger may present a peti- 
tion : BO might the A.-G. ; but when 
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Sect* 2, — Proceedings before inquiry: Sub^sect, 1, 
B,, C., D. E, ; aub-aect, 2, A,^ B, & C* (<x).] 

556. Relative opposing petition.] — Com- 

mission of Lunacy in a proper case granted upon 
the application of a stranger ; & without regard 
to his motive : the lunatic being a natural child ; 
& his mother opposing it. — Ex p. Ogle (1808), 
16 Ves. 112 ; 33 E. R. 697, L. C. 

557. Creditor — Family not coming for- 

ward.] — The family of the alleged lunatic not 
coming forward, the commission may very properly 
issue on the petition of his creditors (Lord 
Eldon, C.). — Re Bell (1809), 2 Coop, temp, Cott. 
163 ; 47 E. R. 1104, L. C. 

558. Circumstances warranting inter- 

ference.] — This ct. will, on the application of a 
stranger, issue a commission of lunacy, where the 
particular circumstances of the case are such as 
to warrant its interference for the protection of 
the alleged lunatic’s person or property. — Re 
(1864), 23 L. T. O. S. 123, L. C. 

C, Service of Petition, 

See Lunacy Act, 1890 (c. 5), s. 90 (2) ; Lunacy 
Rules, 1892, r. 28. 

559. Substituted service — On solicitor of lunatic 

— Alleged lunatic unable to be found — Affidavit of 
solicitor.]— (1844), 3 L. T. O. S. 237, L. C. 

D. Service of Order on Petition, 

See Lunacy Act, 1890 (c. 6), s. 96 ; Lunacy Rules, 
1892, rr. 28, 29. 

560. Who must be served — Husband of alleged 
lunatic — Petition by nephew without husband’s 
consent.] — The alleged lunatic is a feme coverte, 
& this is a petition for a commission of lunacy 
by her nephew, & the husband does not concur. 
Notice of executing the commission must be 
given to the husband (Lord Eldon, 0.). — Re 
Rean (1809), 2 Coop, temp, Cott. 163 ; 47 E. R. 
1104, L. C. 

561. Creditor.] — Before an order can be 

duly made for issuing the commission de lunatico 
inquirendon a creditor or other person interested 
in the supposed lunatic’s estate, lodging a caveat, 
must have proper notice (Lord Eldon, C.). — 
Re Bushnell (1821), 2 Coop, temp, Cott. 163 ; 47 

E. R. 1104, L. C. 

562. Person interested in estate.] — Re 

Bushnell, No. 661, ante, 

568. The alleged lunatic.] — In its nature 

a lunacy inquisition is an ex parte proceed- 
ing, & where no caveat has been entered on his 


behalf, notice to the supposed lunatic is not in 
strictness necessary (Lord Eldon, 0.). — Re 
Braithwaitb (1826), 2 Coop, temp, Cott. 164 ; 47 
B. R. 1104, L. 0. 

564. Order dispensing with presence of 

alleged lunatic — Step-father.] — (1) Where an in- 
quiry was directed concerning the lunacy of an 
^eged lunatic resident abroad, & whose presence 
was dispensed with, service of the order to that 
effect was directed to be made upon her step- 
father, with whom she was living, by registered 
letter. 

(2) The question as to whether or not next of kin 
shall have liberty to attend the proceedings upon 
such an inquiry is a matter of general practice, & 
is therefore left to the discretion of the master. — 
Re Lanwarne (1882), 46 L. T, 668 ; 30 W. R. 
759, L. JJ. 

565. Mode of service — Registered post.] — Re 
Lanwarne, No. 664, ante, 

E, Coats, 

See Part XII., Sect. 3, poet. 


Sub-sect. 2. — Grant or Refusal of Petition. 

A, Diacreiion of Court, 

566. General rule.] — (1) Commission of lunacy 
the subject of discretion ; regulated solely by the 
benefit of the lunatic, with reference to the care 
of liis person & property : not of course, therefore 
upon the mere fact of lunacy. 

(2) The nearest relations, though opposing a 
commission of lunacy, shall have the carriage of it, 
if granted ; unless some reason to the contrary. — 
Ex p, Tomlinson, Ex p, Broadhurst (1812), 1 
Ves. & B. 57 ; 36 E. R. 22, L. C. 

567. .] — Although the evidence of un- 
soundness of mind be primd fade satisfactory, yet 
the commission does not always issue of course. 
There are several cases in which the petition must 
be set down for hearing ; as where the supposed 
lunatic being married, the husband, or the wife, 
does not concur in the petition, or the party 
applying is not a relation, or a caveat has been 
lodged with the Secretary of Lunatics (Lord 
Eldon, G.). — Re Turner (1823), 2 Coop, temp, 
Cott. 162 ; 47 B. R. 1104, L. 0. 

568. Exercise of discretion — Benefit of lunatic — 
Protection of his person & property.] — Ex p, 
Tomlinson, Ex p, Broadhurst, No. 666, ante, 

569. .] — (1) In determining 

whether it is proper that a commission of lunacy 


the petition is not by the nearest 
I'elations, the ct. looks at it with par- 
ticular Jealousy, for it implies that the 
];)er8on8 who ought to protect him, 
neglect their duty . — Ex p, Pebsse 
( 1828), 1 Mol. 219.—IR. 


b. Stranger — Creditor ,] — A commis- 
sion in lunacy is not a method for 
creditors to procure the administration 
of estates ; & therefore where a creditor 
petitioned for an inquiry as to the 
lunacy of his debtor, the ct. refused the 
cmplication . — Re Burns (1876), 2 

V. L. R. (Eq.) 136.— -AUS. 


PART Vll. SECT. 2, SUB-SECT. 1.— C. 

0 . Substituted service — On master,] 
— The ofloct of New South Wales 
Lunacy Act, 1898, s. 106 (2), is that 
where personal service of a petition for 
a deolaratlon of lunacy cannot be 
effected or is inexpedient, substituted 
service may be effected, either in 
maimer prescribed by the Rules of Gt. 
or, in special circumstances, as may 
be ordered by the ct., & when such 
circumstances exist service on the 


master in lunacy is sufficient. — Re 
McLaughun, [19051 A. C. 343 ; 74 

L. J. P. C. 70.— AUS. 

d. Personal service dangerous.] 

— Where an order was made by 
the master in chambers authorising, 
service there upon the supposed 
lunatic Sc the medical superintendent 
of the asylum. Sc the latter alone was 
served, bcKjause he was of opinion that 
service might dangerously excite the 
former, an order was made dispensing 
with personal service & confirming the 
service made. — Re Webb (1906), 12 
O. L. R. 194 ; 7 O. W. R. 566.— CAN. 

e. .] — Personal service 

will only be dispensed with when it 
would be dangerous to tho lunatic to 
serve him, &, to prove that, tho 
affidavit of the medical superintendent 
of the asylum in which the party is 
confined is not flufflcleut without corro- 
boration. — Re Bulger (1911), 21 Man. 
L. R. 702.— CAN. 

f. NecessUy for,] — Before grant- 
ing an order dedariug a person a 


lunatic, he must be served with notice 
of the application, & any counsel, or 
other person he may desire to see in 
relation to the matter, must be allowed 
access to him . — Re Miller (circa 
1860), 1 Ch. Oh. 215.— CAN. 

g. .) — An application by pe- 

tition for a declaration of lunacy was 
refused where there was no evidence 
that it had been served upon the 
supposed lunatic, nor that service had 
been dispensed with . — Re Bulger 
(1911), 19 W. L. R. 573 ; 1 W. W, R. 
248 ; 21 Man. L. R. 702.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— A. 

666 i. General rule ,] — On a petition 
for a commission of lunacy the Lord 
Chancellor requires all the facts Sc 
ovldenoe to be laid before him Sc a case 
to bo made amounting at least to a 

f irobability of insanity. The mere 
ssuing a commission may produce con- 
sequenoes highly detrimental Sc it ia 
not to issue without great circum- 
spection . — Ex p. Perssb (1828), 1 Mol. 
219.— IR. 
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shoTild issue, the ct. is governed solely by the con- 
sideration of what is necessary for the protection 
of the person & property of the party, & has no 
regard to the possible result of the commission 
upon the validity of his antecedent acts, or to the 
motives which have actuated the proceeding. 

(2) Distinction between lunacy with lucid 
intervals, & a state of sound mind subject to 
occasional unsoundness arising from accidental 
& temporary causes. — Re J. B. (1836), 1 My. & Cr. 
638 ; 40 E. B. 482, L. C. 

Annotation :—A8 to (1) Distd. Re Whitaker (1839), 8 

L. J. Ch. 313. 

570 . Application not by nearest relative.] — 

Re Turneb, No. 667, ante, 

671. Effect upon validity of antecedent 

acts.] — Re J. B., No. 669, ante, 

672. Motives for petition.] — Re J. B., No. 

669, ante, 

673. Alien — Resident here for short time 

— Or for particular purpose.] — A commission of 
lunacy may issue against an alien. 

The domicil of the party against whom a com- 
mission of lunacy is applied for, is not material to 
the question of jurisdiction, though it may be 
material to the question of discretion, if, for 
instance, the party has come here for a short time 
or for a particular purpose. If an aUen, who is 
resident, &; possessed of property in this country, 
become insane, the Lord Chancellor has juris- 
diction to issue a commission of lunacy with a 
view to the protection of his person property. — 
Re Bariatinski (Princess) (1843), 1 Ph. 375 ; 
13 L. J. Ch. 69; 2 L. T. O. S. 265 ; 8 Jur. 157 ; 
41 B. B. 674, L. C. ; subsequent proceedings (1844), 
1 Ph. 442, L. C. 

Annotation He B , [1891] 3 Ch. 274. 

Degree of Insanity necessary.] — See Sub- 
sect. 2, B., post, 

B, Degree of Insanity Necessary, 

SeCf now, Lunacy Act, 1890 (c. 5), s. 98. 

674. Weak understanding & Imbecile mind.] — 
In this case a commission was refused in respect 
of a person of merely weak understanding & 
imbecile mind. 

Limacy is a distemper occasioned either by dis- 
orders or accident ; & to one of these two cases 
were commissions at first confined ; but in some 
time this part of the prerogative, tliis paternal care, 
was enlarged & extended to one, who is non 
compos mentis ; but here it stopped, & this at 
least, this ct. insists, must be found to entitle any 
one to a commission : & therefore though a jury 
finds, that one is incapable of managing his affairs, 
yet such a finding is not sufficient, but they must 
expressly find him to be of unsound mind. In 
the present case I allow. Lord Donegal is of very 
weak understanding & of no resolution of mind ; 
but that is not sufficient for me whereon to ground 
a commission. If I was to grant any, it must be 
that of idiocy : for no time is mentioned, when he 
was of better understanding. Beside the petition 
is in behalf of infants, whose remainder might by 


this means be defeated : but this ct. will take care, 
that an infant shall never be hurt by any proposal 
that may be made in his name. It is objected, 
that there must be a very large personal estate at 
death of Lord Donegal, & if the commission is not 
granted, he may dispose of it by will ; but fraud 
& imposition upon weakness is a sufficient ground 
to set aside a will of real, much more of personal 
estate ; & yet such wealmess is not sufficient to 
ground a commission (Lord Hardwicke, C.). — 
Donegal’s (Lord) Case (1761), 2 Ves. Sen. 408 ; 
28 B. B. 260, L. C. 

Annotation : — Refd. Blaohford v. CJhristian (1829), 1 Knapp, 
73. 

575. Incapable of managing own affairs.] — 

To support a commission in nature of a writ de 
lunatico inquirendo it is sufficient, that the party 
is incapable of managing his own affairs. — 
Gibson v, Jeyes (1801), 6 Ves. 266 ; 31 B. B. 
1044, L. C. 

Annotations: — Mentd. Morse v. Royal (1806), 12 Vos. 355 ; 
Cane v. Alloa (1814), 2 Dow. 289 ; Adamson v. Evitt 
(1830), 9 L. J. O. S. Ch. 1 ; Hunter v, Atkins (1834), 
Coop. temp. Brough. 464 ; Dent v. Bennett (1839), 4 
My. & Cr. 269 ; Edwards v. Meyrick (1842), 2 Hare, 60; 
Cooke V, Lamotte (1851), 15 Bea^. 234; Hogbton v. 
Hoghton (1852), 15 Beav. 278 ; Holman v. Loynos (1854), 
4 Dc G. M. & G. 270 ; Barnard v. Hunter (1856), 28 
L. T. O. S. 152 ; Savery v. King (1856), 5 H. L. Cas. 627 ; 
Waters v. Thorn (1856), 22 Beav. 547 ; Johnson v, 
Fesemeyor (1858), 3 De G. & J. 13 ; Grosley v. Mousley 
(1859), 4 Do G. & J. 78 ; Smith v. Kay (1859), 7 H. L. Cas. 
750 ; King v. Anderson (1874), 23 W. R. 196 : Pisani 
V. A.'G. for Gibraltar (1874), L. R. 5 P. C. 516 ; Widgery 
V. Tepper (1877), 38 L. T. 434 ; Erlangor v. Now Sombrero 
Phosphate Co. (1878), 3 App. Cas. 1218 ; Lovesy v. 
Smith (1880), 49 L. J. Ch. 809 ; Ward v. Sharp (1884), 
53 L. J. Ch. 313 ; Plowright v. Lambert (1885), 52 L. T. 
646 ; Buddy’s Trustee v. Peard (1886), 33 Ch. D. 600 ; 
Roaddy v. Prcndorgast (1886), 55 L. T. 767 ; Liles v. 
Terry (1895), 12 T. L. li. 20 ; Lagimaa Nitrate Co. v. 
Lagunas Syndicate, [1899] 2 Ch. 392 ; Bischotf’s Trustee 
V. Frank (1903), 89 L. T. 188 ; Moody v. Cox & Hatt, 
[1917] 2 Ch. 71 ; Re Rogorstone Brick & Stone Co., 
Southall V. Wescomb, [1919] 1 Ch. 110. _ 

570 . Imbecility of mind to extent of in- 

capacity.] — The commission of limacy is not con- 
fined to strict insanity ; but is applied to cases 
of imbecility of mind, to the extent of incapacity, 
from any cause ; as disease, age, or habitual 
intoxication. — B idgeway v, Darwin (1802), 8 
Ves. 66 ; 32 E. B. 275, L. O. 

Annotations: — Consd. Ex p. Cranmcr (1806), 12 Vos. 445 ; 
Re Holmes (1827), 4 Russ. 182. Refd. Re Clarke, [1898] 
1 Ch. 336. 

577. Delusion upon one point .] — Re Mitchell 

{circa 1820), cited 3 L. T. O. S. at p. 485, L. C. 

Annotation: — Refd. Re Dyoe Sombre (1844), 3 L. T. O. S. 
485. 

578. Mind affected merely by age & infirmity.] — 

Ex p, Cranmer, No. 1, ante, 

579. .] — Re Wilson, No. 611, post. 


C, Against Whom, 

{a) In General, 

580. Person found lunatic abroad — Property 
situate abroad — Resident in England — Accom- 
panied by committee.] — A person, found a lunatic 
in Jamaica, where his property is situated, comes to 
England accompanied by one of his committee : 
a commission of lunacy ought to issue against him 


672 i. Exercise of diacfHion — Motives 
for petiiion.l — Where a petition to have 
C. decl^d a lunatic was presented by 
one ojnhis daughters, &; it appeared that 
it was presented with a view to attack 
a disposition which C. had made of his 
estate in favour of another daughter, 
the petition was dismissed , — Re CJlabk 
(1892), 14 P. H. 370.— CAN. 

672 ii. .] — A commission of 

lunacy refused, where the lunatic did 
not require the protection of the ct. 
either for himself or his property ; the 


object of petitioner being to obtain a 
maintenance out of the estate . — Re 
Clark (1846), 3 Jo. & Lat. 571. — IR. 

li, Application by Crown — 

After finding of saniiy .^ — When a com- 
ralsslon issued, & the inquisition return 
found the person not to be of unsound 
mind, the Crovm cannot, in light of 
the prerogative, issue a commission to 
try whether the party was of sufficient 
understanding to manage himself & 
his affairs. — Roohfort v, Ely (Lord) 
(1767), 1 Rldg. Pari. Rep. 524.— IR. 


PART VII. SECT. 2, SUB-SECT. 2.— B. 

675 i. Incapable of managing own 
affairs .] — The jurlsdiotion of the Chan- 
cellor to grant a commission in the 
nature of a writ de lunatico inquirendo, 
is not confined to oases of more lunacy ; 
the ct. will extend its protection where, 
from Imbooility of mind, the party is 
incapable of managing his own affairs. 
— Re Monaghan (1846), 3 Jo. & Lat. 
268.— IR. 
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Sect* 2. — Proceedings before inquiry: Sub-sect. 2, C. 
(g), (&), (c) & (5), D. ; sub-sect. 8, A. <£? 

her^. — Re Houstoun (1826), 1 Russ. 312 ; 38 
B. R. 121. 

Annotation: — Refd. Johnstone v, Beattie (1843), 10 Cl. & 
Fin. 42. 

581. Criminal lunatic.] — The Chancellor has 
jurisdiction to issue a commission de lunaiico in 
respect of a criminal lunatic, notwithstanding the 
custody of such persons is witliin the absolute 
discretion of the Crown under Criminal Lunatics 
Act, 1800 (c. 91), for their property will still have 
to be administered in lunacy. — Re Pearce (1843), 
2 L. T. O. S. 114 ; 8 Jur. 89. 

(6) Infants. 

682. Jurisdiction to grant.] — Hodsell’s Case 
(1743), cited in Amb. at p. 110 ; 27 E. R. 71. 

683 , Whether infant sufficiently protected 

in Chancery.] — Re Edwards, No. 494, ante. 

584. Whether sane at time of marriage.] — 

(1) Distinction between the jurisdiction of the 
Ct. of Ch. & that in Lunacy, under a special warrant 
from the Crown, usually intrusted to the Keeper 
of the Great Seal. 

(2) Traverse of a verdict of unsound mind under 
a commission, being the light of the party, cannot 
be refused ; & prevents the Crown’s taking the 
custody, & consequently allowing the costs of 
the proceedings, however meritorious ; but they 
were given out of a fund of the lunatic’s, in ct., in 
a cause, on the principle, on which the ct. protects 
Iversons in a state of incapacity, though adult, & 
not objects of a commission ; assigning guardians, 
etc. The costs of the traverse also, though not 
of course, allowed ; the lunatic having been per- 
mitted herself to traverse after a personal examina- 
tion. 

(3) The Keeper of the Great Seal usually the 
person, to whom the care of lunatics is intrusted. 

(4) The private examination for the purpose of 
a traverse of a verdict of Lunacy under a com- 
mission is merely to ascertain the wish of the party 
to exercise the right of traverse. 

(5) Verdict of unsound mind equivalent to 
idiocy or lunacy but mere incapacity to manage his 
affairs will not alone support the commission. 
Incapacity to comprehend the most simple pro- 
position of figures evidence of unsound mind : to 
be estimated with reference to age, situation, etc. 

(6) Right of alienee of lunatic to traverse. 

(7) Jurisdiction to direct inquiry as to the 
marriage of an infant ; whether of sound mind at 
the time & whether for the infant’s benefit that a 
commission should issue. — Sherwood v. Sander- 
son (1815), 19 Vcs. 280 ; 34 E. R. 521. 

Annotations: — As to (2) Refd. Re Bridf^o (1841), Cr. & Ph. 

338 ; Nelson v. Buncombe (1846), 9 Beav. 211 ; Tayler v. 
Taylor (1851), 3 Mao. & Q. 426 ; Re Loveday, Ex p. 
Loveday (1852), 1 De G. M. & Q. 275 ; Vane v. Vane 
(1876), 34 L. T. 613. 

(c) British Subject out of Jurisdiction, 

585. Alleged lunatic ordered to be brought back.] 

—Where a lunatic had been taken out of the juris- 
diction, before the commission issued, an order | 


was made that she should be brought back to 
England . — Re Wyiceham (1823), Turn. & R. 537 ; 
37 E. R. 1207. 

586. .] — A person of unsound mind, 

resident in a foreign country, & who has property 
in this country, will be ordered to be brought here 
that a commission of lunacy may be issued. — 
Re Austin (1844), 4 L. T. O. S. 109. 

587. .] — Upon petition for inquiry into 

the alleged lunacy of A., who was resident in 
Australia, but whose property was wholly situated 
in England, the ct. ordered an inquiry before a 
jury in Middlesex, gave permission to the 
petitioners to take proper steps to bring him to 
England.— Scott (1874), 22 W. R. 748. 

588. Commission issued — Though no property 
In this country.] — Uodsell’s Cask (1743), cited 
in Amb. at p. 110 ; 27 E. K. 71. 

589. .] — Ex p. SouTiicoTE, No. 658, post. 

590. Foreign authorities refusing to permit 

removal.] — Re Austin (1844), 4 L. T. O. S. 109. 

(d) Aliens, 

591. Jurisdiction of court — Whether residence 
here essential.] — Re Bariatinski (Princess), No. 
573, ante, 

592. .] — A Portuguese gentleman 

whose domicil was in Portugal, whose property, 
with a very trifling exception, was in Portugal, 
& whose wife & only child were residing there, 
became lunatic in England, & had been so for 
some years. A petition was now presented by 
some relations in England, for an inquiry as to 
his state of mind. PiDceedings in lunacy were at 
the same time taken in Portugal by his wife, & 
the Portuguese O'!, issued a request to the English 
Cts. to inquire into his state of mind. The wife 
applied here to have an inquiry as to the time 
when the lunacy commenced, it being desired by 
the Portuguese Ct. that such an inquiry should be 
made in England: — Held: (1) 25 & 26 Viet, 
c. 86, s. 3, does not take away the i)ower of the ct. 
to direct such an inquiry where special circum- 
stances render it desirable ; (2) in the circumstances 
of the present case, such an inquiry ought not to 
be directed, as it was not required for any purpose 
of the proceedings in England, & the finding might 
affect other parties who could not effectually 
intervene in the inquiry, & yet would probably be 
treated in Portugal as concluded by it . — Re 
Sottomaior (1874), 9 Ch. App. 677, L. JJ. 
Annotations: — As to (1) Refd. Re Danby (1885), 30 Ch. D. 

320 ; Re Biubidgo, [19021 1 Ch. 426. 

593. Allen not resident here.] — Re 

SOLTYKOFF (PRINCESS), [1898] W. N. 77, C. A. 

694. Alien temporarily resident here.] 

— There is jurisdiction to direct an inquisition as 
to the lunacy of an alien domiciled abroad who is 
temporarily resident in this country, although 
all the property of the alleged lunatic, except 
such personal chattels & cash, if any, as he may 
have brought with him, is situate abroad . — Re 
Burbidge, [1902] 1 Ch. 426 ; 71 L. J. Ch. 271 ; 86 
L. T. 331 ; 18 T. L. R. 347, C. A, 

595 , Amount of property within jurisdic- 

tion.] — Re Bariatinski (Princess), No. 573, ante. 


PART VIT. SECT. 2, SUB-SECT. 2.— 

C. (0). 

589 i. Commission issu€d ,\ — Where an 
alleged lunatic is resident out of the 
jurisdiction of the ct. to which applica- 
tion is made for a declaration of lunacy, 
but is alleged to possess property in the 
jurisdiction the ct. has power, in a 
proper case, to make a declaration of 
Innocy, & to appoint a committee of 
the lunatic’s estate iu the jurisdiotiou. 


Bulger (1911), 19 W. L. li. 673 ; 
i W. W. U. 248 ; 21 Man. L. II. 702.— 

CAN. 

689 ii. .] — A commission of 

lunacy ordered to bo issued against a 
person absent in a foreign country, 
when it appecLTod, that he was declared 
a lunatic aooording to the law of that 
country. — Oliver v, Oliver (1834), 3 
Ir. L. Rec. N. S. 14.—IR. 

k. Commission not issued — Imna- 


tic confined in Enulish asylum .] — The 
Lord Chancellor of Ireland will not 
grant a commission de lunatico 
inquirendo when the personal attend- 
ance of the alleged lunatio is sought 
to be dispensed with, he being confined 
in a lunatio asylum in England \mder 
medical treatment, & the circiimstanoe 
of all his property being situated in 
Ireland will not induce the ct. to grftut 

the application. — Re Q (1850), 15 

L. T. O. S. 98.— IR. 
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696. Of trifling amount.] — Re 

SOTTOMATOR, No. 692, autc, 

697. .] — Re SOLTYKOFF tPRINCESe), 

[1898] W. N. 77, C. A. 

598. Only personal chattels & cash.] 

— Re Bubbidqe, No. 694, ante, 

599. Discretion — Inquiry not required for 

proceedings in England — Estoppel of parties unable 
to Intervene.] — Re Sottomaior, No. 692, ante, 

600. Joinder of foreign committee.] — Re 
SOLTYKOFP (Princess), [1898] W. N. 77, 0, A. 

D, To Whom, 

See, generally. Lunacy Act, 1890 (c. 5), ss. 92, 94, 
95. 

601. Both Masters In Lunacy personally In- 
terested.] — Re Braithwaite (1823), Pope on 
Lunacy, 2nd ed. 49. 


Suu-SECT. 3 . — Conduct op Proceedings, 

A, In General, 

602. Given to person most likely to bring out 
truth.l — Re Green (1831 ), 2 Coop. temp. Cott. 163 ; 
47 E. R. 1104, L. C. 

603. .] — Re Webb, No. 659, post. 

604. .] — (1) On a contest for the carriage 

of a commission of lunacy, that party is selected 
who is most likely to bring out the whole truth ; 
subject to which a preference is given to the nearest 
of kin. 

(2) Applications by other parties for leave to 
attend the execution of the commission are in the 
discretion of the ct., & mere relations are not 
generally allowed to do so unless they have an 
interest. 

(3) A suggestion that a party who applied for 
such leave on the ground of interest should, as 
the condition of its being granted, be concludeci by 
the verdict, overruled. — Re Nesbitt (1847), 2 Ph. 
246 ; 41 E. R. 936, L. C. 

Annotation: — As to (1) & (2) Retd. 2?e Ilichards (1852), 21 

L. J. Ch. 739. 

605. Proximity of relationship — How far re- 
garded — Where no objection exists.] — Re Bedell, 
No. 655, ante. 

606. .] — Ex p. Tomlinson, 

Ex p. Broadiiurst, No. 566, ante. 

007. .]— Re Webb, No. 659, post. 

608. .] — Re Nesbitt, No. 604, ante. 

609. Refused to relatives — No communication 
between relatives & lunatic.] — RcCleator (1845), 
5 L. T. O. S. 325, L. C. 

610. Lunatic Improperly treated by rela- 

tives.] — ^Wliere the circumstances under which a 
lunatic has been kept by his relatives are such as 
to lead the Lord Chancellor to the conclusion that 
he has not been properly treated, a stranger who 
has intervened for his protection will be entrusted 
with the carriage of the petition. — Re Anstie 
(1849), 1 Mac. & G. 200 ; 1 H. & Tw. 313 ; 13 
L. T. O. S. 133 ; 41 E. R. 1240, L. C. 

611. Improper dealing with alleged lunatic’s 

property.] — The ct. is very reluctant at issuing 
commissions in the cases of persons whose minds 
have become affected merely by age & infirmity. 

Petition presented by the son-in-law & daughter 
of the alleged lunatic, who applied for the carriage 
of the commission. The alleged lunatic was a 
person of considerable substance, &; lately lived 
upon his own property. At the instance of his 
son-in-law he sold it, went to reside with him. 
Part of the produce of the sale the son-in-law 
borrowed, on the security of a bill of sale of his 
household furniture, & the good will of a school. 


which he, the son-in-law, had lately established : — 
Held : a commission ought to issue to protect, 
as well his person as his property, but the ct. 
refused to trust the carriage of the commission to 
petitioners. — Re Wilson (1852), 19 L. T. O. S. 
357, L. C. 

612. Priority of presentation of petition — Gives 
primd facie right — Though later petition presented 
by wife.] — (1) The right to the carriage of a com- 
mission in lunacy belongs primd facie to those who 
first present the petition. 

Two petitions for a commission of lunacy were 
presented, one by the wife of the lunatic, the other 
by a nephew jointly with his wife, who was the 
daughter of the lunatic by a former marriage. 
The petition of the nephew & his wife was the 
earlier in date : — Held : a wife is not entitled to 
any preference over a child of the alleged lunatic 
as to the conduct of proceedings under a com- 
mission of lunacy, & it not being shown that there 
was any impropriety on the part of the nephew & 
daughter, or that the petition of the wife was 
preferable, the conduct of the proceedings ought 
to be given to the nephew & daughter as having 
presented the earlier petition. 

(2) The fact that one of the earlier petitioners 
had accepted a power of attorney to act for the 
alleged lunatic, did not tend to deprive him of his 
primd facie right. — Re Wood (1859), 1 De G. E. 
&J. 142; 29 ].. .T. Ch. 54; 1 L. T. 119; 24 J. P. 
100 ; 6 Jur. N. S. 113; 8 W. R. 70 ; 45 E. R. 313, 
L. ,TJ. 

613. Petitioner with power of attorney — To act 
for lunatic.] — Re Wood, No. 612, ayitc. 

614. Imposition of terms by court— On person 
having carriage.] — The ct. is at liberty to impose 
any terms on the person having the caiTiage of the 
commission (Lord Lyndhurst, C.). — Re Watts 
(1844), 4 L. T. O. S. 270, I.. C. ; subsequent pro- 
ceediwfs, sub nom. Re Watt’s, Ex p. Snook (1845), 
1 Ph. ‘512, L. 0. 

B, Contests between Relatives. 

615. Wife & brother— Interest to carry lunacy 
further back.] — In a competition between the 
brother & the wife of an alleged lunatic for the 
carriage of the commission, the Lord Chancellor 
gave a preference to the brother on the gi'ound that, 
in the particular case, the wife had an interest in 
preventing the proof of the lunacy being cariied 
back beyond a certain period. — Re Whittaker 
(1839), 4 My. & Cr. 441 ; 8 L. J. Ch. 313 ; 3 Jur. 
693 ; 41 E. R. 170, L. C. 

010 , Onus on more remote to show 

cause.] — The wife of the lunati(5 would have the 
carriage of the commission, unless some special 
circumstances are shown to render it proper to 
take it from her. . . . The onus is on the brother to 
show why the usual course should be departed from, 
& there being no objection made by affidavit, the 
wife, as the nearest relation, will have the carriage 
of the commission. The order will be made in 
both petitions, & the costs of the brother’s petition 
must be reserved (Lord Lyndhurst, C.). — Re 
Milnes (1845), 6 L. T. O. S. 81, L. C. 

617. Wife & mother — Wife seeking to prove 
deflnlte commencement of lunacy.] — Re Malloni 
(1849), 13 L. T. O. S. 133, L. C. 

618. Wife & child by former marriage — Child’s 
petition presented earlier.] — Re Wood, No. 612, 
ante. 

619. Next of kin & distant relative — Next of kin 
unknown to alleged lunatics — & in poor circum- 
stances.] — Re Oleatoh (1845), 5 L. T. O. 8. 325, 

L. C. 
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Sect, 2. — Proceedings before inquiry: Sub-sects, 4, 
^ <Sc A, & B, (a) & (6); sub-sects, 7 <fc 8. 
Sect, 3 ; Sub-sects, 1, 2 <fc 3»] 

Sub-sect. 4. — Medical Examination. 

620. Jurisdiction of court — To order alleged 
lunatic to be brought up — For medical examination.] 

— Re Bagster {alias Newton) (undated), Shelf ord 
on Lunatics, Ist ed. pp. 656, 657, L. 0. 

Annotation : — Retd. Re B , [1891] 3 Ch. 274. 

621. Examination by court doctor.] — Re Watts 
(1844), 4 L. T. O. S. 270, L. C. ; subseqtLcnt pro- 
ceedings, sub nom. Re Watts, Ex p, Snook (1845), 
1 Ph. 512, L. C. 

622. For report to court.] — The medical 

examination of an alleged lunatic, which the 
master has power to order under Lunacy Act, 
1891 (c. 65), 8. 26 (2), may be made by a medical 
practitioner appointed to report to the ct., or by 
one who will see the alleged lunatic in the interest 
of petitioner, & with a view to being called as a 
witness by him at the inquisition. In the former 
case the medical practitioner would have to make 
a report to the ct. ; in the latter, he is not obliged 
to make any written report at all, & if he does 
make one, & send it to petitioner’s solr., it is in the 
nature of a proof of the evidence that he is to give, 
& the alleged lunatic has no right to see it before 

the inquisition. — Re B , [1892] 3 Ch. 194 ; 67 

L. T. 62 ; sub nom. Re Bathe (No. 2), 61 L. J. Ch. 
487, L. J.T. ; previous proceedings, sub nom. Re 
B , [1892] 1 Ch. 459, L. JJ. 

623. Examination by private doctor — Report not 

necessarily made.] — i2eB (1892), No. %22,ante, 

624. Report by private doctor— In nature of 

proof of petitioner’s evidence.] — Be B (1892), 

No. 622, ante, 

026. Right of alleged lunatic to inspect.] — 

(1892), No. 622, ante. 

626. Disputes as to access by doctors — Two 
visitors in lunacy ordered to visit & report.] — 

(1) A petition for an inquiry into the state of mind 
of an alleged lunatic having been presented, & 
disputes having arisen as to the terms under which 
access of medical witnesses should be allowed, the 
ct. made an order that two of the visitors in lunacy 
should see the alleged lunatic & report to the ct. 

(2) The rule is not inflexible that an inquiry by 
a jury as to the state of mind of an alleged lunatic 
must take place near his place of residence, & there 
being reason to believe that a strong local feeling 
as to the proceedings existed in the neighbourhood 
where the alleged lunatic resided, the inquiry 
was directed to be held in London. 

(3) When the medical witnesses for the alleged 
lunatic had seen her alone, it was held that they 
were not entitled to be present when the medical 

witnesses for petitioner saw her. — Re (1881), 

18 Ch. D. 26 ; sub nom. Re X. Y. Z., 45 L. T. 97, 
L. JJ. 

Annotation : — Aa to (1) Reid. Re B , [1891] 3 Ch. 274, 

627. Right of doctors for alleged lunatic to be 
present — At examination by doctors for petitioner — 
Doctors for alleged lunatic having seen lunatic 
alone.] — Re (1881), No. 626, ante. 


628. Leave for friend of lunatic to be present — 
At examination by court doctor.] — Be Woodcock 
(1844), 4 L. T. O. 8. 149, L. 0. 

629. Inspection of reports by court doctors.] — 

If the lunatic is dead, & appct, wants to see 
documents in the custody of the ct. in order to 
make good a claim to the lunatic’s property such 
a purpose is primd facie sufficient to mduce the ct. 
to allow inspection, even although the request 
is opposed by a rival litigant. The ct. would not 
under any cii*cumstances make an order for the 
inspection of the reports confidentially made to the 
ct. by its own medical advisers, but .with this 
exception the general rule is to allow inspection by 
any person claiming an interest in the property 
of the deceased lunatic or alleged lunatic & who 
can satisfy the ct. that ho wants inspection for some 
reasonable & proper purpose. 

Where an inquiry in lunacy was directed, but 
the alleged lunatic died before anything further 
was done, & the same issues were raised in a subse- 
quent probate action a party to such action who 
claimed under the deceased was not allowed to 
inspect affidavits filed in the lunacy proceedings, 
inasmuch as appct. wanted inspection not to 
support her own case, but to enable her to ascertain 
what allegations of mental incapacity were 
intended to be made at the trial of the probate 
action, so that she might have an oppoH unity 
of rebutting them . — Re Strachan, [1895] 1 Ch. 
439 ; 64 L. J. Ch. 321 ; 72 L. T. 175 ; 60 J. P. 
36 ; 43 W. R. 369 ; 11 T. L. R. 215 ; 12 R. 148, 
L. JJ. 

Annotation : — Refd. Goldstone v. Williams, Deacon, 11809] 

1 Ch. 47. 


Sub-sect. 5. — ^Access to Alleged Lunatic. 

630. Enforcement of order — By committal for 
contempt.] — Wenman’s (Lord) Case (1721), 1 
P. Wms. 701 ; 2 Eq. Cas. Abr. 584 ; 24 E. R. 578, 

L. C. 

631. Solicitor opposing access — For 

medical examination.] — Re James (1844), 4 L. T. 
O. S. 109, L. C. 

632. When order made — Access by relatives — 
To oppose petition.] — Re Fletcher (1832), Shel- 
ford on Lunatics, 2nd ed. p. 125, L. C. 

Annotation: — Consd. Re B , [1891] 3 Ch. 274. 

Access for purposes of medical examination.] — 
See, also, Sub-sect. 4, ante. 


Sub-sect. 6. — Provisional Protection op 
Alleged Lunatic’s Person or Estate. 

A , Protection of Person, 

633. Alleged lunatic being taken to Scotland.] — 

Mark’s (Lady) Case (circa 1730), cited in Amb. 
at p. 82 ; 27 E. R. 51, L. C. 

Annotation : — Refd. Exp. Annandalo (1749), 1 Amb. 80. 

634. Alleged lunatic taken out of Jurisdiction.] — 
Re Wykeham, No. 685, ante. 

635. Protection from confinement.] — Re Nay- 
j LOB (1862), 1 New Rep. 173, L. JJ. 


PART VII. SECT. 2. SUB-SECT. 4. 

622 i. Examination by court doctor — 
For report to court.] — The Supreme Ot. 
has jurisdiction, under the Charter of 
Justice, to make an order, in invitum 
an alleged lunatic, that medical experts 
should examine the alleged lunatic Sc 
report to the ot. on bis mental state Sc 
capacity. — Re W. M. (1903), 3 S. B. 
N. S. W. 662 ; 20 N. S. W. W. N. 124. 
— AUS. 


l. Duty of doctor,] — Before giving 
a certificate under the Lunacy Statute, 
No. 309, 8. 11, that any person is a 
lunatic, it is the duty of {he medical 
practitioner to make a sufficient ex- 
amination of such person, as well as to 
make inquiries. — ^S mith v. Iffla ( 1881 ), 
7 V. L. R. 436.— AUS. 

m. Certificate — Not by keeper of 
asylum,] — CiJertlflcates of lunacy should 
^ pven by medical men imoonnected 
with private lunatic asylums. — ^A non. 


(1844), 6 I. Eq. B. 389.— IR. 

PART VII. SECT. 2, SUB-SECT. 6. 

n. Oeneral rule.] — Before grant- 
ing an order deolarlng a person a 
lunatic, he must be served with notice 
of the application Sc any counsel, or 
other person he may desire to see in 
relation to the matter, must be allowed 
access to him. — Re Miller {drea 1 860), 
1 Ch. Ch. 216.-— CAN. 



175 


Part VII. — ^Judicial Inquisitions as to Lunacy. 


B, Protection of Estate, 

(a) In General. 

636. Rents ordered to be remitted to England — 
Property abroad.] — Mark’s (Lady) Case (circa 
1730), cited in Amb. at p. 82 ; 27 E. R. 51, L. C. 
Annotatum : — Refd. Ex p. Annandale (1749), Amb. 80. 

637. By provisional order.] — Where the lunacy 
of a person is in question, the ct. will make a pro- 
visional order as to his effects, till the point of the 
lunacy is determined. — Re Heli (1748), 3 Atk. 
635 ; 26 E. R. 1165, L. C. 

Annotation: — Reid. Re Gumming (1852), 1 De Q. M. & G. 

637. 

638. By injunction.] — Re King (1827), Shel- 
ford on Lunatics, 2nd ed. p. 159, L. C. 

Appointment of interim receiver.] — See Sub-sect. 
6, B. (6), post. 

(b) Appointment of Interim Receiver. 

639. Petition presented — But not served — Ap- 
plication ex parte.] — Where a petition had been 
presented in lunacy for an inquisition but not 
served on the alleged lunatic, & the case was 
urgent, the ct., under the special circumstance, 
on an ex p. application appointed an interim 
receiver of the estate of the alleged lunatic. — Re 
Fountain (1888), 37 Ch. D. 609 ; 57 L. J. Ch. 
465 ; 59 L. T. 76, L. JJ. 

Annotations: — Reid. Re Plenderlelth, [1893] 3 Ch. 332 ; 

Re Clarke. [1898] 1 Ch. 336. 

640. Immediate appointment till further 

order.] — The judge in lunacy directed the appoint- 
ment of a receiver & manager “ till further order ” 
of the estate & business of a person in respect of 
whom a petition in lunacy had been presented, 
with liberty to such receiver & manager to act at 
once pending the giving of security in the usual 
w&j.—Re A. G. (1909), 25 T. L. R. 673 ; 53 Sol. 
Jo. 615, L. J. 

See also, Part VIII., post. 


Sub-sect. 7. — Interim Expenses. 

641. Allowance to alleged lunatic — Out of his 
estate — To oppose inquiry.] — Re Baker (1815), 
Shelford on Lunatics, 2nd ed. p. 159. 

642. .] — Re Nelson (1845), 4 

L. T. O. S. 409, L. C. 

643. .] — Re Naylor (1862), 1 

New Rep. 173, L. JJ. 

644. .] — Where an inquiry is 

pending as to the unsoundness of mind of an 
alleged lunatic, the Lords Justices have jurisdiction 
to sanction the payment out of the property of 
the alleged lunatic of an allowance for his necessary 
household expenses & for his legal expenses of the 
inquiry. — Re Bullock (1886), 55 L. T. 722 ; 35 
W. R. 109, L. JJ. 

645. Personal or household expenses.] 

— Re Naylor (1862), 1 New Rep. 173, L. JJ. 

646. .] — Re Bullock, No. 644, 

ante. 


Sub-sect. 8. — ^Production of Documents. 

See Discovery, Vol. XVIII., p. 62, Nos. 187, 
188. 

647. Appeal from Judge in Lunacy — Lies to 
Court of Appeal.]— Oathcart, [1902] W. N. 80, 
O. A. 


Sect. 3. — ^THE INQUIRY* 

Sub-sect. 1. — Time for. 

648. Should be prosecuted at once — Or order 
discharged.] — An alleged lunatic is entitled of 
right to have an inquiry which has been ordered 
prosecuted at once, or to have the order for such 
inquiry discharged . — Re Naylor (1862), 1 New 
Rep. 173, L. JJ. 

649. Delay — Amounts to contempt of court.]— 

A commission of lunacy kept back for several 
years, without putting it in execution, is a con- 
tempt of the ct., & will be discharged with costs. — 
Lunatick Petitions (1740), 2 Atk. 52 ; 26 E. R. 
429. 


Sub-sect. 2. — Issue directed in High Court. 

See, now. Lunacy Act, 1890 (c. 5), s. 94. 

650. Writ of summons — Necessity for.] — When 
an issue is directed by an Order in Lunacy to try 
the question of the insanity of an alleged lunatic 
before a judge of the High Ot. of Justice under 
25 26 Viet. c. 86, s. 4, it is not necessary to 

commence the proceedings by a writ of summons, 
the order for the issue being sufficient to give 
jurisdiction to the judge . — Re Scott (1884), 27 
Ch. D. 116 ; 54 L. J. Ch. 194 ; 51 L. T. 735 ; 32 
W. R. 801, L. JJ. 


Sub-sect. 3. — Place op. 

651. Residence of lunatic — Permanent resi- 
dence — Or last place of abode.] — Ex p. Baker, No, 
660, post. 

652. Many witnesses residing at another 

place — Of which alleged lunatic is a native.] — 

A commission of lunacy is properly directed to the 
place where the alleged lunatic has generally 
resided, although a great many witnesses to be 
produced & examined at the inquiry reside at 
another place, of which the lunatic is a native. — 
Re Jepson (1838), 2 Jur. 200, L. C. 

653. Former place of residence — Not where 

since conveyed — Evidence of inability to be moved.] 
— Ex p. Smith, No. 690, post. 

654. Convenience of witness.] — Re 

Green (1831), Shelford on Lunatics, 2nd ed. 
p. 123, L. C. 

655. Unless local feeling prejudicial — 

Removal to Middlesex.] — Re (1881), No. 626, 

ante. 

656. In Middlesex — To avoid inconvenience — 
— Expense.] — To avoid inconvenience & expense 
a commission was directed to issue into Middlesex, 
although the supposed lunatic was residing in 
the county of Hertford . — Re Waters (1836), 2 
My. & Cr. 38 ; 40 E. R. 555, L. C. 

657. No fixed abode — Principal witness in 

Middlesex.] — Re Mills (1830), 2 My. & Cr. 39, n. ; 
40 E. R. 555, L. C. 

658. Alleged lunatic abroad — At residence in 
this country.] — Commission of lunacy ordered 
against a person who was at St. Venant in France, 
to be executed in Essex, where his mansion house 
was . — Ex p. SOUTHCOTE (1751), as reported in 
Amb. 109 ; 2 Ves. Sen. 401 ; 27 E. R. 71, L. C. 

Annotations: — Folld. Ex p. Baker (1815), Coop. G. 205. 

Refd. Re B , [1891 ] 3 Ch. 274. 

659. In Middlesex — No residence in this 

country.] — (1) Supposed lunatic, being in the 


PART VII. SECT. 2, SUB-SECT. 6.— 

B. (b). 

o. Whether notice necessary .] — By the 


law of Scotland, an interim curator 
bonis may be appointed by the Ct. of 
Session, without notice to the party 
affected by the appointment, & without 


oofirnition or inquest before a jury. — 
Dickson v. Graham (1828), 4 Bli. 
N. S. 492 ; 5 E. R, 175.— SCOT. 
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Lunatics and Persons or Unsound Mind. 


Sect, 3 . — The inquiry : Sub-eects, 3 <fc 4, -4. B.; 

. 6 & 6 .] 

neighbourhood of Paris, & having no place of 
residence in this country, commission of lunacy 
ordered to be executed in Middlesex. Commission 
ordered to issue for the examination of witnesses 
residing in or near Paris. 

(2) The carriage of the commission should be 
given to that party, by whom, it is most likely, 
that the whole truth will be brought out. 

(3) In questions as to the issuing & carriage of 
commissions of lunacy, relations are, unless under 
pecuhar circumstances, always preferred to 
creditors. 

(4) There has been, in general, a reluctance to 
make orders, giving parties liberty to attend the 
execution of a commission of lunacy by their 
counsel &> solrs. 

The proper order, in cases where it may be fit 
to give a party liberty to carry in proposals for 
committees of the person & estate, is to direct that 
the Master in Lunacy, in case the inquisition 
should be returned, finding the lunacy, shall not 
proceed to the approval of committees of the 
person & estate until further order. A practice, 
in the appointment of committees, to give a 
preference to the proposal of the party who, upon 
a contest, has succeeded in obtaining the carriage 
of a commission, would be a most improper 
practice. — lie Webb (1846), 2 Coop, temp, Cott. 
145 ; 47 E. R. 1095, L. C. ; previous proceedings^ 
2 Ph. 10, L. 0. 

660. Convenience of witnesses — Whether 
ground for exception.] — Commission of lunacy 
uniformly executed at the residence of the party ; 
for that purpose his mansion house ; if none, Ms 
last place of abode. No instance of exception, 
where he was within the realm. Convenience of 
witnesses, etc., is no ground for exception. Qu : 
as to the jurisdiction, after a commission of 
lunacy has issued, to make any alteration as to 
the place of execution. — Ex p. Baker (1815), 10 
Ves. 340 ; Coop. G. 205 ; 34 E. R. 544, L. C. 

661 . ,] — jic Green (1831), Shelford 

on Lunatics, 2nd ed. p. 123, L. C. 

662. .] — Ee Jepson, No. 652, ante, 

663. Change of place — Jurisdiction to alter.] — 
Ex p. Baker, No. 660, ante. 


Sub-sect. 4. — Who may Attend. 

A, Without Special Permission of Court, 

664. Alleged lunatic & persons acting on his 
behalf.] — Where there is a commission of lunacy, 
none but the alleged lunatic, or persons acting on 
his behalf, can take part in the inquiry without the 
special permission of the Lord Chancellor. — 
Re Clements (1831), 2 Coop. temp. Cott. 165 ; 47 
E. R. 1106. 


669. Relations without interest.] — Re 

Nesbitt, No. 604, ante. 

670. Heir-at-law — Position where no 

order made.] — Re Watts (1844), 4 L. T. O. S. 
429, L. C. 

671. Co-heirs.] — Re Sheight # (1845), 6 

L. T. O. S. 121. 

672. Natural daughter resident with alleged 

lunatic — Residuary legatee under will made before 
lunacy.] — Lunatic being illegitimate, & never 
having been married, but having a natural 
daughter, residuary legatee under a will made 
before the lunacy, order that she should have notice 
of all proceedings, & be at liberty to attend the 
same. Such natural daughter having constantly 
resided with the lunatic, order that she should be 
at hberty to carry in a proposal for committee of 
the person. The aforesaid lunatic being tenant 
for life of large real estates, &; the commission 
having been issued at the instance of the remainder- 
man, order that such natural daughter sliould be 
at liberty to carry in a proposal for committee 
of the estate.— Be Webb (1846), 2 Ph. 116 ; 2 
Coop, temp, Cott. 102 ; 17 L. J. Ch. 276 ; 47 E. R. 
1073. 

673. Trustees of settlement — Under which 

alleged lunatic a beneficiary.] — Re North (1847), 
8 L. T. O. 8. 461. 

674. Made on alleged lunatic’s 

marriage.] — Re Watts (1847), 10 L. T. O. 8. 241. 

675. Persons named in alleged lunatic’s 

will.] — Re Scarlett, No. 701, post. 

676. Permission subject to condition — To be 
bound by result — Proof of commencement of 
lunacy In party’s own Interest.] — Ex p, Newbury 
(1845), cited in 1 Ph. at p. 513. 

Annomiion : — Refd. lie Watte, Ex p. Snook (1845), 1 Ph. 

612. 

677 . Mortgagee of alleged lunatic’s 

estate.] — Where a mtgee. presented a petition 
against the issuing of a commission of lunacy, 
praying in the alternative that if the commission 
issued, she might be at liberty to attend it, the ct. 
refused the prayer of the petition, unless she 
consented to be bound by the result of the inquiry. 
— Re Watts, Ex p. 8nook (1845), 1 Ph. 512 ; 14 
L. J. Ch. 241 ; 4 L. T. O. 8. 389 ; 41 E. R. 727. 

678. Relation with interest.] — Re 

Nesbitt, No. 604, ante, 

679. To abide by order as to costs — Cestui 

que trust of settlement by alleged lunatic.] — Where 
a petition for a commission of lunacy stated that 
the alleged lunatic had been of unsound mind for 
upwards of thirty years, a cestui que trusty under a 
settlement made during this period, was allowed 
to attend the execution of the commission, upon 
an undertaking to abide by such order as the ct. 
might make as to any increased costs occasioned 
by the attendance. — Re Richards (1852), 1 Do 
G. M. & G. 719 ; 21 L. J. Ch. 739 ; 19 L. T. O. 8. 
253 ; 16 Jur. 508 ; 42 E. R. 732, L. JJ. 


B. By Special Permission of Court, 

665. Discretion of court to grant.] — Re Nesbitt, 
No. 604, ante, 

666. .] — Re Lanwarne, No. 564, ante. 

667. Necessity for — Next of kin.] — Re Cham- 
bers (1844), 3 L. T. O. S. 318. 

668. To whom given — Wife of alleged lunatic.] 
— Liberty pven to the wife to attend by counsel 
the execution of a commission of lunacy against 
her husband. — Re Parkinson (1841), 6 Jur. 647. 


Sub-sect. 6. — Hearing. 

See Lunacy Act, 1890 (c. 5), s. 94 (2). 

680. Power of Commissioners to summon 
witnesses.] — The Comrs. of Lunacy came in the 
room of another authority ; &> were meant to have 
all the powers that authority had ; & among those 
there is reason to say, it must be incident to the 
office of Corar. of Lunatics to summon witnesses 


p. AccelercUion of hearing,] — A 
to his eetate. if his estate be in 


PART VII. SECT. 3, SUB-SECT. 6. 

petition in lunacy may be heard out of its turn when it relates to the person of the lunatic, 
danger.— Anon. (1828), 1 Mol. 160.— IR. 
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Part VII. — Judicial Inquisitioks as to Lunacy. 


(Lord Eldon, C.). — Ex p. Lund (1802), 6 Ves. 
781 ; 31 B. R. 1300. 

Annotation Reid. Re B , [18911 3 Ch. 274. 

681. Hearing In camera — Exception to general 
rule as to publicity.] — The three exceptions which 
are acknowledged to the application of the rule 
prescribing the publicity of cts. of justice are, 
first, in suits affecting wards ; secondly, in lunacy 
proceedings ; & thirdly, in those cases where 

secrecy, as, for instance, the secrecy of a process 
of manufacture or discovery or invention, trade 
secrets, is of the essence of the cause. The first 
two of these cases depend upon the familiar 
principle^ that the jurisdiction over wards & 
lunatics is exercised by the judges as representing 
His Majesty as parens patrice. The affairs are 
truly private affairs ; the transactions are trans- 
actions truly infra familiam ; & it has long been 
recogmsed that an appeal for the protection of the 
ct. in the case of such persons does not involve 
the consequence of placing in the light of publicity 
their truly domestic affairs (Lord Shaw). — Scott 
V, Scott, [1913] A. C. 417 ; 82 L. J. P. 74 ; 109 
L. T. 1 ; 29 T. L. R. 520 ; 57 Sol. Jo. 498, H. L. 


Annotations Mentd. Cleland v. Cloland, Cleland v. CloJand 
& McLeod (1913), 109 L. T. 744 ; Moosbruggrer v. Moos- 
bniRger, Moosbniggrer v. Moosbrugrger & Martin (1913), 
h P’ Norman (1915), 85 L. J. K. B. 

J03 ; Norman v. Mathews (1910), 85 L. J. K. B. 857 ; 
R. V. Lewes Prison, Ex p. Doyle, [1917] 2 K, B. 254 ; 

[1919] B. & C. 11. 106 ; Laidler v. Laidler 
(1920), 90 L. J. P. 28 ; R. t>. Manchester Local Profiteering 
Committee, Ex p. Lancs. & Yorks. Ry. (1920), 89 L. J. 
K. B. 1089 ; Russell r. RussoU (1924), 93 L. J. P. 97. 


Sub-sect. 6. — The Jury. 

See, generally, Lunacy Act, 1890 (c. 5), ss. 90-93, 
90, 97 ; Rules in Lunacy, 1892, r. 30, 

682. Right to demand Jury — Confined to original 
Inquiry.] — (1) Where an Order in Lunacy has been 
made in Ireland by the ct. having jurisdiction for 
that purpose, & a transcript of the record has, 
under 10 &; 17 Viet, c, 70, s. 52, been transmitted 
to this country, the English ct. must treat the 
order as a binding order, & has no jurisdiction to 
entertain an application either for the purpose of 
setting aside the proceedings in Ireland, or for a 
supersedeas. Any such application must be made 
to the ct. which originaUy made the order. (2 ) The 
right of an alleged lunatic to demand a jury is 
confined to the original inquiry. — Re Talbot 
(1882), 20 Ch. D. 269 ; 51 L. J. Ch. 300 ; 45 L. T. 
730 ; 30 W. R. 380, C. A. 

.] — See, now, Lunacy Act, 1890 (c. 5), 

s. 90 (2). 

683. Withdrawal of demand — On application of 
petitioner — Alleged lunatic appearing & con- 
senting.] — Re Crompe (1809), 4 Ch. App. 053, 
L. JJ, 


'.] — See, now, Lunacy Act, 1890 (c. 5), 
s. 90 (3). 

Dispensing with Jury — Discretion of court.] — 

See Lunacy Act, 1890 (c. 5), ss. 91, 92. 

684', Number of Jury.] — (1) In a case where the 
ct. directed an inquiry as to the soundness of mind 
of an individual, the jury returned a verdict in 
favour of the individual ; & the ct., considering 
that upon the whole evidence there was reasonable 
ground for questioning the sanity, refused to order 
the applicants for the inquiry to pay the costs of the 
alleged lunatic. It is at least doubtful whether 
in such a case the Ct. has jurisdiction to order them 
to pay such costs. 

(2) Semhle : from an order directing such an 
inquiry an appeal lies to the Privy Council. 

(3) Where lunacy is found, the care of the 

J. — VOL. XXXIII. 


lunatic &; his estate is in the Crown as parens 
patrice, but where not found, there can be no trust 
or duty in the Crown, on wMch the powers of the 
ct. can attach. 

(4) Distinction between congenital imbecility 
& unsoundness arising from the mind being 
imperfect, & conduct may be so extraordinary as 
to amount, even in absence of delusions, to evidence 
of such unsoundness. 

(5) The result was a verdict of soundness of 
mind, in which fifteen certainly (of course more 
than a sufficient number) of the jurymen con- 
curred. Those fifteen alone signed their names as 
assenting. With regard to the other seven (for 
only twenty-two of the original number were able 
to go through the whole inquiry), a written com- 
munication, made to us by the learned master, 
at our request, which one of us read in ct. on Mar 13, 
showed that some, at least, of these seven expressly 
dissented from that verdict ; & I think also that 
not one of the seven assented to it, an absence of 
assent which indeed would, I suppose, have been 
properly presumable from the absence of their 
signatures (Knight Bruce, L.J.). — Re Windham 
(1802), 4 De G. F. & J. 53 ; 10 W. R. 499 ; 45 
E. R. 1102 ; sub nom. Re Windham, Windham v, 
Giubilei, 31 L. j. Ch. 720 ; 0 L. T. 479 ; sub nom. 
Re Wyndham, 8 Jur. N. 8. 448, L. JJ. 

Annotations: — As to (1) Reid. Re Danby (1885), 30 Ch. D. 

320 ; Brockwell v. Bullock (1889), 22 Q. B. D. 567 ; He 

Cathcart, (18921 I Ch. 549; Re Cathcart, (1893) 1 Ch. 

466. As to (3) Reid. Re Cathcart, [1893] 1 Ch. 466. 

.] — R. V. Gilchrist (1907), Times, 

Mar. 5. 

.] — See Lunacy Act, 1890 (c. 5), s. 97. 

686. Attendance ol all throughout inquiry — 
Necessity for.] — Re Windham, No. 084, ante, 

687. How many need concur in verdict.] — 

Re Windham, No. 084, ante, 

688. .] — Re Farrell (1910), Times, 

Nov. 10. 

.] — See, notv, Lunacy Act, 1890 (c. 5), s. 97. 

689. Alleged lunatic entitled to verdict of ail 
Jurors.] — (1) An order to examine an alleged 
lunatic against his will can be made by a master, 
&, if necessary, by the ct., but no such order should 
be made adversely to a person, pending a petition, 
unless the master or other person conducting the 
inquiry inform the ct. that such an order is 
necessary to enable him to come to a decision. 

Qu, : whether a master can enforce such an 
order when made by him in a case where there is 
no jury. 

(2) The juiy, if there is one, ought to see the 
alleged lunatic. ... In order to inconvenience 
him as little as possible, sometimes one or two of 
the jury see him & report to the rest ; but in 
strictness the supposed lunatic is entitled to the 
judgment of all the j Urol’S (Lindley, L.J.). 

(3) An examination in private could not render 
a report by the examiners admissible in evidence 
against the alleged lunatic (Lindley, L.J.). — Re 

B , [1891] 3 Ch. 274 ; suh nom. Re Bathe, 00 

L. J. Ch. 760 ; 05 L. T. 205 ; 40 W. R. 9, L. JJ. ; 

subsequent proceedings, sub nom. Re B , [1892] 

1 Ch. 459, L. JJ. ; [1892] 3 Ch. 194, L. JJ. 

690. Examination of alleged lunatic by one or 
two Jurors — Report to remainder.] — (1) Com- 
mission of lunacy directed to be executed in the 
neighbourhood in which the lunatic resided prior 
to liis lunacy, not in that to which he had been 
since conveyed ; although evidence was given of 
his inability to bear removal. 

(2) It is a practice by no means uncommon in 
cases of lunacy • • • that when the lunatic cannot 
be removed to the jury, &: it is inconvenient for 

N 
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Sect» 3. — Tke inquiry: Svb-Bects, 6 T (7, A. <fc 2?. ; 
sub-sect , 8. Sect, 4 : Sub-sects, 3, 4, 6, 6, 


the jury to go to the lunatic, one or two of the 
jury examine the lunatic & report their observa- 
tions to the rest (Lord Eldon, C.). — Ex p. Smith 
(1818), 1 Swan. 4 ; 36 E. R. 274, L. C. 

Annotation : — As to (2) Refd. He B » [1891] 3 Ch. 274. 

691. ,]—Re B (1801), No. 689, 

ante. 

Sub-sect. 7. — Scope op Inquiry. 

A, As to Date of Lunacy, 

See^ now. Lunacy Act, 1890 (c. 6), s. 98 (1). 

692. Carrying back inquiry — 25 & 26 Viet. c. 86, 
s. 3.] — Re SOTTOMAIOR, No. 592, ante. 

693. .] — Above sect, takes away the 

power existing under 16 & 17 Viet. c. 70, s. 47, of 
directing an inquiry from what time an alleged 
lunatic has been of unsound mind. — Re Danby 
(1885), 30 Ch. D. 320 ; 55 L. J. Ch. 583 ; 53 L. T. 
850 ; 34 W. It. 125, L. JJ. 

B, As to Nature and Causes of Insanity. 

See, now. Lunacy Act, 1890 (c. 5), s. 98 (2). 

Degree of Insanity necessary for issue of com- 
mission.] — See Sect. 2, sub-sect. 2, B., ante. 

Quashing inquisition on insufficient finding.] — 
See Sect. 4, sub-sect. 6, post. 

694. Finding of capability of managing himself 
but not his affairs — Under Lunacy Act, 1890 (c. 5), 
s. 98 (2) — Constitutes him a lunatic so found.] — 
(1) where a lunatic so found by inquisition sues 
by the committee of his estate under R. S. C., Ord. 
16, r. 17, the committee must be a co-pltf. 

(2) A special finding under above sub-sect, that 
the alleged lunatic, the subject of the inquisition, 
“is of unsound mind, so as to be incapable of 
managing his affairs, but that he is capable of 
managing himself, & is not dangerous to himself 
or to others,” constitutes him a lunatic so found 
by inquisition within the above practice. — Re 
To^wnshend’s (Lord) Settlement, Towtnshend 
(Lord) v. Robins, [1908] 1 Ch. 201 ; 77 L. J. Ch. 
167 ; 97 L. T. 884. 


Sub-sect. 8. — Costs. 
See Part XII., Sect. 4. 


Sect. 4.— PROCEEDING SUBSEQUENT TO 

INQUIRY. 

Sub-sect. 1. — In General. 

695. Must be made in lunacy — No jurisdiction 
in chancery.] — You must apply to the Great Seal 
to appoint a committee ; there is no instance where 
a party hath been foimd a lunatic under a com- 
mission of inquiry, in which this ct. has interfered 
(Lord Thurlow, C.). — Murray v. Prank (1779), 
2 Dick. 555 ; 21 E. R. 386, L. 0. 

696. Practice — Right to begin.] — A petition to 
confirm the Master’s report in Lunacy, & a cross- 
petition in the nature of exceptions to it, coming 
in to be heard together : — Held : the counsel for 
the cross-petition ought to begin. — Re Townshend 
(1847), 1 Ph. 804 ; 16 L. J. Ch. 266 ; 41 E. R. 
839, L. C. 

Sub-sect. 2. — Notice op Proceedings. 

697. Served on Attorney-General — Finding of 
idiocy.] — Petitions in the matter of a person found 


an idiot must be served on the A.-G . — Ex p, 
Watson (1821), Jac. 161 ; 37 E. R. 811, L. O. 

698. Lunatic with no next of kin.] — Where 

the lunatic has no next of kin, the A.-G. on behalf 
of the Crown must have notice of the proceedings 
subsequent to the return of the inquisition. — 
Be Early (1837), 2 Coop, temp, Cott. 107 ; 1 Jur. 
524 ; 47 E. R. 1076, L. C. 

699. .] — Be Bourkb (1864), 2 Do 

G. J. & Sm. 426 ; 46 E. R. 440, L. JJ. 


Sub-sect. 3. — Who may Attend. 

700. Heir-at-law.] — Re Brown, No. 805, post. 

701. Persons interested under lunatic^s will.] — 
S. died, leaving a will by which he gave all his 
property to his widow, requesting her to bequeath 
certain parts of it to A., if living. The widow, 
immediately after her husband’s death, made a 
wlQ in conformity with this request, & shortly 
afterwards became lunatic. T. & wife, the wife 
being heiress-at-law & sole next of kin of the 
lunatic, were appointed committees of the person, 
& their eldest son committee of the estate. 
Letters of administration of the estate of S. were 
granted to Mrs. T. for the use & benefit of the 
lunatic, & during the lunacy. After a few 
montlis a new committee of the estate was 
appointed, &> Mr. & Mrs. T.’s eldest son filed a 
bill against Mr. & Mrs. T., the lunatic & the com- 
mittee of the estate, seeking to make T. & the 
estate of S. liable for very large sums alleged to 
have been improperly received by Mrs. T. Sc the 
lunatic & their husbands in excess of what they 
were entitled to as tenants for life under the will 
of the lunatic’s father. A. then presented a 
petition for leave to attend proceedings under the 
lunacy, alleging that none of the parties were 
substantially interested in defending the suit : — 
Held : a precedent ought not to be made for 
allowing persons named in the wills of lunatics to 
attend the proceedings in lunacy, & application 
refused accordingly. — Re Scarlett (1873), 8 Ch. 
App. 739 ; 29 L. T. 232 ; 21 W. R. 717, L. JJ. 

702. Copyhold land in Duchy of Liancaster — 
Lunatic illegitimate & unmarried — The Attorney- 
General.] — A lunatic, who was illegitimate & un- 
married was resident in Lancashire, a part of her 
property consisted of copyholds held of the Duchy 
of Lancaster : — Held : A.-G. was entitled to attend 
the proceedings in the lunacy as representing the 
Crown, & the A.-G. of the Duchy of Lancaster was 
not entitled to do so. — Re Kershaw (1882), 21 
Ch. D. 613 ; 48 L. T. 51 ; 31 W. R. 130, C. A. 

703. Attorney-General of Duchy.] — 

Re Kershaw, No. 702, ante. 

704. Lunatic & wife — Lunatic capable of 
managing himself — Incapable of managing affairs.] 
— In 1906 Lord T. was found to be a person 
incapable of managing his affairs, but capable 
of managing himself. A committee of the estate 
was appointed & the person who in default of 
issue male to Lord T. was the next heir to the title 
& also tenant for life in remainder of the settled 
estates was given liberty to attend generally upon 
the proceedings. Since the management of the 
estate was taken over by the committee the income 
received by Lord T. had increased from a nominal 
sum to about £800 per annum. In 1911 JLord T. 
& his wife applied that they or one of them might 
be at liberty to attend the future proceedings in the 
matter generally at the expense of the eSiate : — 
Held : the application must be refused. — Be 
Townshend (Marquess) (1911), 28 T. L. R. 12, 
C. A. 
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Part VII. — Judicial Inquisitions as to Lunacy. 


Sub-sect. 4. — Confirmation op Commissioner’s 

Report. 

706. Petition & counter petition filed — Right to 
beg^n.] — At the hearing of a petition & counter- 
petition in lunacy, the one praying the confirma- 
tion of the comrs.’ report & the other simply 
opposing, the counsel for the first petition is 
entitled to begin . — Re Bariatinsky (Princess) 
(1844), 1 Ph. 442 ; 13 L. J. Ch. 386 ; 41 E. R. 
700, L. C. ; 8vib nom. Re Baryatinski, 3 L. T. 
O. S. 177. 


Sub-sect. 5. — Appeal. 

706. No appeal to House of Lords.] — No 

appeal to the House of Lords lies against an order, 
awarding a commission of idiocy, or lunacy, by 
the Lord Chancellor, Lord Keeper, or Lords 
Comrs. of the Great Seal ; nor against any 
proceedings, touching the awarding or refusing 
of such commission. — Rochfort v , Ely (Earl) 
(1768), 1 Bro. Pari. Cas. 450 ; 1 E. R. 682, H. L. 

707. Whether appeal to Privy Council.] — > 
Re Windham, No. 684, ante. 

Quashing inquisition.] — See Sub-sect. 6, post. 
Traverse of inquisition.] — See Sub-sect, 7, post. 


Sub-sect. C. — Quashing Inquisition. 

708. Insufficient finding — Not found by express 
words.] — Ex p. Read (1654), cited 3 Atk. at 
p. 169 ; 26 E. R. 899. 

709 . Not always in senses as other men — 

Condition arising from fear & provocation.] — 

Ex p. Freak (1732), cited 3 Atk. at p. 168 ; 26 
E. R. 899. 

710. Not a lunatic but incapable.] — Ex p, 

Ashton (1733), cited in 3 Atk. at p. 168 ; 26 
E. R. 899. 

711, Not sufficient understanding to 

manage affairs.] — Ex p. Harvey (1733), cited 3 
Atk. at p. 108 ; 26 E. R. 899, L. C. 

712. Incapable of governing himself & his 

lands.] — That W. B. was incapable of governing 
himself & his lands, etc., is an illegal & void return 
to an inquisition of lunacy . — Ex p, Barnsley 
(1744), 3 Atk. 168 ; 26 E. R. 899 ; sicb nom. 
Barnsley’s Case, 2 Eq. Cas. Abr. 580, L. C. 
Annotation ; — Beld. Ex p. Cranmer (1806), 12 Vcs. 445. 

713 , Incapable of general management of 

affairs.] — Ex p. Cranmer, No. 1, ante. 

714 , .] — Sherwood v , Sanderson, 

No. 684, ante, 

715 , Partly from paralysis & partly 

from old age.] — Under a commission of lunacy, 
the jury found, “ that the party is not a lunatic, 
but that, partly from paralysis & partly from old 
age, his memory is so much impaired as to render 
him incompetent to the management of his affairs, 
&, consequently, of unsound mind, & that he has 
been so for the term of two years last past ” 
The inquisition was quashed, & a new commis- 
sion was ordered to issue . — Re Holmes (1827), 
4 Russ. 182 ; 38 E. R. 774, L. C. 

710 , Finding of lunacy— ;In terms amount- 

ing to idiocy.] — An inquisition in lunacy having 
found that a person was a lunatic. Sc had been in 
the same state of lunacy from the time of her 
birth, the inquisition was quashed, & a new 
commission issued. 


The proper finding would have been that she 
was of unsound mind, the finding as it stood was 
a contradiction in terms (Lord Cottenham, C.). 
—Re Bruges (1836), 1 My. & Cr. 278 ; 40 E. R. 
381, L. C. 

717. Misconduct in execution of Inquiry.] — Ex p. 

Roberts, No. 723, post. 

718 . Not executed near lunatic’s abode.] — 

Ex p. Hall, No. 749, post. 

719. Notice not given to lunatic.] — Ex p. 

Hall, No. 749, post, 

.] — See, now, Lunacy Act, 1890 (c, 5), 

s. 116 (1) (d) ; Lunacy Act, 1908 (c. 47), ss. 1, 2. 

720. Effect of quashing — New inquisition must 
issue — Amendment of finding not allowed.] — Ex p. 

Cranmer, No. 1, ante, 

721. No need for new petition.] — 

Order made for a new commission in lunacy on 
quashing the return on a previous commission, 
without the necessity of presenting a second peti- 
tion to the ct . — Re Bennett (1887), 1 Jur. 469, 
L. 0. 

Sub-sect. 7. — Traverse op Inquisition. 

A, In General, 

See Lunacy Act, 1890 (c. 5), ss. 101-104. 

722. Traverse by lunatic — Whether petition 
necessary.] — Be Gumming, No. 735, post. 

723. Different appearance upon second 

inspection.] — (1) The person against whom the 
commission of lunacy issued, on the different 
appearance ho made upon a second inspection, 
was allowed to traverse the inquisition & the 
grant of the custody suspended till further order. 

(2) Where there is any misbehaviour in the 
execution of an inquisition of lunacy, the ct. 
upon examining into it may, if they see cause, 
quash it. Sc direct a new commission. 

(3) I asked whether P. would submit to be 
bound by the traverse ; for though it would be 
binding against R. [the lunatic] it would not be 
so against F. as to the grant of the custody of the 
land who claims as a purchaser (Lord Hard- 
wiCKE, C .). — Ex p, Roberts (1743), 3 Atk. 5 ; 
20 E. R, 806, L. C. ; subsequent proceedings, sub 
nom, Roberts’s Case (1740), 3 Atk. 308, L. C. 

Annotations: — As to (1) Distd. Ex p. Barnsley (1744), 3 
Atk. 184. Refd. Be, Bridge (1841), Cr. He Ph. .338. 
Generally, Refd. Ex p, Grimstono (1772), Amh. 706 ; 
Elliott V. Ince (1867), 3 Jur. N. S. 6!>7. 

724. Traverse by attorney — In case of Idiot.] — 

Smithie’s Case (1728), cited 3 Atk. at p. 7 ; 26 
E. R. 807, L. 0. 

Annotation : — Refd. Exp. Roberts (1743), 3 Atk. 5. 

725. In case of lunatic.] — Smitihe’s Case 

(1728), cited 3 Atk. at p. 7 ; 26 E. R. 807, L. C. 
AnnoUMon : — Refd. Exp. Roberts (1743), 3 Atk. 5. 

726. How far traverse binding — On lunatic.] — 
Ex p, Roberts, No. 723, ante, 

727. On alienee — ^Traverse by lunatic.] — 

Ex p, Roberts, No. 723, ante. 

728. Traverse by lunatic & alienee.] 

— (1) Not only the lunatic, but the heir of the 
lunatic is bound upon the traverse of the inquisi- 
tion. 

(2) Wliere the alienee Sc the lunatic traverse, 
if he is found a lunatic at the time of the alienation 
the alienee is bound. 

(3) To say that, after [the lunatic’s] death, 
when he cannot appear in proper person, k, cannot 
be inspected by the jury, it should still be open to 


PART VII. SECT. 4, SUB-SECT. 6. 

708 i. No appeal to House of Lords .] — An appeal from orders in lunacy lies to the Sovereign In cotmcil, & not to the House 
Lords. — Rc^Lanbsborouqh (Kabl) (1826), L, & G. temp. Plunk. 603. — IR. 

N 2 
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Sect, 4 * — Proceeding evbsequent to inquiry: Sub- 
sect, 7, A, B. (a), (6), (c) {d), D. E.; 

evh-eect, 8, A,^ B,, C, D.] 

a traverse by the heir-at-law, carries a great 
absurdity with it (LfORD Hardwicke, 0.). — 
Robertses Case (1746), 3 Atk. 308 ; 26 E. R. 979, 
L, C. ; previous proceedingSy sub nom. Ex p. 
Roberts (1743), 3 Atk. 6, L. C. 

Annotations: — As to (1) Refd. Re Bridge (1841 )« O. & Ph. 
338. Oenerally, Reid. Ex p. Grimstone (1772), Amb. 706. 
Mentd. Tarioton v. LlddeU (1851), 17 Q. B. 390. 

729. Traverse after death of lunatic — By heir.] 

— Roberts’s Case, No. 728, ante, 

780. Traversor considered as defendant.] — The 
traversor of an inquisition for the King is to be 
considered as a deft. — R. v, Roberts (1744), 2 
Stra. 1208 ; 93 E. R. 1131. 

731. Discretion to allow lunatic sum of money — 
To defray expenses of traverse.] — (1) Leave to 
traverse an inquisition of lunacy, if applied for 
by the party himself, who has been found a lunatic, 
is matter of right. 

(2) Senible : the allowance of a sum of money 
out of the estate of the party so found lunatic, 
towards defraying the expense of the traverse, 
is subject to the Lord Chancellor’s discretion. — 
Be Bridge (1841), Cr. & Ph. 338 ; 10 L. J. Ch. 
404 ; 0 Jur. 09 ; 41 E. R. 520, L. C. 

Annotations: — As to (1) Refd. Re Dyco Sombre (1844), 8 
Jut. 817 ; Re Camming (1852), 21 L. J. Ch. 753 ; Re 
GUohrist, [1907] 1 Ch. 1. Oenerally , Refd. Re Dyco 
Sombre (1846), 7 L. T. O. S. 485. 

B, The Petition. 

(a) By Lunatic, 

SeCy generally y Lunacy Act, 1890 (c. 5), ss, 101- 
103. 

732. Right by law — Evidence supporting find- 
ing.] — Upon a search of precedents it was held 
no objection to the i-eturn to an inquisition, 
finding a person lunatic, that it does not state 
that the lunatic has or has not lucid intervals. 
A traverse to the return to an inquisition, finding 
a person lunatic, is a right by law ; though the 
Lord Chancellor is not dissatisfied with the return 
upon the evidence. The order was therefore 
suspended for the purpose of taking the traverse. 
— Ex p. Wragg, Ex p. Ferne (1800), 5 Ves. 450 ; 
31 E. R.6 77, L. C. ; subsequent proceedings sub nom. 
Ex p, Ferne (1801), 6 Ves. 832, L. C. 

Annotation: — Refd. Re Gumming (1852), 1 De G. M. & G. 
537. 

733. .] — Sherwood v, Sanderson, No. 

684, ante. 

734. .] — Be Bridge, No. 731, ante. 

735. .] — (1) On appUcation to the Lord 

Chancellor for that purpose by a person found 
lunatic under a commission ; — HeH : leave to 
traverse the inquisition is matter of right. 

Qu. : whether it is necessary for a lunatic, found 
so by inquisition, who is desiring of traversing the 
inquisition, to come by petition to the ChanceDor, 
under 6 Geo, 4, c. 63, or whether he naay go direct 
to the Petty Bag Office & lodge his traverse. 

(2) Semble : the same holding applies to a similar 
application by another person having an interest. 

(3) The fact of the traverse being of right does 
not, however, preclude the Lord Chancellor from 
exercising such a control over the matter as may 
be necessary for the protection of the person & 
estate of the alleged lunatic, as, for instance, by 
satisfying himself that the application is bond fidCy 


& that the alleged lunatic, where he is the person 
applying, is competent to judge of what he is doing 
& is really desirous that the traverse shall issue. 

Qu, : whether, if the Lord Chancellor should 
not be otherwise able to satisfy himself on the 
points above mentioned, he would allow any & 
what evidence to be gone into respecting them. 

(4) Where the ct. considered it expedient in 
the circumstances of the case that, pending a 
traverse, the system of personal care of the sup- 
posed lunatic should not be disturbed, & that 
she should continue to receive her income, the 
appointment of committees & the execution of 
the grant were not stayed on that account, but 
the order for the appointment & grant was quali- 
fied by the introduction of directions to the above 
effect. — Be Gumming (1852), 1 De G. M. & G. 
537 ; 21 L. J. Ch. 753, 758 ; 19 L. T. O. S. 38 ; 
20 L. T. O. S. 37 ; 16 Jur. 483 ; 42 E. R. 660, 
L. G. &> L. JJ. ; subsequent proceedings (1854), 6 
De G. M. & G. 30, L. JJ. 

Annotations: — As to (1) Apia. Re Gilchrist, [1907] 1 Ch. 

1. Refd. Re Gumming (1854), 23 L. J. Ch. 261. 

Genernlly, Refd. Re^ (1854), 23 L. T. O. S. 123. 

Mfintd. Blaiin v. Boll (1852). 2 De G. M. & G. 775. 


736. .] — Upon the petition under Lunacy 

Act, 1890 (c. 5), 8. 101, of a person found by in- 
quisition to be of unsound mind for leave to tra- 
verse the inquisition : — Held : leave to traverse 
the inquisition was a matter of right, but this does 
not prevent the Judge in Lunacy from exercising 
such a control in the matter as may be necessary 
for the protection of the person &; estate of the 
alleged lunatic by satisfying himself, e.g.y by a 
personal interview, that the application is bond 
fidCy & that the alleged lunatic is competent to 
exercise an act of volition upon the subject. — 
Be (iiLCHRiST, [1907] 1 Ch. 1 ; 76 L. J. Ch. 03 ; 
95 L. T. 739, L. JJ. 

737. Examination of lunatic — Competency of 
exercising volition as to traverse.] — Sherwood v. 
Sanderson, No. 584, ante. 

738. •]~Be Millson (1825), cited in 

1 De G. M. <fc G. 552 ; 42 E. R. 066 ; sub nom. 
Anon., cited in 21 L. J. Ch. 756 ; 19 L. T. O. S. 
41 ; 16 Jur. 486, L. C. 

A?inotation : — Ck>nsd. Re Gumming (1852), 1 Do G. M. & G. 

537. 


739 . .] — jie Gumming, No. 735, ante. 

740. .] — Be Gilchrist, No. 736, ante. 

741. Inquisition finding idiocy.] — One found an 
idiot, had leave to traverse the inquisition at her 
own request, on condition she would appear in 
person at the trial. — ^Anon. (1728), Mos. 71 ; 25 
E. R. 277, L. C. 

742. Traverse of second Inquisition.] — After 
B. had been found a lunatic under two inquisi- 
tions, the ct, would not allow him to traverse the 
second . — Ex p. Barnsley (1744), 3 Atk. 184 ; 
26 E. R. 908, L. C. 

Annotations : — Consd. Ex p. Wragg, Ex p. Feme (1800), 
6 Ves. 450. Refd. Re Bridge (1841), Cr. & Ph. 338. 

Costs.] — See Sub-sect. 7, E., post. 


(6) By Person Interested in Lunatic's Estate. 

743. Whether petition granted.] — Sherwood 
V. Sanderson, No. 584, ante. 

744. .] — Be Millson (1825), cited in 1 

De G, M. & G. 662 ; 42 E. R. 666 ; sxjtb nom. 
Anon., cited in 21 L. J. Ch. 756 ; 19 L. T. O. S. 
41 ; 16 Jur. 486, L. C. 

Annotation : — Coxlfd. Re Gumming (1852), 1 De Q. M, & G. 
537. 


733 1. Right by 
where the allegea 


PART VII. SECT. 4, SUB-SECT. 7.—B. (a). 

law. y^The granting of an order for the traverse of an Inquisition dc Imaiico is a matter of right 
lunatic is the petitioner.— Re Lkoh (1888), U V. L. R. 204.— AUS. 
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Part VII. — ^Judicial Inquisitions as to Lunacy. 


745. Whether matter of right.] — Re 

Gumming, No. 736, ante. 

746. After death of lunatic.] — Roberts’s 

Case, No. 728, ante. 

747. Sufficiency of interest — Husband — Validity 
of marriage doubtful.] — It is in the discretion of 
the Lord Chancellor to grant leave to any person 
grieved, etc., to traverse an inquisition of lunacy. 
Refused to the husband of the lunatic under cir- 
cumstances wliich made the validity of the mar- 
riage doubtful . — Rs Fust (1787), 1 Cox, Bq. Cas. 
418 ; 29 E. R. 1229, L. C. 

Annotationa : — Consd. Re Gumming (1852), 1 Do O. M. & 
U. 537. Refd. Re Bridge (1841), Cr. & Th. 338. 

(c) By Person having Contract with Lunatic. 

748. Permission granted .] — Ex p. Morley 
{circa 1795), cited in 7 Ves. 262 ; 32 E. R. 106, 

L. C. 

Annotationa : — Folld. Ex p. Hall (1802), 7 Voa. 261. Refd. 
Re Gumming (1852), 1 De G. M. & G. 537. 

749. j — A person having an interest under 

a contract with the lunatic, permitted to traverse. 
The Lord Chancellor inclined to quash the inquisi- 
tion ; the commission not having been executed 
near the place of abode ; & an order, that the 
lunatic should have due notice, haWng been dis- 
obeyed. — Exp. Hall (1802), 7 Ves. 261 ; 32 E. R. 
106. 

Annotationa: — Consd. Re Gumming (1852), 1 De G. M. & 
G. 537. Refd. Re Watts, Ex p. Snook (1815), 1 I’li. 512. 

(d) Other Persons. 

750. Person grieved.] — Re Fust, No. 747, ante. 

751. Party having fair & reasonable grounds.] — 

Any fair & reasonably provident application as 
to the execution of a commission of lunacy is not 
discouraged : but in this instance the petition 
being wholly groundless was dismissed with costs. 
Qu. : whether a mere stranger having no interest 
would be permitted to traverse an inquisition of 
lunacy. — Exp. Ward (1801), 6 Ves. 579 ; 31 E. R. 
1205, L. C. 

Annotationa : — Refd. Re Bridge (1841), Cr. & Pli. 338 ; Re 
Gumming (1852), 1 De G. M. & (4. 537. 

752. Stranger without interest .] — Ex p. Ward, 
No. 751, ante. 


Sub-sect. 8. — Supersedeas. 

A. In General. 

See, generally, Lunacy Act, 1890 (c. 5), ss. 105, 
106. 

Conditional supersedeas.] — See Lunacy Act, 
1890 (c. 5), 8. 105. 

755. Partial supersedeas — When jurisdiction to 
make order.] — Re Gordon, No. 772, post. 

.] — See, now. Lunacy Act, 1890 (c. 5), 

s. 106 (1). 

Unconditional supersedeas.] — See Lunacy Act, 
1890 (c. 5), 8. 106 (2). 

756. Inquiry in Ireland — No jurisdiction to 
grant supersedeas here.] — Re Talbot, No. 682, 

1 ante. 

B. The Petition. 

See, now, Rules in Lunacy, 1892, r. 17. 

757. Must be in lunatic’s name.] — Ex p. Stan- 
ley (1750), 2 Ves. Sou. 25 ; 28 E. R. 17, L. C. 

C. Personal Examination of Lunatic hy Judge. 

758. Whether examination essential — Presence 
in court — Or in convenient place.] — (1) Semble : a 
petition to supersede a commission of lunacy will 
not be entertained unless the lunatic be either 
personally present in ct., or at least in such a 
situation as that he may bo personally examined 
by the Lord C’liancellor or some one under his 
authority. 

Qu. : whether, if a party who has been found 
lunatic escapes to a foreign country, & while 
resident there is pronounced by a competent 
tribunal to be of sound mind, the Lord Chancellor 
will give sucli credit to that decision as to entertain 
a petition by the party to supersede the commis- 
sion, without requiring him first to return to the 
jurisdiction for the purpose of being personally 
examined. — Re I)yce Sombre (1844), 1 Ph. 436 ; 
13 L. J. Ch. 335 ; 3 L. T. O. S. 217 ; 8 Jur. 817 ; 
41 E. R. 097, L. C. ; subsequent proceedings (1844), 
3 L. T. O. S. 157, 197, 485, L. C. ; (1849), 1 Mac. 
& G. 116, L. C. 

759. Party found sane — By competent 

foreign tribunal.] — Re Dyce Sombre, No. 758, 
ante. 

760. .] — Re Gordon, No. 772, post. 


C. The Hearing. 

753. Right to begin.] — On the traverse of an 
inquisition de lunatico inquirendo, the traverse 
alleging that the traverser is of unsound mind, & 
the replication denied that allegation & concludes 
to the country, & issue is thereupon joined, the 
traverser has a right to begin. — R. v. Loveday 
(1851), 5 Cox, C. C. ,343. 

754. Inspection of lunatic by jury — In presence 
of judge.] — On the traverse of an inquisition for 
lunacy, the practice will be the same as before the 
comr. The lunatic will be inspected by the jury 
in the presence of the judge. — R. v. Armstrong 
(1858), 30 L. T. O. S. 312. 

D. New Trial. 

See Lunacy Act, 1890 (c. 5), s. 104. 

E. Costs. 

See Part XII., Sect. 5. 


PART VII. SECT. 4, SUB-SECT. 7.— 

B. (0). 

7481. Permission granted.};^Re Leob 
(1888), 14 V. L. R. 204.—- AUS. 


D. Proof. 

761. Supersedeas assumes sanity of petitioner — 
Indulgence of court to infants not applicable.] — 

(1) In the case of infants, it is the habit of the ct. 
very much to disregard form in order better to 
protect their interests, & in some respects lunatics 
are entitled to a similar privilege. This indulgence, 
however, is not to bo granted to the same extent 
to a lunatic applying for a supersedeas, for he 
cannot at the same time assert his soundness of 
mind & claim the benefit of any relaxation of 
practice conceded to those of unsound mind. 
Semble : for the purpose of discouraging improper 
applications for a supersedeas, the Lord Chancellor 
wifi not adjudicate upon a case in favour of peti- 
tioner, where it clearly appears that improper 
means have been used in getting up the petition. 

Although the Great Seal may withhold a com- 
mission, if not required for the protection of person 
or property, where the circumstances of the case 
create great difficulty in ascertaining whether 
there exists unsoundness of mind of a character 


PART VII. SECT. 4, SUB-SECT. 7.— C. 

q. Venue.] — Traverse of Inquisi- 
tion of lunacy directed under the oir- 
oumstanoes to be tried in a different 


county from that in which the subjeob 
of the Inquiry had been found a 
lunatic . — Re Nuobnt (1817), 2 Mol. 
517.— IR. 

r. Appointment of aolidtar to oppose 
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Sect, 4. — Proceeding subsequent to inquiry: Sub- 
sect, 8, D,f E,y F, G,; sub-sects, 9 <6: 10, 

B. <fc C, (g).] 

to subject the party to the operation of a com- 
mission, yet very different considerations will 
regulate the discretion of the ct. in deciding upon 
an application for superseding a commission which 
has once regularly issued. 

(2) The existence of a delusion is the symptom 
or result of a diseased mind, & therefore so long 
as it continues, whether exhibiting itself more or 
less distinctly, there must still be unsoundness. 

(3) The most satisfactory proof of recovery 
from an unsound state of mind is the conviction 
of the non-reality of the delusions which arose 
from the disease. Senible : a commission will 
not be superseded when any declared illusion 
continues to exist. 

(4) A petition for supersedeas having failed, the 
ct., under the circ\imstances, refused to make any 
order as to costs, but directed the matter on this 
point to stand over, by way of affording a security 
against the repetition of the application except on 
proper grounds. 

(5) Wliere a petition for a supersedeas was 
presented in the name of a lunatic & was dismissed, 
the ct. refused to make any order as to costs, 
although it was apparent that the petition origi- 
nated with tliird parties, the ct. considering that 
it had no power to make those parties pay the 
costs . — JRe I)ycE Sombre (1849), 1 Mac. G. 116 ; 
1 H. & Tw. 285 ; 41 E. R. 1207 ; sub nom. Re 
Dyce Sombre, Ex p. Sombre, 13 Jur. 857, L. C. 

Annotation : — As to (1), (4) & (5) Refd. Re Blackmorc (1803). 
32 L. J. Ch. 436. 

762. Clearest possible case to be made out.] — 

Re Dyce Sombre, No. 837, post. 

763. Proof of recovery — Proof by competent 
persons — With knowledge of former evidence.] — 

To supersede a commission, it is not necessary, 
tliat the mind should be restored to its original 
state ; competence to common purposes, as to 
make a will of xjersonal estate, is sufficient. But 
the absence of the disorder, especially if of a 
dangerous tendency, must bo satisfactorily proved 
by the evidence of persons, having competent 
knowledge of the whole subject, not only as to 
the present state of the party, but with reference 
to all the former evidence. — Ex p. Holyland 
(1805), 11 Yes. 10 ; 32 E. R. 990, L. C. 

Armotatimis : — CoDSd. Re Blackmore (1863), 32 L. J. Ch. 436. 
Refd. Stoed r. Galley (1836), 1 Keen, 620; l^rinsep & 
East India Co. v, Dyce Sombre (1856), 10 Moo. P. C. C. 
232. 

764. Degree of recovery — Mind not neces- 

sarily restored to original state — Competent for 
common purpose.]— JE/a; p. Holyland, No. 763, 

ante. 

765. Delusion — Discontinuance of de- 

lusion.] — Re Dyce Sombre, No. 761, ante. 

E. Practice, 

See Rules in Lunacy, 1892, r. 23. 

766. Lunatic abroad without funds — Allowance 
ma^ f^ expenses.] — Re Dyce Sombre (1844), 3 

’ V'revious proceedings, 1 
’ subsequent proceedings, 3 L. T. 
U. 8. 197, 485, L. C. 

767. Adjournment of hearlng—To obtain evi- 
dence.]— Re Dyce Sombre (1844), 3 L. T. O. S. 


197, L. 0. ; previous proceedings, 1 Ph. 436, L. C. ; 
subsequent proceedings, 3 L. T. O. S. 485, L. 0. 

768. For period of probation.] — Re Dyce 

Sombre (1844), 3 L. T. O. H 197, L. 0. ; previous 
proceedings, 1 Ph. 436, L. 0. ; subsequent proceed- 
ings, 3 L. T. O. S. 485, L. C. 

769. Trial by jury not available.] — Re Talbot, 
No, 682, ante, 

F. The Order, 

770. Court not satisfied as to restoration— 
Lunatic with lucid intervals.] — A lunatic having 
recovered his understanding, petitioned for a 
supersedeas of the commission, but the ct. only 
suspended it for some months, to see if he was 
perfectly recovered, because he had often relapsed, 
& was found by the inquisition, a lunatic with 
lucid intervals. — Ex p. Ferrars (1730), Mos. 332 ; 
26 E. R. 423, L. O. 

Annotation : — Refd. Re Blackmore (1863), 32 L. J. Ch. 436. 

771. With liberty to apply.] — 

Brooke’s (or Rooke’s) Case (1131), cited in 
1 De G. J. & Sm. at p. 80 ; 1 New Rep. at p. 187 ; 
32 L. J. Ch. at p. 437 ; 8 L. T. at p. 265 ; 9 Jur. 

N. S. at p. 90 ; 46 E. R. 34, L. C. 

Annotation: — Refd. Re Blackmore (1863), 32 L. J. Ch. 436. 

772. Liberty & possession of estate 

temporarily restored to lunatic.] — (1) The Lord 
Chancellor will not in general supersede a commis- 
sion of lunacy after verdict, without seeing the 
lunatic. The Lord Chancellor has no authority 
to grant a partial supersedeas of a commission of 
lunacy. A commission cannot be superseded as 
to the person of the lunatic, <fe at the same time 
continued in force as against the parties account- 
able for the lunatic’s estate. 

(2) A lunatic who has recovered will be allowed, 
without superseding the commission, to have the 
control of his fortune, & to superintend the prose- 
cution of accounts against accounting parties 
without the intervention of the committee. — Re 
Gordon (1847), 2 Ph. 242 ; 41 E. R. 935 ; sub 
nom. Re Stair (Lady), 8 L. T, O. 8. 405, L. C. ; 
previous proceedings, sub nom. Re Stair (1846), 6 
L. T. O. 8. 449, L. C. ; 1 Coop. temp. Cott. 227, 
L. C, 

773 . — Where a person duly 

found lunatic appeared to have recovered his 
sanity, but the medical evidence was conflicting, 
their lordships refused to order an immediate 
supersedeas, but suspended the commission for 
six months, giving the lunatic his personal liberty, 
& full possession of his estate in the meanwhile. — 
Re Blackmore (1863), 1 De G. J. «fe Sm. 84 ; 1 
New Rep. 187 ; 32 L. J. Ch. 436 ; 8 L. T. 264, 
476 ; 27 J. P. 132 ; 9 Jur. N. 8. 90 ; 46 B. R. 33, 
L. JJ, 

-.] — Re Collins (1848), 12 L. T. 

O. 8. 61, L. C. 

Partial supersedeas.] — See Sub-sect. 8, A., ante. 

Q, Costs. 

See Part XII., Sect. 6, post. 


Sub-sect. 9. — Transmission of Proceedings. 
See, generally, Lunacy Act, 1890 (c. 6), s. 107. 
775. Proceedings originating in Ireland — ^Tran- 
script transmitted to England — Alleged miscarriage 
of Justice in Ireland — No jurisdiction to rectify.] — 
Re Talbot, No. 082, ante. 


■D declining to proceu 

Re Crosbie (1869), 12 Ir. Jur; 257.- 

PART VII. SECT. 4, SUB-SECT. 8. 

t. Commission set aside as to pe 


— Not as to estate.] — The ot. baa 
power under Lunacy Act, 1898, to 
supersede an order declaring a person 
to be insane, so far as the person Is 


concerned, while leaving it in force as 
to the estate. — Re An Insane Person 
« W. L. R. (Eq.) 84 ; 15 

S. W. W. N. 324.— AUS. 



183 


Part VII.— Judicial Inquisitions as to Lunacy. 


Sub-sect. 10. — Committees. 

A, Proposals for Appointment. 

776. Attendance ot next ot kin— Order dis- 
couraging attendance avoided.] — It is greatly to 
the advantage of lunatics, generally speaking, that 
all the next of kin & the heir-at-law should be 
present when the proposals for committees of the 
estate & of the person are discussed. In their 
absence many cases would be decided in total 
ignorance of, or only with a partial & imperfect 
acquaintance with, those circumstances a thorough 
knowledge of which is necessary to enable the 
Lord Chancellor to determine whether the plans 
he is required to sanction, will bo beneficial, or 
detrimental, to the unfoi*tunate persons on whoso 
account they are framed. An order which might 
discourage the next of kin & heir-at-law from 
attending, when the proposals for committees 
of the person & estate are carried in, should be 
carefully avoided (Lord Eldon, C.). — Re Meux 
(1808), 2 Coop. temp. Cott. 106; 47 E. R. 1075, 
L. C. 

777. Generally ordered to attend.] — In 

general an order is not requisite that any of the 
next of kin may be at liberty to carry in proposals 
for committees of the person & estate of the lunatic, 
& that they shall have notice of any proposal for 
committees of the person & estate, which the 
party prosecuting the commission shall carry in. 
Where from any peculiar circumstances such an 
order is requisite, the case probably will very 
rarely occur in which the Lord Chancellor will 
decline to make it. The policy here has long been 
in favour of making such an order. If the persons 
connected with the lunatic by blood, & interested 
in his estate, shall not come forward, & they not 
unfrequently will not care to come forward when 
obstacles are thrown in their way, the conse- 
quences will be extremely mischievous. It is, 
in general, only by means of the information, 
which such persons possess, that the Lord 
Chancellor can ascertain whether any proposal, 
upon which he is called to exercise a judgment, 
ought to be adopted as the most conducive to 
the case & welfare of the lunatic, & to the 
security of his property (Lord Lyndhurst, C.). — 
Re Howell (1829), 2 Coop. temp. Cott. 107 ; 47 
E. R. 1076, L. C. 

778. Order for leave to propose — In anticipation 
of finding of Jury.] — Re Webb (1846), 2 Ph. 10 ; 
17 L. J. Ch. 276 ; 7 L. T. O. S. 465 ; 41 E. R. 
844, L. C. ; subsequent proceedings^ 2 Cooi). teyuj). 
Cott. 102, 145, L. C. 

B. Interim Committees. 

779. When appointed — Leave to traverse — 
Husband of lunatic becoming incapable of attending 
to business.] — A lady, who had been found lunatic, 
obtained leave to traverse, <& no committee was 
appointed. Her husband, who had petitioned for 
the inquisition, having before the trial of the 
traverse, become incapable of attending to 
business, the ct. appointed interim committees of 
the lady’s person, with liberty to take such pro- 
ceedings with respect to the traverse as they 
should think fit. — Re Armstrong (1858), 2 Dc G. 
& J. 123 ; 44 E. R. 934, L. C. & L. JJ. 

780. Improper performance of duties — Delay — 


Practice.] — (1) Where the nearest of kin are 
foreigners, domiciled abroad, the Chancellor will 
not appoint them committees of the person to 
the exclusion of persons resident in this country 
who ^e one degree more distantly related to the 
lunatic ; but where the foreign relatives com- 
plained that the lunatic had been treated harshly 
& injudiciously, though the charges were not 
fully made out, the Lord Chancellor deemed 
sufficient had been proved to show that a change 
of treatment was necessary, & he therefore 
suspended the final appointment of the English 
relatives, who had been appointed interim com- 
mittees, to be committees of the person until 
satisfactory changes of treatment had been made. 

(2) It is the duty of the interim committees, 
under such circumstances, to communicate to the 
advisers of the foreign relatives the steps taken 
towards affecting his lordship’s directions. — Re 
Bariatinsky (1845), 6 L. T. O. S. 17, L. C. 

781. Duty of interim committee — To communi- 
cate with lunatic’s relatives resident abroad — In 
respect of decisions of court — Relatives having 
interest in lunatic’s affairs.] — Re Bariatinsky, 
No. 780, ante. 

C. AppoinUnent of. 

(a) In General. 

See, generally. Lunacy Act, 1890 (c. 5), s. 108 (2). 

Mode of appointment.] — Lunacy Rules, 1892, 
rr. 31, 32. 

Temporary provision pending appointment.] — 

See Lunacy xYct, 1890 (c. 5), s. 130. 

782. Who appointed — Relative preferred to 
stranger,] — Jurisdiction to expunge scandal from 
an affidavit in lunacy, or bkpey., on reference to 
the master. In the appointment of committee 
of a lunatic relations, unless some specific objection, 
preferred to strangers. The wife appointed com- 
mittee of the person, not alone, but jointly with a 
relation. — Exp. Le Heup (1811), 18 Ves. 221 ; 34 
E. R. 300, L. 0. 

783 . J — Reluctance with which a 

stranger is appointed committee of a lunatic, who 
has relations. — Re Watkins (1846), 1 Coop. temp. 
Cott. 225 ; 47 E. R. 831, L. C. 

784. Person with carriage of inquiry — Has 

no priority.] — Re Webb, No. 672, ante. 

Committee of person.] — See Sub-sect. 10, 

C. {h), post. 

Committee of estate.] — See Sub-sect. 10, 

C. (c), post. 

785. Jurisdiction to appoint — Inquisition in 
England— Lunatic’s property in Ireland.] — Where 
an individual is found lunatic under an inquisition 
taken in England, the appointment of com- 
mittees of his person rests with the Lord Chancellor 
of Great Britain, notwithstanding that the 
property of the lunatic is situated in Ireland, & 
that a transcript of the record of the inquisition 
has been transmitted to the Chancery of that 
country, with a view to the appointment of com- 
mittees of his estate by the Lord Chancellor of 
Ireland. — Re Tottenham (1837), 2 My. & Cr. 39 ; 
40 E. R. 656, L. C. 

786. Objection to appointment — On petition to 
confirm — Entry of caveat.] — Leave may be given 
to the party who has entered a caveat to the 


PART VII. SECT. 4, SUB-SECT. 10.— 

C. (a), 

7821. Who appointed — Relative pre^ 
/erred to airarwer.]— Re Perssb (1828), 
1 Mol. 489.— IR. 

a. JuriadictUm to appoint — Only to 
lunatic so found.] — The ct. will not 


appoint a committee of a limatio not 
found 80 by inquisition nor make any 
order affecting the lunatic’s property, 
however small it may be. — lie Arnott, 
Re CHAMPiaNV (1864), 2 W. W, & 
A’B. 11.— AUS. 

b. Objection to appointment — In- 


competence must he shown .] — ^The persou 
whom the master has approved for the 
oflace of receiver of funatio’s estate 
must, to reject him, be shown Inoom* 
petont. It is not sufflclent, merely 
that another person is more eligible.— 
Re Banoor (Lord) (1818), 2 ^1. 618 
— IR, 
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Seal, 4. — Proceeding euhsequeni to inquiry; Sub- 
aect. 10, C. (a), (5) <fc (c), D., E. (a) & (b), & F. ; 
svb^secU 11 ,] 

appointment of the new committee to endeavour 
to substantiate his objection, but it must be at 
the risk as to costs of the party interposing (Loed 
Lyndhitrst, C.),—Re Clarke (1844), 3 L. T. O. S. 
177, L. C. 

787. Appointment pending petition to traverse.] 

— Re Gumming, No. 735, ante. 


(h) Committee of Person, 

See, generally, Lunacy Act, 1890 (c. 5), s. 108 (2). 

Necessity for appointment.] Lunacy Act. 
1890 (c. 6), s. 108 (3). 

788. Who should be appointed — Comfort of 
lunatic paramount object.]— The husband of a 
lunatic has no absolute right to be appointed the 
committee of her person. The ct. has jurisdiction 
to exercise its discretion in making such an 
appointment as it may think best for the benefit 
of the lunatic . — Re Davy, [1892] 3 Ch. 38 ; 61 
L. J. Ch. 578 ; 67 L. T. 180 ; 41 W. R. 96 ; 8 
T. L. R. 701, L. JJ. 

789. Female lunatic — Husband no abso- 

lute right.]— L D (No. 2) (1892), 36 

Sol. Jo. 644, L. JJ. 

790. Male lunatic — Wife — Jointly with 

relation.] — Ex p, Le Heup, No. 782, ante. 

791. Jointly with another where 

wife’s superintendence injurious.]— Where the 
immediate superintendence of him [a lunatic 
husband] by his wife would operate injuriously to 
him, the ct. will appoint her committee of the 
person but wUl associate with her some other 
individual, to whom the particular care of the 
lunatic may be entrusted.— Dyce Sombre 
(1844), as reported in 3 L. T. O. S. 485 ; 8 Jur. 
817, L. C. 

— — Preference given to relatives.]— Sub- 
sect. 10, C. (a), ante, 

792. Whether proposed committee must 

be resident within jurisdiction.]— The committee 
of a lunatic ought to be resident within the juris- 
diction of the ct., &, therefore, an allowance made 
him for expenses in visiting the lunatic, dis- 
continued on his going to live in Scotland.— Re 
SraELDS p. Ord (1821), Jac. 94 ; 37 E. R. 

• Ov3y -Ij* O* 

^Fin^4^* — Johnstone v . Beattie (1843), 10 a. & 


: — :: Nearer relatives resident 

Mro^.j—Jte Bariatinsky, No. 780, ante. 

being proposed to appoint 
^ committee a person resident out of the juris- 
diction, the Master in Lunacy reported that as the 
proposed committee was resident out of the juris- 
diction he could not approve of him. The ct., 
though satisfied of the expediency of appointing 

^ do so until the Master had 
certified that the proposed committee was a 
person whom, if resident within the jurisdiction, 

approved.— Rc Bru^ire (1881), 17 
45L. T. 290; 30 W. B. 223, L. JJ. 

* 7~Tr Person Interested In lunatic’s estate.] 

796. Lunatic In custody of next of 


kin — Nominal committee appointed.] — Dormer’s 
Case, No. 407, ante. 

797. .] — No objection that the com- 

mittee of the lunatic’s person is the next of kin 
to the lunatic, & will come in for a share by 
Statute of Distribution, 1670 (c. 11), it being for 
the interest of the next of Idn to prolong the 
lunatic’s life, whereby his personal estate will be 
increased. — Neal’s Case (1729), 2 P. Wms. 544 ; 
24 E. R. 854, L. C. * 

798. .] — (1) The ct. will not grant 

the custody of the lunatic’s person to the next 
heir ; but the being entitled to a share of the 
personal estate by Statute of Distribution, 1620 
(c. 11), is no objection. 

(2) Inconvenient to grant the custody of a 
lunatic to two. — Ex p. Ludlow (1731), 2 P. Wms. 
635 ; 24 E. R. 893, 1.. C. 

799. .] — The old rule, that the next 

of kin of a lunatic is entitled to his estate upon his 
death, was not to be committee of the person, is not 
now adhered to. — Ex p, Cockayne (1802), 7 Ves. 
591 ; 32 E. R. 238, L. C. 

800. Married woman.] — The custody of a 

lunatic may be granted to a, feme covert though she 
be not sui juris b^ut under the power of her husband 
(Lord Parker, C.). — Ex p. Kingsmill (1720), 3 
P. Wms. Ill, n. ; 24 E. R. 990, L. C. 

801. Number to be appointed — Joint committee.] 
— Ex p. Ludlow, No. 798, ante. 

802. Order for delivery ol lunatic to the com- 
mittee — Habeas corpus not necessary.]— Ex p. 
Cranmer, No. 1, ante. 

(c) Committee of Estate. 

See, generally. Lunacy Act, 1890 (c. 5), s. 108 (2). 

803. Who should be appointed — Master In 
Chancery.] — The ct. will not appoint a Master in 
Chancery to an office, in respect of which he will 
be liable to account ; as committee of a lunatic’s 
estate. The ct. refused to appoint a person com- 
mittee of a lunatic, upon the circumstances : 
particularly, that he had agreed to give part of the 
profits to another. — Ex p. Et>etcher (1801), 0 
Ves. 427 ; 31 E. R. 1127, L. C. 

Annotation : — Apld. Ex p . I'incko (1817), 2 Mer. 432. 

804. Residence near lunatic.] — Re Er- 

RINGTON, Ex p. Fermor, No. 889, post. 

805. Residence at a distance not per 

se a disqualification.] — (1) The residence of a com- 
mittee at a great distance from the lunatic & his 
estate is not per se a disqualification for the office. 

(2) The 13th General Order in Lunacy of Oct. 
1842, enables the master to institute inquiries 
report thereon without a previous order of refer- 
ence for that purpose ; but such report requires 
the sanction of the Great Seal before it can be 
acted upon. Where the committees of a lunatic, 
acting with the sanction of the master, but, by 
mistake, without the authority of the Great Seal, 
had expended large sums in improving the estate, 

& had done other acts of an important character, 
the ct. refused to discharge the committees, or to 
direct a reference at their cost to inquire as to the 
propriety of such acts, no mala fides being shown, 

& no improper items being pointed out in the 
accounts which had been passed by the master. 

(3) In proceedings in lunacy, the attendance of 


PART VII. SECT. 4. SUB-SECT 

C. (b). 

788 i. Who S^iovld he nnnryl^ 
paraTTuniTU^t 

of a lunatic, the ct 
attend as far as possible to the v 


& inclinations of the lunatic . — Re 
Leacjooke (1838), L. & G. temp. Plunk. 


PART VII, SECT. 4 , SUB-SECT. 10.— 

C. (c). 

0 . Who should be appointed — Re- 


lation preferred to master .] — Whenever 
a person oonnooted with the family can 
be found eligible 8c willing to give 
security, 8c undertake it, ho ought to be 
appointed oomxnittee of the estate, 8c 
not a master . — Re Hussey (1828), 1 
Sfol. 226.'— IR. 
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Part VII.— Judicial Inquisitions as to Lunacy. 


the heir-at-law is required, not for the protection 

or iite own interest, but for the protection of the 
lunatic. 

(4) "^^ere an infant heiress-at-law, residing with 
her mother, a widow, was represented before the 
ma^T^r by her mother’s solr., <fc the accounts 
had been regularly passed, the ct. refused, on the 
petition of the heiress-at-law, to re-open the 
accounts on the sole objection, that the heiress at 
the time of passing such accounts had no legal 
guardian appointed.— 72c Brown (1849), 1 Mac. & 
1 H. & Tw. 348 ; 19 L. J. Ch. 96 ; 14 
L. T. 0. S. 101 ; 41 E. R. 1240, L. C. 

806. Out of jurisdiction.] — 

Re BRutoE, No. 794, ante. 

807. Mother & guardian — Preferred to 

party interested In personal estate.]— The mother 
& guardian of an infant tenant in tail in remainder 
preferred to the nominee of the party interested 
in the personal estate of a lunatic, tenant for life, 
as committee of his estate.— i2c Webb (1848). 2 
Ph. 532 ; 41 E. R. 1049, L. C. 

Annotation Re Scarlett (1873), 8 Ch. App. 739. 

Preference given to relatives.]— Sub- 
sect. 10, C. (a), ante. 

808. Person who Is an accounting party.] — 

Re Millington (1854), 2 Eq. Rep. 158, L, .TJ. 

809. Number to be appointed — Where two 
estates some distance apart.] — In a case where a 
lunatic had two estates situate at a distance from 
each other, & of considerable value, the ct. under 
the circumstances appointed a separate committee 
for each,— 72e Robins (1831), 2 Russ. & M. 449 ; 
39 E. R, 464, L. C. 

810. One abroad.] — Where a lunatic 

was a widow & interested in property of consider- 
able value situate in Russia, the ct. appointed her 
eldest son, who resided in Russia, & her daughter, 
who resided in England, joint committees of her 
estate, & accepted as security the bond of the 
committees & of their brothers & sisters. — Re 
Hopper (1897), 06 L. J. Ch. 569 ; 77 h. T. 154, 

i. JJ . 


D. No one Willing to Act. 

See Lunacy Act, 1890 (c. 5), s, 108 (2). 

811. Receiver appointed.] — Receiver of a 
lunatic’s estate appointed, when no one would 
act as committee. — Re Radcliffe, Ex p. Rad- 
CLIFPE (1820), 1 Jac. & W. 639 ; 37 E. R. 512. 

812, .] — Appointment of a receiver with 

a salary where no one is willing to become the 
committee of the estate. — Re Betfs (1844), 3 
L. T. 0. S. 237. 

SeCy generalhjy Part VIII., post. 


cient cause for removing him on account of the 
fund for maintenance ; but the custody of the 
person will not be changed, if the master finds it 
proper with regard to the comfort of the lunatic, 
that it should continue. — Ex p. Mildmay (1795), 
3Ves. 2; 30 E. R. 862. 

Annotation : — Eefd. Re Birch, Ex p. Proctor (1818), 1 Swan. 

531. 

814. ,] — The committee of the person of a 

lunatic not removed in consequence of his bkpey. 
On a petition to remove the committee of the 
person, the ct., not being prevented by the form 
of the petition from granting relief according to 
the nature of the case, directed an inquiry, whether 
the comfort of the lunatic was sufficiently provided 
for ; regard being had to the sum allowed. — Re 
Birch, Ex p. Proctor (1818), 1 Swan. 531 ; 36 

E. R. 493. 

Effect of death of lunatic.]— Part X., Sect. 
14, sub-sect. 3. 

(h) Committee of Estate. 

815. Joint appointment — Husband & wife — 
Wife next of kin — Death of wife.] — A custody of 
a lunatic’s estate granted to baron & femCy the 
feme being next of kin, determines on her death. — 
Ex p. Lyne (1735), Cas. temp. Talbot, 143 ; 25 
E. R. 707. 

816. Death of one — Estate very small.] — 

When one of two committees of a lunatic’s estate 
had died, & the property was very small, the ct., 
without a fresh reference to the master, ordered the 
income to be paid to the surviving committee on 
evidence of his solvency. — Re Noble (1852), 2 
De G. M. & G. 280 ; 21 L. J. Ch. 748 ; 18 L. T. 0. S. 
266 ; 42 E. R. 880. 

817. Insolvency.]— p. Mildmay, No. 813, 
ante 

818. .]— 72e Porch (1815), 4 L. T. 0. S. 

390. 

819. Retirement due to age & health — Fresh 
appointment without reference to master.] — Re 
PowEL (1852), 19 L. T. 0. S. 333, L. JJ. 

Position on death of lunatic.] — See Part X,, 
Sect. 14, sub-sect. 3. 


F. Costs. 

See Part XIL, Sect. 8, sub-sect. 1, post. 


Sub-sect. 11, — ^Production and Inspection op 

Documents. 


E. Termination of Appomt merit. 

(a) Committee of Person, 

813. Bankruptcy of committee.] — Bkpey. of 
the committee of the person of a lunatic is a suffl- 


See Discovery, Vol. XVIII., pp. 62, 63, Nos. 
185-198. 

820. Inspection of papers for purpose of super* 
sedeas.] — Re Dyce Sombre (1844), 2 L. T. 0. S. 
398. 


d. Duly of district judge to ap- 
point,] — Under Lunacy Act, 1858, 
8. 9, it is incumbent upon a district 
Judge to appoint a manager of the 
estate of a person adjudged to bo of 
unsound mind.— Tte Joga Koer (1903), 
I. L. R. 30 Calc. 973.— IND. 


e. Discretion of court — Lunatic pos^ 
sessing business capacUy.) — A. B. u. 
C. D., [1891] A. C. 610.— SCOT, 

f. Effect on property outside juris- 
diction.\--Re Knoop (1883), 1 C. L. J. 
115.— S. AF. 


PART Vn. SECT. 4. SUB-SECT. 10.— 
E. (b). 

817 i. Insolvency.] — ^Tlm committee 
of a lunatic Is liable to oe discharged 
from his ofQoe if he become Insolvent. — 
Re Hudson (1879), l Q. L. J, Supp. 1. 
— AUS. 
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Part VIII. — Appointment of Receiver. 


Sect. 1.— PROCEDURE ON APPUCATION FOR 

APPOINTMENT. 

See Rules in Lunacy, 1892, rr. 19, 48-52 ; 
Lunacy Acts, 1890 (c. 6), s. 116; 1908 (c. 47), s. 1. 

821. Two lunatics members of same family — 
Separate summonses — Necessity for separate aCQ- 
davits In support.] — Be Morris, No. 1605, post 


Sect. 2.--PERSONS FOR WHOM RECEIVER MAY 

BE APPOINTED. 

See Lunacy Act, 1890 (c. 5), s. 116 (1). 

822. Person lawfully detained — Person detained 
abroad.] — A “ person lawfully detained as a 
lunatic ” in Lunacy Act, 1890 (c. 5), s. 116 (1) 
(c), means a person lawfully detained under the 
provisions of that Act, consequently within 
the jurisdiction, & does not include a person law- 
fully detained in a foreign country under the laws 
of that country. There is therefore no jurisdiction 
to appoint a receiver of the income of any such 
person under Lunacy Act, 1890 (c. 5), s. 116 (2). 
—Be Watkins, [1896] 2 Ch. 336; 65 L. J. Ch 
636 ; 74 L. T. 504 ; 60 J. P, 500 ; 44 W. R. 
609 ; 40 Sol. Jo. 512, L. JJ. 

Annotation : — Distd. He Whailey, [I906j 1 Ch. 565. 

823. Under Idiots Act, 1886 (c. 25).] — 

Be WiiALLEY, No. 1898, post. 

See, now. Mental Deficiency Act, 1913 (c. 28). 

Persons incapable of managing affairs — Old age 
or disease — Person not detained or found insane.] — 
See No. 1290, post. 

Proved of unsound mind — Possessing pro- 
perty not exceeding certain sum in capital or In- 
come.] — See Lunacy Act, 1890 (c. 5), s. 116 (1) (e). 

824. How property ascertained.] 

■ — Semble : the order of the Lord Chancellor, 
under 11 Geo. 4 & 1 Will. 4, c. 60, s. 5, confers no 
title on a purchaser of mtged. hereditaments 
under a power of sale, where the purchase-money 
exceeds £700, although the total amount due & 
payable beneficially to the estate of the lunatic, 
not found so by inquisition is less than that sum ; 
but the Lord Chancellor, on the petition of the 
receiver of the lunatic’s estate, the purchaser con- 
senting to take the title, directed a reference to 
the master, to inquire whether the lunatic was a 
mtgee., what sum was due on the mtge., whether 
the sale that had been made was a proper one, & 
what sum would be coming to the lunatic mtgee. 
on its completion . — Be Sandford (1849), 1 Mac. 
&; G. 538 ; 2 H. & Tw. 137 ; 47 E. R. 1629, L. C. 

825. .] — In ascertaining 

whether the property of a person of unsound mind 
is of the amount of £1,000 or less, so as to bring the 
case within 25 & 26 Viet. c. 86, s. 12, his debts 
& the expenses incurred in his past maintenance 
since he became of unsound mind are to be 
deducted.— Re Faircloth (1879), 13 Ch. D. 307 ; 
42 L. T. 72 ; 28 W. R. 481, L. JJ. 

826. .] — By Rules in 

Lunacy, 1892, r. 126, “ There shall be paid a per- 
centage at the rate of 4 per cent, per annum on 
the clear annual income, amounting to £100 & 
upwards, of every lunatic so found by inquisition, 
but so that no larger sum shall be payable in any 


case in any one year than £400 ” : — Held : in 
calculating the clear annual income ’* of a lunatic 
so found by inquisition no deduction could bo 
allowed for the legal costs of general manage- 
ment or administration of his estate. — Be Weld, 
[1923] 1 Ch. 247 ; 92 L. J. Ch. 286 ; 129 L. T. 
122; 39 T. L. R. 215, C. A. 

827. Meaning of “property.^'] 

— (1) In ascertaining whether the property of a 
lunatic, under the summary jurisdiction of 25 & 
26 Viet. c. 86, does or does not exceed £1,000 in 
value, the word “ property ” must be taken to 
mean “ clear property. 

(2) An arrangement for the disposition of an 
estate, made between parties interested in common 
with a lunatic in the estate, although it involves 
complicated accounts, may be made the subject 
of a reference within 25 & 26 Viet. c. 86, s. 13. — 
Be Adams (1864), 4 De G. J. & Sm. 182 ; 3 New 
Rep. 339 ; 9 L. T. 626 ; 10 Jur. N. S. 137 ; 12 W. R. 
291 ; 46 E. R. 880, L. C. 

Annotation : — As toil) Apld. Be Faircloth (1879), 13 Ch. D. 

307. 

Sect. 3.— EFFECT OF APPOINTMENT. 

828. Protection of lunatic’s property by court — 
Date of commencement — Necessity for order of 
court.] — Be Clarke, No. 1077. post. 

829. Subsequent acts of lunatic — Void — Execu- 
tion of equitable charge.] — Be Marshall, Mar- 
shall v. Whatoley, No. 173, ante. 


Sect. 4.— EFFECT OF EXPIRATION OF ORDER 
FOR LUNATIC’S DETENTION. 

830. Continuance in force of order for receiver- 
ship — TUI discharged by further order.] — An order 
made by a Master in Lunacy under 1890 Act (c. 5), 
s. 116 (1 ) (c), appointing a receiver & manager of the 
y3roperty of a person of unsound mind not so found, 
who at the date of the order was “lawfully de- 
tained ’ ’ under a reception order, does not necessaril y 
come to an end when the reception order expires & 
the person to whom it refers ceases to be lawfully 
detained ; but a fiu^her order of the ot. is required 
to discharge it, & the ct. will not make such order 
unless satisfied that the person in question is no 
longer subject to the delusions which may have 
led to the detention. — Be B. A. S., [1898] 2 Ch. 
392 ; 67 L. J. Ch. 453 ; 78 L. T. 638, L. JJ. 

831. .] — A person of unsound mind, 

not being a lunatic so found by inquisition, on 
obtaining his discharge from an asylum is deemed 
to have recovered his sanity, notwithstanding 
that an order appointing his wife receiver of the 
dividends, interest & income of his property is 
still in force, & such a person can commit an act 
of bkpey. 

The order [imder s. 116 of the Lunacy Act, 
1890] remains in force until it is discharged 
(Phillimorb, J.). — Be Belton (1913), 108 L. T. 
344 ; 29 T. L. R. 313 ; 57 Sol. Jo. 343, D. C. 


Sect. 5.— COSTS. 
See Part XII., Sect. 7, post 


PART VIII. SECT. 1. 

g. Medical aJ/idavUs.] — An appli- 
cation to declare a person a lunatic 
without the expense of a commission 
must be supported by affidavits of 


more than one medical man . — Re 
Patton (circa 1858), 1 Ch. Ch. 192.— 

CAN. 

h. Who may appoint — Master in 
chambers .^ — An appon. imder rule 69, 
O. J. Act, for an order appointing the 


official guardian the guardian of one of 
defts., a person of unsound mind, not 
so found : — Held : the motion should 
be made before the master in chambers. 
— Crawford v. Crawford (1881), 9 
P. R. 178.— can. 
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Part IX. — Judicial Powers over Person. 


Sect. 1.— IN GENERAL 
832. Access to lunatic — Power of court to 
refuse.] — Access to a lunatic by a person entitled 
upon the death of the lunatic in default of appoint- 
ment by her, to see, whether she was in a state to 
exercise the power, refused . — Ex p. Lyttelton 
(1801), 6 Ves. 7 ; 31 E. R. 911, L. C. 

Annotation Cousd. He B , [1891 J 3 Ch. 274. 


Sect. 2. --MAINTENANCE AND ACCOUNTING. 

833. Liability of committee to account — Sum 
allowed for maintenance of children — Gross fraud.] 

— The ct. allowed the profits of the lunatic’s estate 
to the committee for the maintenance of his person. 
The lunatic died, his administrator brought a bill 
for an account of these profits ; defendant, the 
committee, pleaded this order of ct. of the allow- 
ance of the profits for the lunatic’s maintenance ; 
the plea ordered to stand for an answer ; but the 
ct. declared they would not relieve in such case 
without gross fraud. — Sheldon v. Fortescue 
Auind (1731), 3 P. Wms. 104; 24 E. R. 987, 
L. C. 

Annotation : — Mentd. Palmer r. Marc (1773), 2 Dick. 490. 

834. Special circumstances.] — Where 

an annual sum of money is ordered to be paid to 
the committee of the person for the maintenance 
of a lunatic, the committee is not bound to keep 
accounts, &, as a general rule, will not bo ordered 
to account. But the committee may be ordered 
to account under special circumstances, as when 
the lunatic has been improperly maintained, or 
the sum allowed has clearly not been expended. 
Where a committee liad received one allowance for 
the maintenance of a lunatic Sc another for the 
maintenance of her infant children, & had, after 
properly maintaining the lunatic, spent the re- 
mainder of her allowance on the maintenance of 
the children : — Held : he would not be ordered to 
account on the petition of the children. — lie 
French (1868), 3 Ch. App. 317 ; 37 L. J. OJi. 537 ; 
18 L. T. 139 ; 16 W. R. 657, L. J, 

Annotation : — Re!d. Strangwayes v. Head, [1898] 2 Ch. 419. 

835 . Separate maintenance for chil- 

dren — Account on petition by children.] — lie 

French, No. 834, ante. 

836. Proof of insuffleient mainte- 

nance by committee.] — The committee of the estate 
of a lunatic was authorised by an order of Mar. 
1896, in the common form, to pay to the com- 
mittee of the person £2,500 per annum for the 
lunatic’s maintenance ; the order also pro^d^ 
for the keeping up of a considerable establish- 
ment, Sc that the committee of the person should 
be at liberty to reside in the lunatic’s own house 
& have the use of the horses, carriages, & other 
effects of the lunatic. As a matter of convenience 
to the committee of the person, the allowance was 
paid quarterly in advance. A quarterly ^ pay- 
ment of £625 was made on Oct. 29, 1896, & thirteen 


days afterwards the lunatic died. The exors. 
of the lunatic claimed to be repaid the sum of 
£528, being the proportionate part of the quarter’s 
allowance for the period subsequent to the deatli 
of the lunatic ; or, in the alternative, an inquiry 
what was properly payable for the maintenance 
of the lunatic during the thirteen days, & brought 
an action to enforce .this claim ; — Held : as the 
lunatic had not been iriaintained for the whole 
year, the exors. were entitled to receive from the 
committee of the person such portion of the yearly 
allowance as had not been properly expended for 
the purposes of the lunatic ; Sc an inquiry was 
directed what sum ought to be allowed to the 
committee of the person during the time the lunatic 
was maintained, regard being had to the order of 
Mar., 1896, with liberty to apply in chambers for 
any balance that might be found duo to the 
lunatic’s estate, Sc as to costs. — Strangwayes v. 
Read, [1898] 2 Ch. 419 ; 67 L. .T. Oh. 581 ; 79 
L. T. 245 ; 46 W. R. 671 ; 14 T. L. R. 508 ; 42 
Sol. Jo. 651. 


Sect. 3.— RESIDENCE OF LUNATIC SO FOUND. 

837. Permission to reside out of jurisdiction.] — 

(1) Wliere the lunatic’s delusions are entirely 
consequential upon an unfounded jealousy of his 
wife’s fidelity, the wife, though she may be con- 
tinued one of the committees of the person, will 
not be allowed any active superintendence or con- 
trol over the lunatic ; Sc the lunatic, if attended 
by a proper person, will be permitted to reside 
abroad, out of the jurisdiction. 

(2) The invariable principle Sc practice of this 
ct. is, that when once a jury liad pronounced a 
person to be insane, the clearest possible case 
must be made out of recovery before the ct. can 
interfere to set aside the commission. The proper 
state of things, that the person should be conscious 
of his previous delusions, Sc that they left him ; Sc 
not still to adhere to them as if they were true 
(Lord Oottenham, C.). — lie Dyce Sombre (1844), 
3 L. T. O. 8. 485 ; 8 Jur. 817, L. 0. 

838. .] — Leave given for a lunatic, under 

particular circumstances, to reside in Scotland, 
his committee, who resided in England, under- 
taking to bring him within the jurisdiction when- 
ever it should be required . — He Jones (1844), 1 
Ph. 461 ; 4 L. T. O. S. 249 ; 41 E. R. 707, L. C. 

839. ,] — He Dyce Sombre (1847), U 

L. T. O. S. 241, L. C. 


Sect. 4.— HABEAS CORPUS. 

See, generally, Crown Practice, Vol. XVI. 

pp. 248 et seq. ... 

840. Habeas corpus ad subjiciendum — Valid! t 

of detention of lunatic.] — Discharge from a 
house by habeas corpus. — R. v. Turlington (1761 
2 Burr. 1115 ; 97 E. R. 741. 


PART IX. SECT. 1. 

k. No power io compel lunatic to 
go to aeylum.}— li a lunatic bo well 
taken care of by his own people at 
home, he should not be forood to go to 
lunatic asylum, there being apparently 
no provision in the Lunacy Act 
authorisiiig a district judge to send such 
a person to the eisylum. — Re Jog a 
Kobr (1903), I. L. B. 30 Calo. 973.— 
IND. 


PART IX. SECT. 3. 

;7 i, Permwsimi, to reside out of the 
[diet ion.]— Where a person has been 
ired a lunatic on petltiou, the 
I Chancellor will not, in the absence 
pecial circumstance, send mm to 
le out of Ireland. — Re Birch (1892), 
R. Ir. 274.— IR. , „ , , 

Meanina of “residence - a 
tic who was contood in Mon^h^ 
um had a farm in County Cavan, 


& usually resided there : — Held : “ ws 
denoe under Lunacy Act, 1881 
means ordinary residence m dl 
tlnguishod from compulsory detentlo 
& the lunations real resldenoo was 
Cavan. — Be Murtha, Ex p. CoNix: 
(1910), 44 I. L. T. 114.— IR. 

PART IX. SECT. 4. 

840 i. Habeas corpus ad subjiciendv 
— Validity of detention of lunatic . \ — . 
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Sed^ 4. — Habeas corpus. Part X, Sect, 1 : Sub^ 
sect, A, <fc B, (g).] 

841. ,] — Ex p, Lloyd (1845), 4 

L. T. O. S. 359 ; 9 J. P. Jo. 115. 

842. .] — Ex p. Lunacy Comrs. 

(1849), 13 L. T. O. S. 123 ; 13 J. P. Jo. 313. 

843. .]— Beijl (1891), 91 L, T. Jo. 

375. 

844. .] — Re Steneult (1894), 29 


brought up.] — When it appears that the party is 
actually insane, the ct. will not direct the oody to 
be brought up on habeas corpus, — R, v, Clarke 
(1762), 3 Burr. 1362 ; 97 E. R. 875. 

Annotcuion : — Consd. K. i’. Brixton Prison, Ex p. Servinl, 
[1914] 1 K. B. 77. 

852. .]—Ex p, (1852), 16 


J. P. Jo. 53. 
853. 


Whether court will direct issue 


L. Jo. 345, D. C. 

845. 

May 1. 

846. 

J. P. Jo. 422. 

847. 


-.]— Elton (1896), Times, 

-.] — Re Wilkinson (1919), 83 

- Who may apply for writ — 
Stranger without authority .]—No one can support 
an application for a writ of habeas corpus on behalf 
of another without some authority or legal right 
to make it. 

The relation of attorney & client on a special 
retainer for a specific purpose, or business not 
necessarily involving or importing a retainer to 
apply for a writ of habeas corpus, does not give an 
authority to the attorney to make such an appli- 
cation on behalf of his client. In the case of an 
alleged lunatic, ^ his retainer of an attorney to 
prosecute a petition of lunacy does not give such 
an authority, even although the attorney be 
denied access to him, & if, under such circumstances 
the application be made by the attorney, without 
any affidavit from the client, &: without any affi- 
davit showing that he expressly authorised the 
application, or is detained against his will, <fe with- 
out any explanation of the absence of such express 
authority or affidavit on his part beyond the mere 
fact of his detention, & of the exclusion of his 
attorney, the rule will be discharged with costs. 

Semble: the proper course is to apply to the 
I-iOrd Chancellor of the Comrs, of Lunacy to admit 
the attorney to have access, or to allow a comr. 
for taking affidavits to wait on the alleged lunatic 
for the purpose of his making an affidavit if he 
desme to make one. — Ex p. Child (1854), 15 C B 
238; 23 L. T. O. S. 190; 139 K R. 413 ; 
nom. Re Fitzgerald, Ex p. Child, 2 C. L. R. 
1801 . 

Tr~ “T” Attorney retained by 
client .] — Ex p. Child, No. 847, ante. ^ 

849. Sufficiency of return to writ.!— 

R. V. Wright (1731), 2 Stra. 915 ; 93 E. B. 939 • 
Bvb rum. Anon., 2 Barn. K. B. 35. ’ 

.]— Be Fell, No. 1853, 

861. Whether lunatic must be 


as to lunacy — Lunatic not entitled as of right to 

Issue.] — Neither under the Victoria Lunacy Act 
of 1890 nor under a habeas corpus is a person law- 
fully detained as a lunatic entitled as of right to 
have the question of his lunacy decided by means 
of a jury. Special leave to appeal from certain 
orders of ct. refused, petitioner’s object being to 
obtain a jury’s decision as to the lunacy. 

The ct. may come to a conclusion, as it has done 
in this case, that appct. is lawfully detained upon 
the evidence before it. The ct. is not bound to 
direct an issue to be tried by a jury. The ct. 
can always direct such an issue if the ct. is of 
opinion that justice requires it (Lord Lindt.ey). 
— Exp. Gregory, [1901] A. C. 128 ; 70 L. J. P. C. 
19 ; 83 L. T. 441, P. C. 

854. Habeas corpus ad testificandum — Fitness 

to be removed from asylum.] — In order to obtain 
a habeas corpus, to bring up a pei'son confined in a 
lunatic asylum as a witness, it is necessary that 
the affidavit should show that ho is in a fit state 
to be removed, & that he is not a dangerous 
Innatic.—Ex p. (1834), 3 Dowl. 161. 

855. .] — A habeas corpus ad testi- 

ficandum may be obtained to bring up the body of 
a confined lunatic to give evidence in a cause, 
upon an affidavit showing that he is not a 
dangerous lunatic, & that he is in a fit state to be 
brought up. — F enneij. v. Tait (1834), 1 Or. M. 
& R. 584 ; 5 Tyr. 218 ; 149 K. R. 1213. 

856. Habeas corpus ad respondendum — Re- 
moval to asylum after committal for trial — Issue of 
writ by Judge of assize.] — Where prisoner was 
corrunittcd for trial by the magistrates to the 
assizes, but, after committal, was removed by them 
to the county lunatic asylum, the judge of Jissize 
has power to issue a habeas corpus to bring prisoner 
up for his trial. — R. v. Peacock (1870), 12 Cox, 
C. C. 21. 

;--Mentd. R. r. Shurmcr (188G), 2 T. L. II. 

f O I « 

857. Habeas corpus to be surrendered In dis- 
charge of bail.] — A lunatic may be brought up by 
habeas corpus from St. Luke’s Hospital to be sur- 
rendered in discharge of his bail. — P illop v, 
Sexton (1803), 3 Bos. & P. 550 ; 127 E. E. 297. 


Da(^ (1913), 25 O. W. R. 633 ; 5 
O. W. N. 774.— CAN. 

“7 Whether court wVl 

direct issue as to lunacy .] — Upon a 


habeas corpus application on behalf of 
^ alleg^ed lunatic for his diBchargre 
iroin an aeyluin, the ct. may direct 
an Israe to try the qucBtion whether 
appct. ia at the time of the inquiry of 


unsound mind & incapable of managing^ 
himself & his affairs, & whether if being 
found insane, ho is dangerous to be at 

w. L. u. 

1J2; 11 W. W. R. 132.— CAN. 
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Part X. — Judicial Powers over Estate. 


Sect. 1.— COMMITTEES AND RECEIVERS. 

Sub-sect. 1. — ^Position of Committee or 

Receiver. 

A. In General, 

858 Lien on estate.] — Barnbsley v, Powell, 
No. 1646, poet, 

859. Special lien — Alter death ol lunatic — 

As against purchaser with notice ot committee’s 
claim.] — A committee of a lunatic has no special 
lien upon the estate, after the death of the lunatic, 
for money expended by him on his behalf, & a 
purchaser having notice of the claim of the com- 
mittee is no more bound to see to the application 
of the purchase-money than if he bought with 
notice of simple contract debts. — Jones v. Noyes & 
Allen (1858), 28 L. J. Ch. 47 ; 32 L. T. O. S. 102 ; 
4 Jur. N. S. 1033 ; 7 W. R. 21. 

860. Application of savings of management — 
Payment of Interest.] — Brother of lunatic, com- 
mittee of the estate, had managed it nine years 
before the commission, during which time there 
were considerable savings. To pay interest, 
though alleged, he made no use of it, unless par- 
ticular circumstances to justify that. — Re Chum- 
ley (1790), 1 Ves. 156 ; 30 E. R. 278, L. C. 

861. Who may be appointed — Solicitor under 
Inquisition ol lunacy.] — Solr. under a commis- 
sion of lunacy not to be appointed receiver of the 
estate of the lunatic. — Ex p, Pincke (1817), 2 
Mer. 452 ; 35 E. R. 1013, L. C. 

Principles governing appointment.] — See 

Part VII., Sect. 4, sub-sect. 10, C. 

862. Duty to keep down Interest — Mortgage.] — 
Docketing the issue without docketing the judg- 
ment, & the debt, damages, & costs recovered 
thereby, is not a sufficient docketing a judgment 
within 4 A 5 Will. & Mar. c. 20. Therefore, where 
a committee of a lunatic, against whom judgment 
had been obtained but not duly docketed, paid 
over rents to a mtgee. of a date subsequent to 
the judgment, it was held, that he was not liable 
as for money had & received to the use of pltf., 
who claimed as tenant by elegit under the judg- 
ment ; for it was his first duty as committee to 
keep down the interest on the mtge. — Braith- 
WAiTE V. Watts (1832), 2 Cr. & J. 318 ; 2 Tyr. 
293 ; 1 L. J. Ex. 97 ; 149 E. R. 130. 

863. Officer ol court — Powers.] — Semble: the 
committee of a lunatic has not powder to vary or 
exchange debts, or alter contracts entered into by 
the lunatic, they being merely officers of the ct. — 
He Stocks, Ex p, Parker (1842), 2 Mont. D. & 
De G. 511 ; 11 L. J. Bey. 20 ; 6 Jur. 541, Ct. of R. 

864. Freedom from Interference — By person 
other than court — Complaint by creditor.] — The 
control of the committee over a lunatic’s estate 
will not generally bo interfered with, except in 
case of improper conduct on the part of the 
committee, & therefore a petition presented 

PART X. SECT. 1> SUB-SECT. 1.— A. 

n. Aammption of conirol of estate 
hy stranyer — Liable to accoimt as 
trustee.] — A person who of his own 
motion assumes the care & control of 
the estate of a person of unsound mind, 
hy so doing constitutes himself a 
trustee & is liable to account ae such. — 
l^KllPBTUAL TKUSTEK CO., LTD. V, 

Thomas (1903), 3 S. R. N. S. W. 277 ; 

20 N. S. W. W. N. 133.~AUS. 

o. Duty to pay moneys into court.] 

— It is the duly of the committee to 
pay into ct. moneys which will not, 


on behalf of a joint-stock co., in which a lunatic 
was a shareholder, praying for a reference, 
whether it would be for the benefit of the lunatic 
that the amount due in respect of his shares by 
viitue of a call which had been made by the co., 
should be paid out of his estate, which petition 
was opposed by the committee, was dismissed 
with costs. — Re Hitchon (1846), 15 L. J. Ch. 
126 ; 6 L. T. O. S. 409, L. C. 

865. Complaint by relation — Against committee 
— Personal examination of lunatic.] — Re Bagster 
(1847), 9 L. T. O. S. 242, L. C. 

866. Answer of committee — Whether binding 
on estate of lunatic.] — A bill was filed against a 
lunatic & her committees. A., B., and C. After 
answer by the committees & replication, & evidence 
having been taken, but before the hearing, the 
lunatic died. Administration having been granted 
to A. & D. & E. the wives of B. & C., the suit was 
revived against A., B., & 0., D., & E, by bill of 
revivor ; & in the answer to the bill of revivor 
defts. claimed the benefit of the previous answer 
of the committees. To this answer no replication 
was filed: — Held: (1) (Lord Cranworth, C.) 
although the answer of the committees might not 
in general be binding on the estate of a lunatic, 
yet the representatives, being really the same 
parties as the committees, & having adopted their 
answer, must be concluded by it ; (2) (Lord 
St. Leonards) the answer of committees was 
in general binding on a lunatic’s estate, & under 
the circumstances there was nothing to take the 
case out of the general rule. — Stanton v, Per- 
ciVAL (1855), 5 H. L. Gas. 257 ; 24 L. J. Ch. 369 ; 
26 L. T. O. S. 49 ; 3 W. R. 391 ; 10 E. R. 898, 
H. L. ; affg, 8. C. sub nom, Percival v. Caney 
(1852), 4 De G. & Sm. 610, L. C. 

Annot^imis : — Generally, Mentd. Barbat v. Alien (1S52), 21 

L. J. Ex. 155 ; Stapleton v. Crofts (1852), 18 Q. B. 367 ; 

M'Neillie v. Acton (1853), 22 L. J. Ch. 820. 

Effect of death of lunatic.] — See Part X., Sect. 
14, sub-sect. 3, post, 

B, Duty to Act under Direction of Court, 

(a) In General, 

867. Liability for wrongful act of solicitor — 
Misapplication of estate of lunatic.] — A solr. to 

committees received & misapplied part of the estate 
of the lunatic & then died insolvent. The ct., 
although it held the committees answerable, yet, 
considering that, under the circumstances, the 
lunatic, if he recovered, would not enforce the 
liability, made a declaration that they were not 
to be charged with the loss, but the costs were 
not to be allowed out of the estate. — Re Moore 
(1853), 23 L. J. Ch. 153. 

868. Erroneous exercise of discretion.] — C., a 

committee of a lunatic, & who was also a trustee 
for other parties, was held liable for rents received, 
& wrongfully paid by him to those other parties 

PART X. sect. 1. SUB-SECT. 1.— 
B. (a). 

r. Foreign curator — Recognition by 
court,] — A curator or other person 
or body duly appointed by a foreign ct. 
to a lunatic wftnin its lunsdiction will 
bo recognised by the ot. & authorised 
to deal with the lunatic’s immovable 
property situate in the Transvaal, 
sublect to the rights of local creditors, 
if any. The responsibility of dealing 
with such property thereafter belongs 
to such curator & the ot. will not con- 
firm his actions or give him directions 


within a short time, be required for 
the purposes of the estate, & he is 
liable for interest upon moneys re- 
ceived by him from its receipt imtil 
payment . — Re Kevins (1888), 5 Man. 
L. R. 137.— CAN. 

p. .] — Re Norris, Be Dbopk 

(1902), 6 O. L. R. 99 ; 1 O. W. R. 
817 ; 23 0. L. T. 49.— CAN. 

q. Public trustee as committee — 
Power to sell dt convey,] — Re Burley & 
Livingston, [1924] 2 D. L. R. 997 ; 64 
0. L. R. 46i— CAN. 
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Sect, 1 . — Committees and receivers : Sub-sect. 1 , B, 
{a), (6), (c) {d)f C.f Z>., E. <&: F.; sub-sect. 2.] 

during the lifetime of the lunatic. — W right v. 
Chard (1860), 1 De G. F. & J. 567 ; 29 L. J. Oh. 
416 ; 2 L. T. 104 ; 6 Jur. N. S, 476 ; 8 W. B. 
334; 46 E. R. 481, L. JJ. 

Annotations: — Mentd. Johnson v. Gollafirher (1861), 3 De 
G. F. &; J. 494 ; London Chartered Bank of Australia t). 
Lompriore (1873), L. R. 4 P. C. 672. 

(6) Conduct of Proceedings. 

869. Sanction of court — Necessity for.] — A 
committee of a lunatic ought, before bringing or 
defending an action on behalf of a lunatic, have 
the sanction of the ct. — B>e Notley (1839), 3 Jur. 
719. 

870. Bankruptcy proceedings.] — 

(1) Where, in an English lunacy, a committee 
has been appointed, a curator bonis appointed by 
the Scottish Ct. of the lunatic’s estates in Scotland, 
especially where appointed, prior to the lunacy, 
on account of physical incapacity has no locu^ 
standii under Bkpcy. Act, 1883 (c. 52), s. 41, 
which provides that, for the purposes of the Act, 
“ a lunatic may act by liis committee of curaior 
bonis ” to intervene in English bkpcy. proceei'ngs 
by the committee in the name & on behalf of the 
lunatic. The committee is, when appointed, the 
only person entitled under the sect, to represent 
the lunatic in the proceedings, <fc the curaior bonis 
is only entitled to act therein for the lunatic where 
there is no committee. 

(2) Where the committee of a lunatic debtor 
has been authorised by the Ct. in Lunacy to take 
preliminary proceedings with a view to making 
him bkpt., by filing in his name a declaration of 
insolvency, no subsequent steps such as admitting 
the debt of a creditor who may have presented 
the bkpcy. petition, or consenting to an adjudi- 
cation, should be taken by the committee without 
first obtaining the sanction of the Ct. in Lunacy. 
—Re R. S. A., [1901] 2 K. B. 32 ; 70 L. J. K. B. 
475 ; 84 L. T. 477, C. A. 

(c) Expenditure of Money. 

871. Necessity for application to court.] — 
(1) The committee of a lunatic cannot make 
leases, nor encumber the lunatic’s estate, without 
leave of the ct, 

(2) Committee not to be allowed for buildings 
& improvements on the lunatic’s estate. — Poster 
V. Mabchant (1684), 1 Vem. 262 ; 23 E. R. 457. 

Annotation : — Oenerdtty^ Mentd. Oxendcn v. Compton (1793), 

2 Ves. 69. 

872. .] — Expenditure by the committee of 

a lunatic’s estate without a previous application 
not to be allowed . — Ex p. Marton (1805), 11 Ves. 
397; 32 E. R. 1140. 

873. ^ .] — Expenditure by the committee of 

a lunatic’s estate without a previous application 
not to be allowed . — Ex p. Hilbert (1805), 11 Ves. 
397; 32E. R. 1141. 

874. -- — Expenditure beneficial to estate,] — 

A committee, who, having been authorised by the 


ct. to expend a certain sum in rebuilding a farm- 
house, expended half as much again in building 
one of larger size on a different site, was not 
allowed the excess ; although what he had done 
appeared to be beneficial to the estate . — Re 
Langham (1847), 2 Ph. 299 ; 41 E. R. 958. 

(d) Leasing. 

876 . Power of receiver to grant lease.] — 

Poster v. Marchant, No. 871, ante. 

876 . Power to lease.] — Foster v. Marchant, 
No. 871, ante. 

877 . Lease by committee — At less than best 
rent.] — The committee of a lunatic’s estate, who, 
in conjunction with the wife & heir-at-law of the 
lunatic, had let the estate at a certain rent, with- 
out obtaining the sanction of the ct., three years 
afterwards, upon the report of the master finding 
that a larger rent might have been obtained, 
was held responsible for the amount of such 
larger rent, & ordered to pay all the costs occa- 
sioned by his having let the property at an under- 
value. — Re Wjlkins, Ex p. Wilkins, Ex p. 
Jenvey (1842), 6 Jur. 308, 

878 . Failure to collect arrears of rent.]— 

Where a committee of the estate of a lunatic per- 
mitted the solr. whom he employed in the lunacy 
to become tenant of a mansion house, forming part 
of the lunatic’s estate, allowed the rent to be in 
arrear for four years, none having, in fact, been 
paid, except by means of a set-olT of a smaller 
sum, being the amount of the solr.’s bill of costs 
accruing from time to time : — Held : the com- 
mittee was personally liable to make good the 
deficiency. — Re Swindell, Ex p. Swindeta. 
(1852), 2 De G. M. & G. 91 ; 21 L. J. Oh. 748 ; 19 
L. T. O. S. 195 ; 42 E. R. 805, L. JJ. 

C. Employment of Agent. 

879. Power of court to order.] — Order made, 
without a reference to the master, that the com- 
mittee of a lunatic should be at liberty to employ 
a particular person for inspecting the lunatic’s 
property at a fixed salary, 1x> be paid out of the 
rents . — Re Errington (1826), 2 Russ. 567 ; 38 
E. R. 448. 

D. Neglect of Compliance with Orders. 

880 . Order for payment for special purposes.] — 

Re JoDRELL (1829), Shelford on Lunatics, 2nd 
ed. 182. 

Annotation: — Refd. lie French (1868), 3 Ch. App. 317. 

881 . Debt due from late committee — Order for 
payment dlsobeyed—Petltlon for committal.]-— 
Re Wilkins (1844), 2 L. T. O. S. 494. 

882 . Payments authorised from lunatic’s estate 
— Subsequent order by Master of Rolls discharged.] 
— A mes v. Parkinson, No. 495, ante. 

E. Remuneration, 

888. General rule.] — Gt. will not allow com- 
mittee of a lunatic any thing for his trouble. — 
Re Annesley (1749), Amb. 78 ; 27 E. R, 49. 
Annotation Exp. Annandale (1749), Amb. 80. 


as to the disposal of such property or 
the proceeds thereof . — Ex p, I^aboe’s 
CUBATOR (1907), T. S. 887.— S. AF. 

t. ,] — p. Bottomlby, 

[1911] T. P. D. 143.— S. AF. 


his committee. — Re NEWMAN-Wimoi' 
(1895), 6 Q. L. j. 229.— AUS. 

PART X. SECT. 1, SUB-SECT. 1.- 

B. ( 0 ). 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (b). 

ft. Sanction of court — Bankruptcy 
proceedings.y-The ct. has power to 
sanction the presentation of a petition 
in l^lv^cy oi for the liquidation 
01 the affairs of on insane person by 


b. Unauthorised expenditure — Sane. 
Hon by court.] — Re Shaw (1869), 15 
Gr. 619.— CAN. 

0 . .] — Expenditures which 

have been m^e on behalf of a 
lunatic without atdhority may ho 
allowed by the ct., but not by the 
master. Such expenditures will he 


less readily sanctioned after the death 
of a lunatic. — Re Nkvinb (1888), 6 
Man. L. R. 137.— CAN. 


PART X. SECT. 1, SUB-SECT. 1.— 

B. (d). 

d. Lease by committee — Lunatic 
domiciled beyond jurisdiction.] — Re 
O^ZIBR (1887), 13 V. L. R. 302.— 
AUS, 

PART X. SECT. 1, SUB-SECT. 1.— E. 

e. Compensation.) — The ot. has 
power to allow oompensidion to a 
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884* — Committee of the person & estate 

of lunatic, with restriction not to receive any part 
of the estate. Receiver appointed of the estate. 
— Be Billinghubst, Ex p. Billinghurst (1750), 
Amb. 104 ; 27 E. R. 65. 

885. .] — No allowance to the committee 

of a lunatic’s estate for his care & trouble. — 
Anon. (1804), 10 Ves. 103 ; 32 E. R. 783. 

886. .] — Where a lunatic’s property con- 
sisted simply of public stock & moneys due in 
respect of half-pay, an allowance to the com- 
mittee for receiving it, was refused. — P owell v. 
Bonner, Cartwright v. Bonner, Be Powell 
( 1840), 9 L. J. Ch. 139. 

887. .] — Re Bramwell (1844), 3 L. T. 

O. S. 69. 

888 . Exception to rule — No suitable person 
available as committee — Receiver.] — Where no one 
could be procured to act as committee of a lunatic, 
a receiver was appointed, with a salary ; but to 
be considered, & give security, as committee. — 
Ex p. Warren (1805), 10 Ves. 622 ; 32 E. R. 985. 

889. Exceptional circumstances.] — (1) A 

salary allowed to the committee of the estate of 
a lunatic under peculiar circumstances. 

If the question were, whether a committee is 
generally to receive a salary, I should say, No. 
But if the question were, whether there may not 
be cases where he ought to have a salary, I should 
say. Yes. (Lord Eldon, C.). 

(2) Persons whose place of residence admits 
of their frequently visiting the lunatic, & inspect- 
ing the management of his concerns, to be pre- 
ferred as committee. — Re Errington Ex p, 
Fermor (1821), Jac. 404 ; 37 E. R. 903. 

890. .] — The committee of the estate 

of a lunatic is not entitled to any remuneration 
for his trouble. Where any allowance at all is 
made to him, it is not for his sake, but for the 
benefit of the estate, as where rents cannot be 
effectually collected by the committee without 
assistance. — Re Walker (1848), 2 Ph. 030 ; 41 
E. R. 1087. 

891 . Payment of out of pocket expenses.] — 

Allowance, not exceeding 5 per cent, on receipts, 
to committee of lunatic’s estate for expenses out 
of pocket in collecting rents. — Re Westbrooke 
( 1848), 2 Ph. 631 ; 41 E. R. 1087. 

F. Cornmittee as Administrator on hehaJJ of 

Lunatic. 

Grant of administration to committee.] 

Executors, Vol. XXIII., pp. 151-152, 168, 
Nos. 1578-1582, 1839. 


Sub-sect. 2. — Security. 

892. By commlttee—Son of lunatic.]— Even the 
eldest son & heir-at-law of a lunatic will not be 
appointed one of the committees of his estate, 
without giving security, unless the master reports 
that no person can be found to act as committee, 
who will give security . — Re Frank (1826), 2 Russ. 
450 ; 38 E. R. 405, L. C. 


898. Change of security — Power of court to 
order.] — Ex p. Pereria (1755), 2 Ves. Sen. 674 ; 
28 E. R. 429, L. 0. 

894. Reduction of security — Power of court to 
order.] — Ex p. Northleigh (1755), 2 Ves. Sen. 
673 ; 28 E. R, 429, L. C. 

895. Dispensing with security — Funds in hands 
of Accountant — General — Security for application 
of income.] — Be Dodson (1844), 3 L. T, O. S. 
^53, L. 0. 

896. Portion of estate paid Into court — 

Dispensation pro tanto.j — Re Mitchin (1844), 3 
L. T. O. S. 258, L. C. 

897. .]— jRc Ruxton (1844), 4 

L. T. O. 8. 249, L. C. 

898. .]— Rc Peover (1845), 4 

L. T. O. S. 350, L. C. 

899. .] — Securities belon^ng to 

a lunatic’s estate ordered to be deposited with the 
master, for the purpose of reducing the amount 
of the committee’s recognisances. — Re Eagle 
(1847), 2 Ph. 201 ; 41 E. R. 919, L. 0. 

900. Whole property in court — Approval 

of Attorney-General.] — Re Stone (1845), 5 L. T. 
O. 8. 122, L. 0. 

901. .] — Fe' L ockslam (1846), 6 L. T. 

O. 8. 477, L. C. 

902. Bond given to Crown by committee — 
Matter of record — 33 Hen. 8, c. 39, s. 50.] — • 

A bond given to the Crown by a committee of a 
lunatic, on his appointment, is within above sect. 
& the Crown is entitled to treat it as matter of 
record, &; have a sci. fa. thereon. — R. v. Chambers 
(1843), 11 M. & W. 776; 1 L. T. O. 8. 315; 
152 E. R. 1018. 

903. Amount of security — Whole estate in 
England— Foreign assets.]— Fe Dyce Sombre 
(1844), 3 L. T. O. 8. 277, L. C. 

904. Non-completion of security — Liability of 
committee.] — Be Otte (1845), 4 L. T. O. 8. 451, 
L. C. 

905. Sufficiency of — Bond of joint committees 
& their brothers & sisters — Property of lunatic 
abroad,] — Re Hopper, No. 810, ante. 

906. Surety for committee of estate — Who may 
be — Committee of person.] — The heir-at-law of a 
lunatic, who ^vith one other person was the next 
of kin of the lunatic, was appointed committee of 
his person. Another party being proposed, was 
approved of by the Master in Lunacy as com- 
mittee of the estate. The committee of the person 
proposed himself as one surety for the committee 
of the estate. The A.-G. was willing to accept 
this security, but declined to do so without the 
sanction of the ct. An order was made that, 
upon the allowance to the lunatic being paid 
direct to the committee of the person, instead of 
passing intermediately through the hands of the 
committee of the estate, the commit^e of the 
person be accepted as one of the sureties for the 
committee of the estate, the general rule, how- 
ever, to remain unaltered. — Be Burton, Ex p. 
Mount (1851), 21 L. J. Ch. 221 ; 18 L. T. O. 8. 
85, L. JJ. 

907. Replacing surety.] — One of the sure- 

ties of the committee of the estate of a lunatic, 


committoe, but the master has no such 
power unless the matter is specially 
referred to him. — Re Nkvins (1888), 5 
Man. L. R. 137.— CAN. 

1. Right to retain from vminte- 
nance aUo\vance.]~Re Bowman ( 1868), 
7 N. S. W. S. O. R. (Eq.) 34.— AUS. 

g. Right to charge commission — 
moneys collected by committee.] — Re 
Gray, Publio Tkustkb v. Stevens 
(1902), 22 N. Z. L. R. 32.— N.Z. 


PART X. SECT. 1, SUB-SECT . 2. 

h. Dispensing with security — Dis- 
cretion of court.]— Sbaw V Ckawfobd 
(1879), 4 A. R. 371.— CAN. 

k. .] — Tho ct. may, if 

it sec fit, appoint a committee of a 
lunatic’s estate, without roqiiiri^ the 
usual security. — Re Burroughs (1842), 
2 Dr. & War. 207. — IR. 

l. Sufficiency of — liecognisanwe of 


committee or receiver.] — The rocog- 
nisanoe of the committee, or of a 
receiver, will not be deemed sufOicient 
security. — Re Ward (circa 1865), 2 
Ch. Ch. 188.— -CAN. 

m. Necessity for.] — Re Simpson 
(B. C.) (1907). 7 W. L. R. 36.— CAN. 

n. Purpose of.] — Security is ordered 
for the protection of the lunatic 
against nusappropriation by hk mana- 
ger ; it is not a proceeding affecting 
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Sect* 1. — Cornmitteea and receivers: Sub-sects, 2, 3 
4« Sect, 2 : Sub-sects, 1 c£? 2, A, (a)«J 

being dead, order made, upon the petition of the 
trustees & exors. of deceased surety, that the com- 
mittee should enter into fresh security, & in default 
that it should be referred to the comr. to approve 
of another committee. — Re BuiJj (1843), 2 C/Oop. 
temp. Cott. 63 ; 47 E. B. 1052, L. C. 

908. Liability of — No notice of default.] — 

The sureties in a committee’s recognisance, the 
condition of which was that the committee should 
obey the orders of the Lord Chancellor with 
respect to the lunatic’s estate, held liable on the 
default of the committee, not only for the balance 
repoHed due from him on his accounts, but also 
for the costs of proceedings subsequently taken 
against him for the purpose of enforcing payment 
of such balance, although the sureties had no 
notice of the default of their principal until after 
those proceedings had been taken. — Lockey 
(1845), 1 Ph. 509 ; 14 L. J. Ch. 164 ; 4 L. T. O. S. 
390, 409 ; 41 E. B. 726, L. C. 

909. Extent of liability.] — Re 

Wai.ker, No. 1411, post. 

910. Enforcement of bond.] — Where it has 

been found that a displaced committee is indebted 
to his lunatic’s estate, & proceedings upon the 
usual bond by him & his sureties have been 
ordered, the lunatic dies before they are taken, 
the ct. will order a delivery of the bond by the 
Master in Lunacy to the Queen’s Bemembrancer, 
who is the proper person to enforce it, &> not to 
the lunatic’s legal personal representative. — Re 
Hill (1863), 1 He G. J. & Sm. 487 ; 1 New Bep. 
250 ; 7 L. T. 702 ; 11 W. B. 296 ; 46 E. B. 193, 
L. JJ. 


911. Liability to account — Committee — Action by 
Attorney-General.] — Bill will lie by the A.G. on 
behalf of a lunatic, against her committees, for 
an account of & to secure the lunatic’s property. 
— A.-G. V. Panther (1791), 2 Dick. 748 ; 21 
E. B. 461, L. C. ; subsequent proceedings, sub nom, 
A.-G. V, Parnther (1792), 3 Bro. C. C. 441, L. C. 
Annotation : — Beld. Jacobs v. liicbards, Jacobs v. Porter 

(1854), 18 Beav. 300. 

912. Small property.] — Appoint- 

ment of committee of a lunatic without a refer- 
ence & the balances to be paid in on affidavit, 
without annual account before the master, the 
property being very small. — Exp, Pickard (1814), 
3 Ves. & B. 127 ; 35 E. B. 427, L. C. 

Annotation Refd. Re AJams, Ex p. Farrow (1829), 1 lUiss. 
&M. 112. 


See, now, Lunacy Act, 1890 (c. 5), s. 116. 

913. Jurisdiction of Court of 


Chancery.] — Scammell v. Light, No. 1409, post, 
914. Receiver — Effect of death of lunatic.] 


— Re Walker, No. 1411, post. 

915. Passing of accounts — Inquiry as to money 
in hand at any time — Necessity for.] — Committee 


of lunatic’s estate not permitted to pass his 
accounts without inquiry, what money in his 
hands from time to time. Master to state par- 
ticular circumstances. — Ex p, Catton (1790), 1 
Ves. 166 ; 30 E. B. 278, L. C. 

916. Necessity for regular passing — Failure 

involving disallowance of costs.] — Costs to com- 
mittee of lunatic refused, because he had not 
passed his accounts regularly, though no fraud. — 
Ex p, Clarke (1791), 1 Ves. 296 ; 30 E. B. 352, 
L. C. 

917. Neglect of committee — Committee 

retaining balances — Interest chargeable.] — Com- 
mittee of a lunatic neglecting to pass his accounts 
& retaining balances, charged with interest, on 
tlie petition of a creditor . — Re Legard, Ex p. 
Hall (1821), Jac. 160 ; 37 E. K. 811, L. C. 

Annotations: — Rdfd. Re Clarke, [1898] 1 Ch. 33G ; Re 

Browu, Llewellln v. Brown, [1900] 1 Ch. 489. 

918. Accounts not passed annually — 

Sanction of court required.] — A committee should 
have the previous sanction of the ct. for not 
passing his accounts annually. — Anon. (1829), 1 
Buss. & M. 113 ; 39 E. B. 44, L. C. 

919. Delay of many years — Committee 

suspended — Receiver appointed — Inquiry into 
estate.]— Stuart (1845), 5 L. T. O. S. 33, L. C. 

920. Disallowance of sums not properly 

chargeable.] — Re Saumarez (1845), 6 L. T. O. S. 
1, L. C. 

921. Refusal to pass accounts — Balance 

in committee’s hands — Payment into court — Peti- 
tion by Interim committee.] — Re Macdougal 
(1848), 11 L. T. O. S. 169, L. C. 

922. Inspection of accounts — Who entitled to 
Inspect — Next of kin — Accounts of committee, 
heir-at-law.] — The heir-at-law is often disposed 
to apply the personal estate in the impiovement 
of the real estate. But the next of kin are 
interested in taking care that what will belong to 
them, shall not be expended in increasing the 
value of that, which will never belong to them. 
The lieir-at-law being, as generally happens, the 
committee of the estate, a better check upon his 
accounts can, in my opinion, hardly be devised, 
than to subject them to the inspection &; objection 
of the next of kin. — Re Cranmer (1808), 2 Coop, 
temp, Cott. 107 ; 47 E. B. 1075, L. C. 

923. Taking accounts — Presence of next of kin 

— Where next of kin numerous.] — Re (1844), 

3 L. T. O. S. 258, L. C. 

924. Waiving of accounts — Application of ex- 
lunatlc — Practice.] — Re Fowler (1844), 4 L. T. 
O. S. 150, L. C. 

925. Re-opening accounts — Accounts regularly 
passed — In presence of solicitor to heir dc next of 
kin.] — Re Brown, No. 806, ante. 


Sub-sect. 4. — Lodgment of Documents, etc., 

IN Court. 

926. Deposit of testamentary papers — Duty of 
committee.] — It is the duty of the committee of 


a judgment-debtor of the lunatic. — 
SaBODA 1*R08A17D MULLICK V. LUTCH- 
MEEPAT Singh Dooour (1872), 10 
B. L. 11. 214 ; 17 W. R. 289 ; 14 Moo. 
Ind. App. 529. — IND. 


PART X. SECT. 1, SUB-SECT. 3. 


9131. Inabilitp to account — Committee 
— Jurisdiction of Court of Cha 
Ely’s (Lord) Case (1764), 

Pari. Rep. 515.— IR. 


ncery .] — 
1 Ridg. 


7 N. S. W. S. 

9141. 


— .1 — Re Bowman (1868), 
C. R. (Eq.) 34.— AUS. 

Receiver — Effect of death 


of lunatic.] — Re Barky (1828), 1 Mol. 

414.— IR. 

p. Passing of cuxounis — Neglect of 
committee .] — Where a committee neg- 
lects to collect rent of a tenant whom 
ho finds in possession of a portion of 
the estate, he will be charged with the 
amoimt thereof on passing his accounts. 
—Re Shaw (1869), 16 Gr. 619.— CAN. 

q. Accounts not passed annu- 

ally — Failure not involmng disaUeno- 
ance of costs.] — The committee of a 
lunatic’s estate expended money on 
the estate without authority of the ct/. 
& failed to pass accounts yearly : — 


Held : the mere failure to account 
yeai'ly should not ipso facto disontltlo 
the committee to costs of accounting & 
other allowances. — Re Breen, Breen 
V. Toronto General Trusts Corpn. 
(1909), 18 O. L. R. 447 ; 13 O. W. R. 
1060.— CAN. 

r. Application for — Lunatic 

resident outside jurisdiction — Payment 
of balance to foreign committee .] — 
Murray v. Ferrieb (1862), 1 W. R. 
133. — SCOT. 

t. Taking accounts — Consent of 
committee.] — Re Pkrsse (1828), 3 Mol. 
94. — IR. 
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the estate, having learnt that the lunatic has 
made a will, to take immediate steps to have 
the same deposited with the master . — Re 
Humpleby (1829), 2 Coop. temp. Oott. 165 ; 47 
B. R. 1106, L. C. 

927. Will executed before lunatic so 

found.] — Will of testator, subsequently found a 
lunatic, directed to be deposited in the custody 
of the master . — Re Thompson (1830), 1 Russ. & M. 
355 ; 39 B. R. 137, L. C. 

928. Delivery out of deposited documents to 
committee — Jurisdiction of court to order.] — Re 
Windsor, Windsor v. Windsor (1844), 4 L. T. 
O. S. 1, L. C. 

929. When ordered.] — The ct. will not, 

except in a very special case supported by affi- 
davits, make a general order authorising the com- 
mittee of a lunatic’s estate to act under the opinion 
& advice of the master in the management of the 
estate. 

Where the title-deeds of a lunatic’s estate have 
been deposited in the master’s office, the ct. will 
not direct them to be delivered out to the com- 
mittee unless circumstances are stated on affidavit, 
showing that the due administration of the estate 
requires that they should be placed in the custody 
of the committee . — Re Cooper (1836), 1 My. & 
Cr. 32 ; 40 E. R. 288. 

930. Production of deposited documents — 
Whether ordered against committee.]— There is 
no power to make an order in an action of 
trespass to land brought against the committee 
of a lunatic, for the production of title deeds in 
the custody of the ct. having jurisdiction in 
lunacy, & therefore out of his possession or control. 
— Vivian v. Little (1883), 11 Q. B. D. 370 ; 52 
L. J. Q. B. 771 ; 48 L. T. 793 ; 47 J. P. 566 ; 31 
W. R. 891, D. C. 

Annotations : — Refd. London & Yorkshire Bank r. Cooper 

(1885), 15 Q. B. D. 7 ; lie Strachau, [1895] 1 Ch. 439. 

How obtained.] — See Discovery, Vol. 

XVIII., pp. 62, 63, Nos. 190-198. 


Sect. 2.— EXTENT OF POWERS OF MANAGE- 
MENT AND ADMINISTRATION. 

Sub-sect. 1.#-Pboperty out op the Juris- 
diction. 

931. Property in Scotland — Sum secured on 
estate — Ordered to be called in.] — A sum devised 
to be laid out in lands in England, in trust for A. 
with remainders over, was by Act of Parliament 
secured on A.’s estate in Scotland, during his 
minority. A. attained twenty-one, & became a 
lunatic : — Held : it might be called in, & laid out, 
pursuant to the trust, & it was to be considered 
as if it were a real estate in England, the interest 
thereon, however, to be considered as personal 
estate in England. 

The master was ordered to settle a ratable 
proportion for the lunatic’s maintenance & his 
debts, between the real & personal estate in 
England & those in Scotland respectively. Another 
sum in the Exchr. in England, arising from the sale 


of heritable jurisdiction in Scotland, considered 
as real estate in Scotland. — ^An and alb (Mar- 
quess) V. Anandale (Marchioness) (1751), 2 
Ves. Sen. 381 ; 28 E. R. 244, L. 0. 

Annotation : — Re!d. Oxenden r. Compton (1793), 4 Bro. C. C. 
231. 

.] — SeCi now, Lunacy Act, 1890 (c. 5), 
s. 131 (1) (4). 

932. Property in Ireland — Jurisdiction of Lord 
Chancellor of Great Britain — Lunacy found by in- 
quisition in England — Appointment of committee 
of person.] — Re Tottenham, No. 785, ante. 

933. Under Trustee Act, 1850 (c. 60).] 

— Order made under above Act, appointing a 
new trustee & vesting the trust premises in him 
jointly with the continuing trustees, in a case 
where one of three trustees was lunatic, & though 
the will contained a power to appoint new trustees. 

Above Act does not give to the Lord Chancellor 
of Great Britain sitting in lunacy jurisdiction over 
lands in Ireland . — Re Davies (1851), 3 Mac. & G. 
278 ; 42 E. R. 268, L. C. 

Annotation : — Reid. Re Parker’s Trusts (1863), 32 Bear, 
580. 

-.] — See, now, Lunacy Act, 1890 (c. 5), 
ss. 110, 131 (2), (3). 

934. Property in Dependency or Dominion- 
Power of committee of estate to get in income.]- 

Re Thomas (1844), 3 L. T. O. S. 257, L. 0. 

-.] — See, now. Lunacy Act, 1890 (c. 5), 

s. 110. 

Dependencies & Dominions.] — See Depend- 
encies, Vol. XVII., pp. 414 seq. 


Sub-sect. 2. — Maintenance and Voluntary 

Allowances. 

A. Maintenance of Limatic. 

(a) In General. 

See Lunacy Act, 1890 (c. 5), s. 116 (4). 

936. Primary consideration of court.] — Ex p. 
Annandale (Marchioness), No. 536, ante. 

936. .] — Ex p. Grimstone, No. 542, ante. 

937. .] — Edwards v. Abrey, No. 1081, 

post. 

938. .] — Re Pink, No. 1093, post. 

939. Regardless of expectants.] — Dormer’s 

Case, No. 407, ante. 

940. .] — Ex p. Wright, No. 1057, 

post. 

941. .] — Lunatic is to have every 

comfort, his situation & fortune will admit of 
without any regard to expectants. — Ex p. Ghumley 
(1791), 1 Ves. 296 ; 30 E. R. 352, L. O. 

942. .] — Oxenden v. Compton 

(Lord), No. 537, ante. 

943. .] — Re Hinde, Ex p. Whit- 

bread, No. 978, post. 

Regardless of rights of creditors.] — See 

Sub-sect. 3, A., post. 

944. Consistent with condition in life.] — 

Ex p. Chumley, No. 941, ante. 

945. .] — A liberal application of the 

propei*ty of a lunatic is to bo made, to secure 


PART X. SECT. 2, SUB-SECT. 1. 

a. Action hy English committee in 
Scotland .] — Found that persons ap- 
pointed in England by the Lord Chan- 
cellor to mana^ the affairs of a lunatic, 
are not thereby entitled to maintain 
action in Scotland upon the lunatic’s 
right. — Bayne & Morison v. Suther- 
land (Earl) (1760), 1 Pat. App, 454. — 
SCOT. 

b, Maintainable cts to per- 


sonal estate only .] — Gordon v. Stair 
(Earl) (1835), 13 Sh. (Ct. of Sees.) 
1073.— SCOT. 

c. .] — M’Tagoart’s Re- 

presentatives V. Watson (1835), 13 
Sh. (Ct. of Sess.) 878.— SCOT. 

PART X. SECT. 2, SUB-SECT. 2.— 
A. (a). 

936 i. Primary consideration of court.] 
— The paramount consideration in 


dealing with a lunatic’s estate is his 
comfort & benefit, & the ct. exercises 
great freedom in dealing with tho 
estate . — Re Nevins (1888), 6 Man. 
L. R. 137.— CAN. 

985 ii. .1— Re Hill, [1900] 1 

I. R. 349.— IR. 

d. In pauper lunatic asylum — 
Payment to asylum authority.] — Re 
Nash 8c Canadian Order of Chosen 
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Sect. 2. — Extent of powers of management and ad- 
ministration: Sub-sect. 2, A. (a) <Sc (6), J?, 

(g) (b).j 

every comfort his situation will admit. — Ex p. 
Baker (1801), 6 Ves. 8 ; 81 E. R. 911, L, O. 

946. Liability of husband for — Lunatic wile 
having separate estate — Husband’s ability to main- 
tain her.] — Distinction as to maintenance between 
an infant & a married woman with a separate 
income ; the father, of ability, not exonerated 
from maintenance by the infant’s property ; the 
husband, maintaining his wife, & receiving her 
separate income, not liable to account for more 
than one year, upon a presumed agreement to 
subject that fund to maintenance. 

Under peculiar circumstances, the insanity of 
the wife, but no commission issued, maintained in 
Scotland by the husband, an only child, an infant, 
entitled to the capital in the event of surviving 
his mother, upon the husband’s application for an 
allowance inquiries were directed as to the past 
maintenance, & the husband’s ability, with due 
regard to her comfoit, etc. — Brodie v. Barry 
(1813), 2 Ves. & B. 36 ; 35 E. R. 232, L. C. 

Annotations: — Consd. Edwards r. Abrey (1846), 2 Ph. 37. 

Mentd. Howard r. Digby (1834). 8 Bll. N. S. 224 ; Oust tj. 

Oorinfr (1854), 18 Beav. 383. 

947. Lunatic on trial for murder — Provision for 
maintenance & defence — Petition by committee.] — 

Petition by committee of a lunatic to have certain 
sums allowed out of his estate for his support & 
the expense of his defence on trial for murder. 
The Lord Chancellor ordered the sums to be paid. 
— Re Brooke, Ex p. IIill (1813), Coop. G. 54 ; 35 
E. R, 475, L. C. 

Annoiaiion: — Mentd. lie Pcarco (1843), 2 L. T. O. S. 114. 

948. Allowance for horses & carriage.] — Re 
POPHAM (1844), 3 L. T. O. S. 258, L. C. 

949. Allowance for upkeep of establishment.] — 
Re PoPHAM (1844), 3 L. T. O. S. 258, L. C. 

950. Application of whole income.] — Re Lee 
(1845), 5 L T. O. S. 142, L. C. 

951. .] — Re Dyce Sombre (1847), 10 

L. T. O. S. 241, L. C. 

Application of trust funds.] — See KSub-sect. 2, 
G., post, 

952. Order for payment to married woman — 
Committee of person — Undertaking for due ap- 
plication.] — Order made for payment of lunatic’s 
maintenance to a married woman, committee of 
the person, on her separate receipt, her solr. under- 
taking that the money should be duly applied. — Re 
Edwards (1850), 2 Mac. & G. 134 ; 42 E. R. 52, L. C. 

953. Care of person & estate — Pending traverse 
to inquisition.] — Re Gumming, No. 735, ante. 

954. Insolvent estate — Payment for mainte- 
nance out of.] — Payment of a sura of money for 
the maintenance of a lunatic in the asylum where 
he was lodged ordered, although it had been 
ascertained since the date of the master’s report 
that his estate would be insolvent. — Re Leese 
(1871), 19 W. R. 963, L. C. 

955. In pauper lunatic asylum — Property only 
sufficient for maintenance of family — Relief of 
rates.] — Re Tye, No. 529, ante. 

(h) Increase and Reduction of Allowance. 

956. Increase of allowance — Estate having In- 

creased,]—jBc Prideaux (1844), 3 L. T. O. S. 317, 

L. C. 


957. .] — Re Grove, No. 994, post. 

968. .]— Re (1847), 8 L. T. O. S. 

610, L. C. 

969 , ,] — The ct. will, without appli- 
cation to it for that purpose, where the estate of a 
limatic has been increased, direct the Master in 
Lunacy to inquire whether, by an additional 
expenditure, any increase of comfort can be 
procured for the lunatic . — Re Melhuish, Re 
Haran (1853), 1 W. R. 236, L. JJ, 

960. Recommendation of commissioners — 

When increase commences.] — Re Moore (1847), 
8 L. T. O. S. 610, L. C. 

961. Reduction of allowance — Lunatic’s com- 
forts must not be lessened.] — Re Bannister (1846), 
4 L. T. O. S. 451, L. C. 


B. Allowances for Family and Relations. 

(a) Family and Direct Relations. 

See, now. Lunacy Act, 1890 (c. 5), s. 116 (4). 

962. Additional allowance to daughter — On 
marriage — Necessity for settlement.] — The allow- 
ance made out of a lunatic’s estate, for the main- 
tenance of himself & his daughters, was increased 
in consideration of the intended marriage of one of 
the daughters, & a portion of such increased allow- 
ance was appropriated to the joint establishment of 
her & her husband, & was directed to be settled to 
her separate use ; & a sum of money approved by 
the master, was also ordered to be paid to her out of 
her father’s estate, by way of outfit on her marriage. 
— Re Drummond (1836), 1 My. & Cr. 627 ; 6 
L. J. Ch. 58 ; 40 E. R. 516, L. C. ; sttbsequeni 
proceedings (1844), 4 L. T. O. S. 190, L. C. 

Annotation : — Reid. Ite Fowlor, Ex p. Fowlor (1812), C Jur. 

431. 


963 , ,] — Semble : the ct. will 

not direct an advancement by way of outfit 
additional annual allowance to be made out of a 
lunatic’s property to his daughter upon her 
marriage, except upon the terms of the daughter 
making a settlement, to be approved by the master, 
of all the property that may eventually come to 
her as next-of-kiu & heir-at-law of the lunatic. — - 


Re Fowler, Ex p. Fowler (1842), 6 Jur. 431, 
L. C. 

964. On ground of 111 health.] — Re 

Drummond (1844), 4 L. T. O. S. 19%, L, 0. 

965. Additional allowance to wife & children — 
Increase of lunatic’s estate.] — Re Prideaux 
(1844), 3 L. T. O. S. 317, L. C. 


966. Allowance to wife — Postponed to repairs 
to estate.] — Re Adey (1844), 3 L. T. O. S. 177, 
L. C. 

967. Out of deceased lunatic’s estate.] — 

Re Robinson (1844), 4 L. T. O. S. 271, L. C. 

968. Savings thereout separate property.] — 

The savings of an annual allowance for her 
separate maintenance, paid to the wife of a lunatic 
living apart from her husband, under an order in 
lunacy, are her separate property, although the 
order does not expressly state that the allowance 
is for her separate use. — In the Goods of Tharp, 
Tharp v. Macdonald (1878), 3 P. D. 76 ; 38 
L. T. 867 ; 26 W. E. 770, C. A. 

Annotations: — Mentd. Phlllipa v. Jenkins (1880), 44 L. T. 
281 ; In the Goods of Tomlinson (1881), C P. D. 209 ; 
Harding v. Sutton (1888), 59 L. T. 838 ; Re Lambert’s 
Estate, Stanton v. Lambert (1888), 39 Clh. D. 626 ; Re 
Parker’s Trusts, [18941 1 Ch. 707 ; In the Estate of Heys. 
Walker v. GaskiU, [1914] P. 192. 


Friends (1917), 40 0. L. R. 530.— 

GAN. 


•• * .) — Dunlop v. Ellii 

(1917), 13 O. W. N. 276 ; 41 O. L. B 
303.— «AN. 


f . I/unatic incapable of election under 
will — MairUenance from estate with- 
^ prejvstUx to right of election.] — 
Morison’s Cubator Bonis v. Mobi- 
soN's Trustees (1880), 8 R. (Ot. of 
Sess.) 205 ; 18 So. L. R. 160,— SCOT. 


PART X. SECT. 2. SUB-SECT. 2.— 

B. (a). 

g. Additional aUoioance for support 
of near relationa.] — The ot., on a 
proper case being made, will uprant an 
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969. Not assignable.] — On a decree for a 

judicial separation an order was made for pay- 
ment of £60 a year to the wife as permanent 
alimony. The husband was afteiwards found 
lunatic by inquisition, & by an order in Lunacy & 
Chancery the dividends of a sum of stock to which 
he was entitled in a Chancery suit were ordered 
to be carried to his account in the lunacy & £60 
a year to be paid out of them to his wife in respect 
of her alimony till further order. The wife 
assigned the annuity to a purchaser, who pre- 
sented a petition in Lunacy &; in the suit to have 
the annuity paid to her : — Held : the petition 
must be refused, on the ground that whether the 
annuity was considered as alimony, or as an 
allowance made to the wife by the Ct. in Lunacy, 
it was not assignable. — Re Robinson (1884), 27 
Ch. D. 160 ; 53 L. J. Ch. 986 ; 51 L. T. 737 ; 33 
W. B. 17, C. A. 

AnnoUUiona : — Consd. Anderson v. Hay (1890), 7 T. Ij. 11. 

113. Expld. Smith v. Smith, 11923] P. 191. Refd. 

Watkins v. Watkins, [1896] P. 222 ; Walls v. Lcggo, 

[1923] 2 K. B. 240. Mentd. Linton v. Linton (1885), 15 

Q. B. D. 239 ; Kerrr. Kerr (1897), 77 L. T. 29 ; Macliircan 

V. Macluroan (1897), 77 L. T. 474. 

970. Postponed to payment of creditors.] — 

Re Winkle, No. 1076, post. 

971. Advance of money to eldest son — Out of 
lunatic’s capital.] — Application for a reference as 
to the propriety of advancing a large sum of 
money out of the capital of a lunatic’s estate, to 
enable his eldest son to purchase an estate, 
refused. — Re Thomas (1846), 2 Ph. 169 ; 41 E. B. 
900, L. C. 

972. Allowance to husband— Wife having sepa- 
rate estate — Husband’s inability to maintain.] — 
Edwards v. Abrey, No. 1081, post. 

973 . Purchase of residence at wife’s 

request.] — Re Johnson (1846), 7 L. T. 0. S. 485, 
L. C. 

974 . Household expenses.] — Re 

Hewson, No. 979, post. 

975. Allowance to father — Past maintenance.] 

— The ct. will not allow any past maintenance 
to a father of his infant lunatic son, after an order 
has been made for the lunatic’s maintenance out 
of his own property. — Re Booth (1854), 22 L. T. 
O. 8. 249, L. C. 

976. Allowance to brother & sisters — Brother 
committee of estate — Power to mortgage.] — An 

order was made that the brother of a lunatic, who 
was committee of his estate, should be allowed to 
retain the family mansion & grounds & the heir- 
looms therein for his own occupation & use, & 
that of his unmarried sisters, & that £4,000 a 
year should be allowed him for his expenses in 
reference thereto. The committee with his sisters 
occupied the mansion accordingly, & incurred 
heavy &, as it was alleged, unreasonable expenses 
about the establishment. The income being 
insufficient to pay the allowance, it fell into arrear, 
& the committee mortgaged the arrears. He 
subsequently was removed from being committee 
& became bkpt., & a large amount of bills incurred 
in keeping up the establishment remained unpaid. 
A surplus having arisen applicable to payment 
of the arrears, the new committee presented a 
petition for direction as to its application : — Held : 
( 1 ) although the allowance was made to the former 
committee without any obligation to account, & 
with an intention indirectly to confer a benefit 
on him & his sisters, still it was an allowance made 


to a person in a fiduciary position for a paiiicular 
purpose, & which he had no right to mortgage, & 
the mtgee. could stand in no better position than 
the committee himself ; (2) the person to whom an 
allowance of this kind is made has no such right to 
arrears as will prevent the ct. from dealing with 
them in such way as it may consider just, &, if 
the ct. finds that the expenses incurred foi the 
purposes for which the allowance was granted 
remain unpaid, it will stop the arrears, & make 
provision for payment of such expenses. An 
inquiry was, therefore, directed as to which of the 
debts of the committee were properly incurred in 
keeping up the establishment at the mansion. — 
Re Weld (1882), 20 Ch. D. 451 ; 51 L. J. Ch. 913 ; 
46 L. T. 397 ; 30 W. B. 385, C. A. 

Annotation : — Generally, Mentd. lie Brown, Llowellin v. 

Brown (1900), 82 L. T. 83. 

977. Whether allowances to be treated as 

advancements — Discretion of court.] — Testatrix 
made her will in 1913 & became of unsound mind 
in 1914, when a receiver was appointed under 
Lunacy Act, 1890 (c. 5), s. 116. From then until 
her death in 1922 the Master in Lunacy from time 
to time directed the receiver to make allowances 
out of her surplus income to various members of 
tlie family of testatrix including sons’ wives & 
grandchildren with provisions for such allowances 
to be treated as advancements & to be brought 
into hotchpot against the respective shares, if any, 
under the will of testatrix of the recipients or of 
their husbands or issue. The directions were not 
made in the presence of tlie parties who were to be 
accountable. Some of such parties predeceased 
testatrix, others took only life interests, & others 
again were infants : — Held : the directions that 
the allowances should be treated as advancements 
& brought into hotchpot were only binding so 
far as tliey could affect the consciences of the 
recipients, & the ct. in administering testatrix’s 
estate had a discretion not to enforce them, & 
would not do so, as by reason of the terms of 
testatrix’s will, & the events which had happened 
the directions would not do equity. — Re Merrai.l, 
Greener v. Merrall, [1924 ] 1 Cli. 45 ; 93 

L. J. Ch. 162 ; 130 L. T. 312 ; 68 8ol. Jo. 209. 

(b) Collateral Relations. 

978. Principle on which court acts — Presumed 
intention of lunatic.] — Practice of making an allow- 
ance to the immediate relations of a lunatic, other 
then those whom the lunatic would be bound to 
provide for by law, extended to the case of brothers 
&; sisters & their children, & founded not on any 
supposed interest in the property, wliich cannot 
exist during the lunatic’s lifetime, but upon the 
principle that the ct. will act with reference to the 
lunatic, & for his benefit, as it is probable the 
lunatic himself would have acted if of sound mind. 
The amount & proportions of such an allowance 
are, therefore, entirely in the discretion of the ct. 

For a long series of years the ct. has been in the 
habit, in questions relating to the property of a 
lunatic, to call in the assistance of those who are 
nearest in blood, not on account of any actual 
interest, but because they are most likely to be 
able to give information to the ct. respecting the. 
situation of the property, & are concerned in its 
good administration. It has, however, become too 
much the practice that, instead of such persons 
confining themselves to the duty of assisting the 


increased maintenanoo to the lunatic, 
in order that the same may be applied 
for the support of the near relations 
of the limatio. — lie Ckkagh (1838), 1 


Dr. & Wal. 323.— IR. 

h. Allowance to wife & children — 
Before committee appointed .] — ^ 
committee of lunaflos’ person ho first 


appointed, the ct. will not pay out any 
sum, even for the present maintenance 

of lunatic’s wife & children . — Re B 

(1839), 1 I. Eq. R. 181.— IR. 

o 2 
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iSect, 2. — L'xtent of powers of managemeni ana aa- 
ministration : Sub-sect, 2, B, (5), i*".] 

ct. with their advice & management, there is a 
constant struggle among them to reduce the 
amount of the allowance made for the lunatic & 
thereby enlarge the fund which, it is probable, 
may one day devolve upon themselves. Never- 
theless, the ct., in making the allowance has 
nothing to consider but the situation of the 
lunatic himself, always looking to the probability 
of his recovery, & never regarding the interest of 
the next of kin. With tliis view only, in cases 
where the estate is considerable, & the persons 
who will probably be entitled to it hereafter are 
otherwise unprovided for, the ct., looking at what 
the lunatic himself would do, if he were in a 
capacity to act, wUl make some provision out of 
the estate for those persons (Lord Eldon, C.). — 
Re IliNDE, Ex p, Whitbread (1810), 2 Mer. 99 ; 
35 E. R. 878, L. C. 

Annotations : — Expld. JRc Blair (1836), 1 My. & Cr. 300. 
Apld. Be Croft (1862), 1 New Hep. 185. Consd. Be Evans 
(1882), 21 Ch. D. 297. Expld. Be Sparrow (1882), 20 
Ch. D. 320 ; Urquhait v. Butterfield (1887), 36 W. K. 
.376. Apld. Be Darling” (1888), 39 Ch. D. 208. Refd. Be 
Crozier, Cooper r. Thomeycroft (1906), 50 Sol. Jo. 206; 
Be Bennett, Greenwood v. Bennett, [1913] 2 Ch. 318. 


979. JJ—Re Hewson (1851), 17 L. T. 

O. S. 305, L. C. ; subsequent proceedings (1852), 21 
L. J. Ch. 825, L. JJ. 

980. .] — The principle upon which 

annuities or allowances out of a lunatic’s super- 
fluous income are sometimes granted to the 
lunatic’s next of kin is to be narrow'ed rather than 
extended, especially in cases of only collateral 
relationship. 

An application for an allowance by one of a 
lunatic’s next of kin, who was only a cousin, 
refused, though apjHt. was a very fit object of 
charity. — Re Evans (1882), 21 Ch. D. 297 ; 46 
L. T. 785 ; 30 W. E. 645, C. A. 

Annotations: — Consd. Be Beridgo (1881), 50 L. T. 653. 

Apld. Be Darliug (1888), 39 Ch. D. 208. Refd. Be Crozier, 

Cooper V. Thomeycroft (1906), 50 ISol. Jo. 206. 

981. .] — The ct. will not make an 

allow^ance out of the surplus income of a lunatic 
to collaterals unless the evidence show's that the 
lunatic, if sane, w'ould in all probability have made 
the proposed allowance himself. * 

Different considerations apply when the lunatic 
is entitled to landed property & the collateral is 
also the heir-at-law of the lunatic. 

The ct. refused to make an allowance to some 
of the next-of-kin of a lunatic, first cousins, who 
were in indigent circumstances, although the 
lunatic was aged eighty-two, & there was a large 
sui^plus income beyond the proposed allowance, 
& the application was not opposed . — Re Darling 
(1888), 39 Ch. D. 208 ; 57 L. J. Ch. 891 ; 59 L. T. 
761 ; 4 T. L. E. 593, C. A. 

Annotaiion : — Refd. Be Crozier, Cooper v. Thomeycroft 

(1906), 50 Sol Jo. 206. 


982. Date from which allowances 

payable.] — Allowances were ordered to be paid out 
of the surplus income of a lunatic to certain poor 
members of her family & to certain other persons, 
the husband of the lunatic, & after his death the 
lunatic herself, having been accustomed to make 
them, though the surplus income after payment 
of them amoimted to about £60 only. But such 
allowances were ordered to commence at the date 
when the limatic was so found, &; not when they 
stopped in consequence of her becoming of un- 
sound mind . — Re Mackenzie (1880). 43 L. T. 
681, L. J. \ X 


983. With Jealousy & 

Blair, No. 987, post. 


caution.] — Re 


J.Vl/' V/JUAJLVAX f VF 'W | 

985 . — Re Evans, No. 980, ante. 

986 . .] — Re Darling, No. 981, ante, 

987 . Sum must not exceed lunatic's 

allowance.] — The jurisdiction of the ct. in making 
an allowance out of a lunatic’s estate for his next 
of kin, will be exercised with great caution. No 
sum will be granted for such allowance, exceeding 
in amount the sum allowed for the maintenance & 
support of the lunatic himself. — Re Blair (1836), 

1 My. & Cr. 300 ; 40 E. E. 390 ; sub nom. Re , 

Ex p. Blair, 5 L. J. Ch. 1 60, li. C. 

A n notaii ons : — Apld. Be Croft (1862), 1 New Rep. 185. 

Apprvd. Be Evans (1882), 21 (!Jh. D. 297. 

988. Legal or moral obligation on lunatic.] 

— Where a lady who had separate property 
married, & an agreement was made that out of her 
income certain domestic expenses should be 
defrayed, & the agreement was acted upon until 
her lunacy, & the husband continued the same 
expenses out of her profierty till his death, & 
where the lady was under a moral obligation to 
give her nephew £500, part of which she gave, & 
a further part her husband, after her lunacy, paid 
out of her property ; the ct. allowed the exors. of 
the husband to deduct all the money paid for 
keeping up the establishment, after the lunacy, 
till his death, & also the money paid by him to the 
nephew, before paying over the separate income 
of the wife to her committees. — Re Hewson 
(1852), 21 L. J. Ch. 825 ; 19 L. T. O. S. 224, L. JJ. ; 
previous j/roceedings (1851), 17 L. T. O. S. 305, 
L C 

989. .] — Re Evans, No. 980, ante. 

990 . Only other next of kin consenting.] — 

An allowance p-anted to a first cousin, one of two 
sole next of kin of the lunatic, under the special 
circumstances of the case ; the other next of kin 
consenting. — Re Croft (1862), 1 New Eep. 185 ; 
32 L. J. Ch. 481, L. JJ. 

Annotations: — Ezpld. Be Kvuiih (1882), 21 Ch. D. 297; Be 

Darling (1888), 39 Ch. D. 208. 

991. Expressed intention of lunatic while 

sane.] — Weekly allowances ordered out of the 
surplus income of a wealthy lunatic to needy 
collateral relatives who were supposed to be her 
next of kin, though theit title as such had not 
been established & for whom the lunatic, while 
sane, had expressed an intention to make some 
provision. — Re Frost (1870), 5 Ch. App. 699 ; 39 
L. J. Ch. 808 ; 23 L. T. 233 ; 18 W. R. 986, L. J. 

Annotations: — Distd. Be Evans (1882), 21 Ch. D. 297. 

Refd. Be Darling (1888), 57 L. J. Ch. 891. 

992 . Collateral being heir-at-law.] — Re 

Darling, No. 981, ante. 

C. Allowances to Illegitimate Depe/ndants. 

Bastardy generally, sec Bastardy, Vol. III., 
pp. 358 et seq. 

993. To whom made — Lunatic's children — Not 
their mother.] — (1) An allowance will be made 
out of a lunatic’s estate for his illegitimate children, 
but not for their mother. (2) The ct. will not 
direct property to be sold, which the lunatic, by a 
will made when he was of sound mind, has be- 
queathed specifically, though the master has 
reported that the sale of it will be beneficial to 
the estate. — Re Jones, Ex p. Haycock (1828), 
5 Euss. 154 ; 38 E. E. 985, L. C. 

994. Not children of lunatic’s deceased 

brother.]— (1) The ct. will not increase the allowance 
of a lunatic, on the ground of there being ille- 
gitimate children of a deceased brother of the 
lunatic, to whose support the lunatic would 
probably have contributed, if not in a state of 
mcapacity. 
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(2) In this case as the present property of the 
lunatic is ^eater than when the former order was 
made, I think the allowance may be increased . . . 
although it must be understood that the increase 
is not made from any consideration of the illegiti- 
mate children of the lunatic’s brother (Lord 
Lyndhurst, 0.).~-i2e Grove (1844), 13 L. J, Ch. 
262 ; 3 L. T. O. S. 277, L. C. 

Dm Allowances to Other Dependants* 

995. Old personal servant — Retiring through 
inOrmlty.] — ^An annuity allowed out of the income 
of the lunatic’s estate as a retiring pension to an 
old^ personal servant of the lunatic, who was 
obliged to retire from his service by reason of 
age infirmity. — Re Carysfort (Earl) (1840), 
Cr. & Ph. 70 ; 41 E. R. 418, L. C. 

996. Former mistress — Cohabitation having 
ceased at time of lunacy — & allowance having been 
paid.]— Parry (1846), 7 L. T. O. S. 77, L. C. 

997. Increase of annuity to lady in India.] — 
Re Dyce Sombre (1848), 10 L. T. O. S. 302, L. C. 

E, Allowances by Lunatic Tenant for Life* 

998. Increase of lunatic’s allowance — Educa- 
tion of younger brother’s sons — Younger brother 
being remainderman.] — Re Warriner (1844), 4 
L. T. O. S. 270, L. C. 

999. Allowance to nephew — Tenant in tall in 
remainder.] — A lunatic, aged sixty-four, was 
tenant for life of certain real estates, of which his 
nephew, aged twenty-eight, was tenant in tail in 
remainder, producing a considerable yearly in- 
come. The nephew had been found heir-at-law, 
& one of the next of kin of tiie lunatic. The ct., 
upon the nephew’s petition, directed an allowance 
of £500 per annum to be made to him out of the 
surplus income of the lunatic after providing for 
a yearly sum for the lunatic’s maintenance, in 
spite of the opposition of some of the next of kin, 
upon the terms of petitioner charging the estate 
with the repayment of the sums received in respect 
of such allowance, the Lord Justices consenting, 
as protector of the settlement to petitioner, barring 
his estate tail, but only so far as to let in the charge. 
—Re Sparrow (1882), 20 Ch. D. 320 ; 51 L, J. Ch. 
497 ; 46 L. T. 785 ; 30 W. R. 373, C. A. 

Annotation : — Reid. Rc Darling (1888), 57 L. J. Ch. 891. 

1000. Increase of allowance.] — A 

lunatic bachelor, who was insurable & aged sixty- 
four, was tenant for life, there being a large surplus 
income after providing for liis maintenance. In 
1882 the ct. made an allowance of £500 per annum 
to his nephew, the tenant in tail in remainder, who 
was then unmarried & in possession of an income 
of £220 per annum^ &, as protector of the settle- 
ment, consented to the entail being barred to secure 
the allowance. 

The remainderman having married & had a 
son who would take as tenant in tail in remainder 
if he survived his father, & having an income of 
£300 per annum without the allowance of £500 : — 
Held : the allowance ought to be increased by £200 
to be charged in the same way as the £500. — 
Re Beridge (1884), 50 L. T. 653, L. JJ. 

F* Application of Capital, 

1001. Fund in court — Sale of reversionary 
Interest.] — Order made, upon petition, for the sale 
of the reversionary interest in a fund in ct. belong- 


ing to a person of unsound mind, there being no 
other fund out of which to provide for his past & 
future maintenance. — Walker v. Symons, Re 
Walker (1843), 8 Jur. 49, L. 0. 

1002. Order for payment of sum without 

reference — Small property.] — The property being 
small, the Lord Chancellor reluctantly made an 
order for payment of a sum of money out of ct. 
for the benefit of the lunatic without reference. 
—Re Palmer (1844), 3 L. T. O. S. 237, L. C. 

1003. Order for maintenance out of — At 

expense of creditors.] — J^ePLENDERLEiTH, No. 1072, 
post. 

See Sub-sect. 3, A., post. 

Jurisdiction of Chancery Division .] — See 

Part V., Sect. 3, sub-sect. 2, ante. 

1004. Expenditure beyond Income — Whether re- 
payable out of capital.] — Re (1844), 3 L. T. 

O. S. 353, L. 0. 

1005. Debt due for maintenance — Sale of real 
estate.] — On the petition of the committee of tlie 
person & estate of a lunatic, reference directed to 
inquire as to the expediency of raising a fund for 
his maintenance by sale of his reversionary interest 
in realty . — Re Burbidge (1850), 3 Mac. & G. 1 ; 
42 E. R. 161, L. C. ; previous proceedings (1844), 
4L. T. O. S. 190, 270, L. C. 

1006. Sale of wife’s separate property.] — 

Edwards v. Abrey, No. 1081, post. 

-.] — See Sub-sect. 3, E., post. 

1007. Purchase of estate for eldest son.] — Re 
Thomas, No, 971, ante. 

Lunatic wife’s separate estate.] — See Husband 
& Wife, Vol. XXVII., p. 148, No. 1202. 

1008. Purchase of government annuity.] — Resi- 
due of a lunatic’s property beyond his debts 
invested in a govt, annuity for his maintenance 
upon the master’s report, that it was for his 
benefit. — Ex p. Stonard (1810), 18 Ves. 285 ; 34 
E. R. 325, L. 0. 

Annotation :—Fo\ld, Re Dodsworth’s Trust (1852), 10 Haro, 

16. 

1009. .] — Re Chabot (1827), Shelford on 

Lunatics, 2nd ed. p. 272. 

Annotation .’—-FoUd, Re Dodsworth^a Trust (1852), 10 Hare, 

16. 

1010. .] — Investment of a fund belonging 

to a lunatic in an annuity for his life . — Re Dods- 
worth’s Trust (1852), 10 Hare, 16 ; 68 E. R. 
820, L. C. 

1011. .] — Where a lunatic was upwards of 

sixty years of age, & her property was small, the 
ct. authorised the investment of the property in 
the purchase of a govt, annuity for the life of the 
lunatic . — Re Ward, Schultes v. Ward, Vallance 
V. Ward (1860), 29 L. J. Ch. 784 ; 2 L. T. 685 ; 
24 J. P. 659 ; 6 Jur. N. S. 717, L. JJ. 

1012. Income insufilcient for maintenance.] 

— (1) Where a deft, of unsound mind, not found 
so by inquisition, was entitled to a capital sum, 
the income of which was insufficient for her main- 
tenance, the ct. directed nearly the whole of it to 
be laid out in deft.’s name in purchase of a govL 
annuity, & that the income should be applied for 
her maintenance. 

(2) A vice-chancellor has jurisdiction to make 
such an order. — Davies v. Davies (1852), 2 
De G. M. & G. 51 ; 19 L. T. O. S. 81 ; 42 E. R. 
790; sub nom. Davies v. Davies, Re Davies, 21 
L. J. Ch. 419 ; 16 Jur. 419, L. JJ. 

Annotation : — As to (2) Folld. Re Bingley’s Trust (1853), 22 

L. T. O. S. 3 60. 


PART X. SECT. 2, SUB-SECT. 2.— F. 

k. Fund in court — Order for main’ 
tenance out of — For lunatic not so 


fou7id.h-Re Hinds, Hinds t?. Hinds 
(1886), 11 P. R. 5.— CAN. 

1. Expenditure beyond income,] — 


Maintenanoe of lunatic Is not limited 
like that of infants to amount of in- 
come . — Re Pbbssb (1828), 3 Mol. 94. — 

IR. 
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Sect, 2. — Extent of powers of management and ad^ 
ministration: Suh-seci, 2, JP., G, (a) efi: (6), H., 
/. 

1013. Insanity in dispute — Property below sped- 
fted amount — Lunacy Reg^ulation Acts, 1862 (c. 86), 
& 1882 (c. 82) .J — Re Lees, No. 528, ante. 

See, now, Lunacy Act, 1890 (c. 5), s. 116 (e), 

1014. Income erroneously supposed to be de- 
ficient — Sale of Consols — Lunacy Act 1890 (c. 5), 
s. 123.] — In pursuance of an Order in Lunacy, 
made under a misapprehension that the patient’s 
current banking account was overdrawn, part of a 
sum of Consols belonging to the patient & speci- 
fically bequeathed by her will, made while she was 
of sound mind, was sold, & the proceeds of sale, 
amounting to £1,000, were paid into her account on 
Jan. 4, 1918. The misconception as to the over- 
draft arose from the fact that considerable divi- 
dends on funds in ct. belonging to the patient had 
been overlooked. These were paid to the credit 
of her account on Jan. 31, 1918, but in the interval 
the sum of £48 11s. lid. had been drawn out of 
the £1,000 & duly applied by the receiver on behalf 
of the patient. The patient died on Mar. 27, 1918, 
her account being then in credit to the extent of 
,.£1,302 10s. 5d. : — Held : the specific legatees had 
no claim in respect of the sum of £48 ll«.*lld. 
which had in fact been applied under the powers 
ef above Act, within the meaning of above sect. 
— Re Hodgson’s Trusts, Public Trustee v. 
Milne, [1919] 2 Ch. 189 ; 121 L. T. 268. 


G. Application of Trust Funds, 

{a) Where One Fund Available, 

See, generally, Trusts & Trustees. 

1015. Discretion of trustees.] — Re Boys, Boys 
V. Hardy (1896), 41 Sol. Jo. 111. 

1016. Maintenance.] — Part of the capital of a 
fund in ct., belonging to a married woman, who 
was deranged <fe had been deserted by her hus- 
band, ordered to be applied for her maintenance. 
—Peters v. Grote (1835), 7 Sim. 238 ; 2 Coop. 
temp. Cott. 192 ; 58 E. R. 828. 

AnnoUdion Uc Baker’s Trusts (1871), L. R. 13 Eq. 

16S, 


1017. Credit to accounting trustee.] — Nel 

SON V. Buncombe, Buncombe v. Nelson, No. 101 
ante. 

1018. Future maintenance.] — The fathe 

& next friend of a lunatic, not so found by inquisi 
tion, having expended £700 on his past mainte 
nance & undertaking to maintain him in future 
obtained an order for a transfer of the whol 
fortune of the lunatic, amounting to £379 Consoh 
—Re Law (1801), 30 L. J. Ch. 512 ; 7 Jur. N. 8 
410. 

1019. .] — (1) Applications relating i 

the property of persons of unsound mind not foun( 
lunatics by inquisition, which is in or under th 
administration of the Ct. of Ch., are entertainabl 
by the C’t. in its ordinary jurisdiction. 

(2) Where a person of unsound mind, not foun< 
lunatic by inquisition, had been wholly maintaine( 
father at an expense, since the attainmen 
of his majority, greater than the value of a sum o 
stock belonging to him, which had been paid int< 
ct. under the Trustee Relief Act, & which const! 
tuted his whole property, the steck was ordere< 
to be sold & paid to the father, in part satisfactioi 
of the moneys expended by him upon his son* 
past maintenance, upon his undertaking to con 

future.— ite Mac 
F^LATO (1M2), 2 John. & H. 673 ; 31 L. J. Ch 

P 51 5 • g 
^ 309 ; 70 E. R*. 1229, ^ 


1020. Retention of legacy.] — A per- 

son of unsound mind, not found so by inquisition, 
was kept by her brothers in a private asylum 
from 1838 to 1859, at a total expense of more than 
£700. The brothers having suffered losses in 
trade, & being unable further to support her, she 
was kept in a county asylum at the expense of 
the county, from 1859 to 1871, the total expense 
exceeding £300. In 1871 a legacy was paid to her 
brothers, which by a will was directed to be paid 
to them to be applied for her benefit. This legacy 
was ordered to be retained by the brothers for her 
past maintenance in preference to the claims of 
the county, the brothers undertaking to maintain 
her in future ; semble : they would, even without 
giving this undertaking, have been entitled so to 
be repaid for past maintenance . — Re Gibson (1871 ), 
7 Ch. App. 52 ; 25 L. T. 551 ; 20 W. R. 107, 
L. JJ. 

Amwtdtions : — Expld. Re Harris (1880), 49 L. J. Ch. 327. 

Reid. Re Weaver (1882), 31 W. R. 224 ; Re Rhodes, 

Rhodes v. Rhodes (1890), 44 Ch. D. 94. 

1021. .] — Re Ryan, Ryan v. 

Ryan, [1911] W. N. 50. 

-.] — Sec, also, Sub-sect. 2, A., cenie. 

Lunatic wife’s income under marriage settle- 
ment.] — See Husband & Wife, Vol. XXVII., 
pp. 148, 149, Nos. 1199-1203. 

1022. Dividends of funds in court — Payment to 
relatives with whom lunatic residing — Undertaking 
for maintenance.] — Re Burke, No. 515, ante, 

1023. Life Interest in settled funds — Power of 
appointment — Lunacy Act, 1890 (c. 5), s. 116.] — 
\^ere a person of unsound mind was entitled 
under a settlement to a life interest in certain 
funds, below the limit referred to in above sect., 
with a power of appointment in favour of her 
children or remoter issue, there being nothing in 
that statute enabling the ct. to release a power, the 
ct. made an order for a sale of the lunatic’s interest 
in the funds, without prejudice to any question 
which might arise in tlie event of an appointment 
by her in favour of remoter issue should she 
ultimately recover, coupled with a declaration 
that the lunatic’s interest should be charged with 
recouping to the trustees, to be held upon the 
trusts of the settlement, all sums raised & paid 
under the order, with interest & costs . — Re Hirst 
(No. 2) (1893), 68 L. T. 557 ; 2 R. 409, L. JJ. 


(h) Where More than One Fund Available. 

See, generally, Trusts & Trustees. 

1024. Which fund first applied — Discretion of 
trustees.] —Where there are two funds, both of 
them applicable to the maintenance of a lunatic, 
under the management of the Ct. of Ch., to one 
of which the lunatic would be absolutely entitled 
as her own property, the other of which, so far 
as she might not benefit by it, would pass away to 
different persons, the ct. might direct her mainte- 
nance to be provided for out of the latter fund. 
But where such latter fund is provided by a will 
which veste the fund in trustees, & gives them an 
absolute discretion & “ uncontrollable authority ” 
over its application, the ct. will not exercise its 
ordinary power. The fund so specially provided 
will be left to the exercise bond fide of the discretion 
of the trustees. — Gisborne v, Gisborne (1877), 2 
App. Cas. 300 ; 46 L. J. Ch. 550 ; 36 L. T. 664 : 
25 W. R. 516, H. L. 

Re Weaver (1882), 21 Ch. D. 61fi. 

■Pjd. Re Boya. Boya v. Hardy (1890), 41 Sol. Jo. 111. 

Vachell v. Waklev (1920), 123 L. T. 

no. Hcntd. Tabor v. Brook* (1878), 10 <3h. D. 273 ; 
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142 ; Be Sohnoidor, Kirby v. Schneider (IDOfi), 22 T, L. R. 
223 ; Re Raven, Spencer v. National Assoon. for the 
Prevention of Consumption & other forms of Tuberculosis, 
[1915] 1 Oh. 673 ; Re Chartoris, Charteris v, Biddulph, 
[1917] 2 Ch. 379. 

1025. .] — Ee Weaver, No. 103, ante, 

1026. Benefit of lunatic considered.] — A 

mother, whose only daughter, a lunatic, was 
entitled to a large real & personal estate under her 
father’s will, bequeathed the residue of her estate 
& effects to trustees, upon trust to ai)ply the 
interest, amounting to about £1,600 a year towards 
the maintenance & support of her daughter, &; 
otherwise for her comfort & advantage, as they 
should think proper, without being liable to 
account ; & after her decease to pay the principal, 
& also such interest as should not have been 


I 


actually so apphed, to testatrix’s nieces : — Held : 
the allowance of the lunatic ought to be borne 
exclusively by the maternal estate, as that arrange- 
ment, in the event of her recovery, would be most 
beneficial for her . — Re Ashley (1830), 1 Ituss. & 
M. 371 ; 39 E. It. 144, L. C. 

Annotations : — Re!d. Gisborne v, Gisbomo (1877), 2 App. 
Cas. 300 ; Re Wakley, Vachell v. Wakley (1920), 123 
L. T. 150. 


1027. .] — A father, by will, directed 

the income of his real & personal estate to be 
expended, as the trustees might think fit, in the 
maintenance of his son, a lunatic, & gave the 
corpus so that it vested in tlie lunatic absolutely. 
Afterwards, the mother of the lunatic gave her 
personal estate to trustees, upon trust, to apply 
a sufficient part of the income in his maintenance, 
with a direction to accumulate the surplus, & 
gave the corpus & accumulations over: — Held: 
the mother had dedicated the whole of the 
income of her estate for the benefit of her son, 
subject to a provision that the surplus should be 
added to the principal, <&; the question of contribu- 
tion between the two estates to the lunatic’s 
maintenance must bo decided solely with reference 
to his interest ; & the income of the mother’s 
estate alone being insufficient for the lunatic’s 
maintenance, the whole thereof must be applied 
for that purpose in the first instance, before any 

E art of the income of the father’s estate should 
e applied. — Methold v. Turner (1851), 4 De 
G. & Sm. 249 ; 20 L. J. Ch. 201 ; 17 L. T. O. S. 
208 ; 15 Jur. 810 ; 64 E. 11. 818. 

Annotation : — Apld. Gisborne v. Gisborne (1874), 31 L. T. 
472 (see 2 App. Gas. 300). 


1028. .] — Testator gave a fund to 

trustees in trust to pay the income to his sister 
for her life or “ apply the same, or so much as may 
be necessary for her support & maintenance, in 
such manner as may be most to her comfort & 
advantage.” Ho then directed the surplus, if 
any, to be accumulated & added to the capital of 
the fund, which was given over after her death. 
The sister, who was of unsound mind, was entitled 
to a life interest under a settlement of which 
testator was a trustee. After testator’s death 
she was found lunatic, & the allowance for her 
maintenance was fixed at a sum exceeding the 
income of the bequeathed fund : — Held : this 
income was the primary fund for her maintenance, 
& therefore the whole of it must be so applied. — 
Rudland V, Crozier (1858), 2 De G. & J. 143 ; 
27 L. J. Ch. 261 ; 30 L. T. O. S. 330 ; 4 Jur. N. S. 
675; 6W. R. 305 ; 44 E. R. 942, L.JJ, 

Annotation : — Reid. Glsbome v, Gisborne (1875), 32 L. T. 

46. 


H» Change of 

1029. Whether directed — Advantage of lunatic.] 
— Re Bannister (1845), 4 L. T. O. S. 451, L. C. 

Application of capital — In purchase of annuity.] — 

See Sub-sect. 2, P., ante, 

I, Property in BanJcruptcy, 

Funds in control of Bankruptcy Court — Power of 
Court of Lunacy.] — See Bankruptcy, Vol. IV., 
p. 30, No. 250. 

J, Lunatic Residing out of Jurisdiction, 

Sec Lunacy Act, 1890 (c. 6), s. 134. 

1030. Funds in court — Payment to committee 
appointed abroad — Discretion of court to order.] — 
A. being entitled to property under an English 
settlement, &. being resident in Jersey, was found 
of unsound mind by a formal proceeding there, 
& his brother E. appointed his curator. The 
trustee of the settlement having paid the fund 
into ct. under Trustee Relief Act, E., the curator, 
petitioned to have the dividends paid to him, he 
undertaking to apply them for the benefit of A. 
Order made on production of official & verified 
copy of the proceedings in Jersey. — Re Albo’s 
Trusts (1862), 7 L. T. 778 ; 11 W. R. 80. 

1031. .] — An Englishman while 

resident in Prance was found a lunatic by the law 
of that country, & a curator bonis was appointed 
by the Prench Ct. A fund in this country to which 
the lunatic became entitled was paid into ct., 
under Trustee Relief Act. Upon petition by 
the curator bonis for payment of the fund to him 
as a matter of right : — Held : the ct. could 
exercise a discretion, &, it appearing that the 
lunatic was sufficiently jirovided for, an order was 
made for retaining the corpus of the fund in ct., 
& the payment of the dividends only to the 
curator, — Re Garnier (1872), L. R. 13 Eq. 532 ; 
41 L. J. Ch. 419 ; 25 L. T. 928 ; 20 W. R. 288. 

Annotations : — Refd. Re Brown, [1895] 2 Ch. G66 ; Re 

Knight, [1898] 1 Ch. 257 ; Didisheim v. London & 

Westminster Bank, [1900] 2 Ch. 15 ; Now York Security 

& Trust Co. V. Keysor, [1901] 1 Ch. 066 ; Re Sanchez Do 

Larragoiti (1907), 96 L. T. 862. 

1032. .] — A foreign committee 

of the property of a domiciled Englishman resident 
abroad & found to be a lunatic in the forum of his 
residence cannot as of right recover personal 
property of the lunatic in this country. 

The widow of a domiciled Englishman, who & 
whose relatives resided in New York, was found 
on a New York inquisition to be insane. A New 
York tribunal appointed a co. committee of both 
the person & property of the lunatic. 

The ct., in its discretion, though the lunatic’s 
income was more than sufficient for her mainte- 
nance, ordered English trustees of personal 
property of the lunatic to pay accrued income, 
& gave the trustees liberty to pay future income 
to the committee. 

The lady sues by a next friend as provided by 
R. 8. C., Ord. 16, r. 17, which refers to the old 
practice of the Ct. of Oh. There is nothing in that 
Ord. or in the established practice of the Ct. of Ch. 
prior to that Ord. which entitles the next friend, 
who may be anybody, to receive & give a discharge 
for the lady’s money. It is only on the footing 
that the action as for the benefit of the lady, & 
in so far as it is for her benefit, that the ct. allows 
such an action to proceed (Cozens-Hardy, J.). — 


PART X. SECT. 2, SUB-SECT. 2.— J. 

1080 i. Funds in court — Payment to 
committee appointed abroad — niscretion 


of court to order . \ — Re Thompson, 
Thompson v, Thompson (1900), 19 
P. R. 304 ; 21 C. L. T. 34.-~CAN. 
m. Payment to committee ap- 


pointed abroad — Discretion of court to 
order ,] — ^Murray v. Baillie (1849). 11 
Dunl. (Ct. of Sese.) 710 ; 21 So. Jur. 
239.— SCOT. 



200 Lunatics and Persons of Unsound Mind. 


Sect, 2. — Extent of powers of management and ad^ 
ministration : Sub-sect, 2, J K., X., M, & N,; 
sub-sect, 3, A,] 

New Yobk Security & Trust Co. v, Keyser, 
[1901] 1 Ch. C66 ; 70 L. J. Ch. 330 ; 84 L. T. 43 ; 
49 W. R. 371 ; 17 T. L. R. 207 ; 45 Sol. Jo. 239, 
Annotation : — Refd. Do Larragroitl, [1907] 2 Ch. 14. 

1033. ,] — Where a curator of the 

estate of a person of unsound mind who was 
resident out of the jurisdiction, was duly appointed, 
in accordance with tlie law of the foreign country 
in which the lunatic was residing, the ct., in the 
exercise of the discretionary jurisdiction conferred 
upon it by Lunacy Act, 1890 (c. 6), s. 134, ordered 
the stock standing in the name of the lunatic in 
this country to be transferred to the curator, 
the same being required for the maintenance of 
the lunatic, notwithstanding that the lunatic was 
not a subject of the foreign country in which he 
was residing . — Be De Larragoiti, [1907] 2 Ch. 14 ; 
76 L. J. Ch. 483 ; siib nom. Re Sanchez de Larra- 
goiti, 90 L. T. 862, L. JJ. 

1034. Payment to colonial master In 

lunacy — Jurisdiction of court to order.] — A lady 
detained in a lunatic asylum in New South Wales, 
but not found a lunatic by inquisition, was 
entitled for life to the income, about £30 a year, 
of one-third of a testator’s residuary estate, & 
was absolutely entitled to a fund of about £2,000 
which had arisen from accumulations of this 
income. She had for years been maintained by 
the colonial government at a total expense of 
£803. By the New South Wales Lunacy Act 
extensive powers of management of the property 
of “ lunatic patients,” i.e, persons detmned as 
lunatics but not found so by inquisition, were 
given to the Master in Lunacy of New South 
Wales, & he was enabled to sue for & receive 
debts due to the patient, but the Act did not vest 
the patient’s property in him. The Master claimed 
to have the accumulations, w hich were in England, 
paid to him, upon w’hich the trustees paid them 
into ct, under Trustee Relief Act. The Master 
petitioned to have them paid out to him. The 
judge ordered payment to him of the £803, <te also 
payment to him of the income of the remainder 
of the fund so long as the patient should be 
detained as an insane patient in New South Wales, 
& authorised the trustee to pay to him the patient’s 
share of the income of the residuary estate, which 
the trustee undertook to do. The Master in 
Lunacy appealed : — Held : (1) although the Master 
could enforce payment in New South Wales of 
any sums due to the patient, still as the patient 
had not been found lunatic, & her property was 
not vested in the Master, he could not compel 
payment of any moneys due to the patient 
from persons in this country, & his claim as of 
right to have the whole of the accumulations made 
over to him could not be sustained ; (2) a trustee 
here, or the ct. acting as trustee, was justified in 
paying over to the Master anything which the 
competent authority in New South Wales decided 
to be necessary for the maintenance or benefit of 
the patient, ts, the order therefore was right in 
ordering the payments which had been directed. 
It was also right in declining to go further, no 
case having been made to show that more was 
required for the comfort or benefit of the patient. 

(3) The costs of an unsuccessful appeal ought 
not, except on very rare & special occasions, to be 
paid out of the fund which is the subject of the 


appeal, but ought to be borne by the unsuccessful 
appellant. — Re Barlow’s Will (1887), 36 Ch. D. 
287 ; mb nom. Re Barlow’s Will Trusts, Re 
Barlow, Barton v, Spencer, 66 L. J. Ch. 796 ; 
67 L. T. 95 ; 35 W. R. 737 ; 3 T. L. R. 096, C. A. 


Annoiationa : — As lo (1) Distd. lie Brown, [1895] 2 Ch 660 ; 
Re De Linden, Re Spurrier's Settlmt., Do Hayn v. Garland, 
[18971 1 Ch. 453. OolUld. Dldlshelm r. London & West- 
minster Bank, 1190012 Ch. 16. Distd. Re Selot's Trust, 
[19021 1 Ch. 488. Keld. Re Chatard’s Settlmt., 11899) 
1 Ch. 712 ; Thiery v. Chalmers, Guthrie, [1900] 1 Ch. 80 ; 
Re Carr’s Trusts, Carr r. Carr, [1904] 1 Ch. 792. 


K, Moral Obligations, 

1035. Debts of honour — Discretion of court to 
order payment.] — The payee of a promissory note 
given without consideration is not, even in the 
administration of a solvent estate, in the same 
position as the payee of a voluntary bond, so as 
to be entitled to claim against the estate after 
creditors for value. 

A lunatic, while sane, had given a promissory 
note for £50,000, payable in instalments of £5,000 
each, in discharge of what he considered was a 
moral obligation, & had paid throe of such instal- 
ments. Upon a claim made against his estate, 
which was a very large one, after he had been 
found lunatic, by the holder of the note for the 
sum of £36,000, being the amount of the unpaid 
instalments thereon, to which claim the next of 
kin consented : — Held: (1) although, as the gift 
was voluntary, the payee of the note was not 
entitled to claim as a creditor against the lunatic’s 
estat/e, the ct. in the exercise of its discretion would 
order the payment to be made thereout, by way 
of bounty & as in discharge of a debt of honour 
on the part of the lunatic, which, under the 
circumstances, it ought to recognise ; (2) the 

application should have been made by the com- 
mittee he must be joined as co-petitioner. — 
Re Whitaker (1889), 42 Ch. D. 119 ; 58 L. J. Ch. 
487 ; 01 L. T. 102 ; 37 W. R. 073 ; 5 T. L. R. 
424, C. A. 

L. Charitable Gifts, 

See, generally. Charities, Vol. VIII., pp. 241 
et seq, 

1036. Lunatic accustomed to make — Continua- 
tion of contributions.] — Re Popham (1844), 3 L. T. 
O. S. 258, L. C. 

1037. .] — Re Dyce Sombre (1844), 3 

L. T. O. 8. 157, L. C. 

1038. Subscription for building church & schools.] 

— A lunatic was tenant for life of about seventy 
houses in London, all situate in the same neighbour- 
hood, & producing a gross rental of £2440. His 
surplus income, after providing him with every 
comfort, was about £900 a year. Three of the 
houses were sold to a church building committee 
as a site for a church to a new district parish, & 
the incumbent & the church committee solicited 
subscriptions for building a chnrch & parochial 
schools in connection witli it. Leave was given 
to the committee of the estate, who was also 
heiress-at-law & sole next of kin, to contribute out 
of the lunatic’s income £250 towards building the 
church, & a like sum for the schools. — Re Strick- 
land (1871), 6 Ch. App. 226 ; 24 L. T. 530 ; 19 
W. R. 616, L. JJ. 


M, Maintenance and Repairs of Estate. 

Repairs generally, see Landlord & Tenant, 
Vol. XXXI., pp. 810 et seq. 

See, now. Lunacy Act, 1890 (c. 6), s. 118, 


PART X. SECT. 2, SUB-SECT. 2.— L. 

** Eunatic accustomed to make — Continuation of contributions, ] — Re D. (1917), 40 O. L. 


B. 305 ; 39 D. L. B 368. 
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1089. Cutting down timber for repairs — Power of 
committee.] — A committee of a lunatic’s real 
estate may cut down timber for repairs. — Ex p, 
Ludlow (1742), 2 Atk. 407 ; 26 E. R. 645, L. C. 

1040. New lease — Expenses payable out of 
personalty.]— p. Degge (1764), 4 Bro. C. C. 
236, n. ; 29 E. R. 871. 

Annotation: — Befd. A.-G. r. Ailesbury (1887), 12 App. Cas. 

672. 

1041. Premium & sum for dilapidations.] — 

Be Liebbnwood (1844), 3 L. T. O. S. 177, L. C. 

1042. Permanent Improvements — Chargeable on 
realty or personalty.] — Re Harris (1827), cited in 
Shelford on Lunatics, 2nd ed. at p. 276. 

Annotation : — Refd. Rc Gist, [1904] 1 Ch. 398. 

1043. .] — Repairs & permanent 

improvements to a large amount upon an estate 
of which a lunatic was tenant in tail in possession 
were found to be expedient. There was in ct. 
a sufficient fund of personalty to which the lunatic 
was absolutely entitled, &; his income was much 
more than sufficient for his requirements. The 
amount required for repairs & improvements was 
ordered to be raised by mtge. or charge of the 
settled estate . — Re Gist (1877), 5 Ch. D. 881 ; 26 
W. R. 22, C. A. 

Annotation: — Consd. Rc Gist, [1904] 1 Ch. 398. 

1044. Discretion of court.] — Re Gist, 

No. 1043, ante. 

See Lunacy Act, 1890 (c. 5), s. 118. 

1045. Drainage of estate.] — (1) The modern 

practice of making allowances out of lunatics’ 
estates for their collateral relations disapproved 
& to be kept within narrow limits. 

This case is not to be drawn into a precedent ; 
for I think this liberality out of the lunatic’s 
estate to collateral relations, whom he is under 
no obligation to support has been carried much too 
far (Lord Cottenham, C.). 

(2) A comparatively smaU sum, which the 
master had approved as proper to be allowed out 
of the surplus income of the lunatic, which was 
very considerable, for drainage of an estate of 
which the lunatic was tenant for life, with remainder 
to his brother, was disallowed by the Lord 
Chancellor, though no one objected to it . — Re 
Clarke (1847), 2 Ph. 282 ; 41 E. R. 951, L. C. 

1046. Expenditure on farm buildings.] — 

Rc (1845), 5 L. T. O. S. 189, L. C. 

1047. Necessary to secure tenants.] — 

Re (1846), 7 L. T. O. S. 525, L. C. 

1048. Ordinary repairs to realty — Payable out of 
personalty.] — Re Badcock, No. 1242, post. 

1049. — ^ .] — Re Gist, No. 1043, ante. 

1050. Expenditure without previous order.] — 
Repairs made without a previous order, though 
reported necessary, not allowed to the committee 
of a lunatic’s estate. — ^Anon. (1804), 10 Yes. 104 ; 
32 E. R. 783. 

1051. .]—Be (1846), 7 L. T. O. S. 

525, L. C. 

1052. Prior caution from master.] — Gar- 

land V. Garland (prior to 1802), cited in 6 Yes. 
at p. 800. 

1053. Allowance to family postponed.] — Re 
Adey (1844), 3 L. T. O. S. 177, L. C. 

1054. Repahrs to lunatic wile’s residence — Ex- 
penditure by husband at her request.] — Re John- 
son (1846), 7 L. T. O. S. 485, L. C. 


1055. Allowance already fixed — Continued with* 
out deduction.] — The allowance for the mainte- 
nance of a lunatic previously directed to be paid, 
ordered to be continued by the Accountant- 
General, wdthout any deduction in respect of 
income tax. — Re Liebenrood (1842), 6 Jur. 721, 
L. C. 

1056. Repayment of amount deducted — 

Increase of allowance to meet tax.] — Re Cooper 
(1843), 1 L. T. O. S. 34. 


Sub-sect. 3. — ^Payment oe Creditors. 

A. Where Affecting Lunaiic^s Maintenance. 

See^ nowy Lunacy Act, 1890 (c. 5), ss. 117, 120. 

1057. General rule — Rights of creditors post- 
poned.] — (1) Lunatic’s comfort considered in 
exclusion to the presumptive rights of his next of 
kin, etc. 

(2) Lunatic not stripped of support by act of 
Lord Chancellor even for creditors. — Ex j>. 
Wright (1750), 2 Yes. Sen. 25; 28 E. R. 17, 
L 

10*58. .] — (1) The Lord Chancellor 

cannot by an order in lunacy make an absolute title 
to the lunatic’s leasehold estate. 

(2) The Lord Chancellor will not even for 
creditors make an order in lunacy, the effect of 
which must be to put the lunatic in a state of 
absolute want. — Ex p. Dikes (1802), 8 Yes. 79 ; 
32 E. R. 282, L. C. 

Annotation : — As to (1) Befd. Rc Colton (1844), 2 L. T. O. S. 

305. 

1059. .] — No order upon petition in 

lunacy for payment of the lunatic’s debts out of 
funds, not within the reach of his creditors, 
except for his accommodation, & it clearly appears, 
that he will have a sufficient maintenance. — 
Ex p. Hastings (1807), 14 Yes. 182 ; 33 E. R. 
490, L. C. 

Annotations : — Consd. Horne v. Poiintain (1889), 23 Q. B. D. 

264. Befd. Re Clarke, 11898] 1 Oh. 336 ; Re Brown, 

Llowellin v. Brown, [1900] 1 Ch. 489. 

1060. .] — The Lord Chancellor will not 

aid creditors of a lunatic in obtaining payment 
of their debts, if such a proceediug will place the 
lunatic & his family in a state of want. — Re 
Railton (1837), 1 Jut. 574. 

1061. -.] — No order for satisfaction 

of a liability of a lunatic until information 
furnished, showing that enough will still be left 
for his maintenance. — Re Adey (1846), 1 Coop. 
temp. Cott. 225 ; 47 E. R. 831. 

1002. .] — Re Winkle, No. 1076, post. 

1063. .] — Although the judges in 

lunacy have jurisdiction to apply moneys of a 
lunatic which are under their control in the lunacy 
for maintenance of the lunatic notwithstanding 
that he may have creditors who are unpaid, yet 
they have no jurisdiction to order the trustee in 
hkpey. of a lunatic who has been adjudicated 
bkpt. to pay into ct. to the credit of the lunacy 
moneys received by or in the possession, or under 
the control of the trustee in bkpey. for the purpose 
of enabling the committee to apply the same for 
the maintenance of the lunatic. — Re Farnham 
(N o. 2), [1896] 1 Ch. 830 ; 05 L. J. Ch. 456 ; 74 
L. T. 214; 60 J. P. 389; 44 W. B. 465 ; 12 
T. L. B. 287 ; 40 Sol. Jo. 371 ; 3 Mans. 123, 


N, Incidence of Income Tax. C. A. 

See^ generally y Income Tax, Vol. XXVIII., AnnMion: 
VV.ietseg. 1064.- 

PART X. SECT. 2, SUB-SECT. 3.— A. 

1057 i. Otneral rule — Righia of credi- 
tors postponed .] — ^Although the general 


rule of the ct. is, that no course wffi be 
taken that will prejudicially affect the 
interests or the comfort of a lunatic, 
even for the heneflt of creditors ; Btill 


-Beid. Re Clarke, [1898] 1 Ch. 336. 

Re Clarke, No. 1077, post. 

the ct. wUl assist creditors where that 
can be done without prejudice to the 
lunatic . — Re Shaw (1^8), 14 Gr 524. 

—CAN. 
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1065, The judge in limacy, in 

dealing with the creditors of the lunatic, always 
considers what is for the benefit of the lunatic first, 
so far as the property under the control of the judge 
is concerned. That is part of the law of the land. 
As is of so long standing that no judge in lunacy 
nor this ct. can alter it. * It is our duty as the law 
stands to look to the interest of the lunatic, but, 
when we have done that & when we have provided 
for the lunatic to the extent to which the judge 
in lunacy thinks right, there is nothing which 
justifies the ct. in withholding a creditor from 
exercising his legal rights & getting paid if he 
can (Lindley, M.R.). — He Seaoer Hunt, [1900] 
2 Ch. 54, n. ; 69 L. J. Ch. 450, n. ; 82 L. T. 741, n., 
C. A. 

Annotation : — Reid. Didisheim v. London & Westminster 

Bank, [1900] 2 Ch. 15. 

1066. .] — (1) An action brought in a 

proper case in the name of a lunatic not so found 
by his next friend, for the recovery of his property 
may, in the absence of any lunacy proceeding be 
maintained without the sanction of the Ct. in 
Lunacy. 

(2) The Ct. in Lunacy, having property of a 
lunatic under its control, will, as between the 
lunatic <fc his creditors, see that proper provision 
is made out of the property for his maintenance, 
as the first & paramount consideration ; but, 
subject to that, the ct. will not withhold a creditor 
from exercising his legal rights. 

(3) A foreign curator or administrateur provisoire 
of a lunatic, not so found judicially, domiciled & 
resident abroad, is not necessarily an improper 
person to sue in this country as next friend for the 
recovery of the lunatic’s personal property here, 
though, if .such next friend is resident abroad, 
he may be required to give security for costs. 

(4) The Ct. in Lunacy has no jurisdiction under 
Lunacy Act, 1890 (c. 5), s. 134, to order the 
transfer of securities in this country standing in 
the name of or vested in a person of unsound 
mind, not so found, residing out of the jurisdiction 
of the High Ct., unless his status has been altered 
by his being judicially declared lunatic according 
to the law of the place where he is residing. 

G., domiciled & resident in Belgium, deposited 
with an English bank for safe custody, in his name, 
certificates & scrip for securities of great value. 
On his death in 1892 his widow, then also domiciled 
& resident in Belgium, took out administration 
in England to his estate, & had the securities 
then standing to his account, & also a sum of cash 
representing dividends thereon collected by the 
bank on his account, transferred to a new account 
opened by her at the bank in her own name. 

In 1897 she became lunatic, though she was not 
so declared judicially, & was placed in a foreign 
lunatic asylum. D., a Bel^an, was appointed 
by the Belgian Ct. her administrateur provisoire, 
with power to collect & get in her personal estate, 
& subsequently D. obtained in England letters of 
administration de honis non to G.’s estate, where- 
upon he brought an action in England against the 
bank m the names of himself & of Madame G., 
stating that she was of unsound mind 
or that he was suii^ as her next friend, claiming, 
m his douMe capacity of legal personal representa- 
wve 01 G. & of admiriistrateur provisoire of Madame 
G., to have the certificates, scrip & cash standing 
m her name delivered up to him. Pltf. D. appealed, 
having first obtained from the Belgian Ct. an 
order givmg him leave to appeal with a view to 


recovering the property : Held: 


proporty sought; t)o b© rocovorfidf D* wfts 
suing in his own name & as next friend of Madam 
G., to demand the delivery of her property to hlr 
& could give the bank a good discharge ; (6) i 
the absence of lunacy proceedings in this country 
the ct. was bound, on general principles of privat 
international law, to recognise the order of th 
Belgian Ct. giving D. leave to prosecute the appea 
& to obtain & give a good discharge for th 

Chancery it had long been the settlec 
practice to institute suits in the names of lunatici 
not so foimd by inquisition, by a next friend 
Applications to stay such suits were also frequent!; 
made with success. . . . The alleged lunatii 
could make such application himself if he assertec 
his sanity (Lindley, M.R.). — Didisheim v.Londoi 
&; Westminster Bank, [1900] 2 Ch. 15 ; 69 L. J 
Ch. 443 ; 82 L. T. 738 ; 48 W. R. 501 ; 10 T. L. R 


311, C. A. 

Annotations .-—As to (1) Refd. Re Carr’s TniBt«. Carr v. Car 
(1904), 90 L. T. 592. Aa to (S) Refd. He De Larrogroitl 
[1907] 2 Ch. 14. As to (4) Distd. Now York Security & 
Trust Co. V. Koyser, [1901] 1 Ch. 660. As to (6) Apld, 
P6I6irriu v. Coutts, P6I6ffrln v, Mossel, [1915] 1 Oh. 696. 
Refd. Thiorv v. Chalmers, Guthrie, [1900] 1 Ch. 80. 


j[067. Although estate insolvent.]— 

Re Pink, No. 1093, post, 

1068. Lunacy Regulation Act 1862 


(c. 86), ss. 12, 13.] — The power given by above 
Act, s. 12, of making orders for the purpose of 
rendering the small pi*operty of a lunatic available 
for his maintenance or benefit, is to be exercised 
only for his benefit, & not for the purpose of 
enabling his creditors to obtain payment. A 
person of small means was confined as a criminal 
funatic in Broadmoor Asylum, Sc there appeared 
no reasonable prospect of his ever being released. 
His mother & brother applied for an order that his 
property, along with some property in which they 
were interested together with him, might be applied 
in payment of moneys for which the lunatic had 
given security, the mother undertaking to pay his 
other debts ; — Held : the application must be refused 
as not being for his benefit. — Re Price (1887), 34 
Ch. D. 603 ; 56 L. J. Ch. 292 ; 56 L. T. 77 ; 35 
W. R. 340 ; 3 T. L. R. 292, O. A. 

See, now. Lunacy Act, 1890 (c. 5). 

Creditor obtaining charging order.] — See Sub- 
sect. 3, B., post. 

Creditor issuing execution, see C., post. 


B. Charging Orders, 

Charging orders, generally, see Execution, Vol. 
XXI., pp. 647 et seq. 

See, now. Lunacy Act, 1890 (c. 6), s. 117. 

1069. Funds in lunacy — Order obtained under 
Judgments Acts, 1838 (c. 110), 1840 (c. 82).] — Form 
of order.] — On an application at chambers, under 
above Acts, by the judgment creditor of a debtor 
foimd lunatic by inquisition, for a charging order 
on funds standing in the books of the Paymaster- 
General of the Ch. Div. to the credit of the debtor, 
who was described in such books a& “ a person 
of unsound mind,” the judge ordered that ” so 
much of deft. *8 interest in the fund so standing as 
aforesaid should stand charged with the payment 
of the • • • ^ amount due on the judgment as the 
Lords Justices sitting in Lunacy might deem 
applicable to payment of the judgment debt ” : — 
Held : the Acts gave the judge no power to make 
an order providing that the amount to be charged 
shoifid be determined by the Lords Justices & the 
creditor was entitled to an unconditional order on 
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a specified amount of the fimd. — ^H ornb v. 
Fountain (1889), 23 Q. B. D. 284 ; 68 L. J. Q. B. 
413 ; 61 L. T. 510 ; 54 J. P. 37 ; 38 W. R. 240, 

D. C. 

Annotations: — FoUd. Re Loavoeloy, [1891] 2 Ch. 1. Refd. 

Re Plenderleith, [1893] 3 Ch. 332 ; Re Famham (No. 1) 

(1896), 3 Mans. 109. 

1070. Validity of order — Priority to 

representative of lunatic.] — The effect of a charging 
order made by a judge in favour of judgment 
creditor under Judgment Act, 1838 (c. 110), docs 
not depend upon the capacity of judgment debtor 
to give a vafld charge, but upon the validity of 
the judgment ; & sect. 14 of that Act, & the 
proviso in Judgments Act, 1840 (c. 82), s. 1, must 
be read as meaning that judgment creditor is to 
have the same remedies, & the order of the judge 
the same effect, as if judgment debtor had made a 
valid & effective charge in favour of the judgment 
creditor. 

Creditors of a lunatic, whoso debts were incurred 
before the lunacy, after the lunacy obtained judg- 
ments against him, & also orders charging a fund 
in ct. in the lunacy with the amounts of their 
respective judgments, which orders were not in 
terms enforceable until the death of the lunatic or 
further order. 

The lunatic died insolvent, & upon an applica- 
tion by his administratrix for payment out of the 
fund : — Held : the charging orders were valid & 
effective, & judgment creditors were entitled to be 
paid the several amoimts due thereon respectively 
out of the fund before transfer of any part thereof 
to the administratrix. — Re Leavesley, [1891] 

2 Ch. 1 ; 60 L. J. Ch. 385 ; 64 L. T. 269 ; 39 W. R. 
276, C. A. 

Annotation : — Consd. Re Plondcrloith, [1893] 3 Ch. 332. 

1071. Made after death of 

lunatic.] — Judgment was given in an actibn in the 

Q. B. Div. against deft, for a certain sum. Deft, 
shortly after died, & his will was proved by his 
exor. Within a week of the probate being 
granted, an action was commenced to administer 
deft.’s estate, & an order in lunacy made affecting 
a sum in ct., deft, having been of unsound mind. 
On the day following this order a charging order 
was made that pltf . be at liberty to issue execution 
against the exor., & that deft.’s interest in the sum 
in ct. should stand charged with the payment of 
the sum due. Judgment was then given in the 
administration action, Sc this action was transferred 
to this division : — Held : the order charging deft.’s 
interest in the sum in ct. was invalid ; the order 
must be construed strictly, & could not be set 
right on the ground of accidental slip or omission 
under R. S. C. Ord. 28, r. 11 . — Stewart v. Rhodes, 
[1900] 1 Ch. 386 ; 81 L. T. 807 ; 48 W. R. 233 ; 44 
Sol. Jo. 195. 

1072. Insufficiency of fund to provide main- 

tenance — Power of court to apply fund for lunatic’s 
benefit.] — The ct. will order a proper allowance 
for the maintenance of a lunatic to be made out 
of the income & capital of a fund in ct. belonging 
to him, though the effect may be to make the 
capital insufficient for the payment of creditors 
of the lunatic who have obtained charging orders 
on the fund, &; such creditors are not entitled to 
have impounded an amount of coital sufficient 
to meet their demands. — Re Blenderi^eith, 
[1893] 3 Ch. 332 ; 62 L. J. Ch. 993 ; 69 L. T. 325 ; 
58 J. P. 164 ; 42 W. R. 224 ; 37 Sol. Jo. 609 ; 2 

R. 626, 0. A. 

Annotations: — Distd. Re Brown, Llowellin t>. Brown. [1900] 

1 Ch. 489. Reid. Re Winkle (1894), 63 L. J. Ch. 541 ; 

Re Famham No. 2 (1896). 74 L. T. 214 ; Re Clarke, [1898] 

1 Ch. 336 ; Davies v. Thomas (1900), 83 L. T. 11. 

1073. Funds in Chancery — Order obtained with 


knowledge of pending lunacy proceedings — Order 
valid as against surplus property of lunatic.] — 

Re Seager Hunt, [1900] 2 Oh. 54, n. ; 60 L. J. Ch. 
450, n. ; 82 L. T. 741, n., C. A. 

Annotation : — Reid. Didishoim v. London & Westminster 
Bank, [1900] 2 Ch. 15. 

1074. Charging order satisfied — Before fund 

transferred to lunacy.] — The rule of administra- 
tion in Lunacy that the obligations of a lunatic 
are postponed to the needs of the lunatic does not 
affect funds in the High Ct. 

A judgment creditor of a lunatic obtained a 
charging order on funds of the lunatic in ct. 
The balance only of the funds, after satisfying 
the charge, was transferred to Jjunacy . — Re 
Brown, Llewetxin v. Brown, [1900] 1 Ch. 489 ; 

69 L. J. Ch. 234 ; 82 L. T. 83 ; 64 J. P. 327 ; 48 
W. R. 461. 

1075. Stamp duty.] — P ractice Note, [1922] 
W. N. 75. 

C. Execution Creditors. 

Execution generally, see Vol. XXL, pp. 415 ci 
seq. 

1076. Whether rights postponed to lunatic’s 
maintenance — Execution levied before receiver 
appointed.] — (1) Where the property of a lunatic 
has become subject to tlie control of the ct. in 
lunacy by the appointment of a receiver, it cannot 
be seized under a writ of ji. fa. by an execution 
creditor of the lunatic ; & the ct. will make an 
order for bringing the lunatic’s property into ct., 
& for payment thereout of costs & of an allowance 
for the maintenance of the lunatic, though not of 
his wife also, in priority to any claim of the execu- 
tion creditor ; but, subject to such allowance S& 
to the costs incurred in relation to the luimtic’s 
property, the order will be made without prejudice 
to any charge or priority which the creditor may 
have acquired by lodging his writ of fi. fa. with the 
sheriff. 

(2) I^^orm of order for maintenance of a lunatic 
where a judgment creditor has obtained execution. 
—Re WiNKiJB, [1894] 2 Ch. 519 ; 63 L. J. Ch. 541 ; 

70 L. T. 710 ; 42 W. R. 513 ; 38 Sol. Jo. 455 ; 7 
R. 255, C. A. 

Annotations: — As to (1) Distd. Re Clarke, [1898] 1 Ch. 336. 
Expld. & Distd. Davies v._ Thomas, ,.[1900] Ch. 462. 


489. 

1077. .] — (1) The Ct. in Lunacy will 

not allow property of a lunatic in its custody to be 
applied in paying his creditors without first pro- 
viding for his maintenance ; but it has no juris- 
diction to interfere with the rights of creditors ^ 
seize & sell by legal process property of the lunatic 
which at the time of seizure is not in the custody 
of the ct, 

(2) The issuing of a summons in lunacy does not 
withdraw the property of the lunatic from legal 
process by a creditor until an order is made 
showing that the Crown has actually taken the 
property under its protection. 

A judgment creditor of a person not found 
lunatic by inquisition, after receiving notice of 
the pendency of a summons in lunacy for the 
appointment of a receiver under Lunacy 
1890 (c. 5), s. 116, issued a fi. fa. under which 
the goods of debtor were seized before any order 
was made upon tbe summons. A receiver was 
afterwards appointed while the goods were in the 
possession of the sheriff : — Held : the Ct. had no 
jurisdiction to order a sale of the goods under 
Lunacy Act, 1890 (c. 5), s, 117, for the maintenance 
of the alleged lunatic in priority to the claims of 
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Sect. 2. — Extent of powers of management and ad- 
ministration: Sub-sect, 3, C,y D,<i E, (a) <Sc (6), 
F,, O,, I., J. & K. Sect. 3.] 

the creditor. — Re Clarke, [1898] 1 Ch. 336 ; 67 
L. J. Ch. 234 ; 78 L. T. 275 ; 46 W. B. 337 ; 14 

T. L. B. 274 ; 42 Sol. Jo. 324, O. A. 

AnnotaMons : — As to (1) Consd. Davlos r. Thomas, [1900] 
2 Ch. 462. As to (2) Refd. Re, Brown. Llewellin v. Brown, 
[1900] 1 Ch. 489. Generally, Reid. Re E. G., [1914 1 Ch. 
927. Mentd. The James W. Elwell. [1921] P. 351. 


D. Vendor's Lien for Unpaid Purchase- Money, 
See, generally. Part VIII., ante ; Sale op Land. 
1078. Effect of appointment of receiver — Lunacy 
Act, 1890 (c. 6).] — An order in Lunacy under above 
Act, s. 116, authorising a person therein specified 
in the name & on the behalf of the lunatic to 
receive & give a discharge for all sums of money 
due^ to him, does not affect rights enforceable 
against the lunatic’s property at law or in equity, 
such as a vendor’s lien for unpaid purchase -money, 
previously acquired by third persons. Such an 
order deals only with the lunatic’s equitable interest 
in his property. — Davies v, Thomas, [1900] 2 
Oh. 462 ; 69 L. J. Ch. 643 ; 83 L. T. 11 ; 49 W. B. 
68; 44 Sol. Jo. 608, C. A. 

Annotation : — Mentd. lie Stuclcy, Stucley v. Ktskewich, 
[1906] 1 Ch. 67. 


E. Payment for Maintenance, 
(a) Luring Lunatic's Lifetime. 

1079. Petition by committee.] — Re — 

3 L. T. O. S. 353, L. C. 


(1844), 


1080. Petition for sale of lunatic’s real estate- 


Direction for inquiry.] — Re Burbidge (1844), 4 
L. T. O. S. 190, 270, L. C. ; subsequent proceedings 
(1850), 3 Mac. & G. 1, L, C. 

1081. Claim by husband — Wife having separate 
estate — Repayment out of income.] — Where a 
lunatic, whose husband had expended upon her 
support & attendance sums which his own income 
was insufficient to meet, became entitled to some 
property for her separate use, the ct. refused to 
order a sale of any portion of the principal of her 
property, for the purpose of repaying the expenses 
of her past maintenance ; but ordered these 
expenses to be repaid out of the moneys arising 
from past dividends, so far as they would extend, 
& the residue of those expenses to be repaid out 
of so much of the future income as would remain 
after providing thereout in the fii’st place for the 
future maintenance of the lunatic. — Edwards v, 
Abrey (1846 .2 Ph. 37 ; 2 Coop. temp. Cott. 177 ; 

L Ch. 404 ; 7 L. T. O. S. 485 ; 10 Jur. 650 ; 

^ L. C. 

Annotation .‘—Refd. Vane u. Vane (1876), 45 L. J. Ch. 381. 

1082. Claim by brothers — Retention of legacy to 
lunatic in satisfaction — Preference over claim by 
county asylum.]— Gibson, No. 1020, ante, 

1083. Insolvent estate — Maintenance in asylum.] 

• — Re Leebe, No. 954, ante. 

J — Pink, No. 1093, post. 

1085. Maintenance of wife & children.]— 

Re Pink, No. 1093, post. 

Necessaries, see Part II., Sect. 1, sub-sect. 4, 
ante. 


(h) After Death of Lunatic. 

Personal estate exhausted— LlablUty of real 
estate.] Upon a reference in lunacy, it was found 
cc reported that the sum of £413 14^. was due to 
A. tor the maintenance of the lunatic, & necessaries 
^pphed by him to the lunatic during his lunacy, 
ihe heir-at-law <fe next of kin of the lunatic had 


notice of & was present at the proceedings under 
the reference. 

Before A. received payment of the sum of 
£413 14s., or any part of it, the lunatic died 
intestate, & it having been ascertained that his 
personal estate had been exhausted, A. instituted 
a creditor’s suit against the heir-at-law for pay- 
ment of his debt out of the real estate of the 
lunatic : — Held : the heir-at-law was bound by 
the proceedings in lunacy, & A. had established a 
sufficient primd facie case to entitle him to a 
reference to the master to inquire & find whether 
any debt was due to him from the estate of the 
lunatic. — Wentworth v. Tubb (1842), 12 L. J. Ch. 
61 ; 6 Jur. 980, L. C. 

Annotations : — Consd. Re Rhodes, Rhodes v. Rhodes (1890), 
44 Ch. D. 94. Refd. Re Rutter, Chester v, Rolfe (1853), 
4 De G. M. & G. 798 ; Re Newbegin’s Estate, Eggleton 
V. Newbegin (1887), 36 Ch. D. 477. 

1087. Personal representatives consenting — 
Necessity for consent of parties beneficially in- 
terested.] — On the death of a lunatic, where there 
had been no order for a maintenance, the personal 
representative offered to consent to an order for 
payment of liquidated sum to the interim com- 
mittee for past maintenance, in order to avoid the 
expense of a reference, the estate being inconsider- 
able. But the Lord Chancellor refused to sanction 
the payment, unless on the consent of the parties 
beneficially interested in the surplus of tlie estate. 
—Re Patrick (1847), 2 Ph. 394 ; 41 E. B. 995, 
L. C. 


F. Parliameyvtary Election Expenses. 

See, generally. Elections, Vol. XX., pp. 7 et f 

1088. Member unseated on petition — Subse- 
quently becoming Insane — Expenses of agent.] — 

Re Dyce Sombre (1846), 7 L. T. O. S. 221, L, C. ; 
subsequent proceedings, sub nom. Re Dyce Sombre, 
Exp. COPPOCK (1847), 9 L. T. O. S. 470, L. C. 

1089. Expenses of solicitor.] — Upon 

a petition to allow the expenses of an election 
petition, which the solr. of the lunatic had incurred 
in defending the lunatic’s seat in Parliament, it 
appeared that before the election a sum of £3,000 
had been paid to the same solr., for which he had 
given an accountable receipt to the lunatic, upon 
which a reference was made to the Master in 
Lunacy to take a general account of all trans- 
actions between the lunatic & his solr. On that 
reference the Master had examined the solr. 
viva voce, who stated that he had paid the money 
to a person named, at the place of election, &; that 
such person had been in communication with the 
lunatic during the election, had expended the 
whole of the money for the purposes of the election ; 
that a written account of the mode of expending 
it had been, after the election, shown to the lunatic, 
who had approved of it, & paid some additional 
expenditure. "Wlien the paper had been shown to 
the lunatic, it was destroyed. The person who 
had actually expended the money was not 
examined, because the money having been con- 
fessedly spent in bribing the electors, would have 
been amenable to the law. The Master reported 
these circumstances : — Held : this was not a 
proper taking of the account, but only assigning a 
reason why it was not taken, <& did not comply with 
the order of reference ; & it was referred to the 
Master to review his report at the cost of petitioner, 
the solr. — Re Dyce Sombre, Ex p. Coppock 
(1847), 9 L. T. O. S. 470, L. C. ; previous proceed- 
ings, sub nom. Re Dyce Sombre (1846), 7 L. T. O. S. 
221, L. C. 


n / , , , 2, SUB-SECT. 8.-~E. (a). 

on for sale of lunatic’s property — Direction for inquiry.] — Re Robinson (1884), 5 N. S. W. L. R. (Kq.) 77. — ^AUS. 
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Part X.—Judicial Powers over Estate. 


Q, Death of Lunatic before Payment, 

1090. Petition in lifetime of lunatic— Inquisition 
relating back.] — Order after the death of a lunatic 
for payment of a debt, viz. an attorney’s bill upon 
a retainer, over-reached by the lunacy ; & no 
report of debts : if the petition is presented in the 
life of the lunatic. But the debt must be 
established at law . — Ex p, M‘Dougal (1806), 12 
Ves. 384 ; 33 E. R. 146. 

1091. Order in lunacy — Administration in 

Chancery — Lunacy Act, 1890 (c. 5), ss. 116, 117.] — 

H. was a person not detained as or found lunatic, 
but found to be incapable of managing his affairs 
through mental infirmity arising from disease. 
In 1898 a Master in Lunacy made an order under 
above Act, sect. 110, that H.’s wife should be 
authorised to do such things as the Masters should 
approve of for the purpose of protecting his estate 
&; to exercise the powers of a committee of his 
estate. In 1902 an order was made in lunacy that 
H.’s wife should apply certain funds in payment to 
his creditors of a dividend of Odf. in the pound on 
their debts. In 1904 an order was made in lunacy 
that B. & CO., who had not previously claimed, 
should be admitted as creditors in respect of a 
certain debt, & should participate in future 
dividends out of H.’s estate, & should rank in 
priority to other creditors to the extent of Od, in 
the pound upon that debt. Before effect could be 
given to the order of 1904 H, died, & proceedings 
for the administration of his estate were taken in 
the Ch. Div. of the High Ct. ; — Held : the j uris- 
diction in lunacy ended at the death of H. ; the 
order of 1904 did not bind the High Ct. when 
administering his estate ; on the death of H. his 
creditors were entitled to have his assets collected 
& distributed according to their rights as creditors 
on the estate of a deceased person irrespective of 
the fact that up to his death his estate was subject 
to the jurisdiction in lunacy ; & the claim of B. 
& CO. to priority therefore failed. — lie 8eager 
Hunt, Silicate Paint Co. & Orr (J. B.) & Co., 
Ltd. V, Hunt, [1900] 2 Ch. 295 ; 95 L. T. 606 ; 
sub noni. He Hunt, Silicate Paint Co. & Orr 
(J. B.) & Co., Ltd. v. Hunt, 75 L, J. Ch, 801. 

H, Negligence of Committee, 

1092. In passing creditors’ accounts — Charge- 
able with interest .] — Re Legard, Ex p. Hall, No. 
917, ante, 

I, Insolvency of Estate, 

See Sub-sect. 3, A., B. & C., ante, 

1093. Lunatic’s maintenance first provided for.] 

• — In managing the estates of lunatics the ct. will 
have regard to the maintenance & comfort of the 
lunatic in preference to the claims of his creditors, 
although the estate be insolvent. The Master in 
Lunacy made a certificate finding that the property 
of a lunatic produced an income of £163, & that 
his debts amounted to £7,000, including £250 for 
his past maintenance in an asylum, & £374 for 
the past maintenance of his wife & children 
expended by the committee. On a summons 
taken out under Lunacy Orders, 1883, Ord. 45, on 
which some of the ordinary creditors appeared & 
claimed payment of their debts : — Held : (1) the 
expenses of pa^st maintenance of the lunatic, his 
wife & children, must be paid in full ; (2) capital 
producing £110 a year should bo set aside for the 
lunatic’s future maintenance ; (3) the residue 

should be divided among the ordinary creditors 
pro ratdf who were to have a charge on the reserved 
capital, with liberty to apply on the lunatic’s 


death.— Pink (1883), 23 Ch. D. 577 ; 62 
L. J. Ch. 674 ; 49 L. T. 418 ; 31 W. R. 728, C. A. 

Annotations : — ^Expld. Home v. Fountain (1889). 23 Q. B. D. 
264. Reid. He Plendorleith, [1893J 3 Ch. 332 ; Re Fain- 
ham (No. 2) (1896), 66 L. J. Ch, 456. 

J, Bankruptcy of Lunatic, 

See Bankruptcy, Vol. IV., pp. 30, 163, Nos. 
238-250, 1523 ; Vol. V., p. 652, No. 6826. 

1094. Undertaking by solicitor for payment ol 
money — Death of bankrupt lunatic — Application by 
official solicitor to enforce.] — Re Vytoun, Ex p. 
Official Solicitor of Supreme Court (1904), 20 
T. L. R. 252. 

Insolvency of estate.] — See Sub-sect. 3, I., ante. 
Death of lunatic before payment, see G., ante, 

K, Effect of Statute of Limitations, 

See Limitation of Actions, Vol. XXII., pp. 
320, 321, 517, 518, Nos. 60-62, 1750-1757. 


Sect. 3.— POWER TO RAISE MONEY. 

See, now, Lunacy Act, 1890 (c. 6), s. 117 (1). 

1095. By mortgage — Discharge of solicitor’s lien 
on title deeds.] — Where the committees of a lunatic 
had been authorised by the ct. to raise money by 
a mtge. of his estate, but were unable to do so, in 
consequence of some of the title deeds being in the 
hands of solrs. who claimed a lien upon them, but 
the items of their accounts were disputed, the ct. 
ordered that the mtgee. should be at liberty to 
pay to the committees a sufficient sum to dis- 
charge the lien on the title deeds, without prejudice 
to their right to have the accounts investigated. — > 
Re Davies (1843), 12 L. J, Ch. 456 ; 7 Jur. 589, 

L. (), 

1096. Reduction of income — Undertaking 

by committee to maintain lunatic.] — Re Davis 
(1844). 3 L. T. O. S. 3.53, L. C. 

1097. To pay costs of partition action — 

Jurisdiction in lunacy.] — A lunatic being tenant in 
tail of an undivided share of an estate, a decree 
for partition was made, which directed that the 
lunatic’s costs should bo raised by mtge. of the 
land allotted to her in severalty. On the com- 
l^letion of the pai'tition the lands allotted to the 
lunatic were conveyed to her simply in tail, without 
any provision for raising the costs : — Held : they 
liad no jurisdiction to authorise the committee to 
mortgage the land for the purposes of raising the 
costs. — Re Bloomar (1860), 2 De G. F. & J. 154 ; 
45 E. R. 581, L. C. 

1098. Payment of debts of ancestor.] — 

A lunatic was entitled in fee to one moiety of real 
estate as one of the two co-heiresses of an ancestor 
who had died intestate. The real estate was liable 
as assets for paynient of a considerable amount of 
simple contract debts of the ancestor which his 
personal estate was insufficient to pay. The 
ct. authorised the committee to concur with 
the other co-heiress in a mtge. of the entirety 
to raise the amount of the debts, the mtge. being 
so framed that the lunatic’s moiety was only 
liable for one moiety of the mtge. debt & interest, 
& could not be made liable for any default of the 
other co-heiress in payment of the other moiety 
of the principal & interest, but the ct. declined to 
authorise the committee to enter into any covenant 
on behalf of the lunatic.---Re Fox (1886), 33 Ch. D. 
37 ; 55 L. T. 39 ; 35 W. R. 81, C. A. 

Annotation : — Ezpld. Rc Tlay, [18961 1 Ch. 468. 

1099. By sale of leaseholds.] — Be Colton (1844), 
2 L. T. O. S. 305, L. C. 
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Sect, 3. — Power to raise money. Sect, 4 : Sub-sects, 

1 <£;2.] 

1100. By sale of advowson — Lunatic tenant in 
tall in possession.] — 1 Will. 4, c. 06, e. 28, confers 
no power to sell the right to the next presentation 
to a rectory of the advowson of which a lunatic 
is tenant in tail in possession, except for one of the 
purposes specified in the section. — Re Vavasour 
(1851), 3 Mac. & (1. 275 ; 20 L. J. Ch. 619 ; 42 
E. K. 266, L. C. 

1101. By sale of reversion — Payment of costs of 
commission.] — ^An application for the sale of a 
revei*sion to which a lunatic was entitled, subject 
to a life interest, refused, where it appeared that 
the sale was required for the payment of the costs 
of the commission, & not for the purpose of benefit- 
ing the lunatic. — Re Burridgb (1852), 19 L. T. 
O. S. 25, L. C. 

1102. By charge on interest in remainder — For 
maintenance of lunatic — Family competent to main- 
tain.] — On the petition of the lunatic’s father, 
tenant for life of large landed estates, the Lord 
Chancellor declined to make an order under 
16 & 17 Viet. c. 70, charging the estate of the lunatic 
tenant in tail in remainder with a sum found by 
the master to be proper for the lunatic’s mainte- 
nance, there being no special circumstances nor any 
evidence that the state of i^ctitioner’s family was 
such as to make the charge just or reasonat)le. — 
Re PuGii (1853), 3 De G. M. & G. 416 ; 22 L. T. 
O. S. 93 ; 17 Jur. 979 ; 2 W. R. 22 ; 43 E. R. 163, 
L. C. 

1103. Lunatic tenant for life of A. estate — 
Tenant in tail in possession of B. estate — No power 
to charge B. estate with cost of repairs to A. estate.] 

— lunatic was tenant for life of the A. estate, 
&; tenant in tail in possession of the B. estate. 
Expenses were incurred by the committee in 
improvements on both estates but chiefly on the 
former : — Held : no jurisdiction to charge B. 
estate with expenses incurred on the A, estate. — 
Re Vavasour (1885), 29 Ch. D. 306 ; 53 L. T. 
412, C. A. 

Amiotalion : — Reid. Tie Gist, [1904] 1 Ch. 398. 

Redemption of land tax .] — See Land Tax, Vol. 
XXX., p. 312, Nos. 125-127. 


Sect. 4.— PARTNERSHIP. 

Sub-sect. 1. — Effect of Insanity. 

Sec Lunacy Act, 1890 (c. 6), s. 119 ; Partnership 
Act, 1890 (c. 39), s. 35, &, generally^ Partnership. 

1104. Not dissolution per se.] — Lunacy does not 
dissolve the partnership, even as to the party 
incapacitated, much less as to the rest ; & though 
in partnerships the parties rely upon the mutual 
skill & assistance of each other, yet that is to be 
understood subject to the common accidents of 
life, as lunacy is (Lord Talbot, C,). — ^Wrexham 
V, Hudleston (1734), 1 Swan. 514, n. ; 36 E. R. 
491, L. C. 

Annotations: — Expld. Pearce v, Chamberlain (1750), 2 

Ves. Sen. 33. Consd. Sayer v, Bennet (1784), 1 Cox, 

Kq. Cas. 107 ; Milne v, Bartlet (1839), 8 L. J. Ch. 254. 

Expld. Anon. (1856), 2 K. & J. 441. Refd, Watery v. 

Taylor (1813), 2 Ves. & B. 299. 

1105. .] — Dissolution of partnership on the 

lunacy of a partner, if to be obtained, only by 
decree ; not by the act of the survivors ; not 
determined where they had carried on the business 
with his capital. Qu, : how far the lunacy of a 


partner is a ground of dissolution depending on the 
degree & probable duration of the disorder affecting 
the capacity to fulfil his contract. — W aters v, 
Taylor (1813), 2 Ves. & B. 299 ; 35 B. R. 333, L. C, 

Annotations .‘—Consd. OgUvy r. Gregory, Gregoiy v. O^yy 
(1856), 4 W. R, 221. Reid. Jones v. Blpyd (1874), L. K. 
18 Eq. 265. Montd. Asplnall v. L. & N. W. Ily. (1853), 
11 Hare, 326 ; Automatic Self Cleansing Filter Syndicate 
Co. V, Cunlnghame, [1906] 2 Ch. 34. 

1106. .] — (1) The lunacy of a partner is not 

ipso facto a dissolution of the partnership, but is a 
ground for the dissolution, if the other partner or 
partners come to the ct. for a decree of dissolution 
on the ground of such lunacy. 

(2) One of two partners having continued the 
partnership business for some time after the 
lunacy of the other, & having then sold the business, 
the representative of the deceased lunatic partner 
was held to be entitled to his share of the partner- 
ship profits up to the period of sale. — Jones v, 
Noy (1833). 2 Mv. & K. 125 ; 3 L. J. Oh. 14 ; 39 


E R 

1107. .] — Anon. (1856), No. 394, ante. 

1108. As ground for dissolution — Recovery of 
partner before hearing.] — If a partner is so far 
disordered in his mind as to be incapable of con- 
ducting the business according to the terms of the 
articles of co-partnership a ct. of equity will dis- 
solve the partnership. 

I think I may say that if it were clearly 
established that B. had recovered his senses, & 
there were no probability of a relapse, it would be 
too much to dissolve the partnership, nor, if it 
were otherwise, could this ct, dissolve it with a 
retrospect to the time of the disorder commencing ; 
for as his capital has been embarked during all that 
time, he must have the profits of it (Kenyon, 
M.R.). — Sayer V, Bennet (1784), 1 Cox, Eq. Cas. 


107 ; 29 E. R. 1084. 

Annotations : — Expld. Waters r. Taylor (1813), 2 Ves. & B. 
299. Folld. Paiey v. Patoy (1836), 5 L. J. Ch. 198 ; 
Kirby v, Carr (1838), 3 Y. & C. Ex. 184. Consd. Ogilvy 
V. Gregory, Gi*egory v. Ogilvy (1856), 4 W. 11. 221. 

1109. .] — A. having been rendepd 

incapable of performing his partnership duties, 
his partner filed a bill against him, for a dissolution. 
Afterwards & before the hearing, A.’s health 
improved : — Held : there was not sufficient ground 
for dissolving the partnership, & all proceedings 
were stayed, with liberty to apply. — Whitwell 
V. Arthur (1805), 35 Boav. 140 ; 56 E. R. 848. 

1110. Business carried on with lunatic’s 


capital.] — Waters v. Taylor, No. 1105, ante. 

1111. Mere diminution of capacity in- 

sufficient.] — Difficulty in holding a partner who 
ostensibly takes an active part in the conduct of 
the business free from responsibility on the gi'ound 
of insanity, in respect of the acts of the firm. 
Confirmed & incurable insanity is a ground for 
dissolving a partnership, but a mere diminution of 
capacity in attending to it is insufficient for that 
purpose. — Sadler v. Lee (1843), 6 Beav. 324 ; 
12 L. J. Ch. 407 ; 7 Jur. 476 ; 49 E. R. 850. 


Annotaiions : — Mdntd. Blair v. Bromley (1847), 2 Pli. 354 ; 
Davenport v. Stafford, Frisby v. Stafford, Cbarleeworth 
V. Manners (1851), 14 Boav. 319 ; Bishop v. Jersey (1854), 
2 Drew. 143 ; St. Aubyn v. Smart (1867), L. li. 5 Eq. 183 ; 
Moore v. Knight, [1891] 1 Ch. 547. 

1112. Incapacity to conduct business — 

Mere temporary incapacity insufficient.] — Pearce 
V. Chamberlain (1750), 2 Ves. Sen. 33 ; 28 E. R. 
23. 

Annotation : — Reid. Anon. (1856), 2 K. & J. 441. 

1113. .] — Waters v. Taylor, 

No. 1106, ante. 


PART X. SECT. 4. SUB-SECT. 1. 
11041. Not dissolution per ee.] — 
Lunacy of a paitner does not ipso 


facto dissolve the partnership. — J ag at 
Chandra Bhattaoharjee v. Gunny 
Hajee Ahmed (1925), I. L. R. 53 Calc. 


214.— IND. 

o. As ffround for dissoliUion — 
Wlien dissolution lakes effect— Remu- 
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.] —Decree made for the 

dissolution of a partnership in consequence of the 
lunacy of one of the partners. 

It must be understood that it is not every 
temporc^y iUness or incapacity that should warrant 
an application for a dissolution of a partnership. 
Where, however, . . . the evidence shows a 
reasonable ground for supposing a recovery to be 
hopeless, or at least very improbable, during the 
remainder of the time for which the partnership 
contract is to endure, I think the application for a 
dissolution very proper (Lord Truro, C.). — Re 
Coles, Leaf v. Coles (1851), 1 De G. M. & G. 171 ; 
42 E. R. 517, L. C. ; subsequent proceedings (1852), 

1 De G. M. & G. 417, L. C. 

1116. Right to share of profits.] — 

Sayer V. Bennet, No. 1108, ante, 

1116. Nature of evidence required.] — 

This ct. will entertain a bill for the dissolution of 
a partnership on the ground of the insanity of one 
of the partners ; but as such a bill proceeds on the 
principle that the insane partner is incapable of 
recei\dng notice of dissolution, strict evidence of 
insanity, & not merely evidence of incapability, 
will be required. — Kirby v, Carr (1838), 3 Y. & 
C. Ex. 184 ; 2 Jur. 741 ; 160 E. R. 666 ; sub nom, 
Kirby v, Cox, 8 L. J. Ex. Eq. 31. 

Annotaiion : — Consd. Ai)on. (185G), 2 K. & J. 441. 

1117. Confirmed & incurable Insanity.] 

— Sadler v, Lee, No. 1111, ante, 

1118. .] — Re Coles, Leaf v. 

Coles, No. 1114, ante, 

1119. .] — (1) A person who has 

become permanently insane, but has not been so 
found by inquisition, may maintain a suit by liis 
next friend for the protection of property in which 
he is interested as partner. (2) The jurisdiction 
of the Ct. of Ch. with respect to suits instituted 
by persons of unsound mind, not so found by 
inquisition, by next friends, considered. 

(3) Permanent lunacy of a partner is a ground 
of dissolution at the instance of the lunatic as 
well as of the other partner. (4) A bill was filed 
by a next friend on behalf of a person of unsound 
mind not so found by inquisition, against the 
partner in business of pltf. alleging that pltf. had 
for some time past been suffering from softening 
of the brain, & was of unsound mind, & that it 
would be for his benefit that the partnership should 
be dissolved ; & praying that the partnership 

might be dissolved & accounts taken, & the share 
of pltf. in the assets secured for his benefit, & for 
a receiver ; — Held : the suit could be maintained. 
(5) Qu. : whether a decree for final dissolution can 
be made in such a suit without the appointment of 
a committee in lunacy. (6) The arts, of partner- 
ship between pltf. & deft, provided that either 
partner should be at liberty to determine the 
partnership at the end of the first seven years of the 
term, on giving previous notice to the other partner 
of his intention to do so. Pltf. having become 
insane, deft, served on him notice of his intention 
to determine the partnership at the end of the 
first seven years of the term : — Held : the notice 
could not be withdrawn without the consent of 
pltf. — Jones v, Lloyd (1874), L. R. 18 Eq. 265 ; 
43 L. J. Oh. 826 ; 30 L. T. 487 ; 22 W. R. 785. 

Annotations: — As to (1) Consd. Porter v. Porter (1888), 37 

Ch. D. 420. Bold. New York Security & Trust Co. v. 

Keyser, [19011 1 Ch. 666. As to (2) Consd. Wilder v, 

Pigott (1882), 22 Ch. D. 263. Refd. Didishoim v, London 

& Westminster Bank [19001 2 Ch. 15. As to (4) Refd. 

Porter v. Porter (1888), 37 Ch. D. 420. 


1120. Insanity existing when relief 

sought.] — ^Anon. (1856), No. 394, ante, 

1121. Possibility of recovery.] — In 

an action for dissolution of partnership against a 
lunatic not so found, the ct. refused to decree an 
immediate dissolution, the evidence showing that 
there was a possibility of deft.’s ultimate recovery, 
but directed the cause to stand over till after the 
Long Vacation, in order that a better conclusion 

might then be arrived at. — J v. S (No. 1) 

(1894), 70 L. T. 757 ; subsequent proceedings, 
sub nom, J. V, S., [1894] 3 Ch. 72. 

1122. Effect of allowing partnership to 

continue — Right to share of profits.] — Jones 
V, Noy, No. 1106, ante, 

1123. Commissioner’s finding of lunacy — 

Reference to Master.] — During a partnership for 
twenty-one years, one of the parties became & was 
found a lunatic. On a bill by the other paitner 
to dissolve the partnership on account of the lunacy, 
to which the committee was made a ])arty, & 
admitted the lunacy, a reference was made to the 
master, as to the competency of the partner to 
conduct the business according to the aits. — 
Patey V, Patey (1836), 5 L. J. Ch. 198. 

1124. .] — Upon the lunacy of one 

member of a partnersliip firm being found by com- 
mission, the ct. will decree a dissolution as against 
him, & an account, with a reference to the master as 
to the lunacy. — Milne v, Bartlet (1839), 8 
L. J. Ch. 254 ; 3 Jur. 358. 

1125. Court will not compel continuance 

with lunatic or committee.]— Rowlands v, Evans, 
Williams v, Rowlands, No. 1143, post, 

1126. Partner taking active part — Responsibility 
for acts of firm.] — Sadler v, Lee, No. 1111, ante, 

1127. Execution by sheriff — Purchase by other 
partner at undervalue — Sale set aside.] — During 
the temporary unsoundness of mind of pltf., who 
was a partner with deft., the sheriff levied execu- 
tion against his “ chattel interest ” in the ])art/ner- 
ship upon three judgments which Jiad been ob- 
tained against him. At a sale by auction by the 
sheriff, deft, himself bought the interest for a sum 
very much below its actual value, & an assigrmient 
of the interest was executed by the slieriff to deft. 
The purchase-money was X)aid t-o the sheriff by a 
cheque drawn by deft, on the partnership banking 
account, & the amount was debited to j^ltf. in the 
partnership books. Pltf. on recovering his health 
brought an action to set aside the sale on the 
ground of undervalue undue advantage, for a 
declaration that the partnership was still sub- 
sisting, for a dissolution, & for the usual accounts : 
— Held : (1) the purchase was void must be set 
aside ; (2) under the circumstances of the present 
case there was no dissolution of the partnership 
by the seizure & sale. — Helmore v. Smith (1) 
(1887), 35 Ch. D. 436 ; 56 L. T. 535 ; 30 W. R. 3, 
C. A. 

Dissolution of partnership.] — Hel- 
more V, Smith (1), No. 1127, ante. 


Sub-sect. 2. — Notice op Dissolution. 

1129. Notice in accordance with articles — Effec- 
tual though partner receiving Insane.] — ^By arts, 
of partnership between A. & B. the partnership 
was to be dissolved on either party giving the other 
six months’ notice. A. gave the required notice ; — 


neraHon of sane partner till dissolviion,] 
— Grkqoby V, Welch (1872), 3 V. R. 
(Eq.) 6.— AU8. 

p. Application for dissolution- 


plicaiion an behalf of lunatic partner. \ 
— The ct. has not jurisdiction under 
Lunacy Statute, No. 309, a. 104» to 
dlseolve a partnership upon an applica- 


tion on behalf of a lunatic partner, but 
only upon the application of the other 
partners. — Re Anderson (1878), 4 
V. L. R. (Eq.) 103.— AUS. 
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Sect. 4. — Partnerahip : Sub-seata. 2, 3, 4, 5, 6, 7, 8 
d: 9. Sect. 5 : Sub-sect, 1, 

Held : it was effectual notwithstanding B. was 
insane when it was given. — Robertson v , Lockie 
(1846), 16 Sim. 285 ; 16 L. J. Ch. 379 ; 10 Jur. 
633 ; 60 E. R. 627. 

Annotation: — Apld. Mellereh v. Keen (1859), 27 Bcav. 236. 

1130. .] — When parties enter into a 

partnership at will, notice to one by the others 
that they wish to dissolve the partnership must be 
considered as an overture for an effectual dis- 
solution. For this purpose, a notice to a person 
of unsound mind, not found a lunatic by inquisition, 
held good, & dissolution decreed from the date of 
the notice. — Mellersh v. Keen (1859), 27 Beav. 
236 ; 7 W. R. 629 ; 54 E. R. 92. 

Annotation : — FoUd. JoncB V. Lloyd (1874), L. R. 18 Eq. 265. 

1131. Cannot be withdrawn without con- 

sent.] — Jones v. Lloyd, No. 1119, ayiie. 

Sub -SECT. 3. — Date op Dissolution. 

1132. Date when decree made.] — Jones v. Noy, 
No. 1106, ante. 

1133. .] — Where the ct. decrees the dis- 
solution of a partnersliip in consequence of the 
lunacy of one of the partners, the dissolution will 
take place from the date of the decree. — Besch 
V. Frolich (1842), 1 Ph. 172 ; 12 L. J. Ch. 118 ; 7 
Jur. 73 ; 41 E. R. 597, L. C. 

Annotations: — Apld. Lyon v. Tweddell (1881), 17 Ch D. 
529. Consd. Holmoro v. Smith (1) (1887), 35 Ch. D. 436. 
Refd. liobertson v. Lockie (1846), 15 Sim. 285 ; Jones v. 
Welch (1855), 1 Jur. N. S. 994. 

1134. .] — Decree for a dissolution of partner- 

ship, on the ground of insanity, as from the date 
of the decree. — Sander v. Sander (1845), 2 Coll. 
276 ; 63 E. R. 733. 

1135. From date of notice.] — Mellersd v . 
Keen, No. 1130, ante* 


Sub-sect. 4. — Evidence of Insanity. 

1136. Suit for dissolution — Strict proof of in- 
sanity required — Not merely incapacity.] — Kirby 
V. Carr, No. 1116, ante. 


Sub-sect, 7. — Payment out op Funds in Court, 

1140. Complete recovery of lunatic partner.] — 

In a case where the dissolution of a partnersfdp 
had been decreed in consequence of the lunacy 
of one of the partners, & large sums had been paid 
into ct. to the separate account of the lunatic 
in respect of his share of the capital & profits of 
the business, the Lord Chancellor, on being subse- 
quently satisfied of the complete recovery of the 
lunatic, ordered the fund to be paid out to him. — 
Re Coles, Leap v. Coles (1852), 1 De G. M. & G. 
417 ; 19 L. T. O. S. 356 ; 42 E. R. 613, L. C. 


Sub-sect. 8. — Exercise op Options in Articles. 

1141. Option of pre-emption — Notice to exercise 
— Subsequent lunacy of partner receiving notice.] — 

Rowlands v. Evans, Williams v. Rowlands, No. 
1143, post. 

1142. Given on behalf of insane 

partner.] — Arts, of partnership provided that on 
the death of either partner, the survivor should 
have the option of purchasing deceased partner’s 
share, upon giving notice in writing of his inten- 
tion so to do within three months from the death, 
& that in ascertaining the value of deceased 
partner’s share after such notice, nothing should 
be allowed for the goodwill of the business. The 
surviving partner was of unsound mind, but notice 
of his intention to purchase was given on his behalf 
by his solr. within three months from the death. 
An order was subsequently made under the 
Lunacy Act authorising a notice being given on 
his behalf & a second notice was given accordingly, 
but after the three months had expired ; — Held : 
as the option to purchase had not been exercised 
within the time limited there was no contract 
which could be confirmed by the second notice & 
consequently, the committee of the surviving 
partner was not entitled to the benefit of the pro- 
vision in the arts. — Dibbins v. Dibbins, [1896] 

2 Ch. 348 ; 65 L. J. Ch. 724 ; 75 L. T. 137 ; 44 
W. R. 695 ; 40 Sol. Jo. 599. 

Mentd. Reynolds v. Atherton (1921), 125 


Sub-sect. 5. — Interim Injunction to Restrain 

Partner. 

Injunction generally, see Injunction, Vol. 
XXVIII., pp. 361 et seq. 

1137. What are sufficient grounds — Previous in- 
sanity — Recovery at time of motion.] — Anon. 

(1856), No. 394, ante. 

1138. Injury to partnership business — 

Pending suit for dissolution.] — Where an action is 
pending for the dissolution of a partnership on 
the ground that deft, partner is of unsound mind, 
the ct. win ^ant an injunction to restrain deft, 
from interfering in the conduct of the partnership 
affairs so as to injure the business & assets of the 
firm.— J. v. S., [1894] 3 Ch. 72 ; 03 L. J. Ch. 615 ; 
70 L. T. 758 ; 42 W. R. 617 ; 10 T. L. R. 507 ; 
38 Sol. Jo. 531 ; 8 R. 436. 


Sub-sect. 6. — Dissolution Induced by 

Fraud, 

1139. Disadvantageous terms to lunatic — In- 
quiry as to mental condition.] — Fisher v. Melles 
(1870), 43 L. J. Ch. 827, n. ; 22 W. R. 786, n. 
AnnoMion: — Mentd, Jones v. Lloyd (1874), 43 L. J. Ch. 


Sub-sect. 9. — Position op Committee. 

1143. Partners not compelled to carry on 
partnership with committee.]— (1) The ct. will not 
compel a person to carry on a partnership with the 
committees of a lunatic, or to have the share of a 
lunatic partner ascertained by an inquiry what a 
stranger would give for it. 

(2) Three persons mutually agreed to carry 
on & work together certain mineral property ; 
the deed of partnership providing that each party 
should be at liberty to sell his share after giving 
notice to the others, who were to Jiave a right of 
pre-emption. One of the partners became a 
lunatic, & committees of his estate were 
appointed. On a bill filed by pltf., who had 
purchased the shares of the other two partners, 
against the committees of the lunatic, praying a 
dissolution of the partnership & the usual accounts : 
— Held : the partnership must be dissolved, & 
the property offered for sale as a going concern by 
some person to be appointed other than the 
parties. 

(3) Notice to the lunatic partner before his 
lunacy of the intention of another partner to sell 
his share : — Held : to bind the committees after- 
wards appointed, & they had no right of pre- 
emption under the deed. — Rowlands v. Evans 



209 


Part X. — Judicial Powers over Estate. 


Williams v. Rowlands (1861), 30 Beav. 302 ; 
31 L. J. Oh. 266 ; .5 L. T. 658 ; 8 Jur. N. S. 88 ; 
10 W. R. 186 ; 64 E. R. 005. 

Annotation : — Aa to (2) Reid. Pawsoy r. Armstrong (1881), 50 
L. J, Cli. 683. 

1144. Notice of intention to sell given to partner 
— Subsequent lunacy of partner — Notice binding on 
committee.] — Rowlands v. Evans, Williams v, 
Rowlands, No. 1143, ante. 


Sect. 5.— POWERS EXERCISABLE WITH LEAVE 

OF JUDGE. 

Sub-sect. 1. — Sale. 

In General, 

See Lunacy Acts, 1890 (c. 5), s. 120 (a) ; 1908 
(c. 47), s. 1 ; Law of Property Act, 1925 (c. 20), 
s. 22 ; Settled Land Act, 1925 (c. 18), s. 28. 

1145. What property will be directed to be sold — 
Property bequeathed — By lunatic when of sound 
mind.] — Re Jones, Ex p. Haycock, No. 993, ante, 

1146. Shares — Precarious property.] — Re 

Mitchell (1844), 3 L. T. O. 8. 09, L. C. 

1147. Stock — Fluctuating property — Con- 
firmation of report In favour of sale.] — Re Tinney 
(1844), 3 L. T. O. S. 177, L. C. 

1148. Land subject to charge — Petition for 

sale — Whether lunatic a party.] — A person of un- 
sound mind, not found lunatic by inquisition, 
was entitled to a charge of £200 per annum upon 
property proposed to be dealt with under 19 & 20 
Viet. c. 120 : — Held : such person was not a 
necessary party to a petition under the Act, as the 
ct. would direct that what was done under the 
petition should be subject to that charge. — 
Re Tarbutt’s Estate (1863), 8 L. T. 603. 

1149 . Land of married woman lunatic — 

Order binding beneficial interest.] — A freehold 
estate in fee simple was vested in a married 
woman of unsound mind, & in her husband in 
her right : — Held : (1) l(i <fe 17 Viet. c. 70, ss. 2, 
116, & 25 & 26 Viet. c. 86, s. 13, did not enable 
the Lord Chancellor to order the committee, or 
any person on behalf of the lunatic, to convey 
the legal estate vested in her ; (2) an order by the 
Lord Chancellor for the sale of the lunatic’s estate 
bound the entire beneficial interest of the married 
woman. — Re Stables (1864), 4 De G. J. Sm. 
257 ; 3 New Rep. 620 ; 33 L. J. Ch. 422 ; 10 
L. T. 1 ; 10 Jur. N. S. 245 ; 12 W. R. 513 ; 46 
E. R. 917, L. C. 

1160. Property owned by others in common 

with lunatic.] — Re Adams, No. 827, ante, 

1151. Land of lunatic tenant in tail — Order 

of Court of Chancery — Necessity for permission of 
Court of Lunacy.] — The committee of a lunatic 
must obtain the permission of the Ct. of Lunacy 
before he consents to an appheation to the Ct. of 
Ch. under 19 & 20 Viet. c. 120. — Re Woodcock’s 
Trusts (1868), 3 Ch. App. 229 ; 16 W. R. 469, 
532, L. JJ. 

1152. Real estate below £500 in value.] — 

(1) The Ct. of Ch. will not entertain a suit by 
liis next friend of a person of unsound mind, not 
so found by inquisition, for the sale of his real 
estate. 

(2) Where the value of such real estate does not 
exceed the sum of £500, & the person of unsound 


mind has no other property, the Lords Justices 
will make an order for its sale under 16 & 17 Viet, 
c. 70, 8. 120, & will order the proceeds of sale to be 
paid to the next friend, on his undertaking to 
maintain the person of unsound mind. — Half- 
hide V, Robinson (1874), 9 Ch. App. 373 ; 43 
L. J. Ch. 398 ; 30 L. T. 216 ; 22 W. R. 448, L. JJ. 

Annotations : — As to (1) N.P. Watt v, Leach (1878), 26 
W. H. 475. Distd. Porter v. Porter (1888), 37 Ch. D. 420. 
Refd. Howoll V. Lewis (1891), 40 W. K. 88. 

1153. Undivided share — To owner of 

other shares.] — The ct. will give leave to the com- 
mittee of a lunatic tenant in tail to take pro- 
ceedings under the Settled Land Act, 1882 (c. 38), 
for the sale of the lunatic’s undivided shares to 

I i/uc owner of the other shares . — Re Gaitskell 
' (1889), 40 Ch. D. 416 ; 58 L. J. Ch. 262, L. JJ. 

1154. Land of lunatic tenant for life — 

Notice to trustees of settlement — Necessity for.] — 
The committee of a lunatic tenant for life cannot 
give a valid notice under Settled Land Act, 1882 
(c. 38), s. 45, unless he has previously obtained 
authority from the Ct. of Lunacy to do so . — Re 
Ray’s Settled Estates (1884), 25 Ch. D. 464 ; 
53 L. J. Cli. 205 ; 50 L. T. 80 ; 32 W. R. 458. 

1155. Who may sell.] — Where a 

person has been appointed to exercise the powers 
of a committee of the estate of a tenant for life 
of settled estate, who is lawfully detained as a 
lunatic, the ct. has no power to authorise him 
to exercise on behalf of the lunatic the power of 
sale ve.sted in the latter by Settled Land Act, 
1882 (c. 38). To enable this to be done it is necessary 
that the lunatic should be so found by inquisition. — - 
Re Baggs, [1894] 2 Ch. 416, n. ; 63 L. J. Ch. 612 ; 
71 L. T. 138 ; 38 Sol. Jo. 127, L. JJ. 

Annotations: — Distd. lie X., [1894] 2 Ch. 415; Pc SnK, 
[1896] 1 Ch. 117. Apld. Re 8. S. B., [1900] 1 (’h. 712. 
Folld. Re Do Moleyns^ & Harris's Contract, [1908] 1 Ch. 
110. Reid. Re A., [1904] 2 Ch. 328. 

1156. .] — Lunacy Act, 1890 

(c. 5), s. 116, does not empower the Judge in 
Lunacy to authorise the quasi-committee ap- 
pointed under that sect., with regard to the estate 
of a person of unsound mind not so found by 
inquisition to exorcise, on behalf of that person, 
in respect of land of which he is only tenant for 
life, the power of sale given by s. 7 of the Lands 
Clauses Consolidation Act, 1845 (c. 18), s. 7. — 
Re S. S. B., [1906] 1 Ch. 712 ; 75 L. J. Ch. 522 ; 
94 I.. T. 599 ; 54 W. R. 429 ; 22 T. L. R. 461, 
L. JJ. 

See, now. Lunacy Act, 1908 (c. 47), &. 1. 

1157. Consideration — Mortgage — As to part of 
purchase-money — Purchase by committees .] — Re 
Branks (1844), 3 L. T. O. S. 177, L. C. 

1158. Perpetual rentcharge.] — Under 

Lunacy Act, 1890 (c. 5), ss. 117, 120, the ct. has 
power to sanction the sale of a lunatic’s estate in 
consideration of a perpetual rentcharge, & will 
exercise such power if satisfied that sale will bo 
for the benefit of the lunatic . — Re Ware, [1892] 
1 Ch. 344 ; 61 L. J. Ch. 279 ; 66 L. T. 389 ; 8 
T. L. R. 136, L. JJ. 

Annotation: — Refd. Scarborough Corpn. v. Cooper, [1910] 
1 Ch. 68. 

1159. Shares in a company .] — Re A. B., 

[1899] W. N. 233, L. JJ. 

1160. For what purposes sale will be directed- 
Payment of debts.] — There is no power to order 


PART X. SECT. 6, SUB-SECT. 1.— A. 

q. What property will be directed to 
be sold — Land of lunatic held as tenant 
in tail or tenant in common,] — Re D., 
[1917] 1 I. R. 344.-— IR. 

r. For what purposes sale will be 
J. — VOL. XXXIII. 


directed — Discretion of court ,] — Tho ct. 
will exerciee a wide dlBcretion as to the 
disposition of a lunatic’s estate ; &, 
when it appears to ho necessary, mU 
order its sale & disposition, & authorise 
tho committee to collect rents, etc. 


Re Keenan (1869), 2 Ch. Ch. 492.— 

CAN. 

t. Lunatic resident in England — 
Order for sale/— Approval of English 
court ,] — Rc Annand (1888), 14 V. L. R. 
1009.— AUS. 
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Sect. 6. — Powers exercisable with leave of judge: 

Sub-sect. I, A. & B.; sub-sects. 

the sale of a lunatic’s estate, except for the pur- 
pose of paying debts (Lord Lyndhukst, C.). — 
Re Lee (1845), 5 L. T. O. S. 142, L. 0. 

1161. Redemption of land tax.] — Not- 

withstanding the provisions contained in the Land 
Tax Redemption Act, 1802 (c. 116), it is the duty 
of the committee of a lunatic to obtain the sanction 
of the Lord Chancellor before proceeding to a sale 
of any part of the lunatic’s estate, for the purpose 
of raising moneys wherewith to redeem the land 
tax.— Rc Wade (1849), 1 H. & Tw. 202 ; 47 E. R. 
1384, L. C. 

1162. Sale in lieu of partition — Lunatic tenant in 
tail in possession — Parts only of lands sold — Mode 
of conveyance.] — Re Bolton, [1888] W. N. 243, 
L. JJ. 

1163. Sale of leaseholds — Vesting order.] — M., 

by writing, agreed to sell his leasehold premises 
& his business to T. & G. for a sum of which 
£2,535 was to be paid at once, the residue, £3,050, 
at the end of five years. Possession was given, 
& the £2,535 duly paid. After this, M., who 
resided abroad, was found lunatic abroad, a 
curator was appointed, with authority to receive 
the £3,050. T. & G., & the curator, petitioned 
that on payment of the £3,050 & interest to the 
curator the leasehold premises might be ordered 
to vest in T. & G. : — Held : under Lunacy Act, 
1890 (c. 5), 8. 135, an order could be made vesting 
the leasehold in T. & G., such order to be dated 
& drawn up after payment of the £3,050 to the 
curator . — Re Pagani, Re Pagani’s Trust, [1892] 

1 Ch. 236 ; 66 L. T. 244 ; 36 Sol. Jo. 152, L. JJ. 

B. Sale of Land Purchased under Compulsory 

Powers. 

See Lunacy Acts, 1890 (c. 5), s. 120 (a) ; 1908 
(c. 47), 8. 1 ; Law of Property Act, 1925 (c. 20), 
s. 22. 

1164. Necessity for sanction of court.] — The 

sanction of the Lord Chancellor ought to be 
obtained in all cases, by the committees of a 
lunatic, to a contract for sale of any portion of a 
lunatic’s land to a railway co . — Re Taylor 
(1849), 1 n. & TV. 432 ; 47 E. R. 1480, L. C. ; 
subsequent proceedings^ 6 Ry. & Can. Cas. 741, 
L. C. 

1166. Land subject to rentcharge — Authorisation 
of release of rentcharge — Purchase of government 
annuity for lunatic by purchasers of land.] — Lands 


acting under Land Clauses Consohdation Act, 
1845 (c. 18). The ct. authorised the committee 
of the lunatic to release the lands from the rent- 
charge upon the corpn. purchasing in the name of 
the lunatic a government annuity of the same 
yearly amount for his hfe . — Re Brewer (1875), 
1 Ch. D. 409 ; 34 L. T. 466 ; 24 W. R. 465, L. JJ. 

1166. Application of purchase-money — How 
ordered.] — (1) Land belonging to a lunatic having 
been purchased by a railway co. under the powers 
of its Act, an order was made for payment of the 
purchase-money to the credit of the lunacy, & 
for its investment to the joint account of the 
lunatic & the co. without its being first paid into 
ct. under Land Clauses Consohdation Act, 1845 
(c. 18), 8. 69. 

(2) The application for such an order must not 


be made in the Limacy only, but also in the Oh. 
Biv.—Re Milnes (1876), 1 Oh.‘D. 28 ; 34 L. T. 
46 ; 24 W. R. 98, L. JJ. 

1167. Order for — To what court application 

made.] — Re Milnes, No. 1166, ante. 

1168. By whom application made — 

Joinder of next of kin.] — Where land belonging to 
a lunatic is taken under Land Clauses Consohda- 
tion Act, 1845 (c. 18), the next of kin of the lunatic 
have a right to attend the sale, & will have their 
costs of appearing upon a petition for investment 
of the purchase-money. — Re Briscoe (1864), 2 
De G. J. & Sm. 249 ; 4 New Rep. 311 ; 10 Jur. 
N. S. 859 ; 46 E. R. 371, L. JJ. 

1109 , Order for investment in guaranteed 

railway stock — Omission of name of purchaser from 
title of account.] — The purchase-money of a 
lunatic’s land taken by a public body under Land 
Clauses Consolidation Act, 1845 (c. 18), was, under 
the circumstances, ordered to be invested in gua- 
ranteed railway stock ; but the name of the 
public body was directed to be omitted from the 
title of the account, an investment of this nature 
being treated as equivalent to a reinvestment in 
land. — Re Buckingham (1876), 2 Ch. D. 690, 
L. JJ. 

1170. Payment of income arising from purchase 
— To committees.] — At the time of the death of 
one of the two joint committees of a lunatic, under 
an order made in 1885 in the matter of this lunacy 
& in the matter of the Land Clauses Consoli- 
dation Act, 1845 (c. 18), the dividends on a sum of 
consols to the credit of those two matters, repre- 
senting purchase-moneys of lands belonging to 
the lunatic &- taken by the Metropolitan Board 
of Works, were payable to the two joint com- 
mittees. The joint grant being vacated by the 
death, the survivor of the joint committees ax^plied 
to be appointed sole committee, & asked that 
the order of 1885 might be varied & the divi- 
dends be ordered to be paid to him alone. The 
Master appointed him sole committee, but declined 
to make any order as to the dividends. The sole 
committee then presented a petition entitled in 
the matter of the lunacy & also in the matter 
of Land Clauses Consolidation Act, 1845 (c. 18), 
& Board of Works, praying that the dividends both 
past & future miglit be paid to him, & served 
the Board of Works. At the hearing the Board 
contended that they were not liable for the cost 
of successive orders for the payment of dividends 
unless there had been a change in the beneficial 
interest. The ct. ordered the past & future 
dividends to be carried to the credit of the matter 

paid 

petitioner, intimated that any future order appoint- 
ing a new committee might direct payment to 
him of the dividends, & that as such dividends 
would be standing to the credit of the lunacy, 
the Board need not be served on the application, 
& ordered the Board to pay the costs of the present 
petition.— Re Ryder (1887), 37 Ch. D. 595 ; 57 
L. J. Ch. 459 ; 58 L. T. 783, L. .JJ. 


Sub-sect. 2. — Purchase op Land. 

1171. Contract by lunatic subsequently so found 
— Purchase being for benefit of lunatic’s estate — 
Power of committee to complete — Form of con- 
veyance.]— Re Walker (1845), 6 L. T. O. S. 141, 
L. C. 


PART X. SECT. 6, SUB-SECT. l.~B. 

a. Application of purchase^money — As real or personal estaie.y—Iie X. (1019), 53 I. L. T. 63.— IR. 
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Sub- SECT. 3. — Leasing. 

A, GranU of Leases, 

See Lunacy Acts, 1890 (c. 6), s. 124 ; 1908 
(c. 47), s. 1. 

1172. Necessity lor leave ol court.] — Foster v, 
Marcuant, No. 871, ante, 

1173. General order giving power to execute 

deeds — Whether separate consent for each lease 
necessary.] — (1) A private Act, passed for. 
managing the partnership business of a lunatic, 
authorised the I^ord Chancellor “ from time to 
time ** to make orders with respect to the business, 
& {inter alia) with respect to the disposal of any 
real or personal estate belonging to the business. 
An order was made empowering the committees, 
with the approbation of the Master, to execute 
all such deeds as should be required for the manage- 
ment of ‘the business: — Held: it was not neces- 
sary that a separate order should be made for 
each deed, & a lease executed under the general 
order was valid. 

(2) A deed to which a lunatic is expressed to be 
a party by his committees is sufficiently executed 
by the committees affixing seals & signing their 
own names. 

By a deed expressed to be made between B., 
a lunatic, so found by inquisition, by I). & F., 
the committees of his estate, & X. & Z., the said 
B., X., & Z. carrying on business in co-partnership 
& thereinafter called the lessors, of the one pai*t, 
& n. of the other part, the lessors, the said B. 
acting by the said D. & F. as such committees, 
demised to IT. certain premises. The deed con- 
cluded, In witness whereof the parties to these 
presents have hereimto set their hands & seals,” 
etc. D. signed his name opposite one seal & F. 
opposite another, & the attestation clause was 
** Signed, sealed, & delivered by the within-named 
D. & F. in the presence of,” etc.: — Held: the 
deed was well executed on behalf of B. — Lawrie 
V, Lees (1881), 7 App. Oas. 19 ; 51 L. J. Ch, 209 ; 
46 L. T. 210 ; 30 W. 11. 185, 11. L. 

Annotations : — Mentd. Re Swiro, Mellor v. Swire (1885), 

53 L. T. 205 ; Jic Highett and Bird’s Contract, [1U02] 

2 Ch. 214 ; He Gist (1904), 90 L. T. 35. 

1174. What leases may be granted — Mineral 
leases.] — Agreement by the committee of a lunatic, 
that coal under the lunatic’s estate should be 
worked by the owner of the adjoining land, 
established under the circumstances . — Ex p, 
Tabbert (1801), 6 Ves. 428 ; 31 E. R. 1127, L, C. 

See, further. Mines. 

1175. Jurisdiction of court to authorise — Lunatic 
tenant In tail in possession — Twenty-one years — 
Binding remaindermen.] — The ct. has no juris- 
diction under Infants Property Act, 1830 (c. 65), 
& Fines & Recoveries Act, 1833 (c, 74), to authorise 
the committee of the estate of a lunatic tenant in 
tail in possession to grant leases of the lunatic’s 
estate for a term of twenty-one years, so as to 
bind the remaindermen. — Re Starkie, Ex p, 
Clayton (1834), 3 My. & K. 247 ; 40 E. R. 94. 
Annotation Refd. Re Gaskoll & Walters’ Contract, [1906] 

1 Ch. 440. 

1176. Term for which lease may be granted — 
Twenty-one years — Determinable on lunatic’s 
death.] — An application was made under Infants 
Property Act, 1830 (c. 65), s. 23, for a lease of 
property belonging to a lunatic for life, with 


remainder to an infant, at rack rent, for a term of 
twenty-one years. The ct. refused to make such 
order, but directed a lease to be granted for twenty - 
one years, determinable on the lunatic’s death, & 
without a covenant for quiet enjoyment. — Re 
White (1853), 21 L. T. O. 8. 82 ; 1 W. R. 294, 
L. JJ. 

1177. Arrangement for lease — Without sanction 
of court — Adoption of arrangement by court.] — 

A gentleman entered into an arrangement by letter 
with the land agent who acted for the committee 
of a lunatic’s estate, to take a lease of part of the 
estate for a term of three years. No formal agree- 
ment was entered into, nor was the sanction of the 
Master in Lunacy applied for, but the tenant was 
let into possession, & expended a considerable 
sum in repairs &. improvements. After ho had 
been nearly eighteen months in possession, the 
committee gave him six months’ notice to quit, 
upon which he applied by petition to have the 
terms of his arrangement with the agent carried 
into effect : — Held : the ct. had jurisdiction to 
make an order giving effect to that arrangement. — 
Re Wynne (1872), 7 Ch. App. 229 ; 26 L. T. 400 ; 
20 W. R. 348, L. JJ. 

1178. Validity of lease — By committee — Agency 
apparent on face of deed.] — Lawrie v, Lees, No. 
1173, ante. 

1179. Lease under power — Tenant for life lunatic 
— Settled Land Act, 1882 (c. 18) — Appointment of 
new trustees.] — Where a tenant for life is a lunatic, 
& his committee desires to exercise the powers of 
leasing given by Settled Land Act, 1882 (c. 18), 
& no trustees of the settlement are in existence, 
new trustees must be appointed for the purposes 
of the Act. — Re Taylor (1883), 52 L. J. Ch. 728 ; 
49 L. T. 420 ; 31 W. R. 596, L. JJ. 

1180. Who may exercise power.] 

— The person appointed to act, under Lunacy 
Act, 1890 (c. 5), 8. 116, as committee of the estate 
of a person lawfully detained as a lunatic though 
not so found by inquisition may by leave of a 
judge exercise the power of leasing vested in the 
lunatic as tenant for life under Settled Land Act, 
1882 (c. 18).— Salt, [1896] 1 Ch. 117 ; 65 L. J. 
Ch. 152 ; 73 L. T. 508 ; 44 W. R. 146 ; 40 Sol. 
Jo. 113, L. JJ. 

Annotations : — Oonsd. Re A., [1904] 2 Ch. 328 ; Rc S. S. B., 

[1906] 1 Oh. 712. 

1181. Lease of glebe lands — Consent of patron — 
Patron a lunatic.] — An Act of Parliament having 
authorised the vicar of C. to grant leases of the 
glebe lands, with the consent of the patron in 
writing, the patron being lunatic, a p(3tition by the 
committees of his person & estate, for a reference 
to the Master to inquire whether it would be fit 
that they, on his behalf, should consent to a lease, 
was refused. — Re Smyth, Ex p, Smyth (1818), 2 
Swan. 393 ; 36 E. R. 666, L. C. 

B, Taking of Leases, 

1182. Renewal of lease — For benefit of lunatic’s 
estate — Who may take renewal.] — A lease renewed 
for the benefit of the lunatic’s estate ought to be 
taken in the name of the lunatic if it were so at the 
time of the lunacy, but if originally in trust for 
the lunatic, then to the committee. — Ex p. Jermyn 
(1788), 3 Swan. 132, n. ; 36 E. R. 801, L. C. 


PART X. SECT. 6, SUB-SECT. 8.-~A. 

b. Principle on which lease granted,] 
— The ct. poBseeseB the discretion of 
a landlord in the management of the 
real estate of lunatics & infante, & 
should exercise it in making lettings, 
to give a preference to the old tenant. 



1 Mol. 141.— IR. 


PART X. SECT. 6, SUB-SECT. 8.— B. 

o. Renewal of lease — Petition to 
grant by receiver — Necessity of concur- 


rence of committee .] — A petition to grant 
a renewal to a tenant imder a lease, 
with covenant of a renewal, presented 
by the receiver in a lunacy matter 
without the concurrence of the com- 
mittee of the estate, will be dismissed 
with costs . — Re Kilkenny (Eael) 
(1846), 7 I. Eq. R. 594.— 'IR. 

p 2 



212 Lunatics and Persons op Unsound Mind. 


Sect. 5. — Powers exercisable with leave of judge: 

Sub-sect. 3, C. ; sub-sects. 4, 5, 6 7.J 

C. Incidents in Leases. 

1183. Breach of covenant to repair — By tenant 
of lunatic’s estate — Relief against forfeiture.] — 

Tenant of a lunatic’s estate relieved against an 
ejectment founded on a forfeiture by breach of 
covenant to repair. — Re Edridge, Ex p. Vaughan 
(1823), Turn. & B. 434 ; 37 K. B. 1168, L. C. 

1184. Abatement of rent — Application of com- 
mittee — Direction without a reference.] — An 
abatement in the rent paid by the tenant of a 
lunatic’s estate directed without a reference, under 
the circumstances, on the application of the 
committee. — Re Fitch (1830), 1 Buss. & M. 354 ; 
39 E. B. 137, L. C. 


Sub-sect. 4. — Exchange or Partition. 

See Lunacy Act, 1890 Ic. 5), ss. 120 (b), 121 ; 
1908 (c. 47), s. 1. 

1185. Exchange of land — Retention of minerals 
under land.] — The ct. has power under 16 & 17 
Viet., c. 70, s. 124, to make an exchange of the land 
of the lunatic \vithout the minerals under it. — 
Re Dicconson (1880), 15 Ch. 1). 316 j 29 W. B. 

, L. J J. 

As to partition .] — Sec Partition. 


Sub-sect. 5. — Carrying on Lunatic’s 

Business. 

See Lunacy Acts, 1890 (c. 5), s. 120 (c) ; 1908 
(c. 47), 8. 1. 

1186. Jurisdiction of court to authorise — For 
benefit of lunatic’s estate — Limited period .] — Re 

Bloor (1845), 6 L. T. O. 8. 82, L. C. 

1187. Effect of authorisation — Liability of person 
authorised for trade contracts.] — A committee 
appointed by the ct. to carry on the business of a 
lunatic cannot be made personally liable on 
contracts entered into in the course of trading, 
unless it can be shown that the goods were supplied 
on his credit. He is therefore in a different 
position as regards personal liability to that of 
a manager & receiver appointed by the ct., being 
in fact merely a bailiff or trustee of the business. 
In the event of the assets of the business not being 
for a time available to pay the creditors the com- 
mittee cannot be comi)elled to pay them out of 
his own pocket repaying himself at a later time 
from the funds of the business when the assets 
come to hand. — Isaacs v. Chinery (1896), 74 
L. T. 320 ; 12 T. L. B. 302, N. P. 

1188. Agency.] — By an order made 

by a Master in Lunacy under Lunacy Act, 1890 
(c. 5), ss. 116, 120, deft, was authorised to exercise 
the powers of a committee of the estate of a lunatic 
not so found by inquisition as in the case of a 
person of unsound mind so foimd by inquisition, 
& to carry on his business, which had been carried 
on by the lunatic in the name of a firm of which 
he was the sole partner. While carrying on the 
business under the order, deft, ordered goods 
in the name of the firm, & the goods were supplied 
by pltfs. for the purposes of the business. Pltfs. 
having sued deft, personally for the price of the 
goods supplied by them:— Held; the effect of 
the order made under Lunacy Act, 1890 (c. 6), 
was to make deft, the agent ot the lunatic for the 
purpose of carrying on his business, &, in the absence 
of evidence that deft, intended to pledge his 


personal credit, the mere fact that ho carried on 
the business under the order did not make him 
personally liable to pltfs. for the goods supplied 
by them. — Plumpton v. Burkinshaw, [1908] 
2 K. B. 572 ; 77 L. J. K. B. 961 ; 99 L. T. 416 ; 
sub nom. Plimfion v. Burkinshaw, 24 T. L. B. 
642 ; 52 Sol. Jo. 633, C. A. 

Annotations: — Re!d. Whinney v. Moss S.vS. Co. (1910), 16 
Com. Cas. 316 ; Re E. G., [1914] 1 Ch. 927. 


Sub-sect. 6. — ^Performance op Contracts made 

BEFORE Lunacy. 

See, now. Lunacy Act, 1890 (c. 6), s. 120 (i). 

1189. Sale of reversion.] — Specific performance 
of an agreement [for sale of a reversion] decreed 
against one who aSterwards became a lunatic. 

There is no imputation by any of defts. as to 
the value of the contract & the consideration, which 
is agreed to be reasonable & delivers the ct. from 
a great difficulty (Lord Hardwicke, C.). — 
Owen v. Davies (1748), 1 Ves. Sen. 82 ; 27 E. B. 
905, L. C. 

Annotations : — Consd. Stanton v. Percival (1855), 5 H. L. 
Cas 257. Refd. Hall v. Warren (1804), 9 Ves, 605. 
Mentd. Maddlson v. Aldorson (1883), 8 App. Cas. 467. 

1190. Covenant to exercise power of Jointuring.] 

— ^A previous covenant by a person of sound mind 
must prevail against any subsequent mental 
incapacity. 

Covenant by G., on his marriage that if he came 
into possession, he would exercise the power of 
jointuring, which, by the terms of the will, could 
only be exercised by a tenant for life in possession. 
G., before coming into possession, became of 
unsound mind : — Held : the covenant was a 
defective execution of the power, which this ct. 
would enforce against the remainderman. — 
Affleck v. Affleck (1857), 3 Sm. & G. 394 ; 
26 L. J. Ch. 358 ; 29 L. T. O. S. 37 ; 3 Jur. N. S. 
326 ; 5 W. B. 425 ; 65 E. B. 709. 

Annotations -Apld. Johnson r. Touchet (1867), 37 L. J. Ch. 
25. Distd. Re Anstis, Chetwynd v, Morgan, Morgan v. 
Chetwynd (1886), 31 Ch. D. 596. Consd. Charlton v, 
Charlton, 11906J 2 Ch. 623. 

Lunacy of solicitor — Effect on articles of clerk.] 

— See Solicitors. 


Sub-sect. 7. — Consent to exercise of 
Beneficial Powers. 

See Lunacy Acts, 1890 (c. 6), s. 120 (e) ; 1903 
(c. 47), 8. 1 ; Buies in Lunacy, 1892, r. 19. 

1191. Extent of Jurisdiction — Whether confined 
to cases enumerated in Lunacy Act, 1890 (c. 5), 
Part IV.] — Re Septon (Earl), No. 1207, post. 

1192. Disposition under Fines & Recoveries Act, 
1883 (c. 74) — Coiurt protector of settlement — 
Principle guiding court.] — ^Principles by which the 
Lord Chancellor, when protector of a settlement 
in the place of a lunatic, will be guided, in giving 
or withholding his consent to a deed of disposition 
under above Act. 

As protector of the settlement, the only duty of 
the ct. is to see what, with reference to the interests 
of the family, it would be proper for the tenant 
for life to do ; & the object must be rather to 
protect the objects of the settlement, than to give 
any benefit to one member of the family to the 

exclusion of the others (Lord Cottenham, C.). 

Be Newman (1837), 2 My. & Cr. 112 : 40 E, R 
683. 

Annotation : — Be!d. Rc Qraydon (1850), 1 Mao. & G. 666, 
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1193. .1 — ^TJnder above Act the 

Lord Chancellor is not the protector of the settle- 
ment in the place of a lunatic, when the lunatic 
is tenant in tail in possession, 

Senible : where a lunatic has a particular estate, 
in respect of which the Lord Chancellor is pro- 
tector of the settlement, & has also the remainder 
or reversion in fee, subject only to an intervening 
estate tail, his Lordship will not concur in any 
deed for barring the estate tail . — Re Wood (1838), 

3 My. & Cr. 260 ; 7 L. J. Ch. 144 ; 2 Jur. 201 ; 
40 E. R. 927, L. C. 

Annotation Eefd. Re Blewltt (1856), 6 De G. M. & G. 187. 

1194. ,] — Under above Act, the 

Lord Chancellor of Great Britain has jurisdiction, 
as protector, to consent to the enlargement, by 
the tenant in tail, of a base fee in lands in England, 
the tenant for life being a lunatic, so found in 
Ireland, & resident there. The Lord Chancellor, 
however, refused his consent in the absence of the 
remainderman, & where the effect of such consent 
would have been to. vest the estates in the husband 
of the tenant for life to the exclusion of her issue, 
& also of the brother of the lunatic, that brother 
being the remainderman . — Be Graydon (1850), 

1 Mac. & G. 655 ; 2 H. & Tw. 182 ; 14 Jur. 157, 
211 ; 41 E. R. 1419, L. C. 

1195. Power to bar lunatics estate tail — Pur- 
poses for which exercise authorised .] — Re Yaw 
(1844), 3 L. T. O. S. 353, L. C. 

1196. .] — Be Sparrow, No. 999, ante, 

1197. .] — Be Beridge, No. 1000, ante, 

1198. By tenant in tall In remainder.] — 

Order made by the Lord Chancellor as protector 
under the Fines & Recoveries Act, 1833 (c. 74), 
to enable a quasi tenant in tail in remainder of a 
sum of stock, of which the tenant for life was a 
lunatic, to dispose of the fund. — Grant v. Yea 
(1834), 3 My. & K. 245 ; 40 E. R. 93, L. C. 
Annotation : — Consd. Re Newman (1837), 2 My. & Cr. 112. 

1199. .] — Fines & Recoveries Act, 

1833 (c. 74), does not authorise the Lord Chancellor, 
when the tenant in tail in possession is in a state 
of hopeless lunacy, to consent to the first tenant 
in tail in remainder barring the subsequent limita- 
tions, even for the purpose of preventing the 
settled estate from going over to collateral rela- 
tions . — Re Blewitt (1834), 3 My. & K. 250 ; 40 
E. R. 95. 

Annotations : — Consd. Re Nowman (1837), 2 My. & Cr. 112 ; 

Re Wood (1838), 3 My. & Cr. 266 ; Re Blowitt (1856), 6 

De G. M. & G. 187. 

1200. .] — Where the tenant in tail in 

possession is a lunatic, the Lord Chancellor has 
authority under Fines & Recoveries Act, 1833 
(c. 74), to consent to the first tenant in tail in 
remainder barring the subsequent limitations on a 
proper case being made out for the exercise of that 
authority . — Be Blewitt (1856), 6 De G. M. & G. 
187 ; 25 L. J. Ch. 393 ; 26 L. T. O. S. 189 ; 2 
Jur. N. S. 217 ; 4 W. R. 195 ; 43 E. R. 1203, 
L. C. & L. J J. 

Annotation : — Refd. Re E. D. S. (1914), 83 L. J. Ch, 505. 

1201. No interference to benefit collateral.] 

— ^A limatic was tenant for life of the advowson 
of a rectory & other real estate. Under the order 
of the ct. a lease of the property for ninety-nine 
years, if the lunatic should so long live, had been 
made to two persons at a large rent. This lease 
had become vested in the administrator ^ of the 
survivor of the two lessees, the administrator 
being also the first tenant in tail in remainder 
expectant on the death of the lunatic without 
issue male. The lunatic was ^^d eighty-two, & 
had never had any issue. The administrator 


wished to sell the next presentation to the rectory, 
& petitioned the ct., as protector of the settlement, 
to consent to the barring of the entail of the 
advowson so far as might be necessary for effecting 
the proposed sale : — Held : as the application was 
not for the benefit of the lunatic’s estate, but only 
for the benefit of a collateral, the ct. ought not to 
interfere. — Be Tharp (1876), 3 Ch. D. 59 ; sub 
nom. Re Thorp, 35 L. T. 293, L. JJ. 

1202. Preservation of rights of remainder- 

men.] — ^A lunatic was tenant in tail of an estate, 
subject to a charge for portions. In a suit in the 
Ct. of Ch. a decree had been made ordering the 
charge to be raised by a sale or mtge. of the estate. 
On a petition by the committee, asking that he 
might execute a disentailing deed on behalf of the 
lunatic for the purpose of raising the charge by a 
mtge. : — Held : the interest of the remainderman 
ought not to be barred further than was necessary, 
&> the mtge. should be made for a term of yea,rs, & 
without a power of sale. — Be Pares (1876), 2 Ch. 

D. 61 ; 24 W. R. 619, L. JJ. 

Annotation : — Consd. Re E. D. S., [1014J 1 Ch. 618. 


1203. .] — The ct., under its Lunacy 

jurisdiction, has power to bar the estate tail of a 
lunatic tenant in tail ; but it is the duty of the 
ct. so to exercise it as not to affect the rights 
of the persons entitled in remainder to the estate. 
Where a lunatic was tenant in tail of an undi- 
vided share of an estate, & an action was brought 
for the partition of the estate, the ct., under 
Partition Act, 1868 (c. 40), s. 6, authorised the 
committee of the lunatic to request a sale & to 
join in conveying the estate to the purchaser, but 
directed that the proceeds of the sale should be 
subject to the same uses as the lunatic’s estate was 
subject to before the sale. — Re Pares, Lil- 
LING8TON V, PARES (1879), 12 Ch. D. 333 ; 41 
L. T. 574 ; 28 W. R. 193, L. JJ. 

Annotations: — Folld. Caswell v. Sheen (1^93), 69 L. T. 854. 
Consd. Re E. D. S., [1914] 1 Ch. 618. Reid. A.-G. r. 
Allftshiirv G8851. 14 O. B» l3. 895. 


1204, .] — The chief clerk’s certificate 

made in a partition action found that a person of 
unsound mind not so found was entitled as tenant 
in tail to a share of land in England in respect of 
which an order for sale had been obtained, /l^be 
lunatic was confined in an asylum in Virgima, 
U.S.A., under an order of the ct. of that State, & 
a committee of his property had been appointed 
by that ct., but the committee, who was resident 
in Virginia, declined to act in conveying the luna- 
tic’s property in this country, although he was 
willing to abide by any order of the English ct. 
The lunatic was one of defts. in the partition 
action by his guardian ad litem. Upon a summons 
taken out in the action by the guardian ad htem 
asking that the lunatic might be declared a trustee 
of bia one-third share in the land within ,the 
meaning of the Trustee Acts, & that appct. might 
be appointed to convey the fee of the lunatic s 
share to a purchaser of the land : 
lunatic might be declared a trustee of his ^re, 
& the chief clerk was appointed to convey the fee 
of the lunatic’s share of the land to a purch^er, 
but the proceeds of the sale of the lunatic s share 
were ordered to be paid into ct. & rei^m subject 
to the same uses to which the lunatic s shore was 
subject before the sale of the land. — Caswell v. 

Sheen (1893), 69 L. T. 854. , . . 

j^ 206. •] — The estate tail of a lunatic 

cannot be sold under Lunacy Act, 1890 (c. 5), 
s. 120 (a), but a lunatic’s power to bar the entail 
is a power vested in him for his own benefit within 
Lunacy Act, 1890 (c. 5), s. 120 Judge, or 

the Master under Lunacy Act, 1891 (c, oo), s. 
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Sect, 6. — Conversion, Sects, 1 & Sub-sect. 

B„ C. & D.] 

transmissible under 16 & 17 Viet. c. 70, s. 135i 
upon his death intestate, in precisely the same 
manner as the descended moiety if the same had 
not been sold . — Be Matson, Jambs v, Dickinson, 
[1897] 2 Ch. 609 ; 66 L. J. Ch. 695 ; 77 L. T. 69. 

1230. Sale of mortgagee under power 

of sale — Trust of surplus for mortgagee his heirs & 
assigns.] — The trust of the surplus proceeds of sale 
provided that they should be paid to the mtgor., 
“ his heirs or assigns.*’ The mtged. property was 
sold in 1900 under the power of sale contained in 
the mtge., & there was a considerable surplus. 
The mtgor. became a lunatic after the mtge. but 
before the sale, & continued in that condition until 
his death intestate in 1906 : — Held : the surplus 
proceeds of sale must be treated as personalty 
notwithstanding the language of the trust . — Re 
Grange, Chadwick v. Grange, [1907] 2 Ch. 20 ; 
76 L. J. Ch. 456 ; 96 L. T. 867, C. A. 

Annotation: — ^Befd. Burgeesi v. Booth, [1908] 2 Ch. C48. 

1231. Effect of second lunacy.] — 

A sum of stock standing in ct. in lunacy to the 
credit of “ Re W. a person of unsound mind ” 
represented the proceeds of sale of realty which 
had been devised in fee to J. the elder brother of W. 
who was also of unsound mind. Both of the 
brothers were bachelors & died intestate. The 
land was sold in 1898 in the lunacy of J. under the 
provisions of Lunacy Act, 1890 (c. 5), & the pur- 
chase money was paid into ct. to the credit of 
“ J. a person of unsoimd mind. Proceeds of 
real estate.” & was invested. After the death 
of J. in 1904, leaving W. his heir-at-law, the fund 
was transferred to the credit of W. in his lunacy 
Held : but for the transfer of the fund to the credit 
of the second lunacy, the fund would have still 
retained the character of realty ; the transfer 
did not alter this'character ; & on the death of W. 
the fund belonged to the heir-at-law, of J . — Be 
Alston, Sinclair v, Willes, [1917] 2 Ch. 226 ; 86 
L. J. Ch. 564 ; 117 L. T. 222 ; 33 T. L. R. 410 ; 
61 Sol. Jo. 525. 

.] — See, further. Equity, Vol. XX., pp. 355, 

360-364, Nos. 937, 988, 989, 1004-1008, 1014. 

1232. Principles governing exercise of power — 
Paramount interest of lunatic.] — Exp. Crimstone, 
No. 542, ante, 

.] — See Equity, Vol. XX., p. 402, No. 
1410 ; Lunacy Act, 1890 (c. 5), s. 116 (4). 

1233. Will prior to lunacy — Sale of property 
specifically bequeathed — How proceeds of sale will 
pass.] — After testator, who was a shopkeeper, had 
made a will, bequeathing his leasehold house & 
shop & the stock-in-trade therein to his wdfe, 
subject to certain trusts, which failed, & giving his 
residuary estate in another manner, he became 
insane. No commission of lunacy was taken out, 
but his wife, not being disposed or competent to 
carry on the trade, joined with the persons whom 
he had named exore., & also with the residuary 
legatees, in an agreement for the sale of the lease- 
hold premises &• stock-in-trade therein for a gross 
sum, to be paid by instalments. After this agree- 
ment was made, & possession of the property 
delivered to the purchaser, testator died. The ct., 
In an administration suit, approved of the agree- 
ment as beneficial to the estate, &; directed it to be 
carried into effect ; — Held : notwithstanding the 
agreement for sale, & the transfer of the possession 
of the property specifically bequeathed, none of 


the parties having any lawful authority to effect 
such a sale, both the leasehold estate & the stock- 
in-trade must be taken as unconverted at the death 
of testator, & passed to the specific legatee. — 
Taylor v, Taylor (1863), 10 Hare, 475 ; 1 W. R. 
198 ; 68 E. R. 1014. 

Annotation : — ^Folld. Jenkins v, Jones (1866), L. R. 2 Eq. 323. 

1234. .] — Testator bequeathed 

farming stock which should be in his possession at 
his decease. He became of unsound mind, & so 
remained till his death ; but two years before the 
latter event, the specific legatee, who was named as 
exor., with the concurrence of his mother, who 
was named as extrix., converted the stock into 
money, which they deposited in their own & a 
third person’s names at a bank, where it remained 
till after testator’s death : — Held : there had been 
no ademption, & the specific legatee was entitled. — 
Jenkins v, Jones (1866), L. R. 2 Eq. 323 ; sub 
nom. Re Jones, Jenkins v, Jones, 35 L. J. Ch. 
520 ; 14 L. T. 540 ; 14 W. R. 665. 

Annotation : — Mentd. Rc Slater, Slater v. Slater (1907), 76 

L. J. Ch. 472. 

1235. .] — A testator, by will, 

bequeathed the income of certain shares 
specifically, & bequeathed the shares to his 
residuary legatee. After the date of the will, 
he was found a lunatic, &> by an order in the lunacy, 
the shares were directed to be sold, <fc the proceeds 
were invested in consols : — Held : as the provisions 
of 16 &; 17 Viet. c. 70, whereby the rights of owners 
of property sold by order of the Lord Chancellor 
in Lunacy, are preserved, extend only to land, the 
gift of income was adeemed by the sale, & the sum 
of consols fell into the residue. — Jones v. Green 
(1868), L. R. 5 Eq. 555; 37 L. J. Ch. 603; 16 
W. R. 603. 

Annotations: — ^Refd. Re Freer, Freer v. Freer (1882), 22 

Ch. D. 622 ; Re Slater, Slater r. Slater, [1907] 1 Ch. 665. 

1236. Bank balance of testator — Paid into 

court & invested in stock — Application of Lunacy 
Act, 1890 (c. 5), s. 123 (1).] — Above sub-sect, does 
not apply to the case of a bank balance of a 
testator, which under an order in lunacy has been 
paid into ct. & invested in stock. — Re Walker, 
Goodwin v. Scott, [1921] 2 Ch. 63 ; 90 L. J. Ch. 
433 ; 125 L. T. 764 ; 65 Sol. Jo. 534. 

1237. Redemption of land tax — Out of proceeds 
of sale of timber.] — Land tax on a lunatic’s estate 
redeemed by order out of the produce of decaying 
timber, ordered to be cut for payment of debts 
under the master’s report, that it was for his 
benefit. — Ex p. Phillips (1812), 19 Ves. 118 ; 34 
E. R. 463, L. C. 

Annotation: — Refi. A.-G. i*. Alleshury (1885), 16 Q. B. D. 

408. 

1238. Payment off of mortgage — Out of personal 
property.] — Where a charge on a lunatic’s real 
estate is paid off out of her personal property by 
order of the ct., the securities are to be assigned, 
without prejudice to the conflicting claims of the 
real & personal representatives of the lunatic to the 
benefit of the payment. — Re Norfolk (Duchess 
Dowager), Ex p, Digby (Earl) (1820), 1 Jac. 
& W. 640 ; 37 E. R. 512, L. C. 

1239. Fund remains personalty.] — 

Ex p, Hinde (1825), Amb. 706, n. ; 27 E. R. 459, 
L. C. 

1240. .] — Real estate, subject to 

a mtge., descended upon a lunatic. By an order 
ma^de in the lunacy the mtge. was paid off out of the 
lunatic’s personal estate, without prejudice to the 
question now it should ultimately be borne. The 


12S8 i. Payment off of mortgaye — ( 

V. T 

(1828), Beat. 266 ; 2 Ir. L. Kec. 


S3r. 206.— IR. COMBE (1841), 3 I. Eq. R. 414.— IR. 

e. Redemption of charge — Oat of f. .] — Leitrim (Lord) v. 

surplus rents .] — Newoombe v. New- Enery (1844), 6 I. Eq. R. 367. — IR. 
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lunatic afterwards died intestate ; — Held : the 
amount ought to be raised out of the real estate 
paid to the administratrix os personalty. — Re 
Leemglng (1861), 3 De O. F. & J. 43 ; 30 L. J. Ch. 
263 ; 3 L. T. 686 ; 7 Jur. N. S. 115 ; 9 W. R. 403 ; 
46 B. R. 794, L. JJ. 

Annotations: — ^Expld. Re Freer, Freer v. Freer (1882), 22 

Ch. D. 622. Folld. Re MeUy (1883), 63 L. J. Ch. 248. 

Refd. A.-Q. V. Ailesbury (1887), 12 App. Cas. 672. 

1241. Uncertainty as to existence of 

will made prior to lunacy — Form of order.] — Form 
of order when it is desired to pay off a mtge. on 
property of a lunatic, & it is not known whether 
he has or has not made a will prior to his lunacy. 

Where part of a lunatic^ s estate was subject to a 
mtge. which it was desired to pay off, an order was 
made that the mtge. be paid off without prejudice 
to the question how the debt should ultimately be 
borne, & that the mtge. must be kept on foot by 
transferring it to the committee to be disposed of 
as the ct. might direct. — Re Melly (1883), 53 
L. J. Oh. 248 ; 49 L. T. 429 ; 31 W. R. 898, C. A. 

1242. Money expended on repairs — Extraordinary 
outlay.] — The ordinary repairs upon a lunatic’s 
real estate will be directed to be borne by the 
personal estate ; but any extraordinary outlay of 
the personal estate on the land should retain its 
character of personalty. Badcock (1839), 4 
My. & Cr. 440 ; 8 L. J. Ch. 283 ; 3 Jur. 694 ; 41 

B. R. 170, L. 0. 

Annotations : — Refd. A,-G. v. Ailesbury (1887), 12 App, Cas. 

672 ; Rc Gist, [1904] 1 Ch. 398. 

Reconversion — Property of lunatic converted 
by court.] — See Equity, Vol. XX., p. 402, Nos. 
1406-1410. 

Election to reconvert.] — See Equity, Vol. 
XX., pp. 396, 397, Nos. 1350-1352. 


Sect. 7.— COPYHOLDS. 

See, now. Law of Property Act, 1922 (c. 16), 
ss. 128-144, 189, Scheds. 12-14. 


Sect. 8.— STOCK. 

Sub-sect. 1. — Ordeh for Transfer. 

A. Necessity for* 

1243. Lunatic resident abroad — Curator autho- 

rised by foreign court to receive — Whether suffi- 
cient Costs.] — P6LJi:GRIN V. COUTTS & Co., 

Pj&l^:grin V, Messbl (L.) & Co., No. 1651, posL 

B, What Court has Jurisdiction, 

1244. County court.] — ^A county ct, judge has no 
jurisdiction under Lunacy Act, 1890 (c. 5), s. 
132, to make an order for the transfer of stock 
standing in the name of a lunatic. — Re Noyce, 
[1892] 1 Q. B. 642 ; 61 L. J. Q. B. 628 ; 66 
L. T. 331 ; 66 J. P. 664 ; 40 W. R. 371 ; 8 T. L. R. 
431; 36 Sol. Jo. 345, C. A. 

Refd. Re Shortridge, [1895] 1 Ch. 278. 

1245. Court in Lunacy.] — iie Browne, No. 1290, 
post, 

C, Who may Apply, 

1246. Curator — Lunatic outside Jurisdiction.] — 

A lunatic resident abroad, was entitled to £600 
consols, which, by reason of the dividends not 
having been received for thirteen years, had been 

Commissioners for the Reduction 
of the National Debt. On the petition of the 
curator of the lunatic, the fund was ordered to be 
ransf e^ed into the name of the Accountant- 
General m trust, & the dividends, paid to him.— 


Re Sargazurieta (1853), 20 L. T. O. S. 299 ; 1 
W. R. 171. 

1247. Joinder of lunatic.] — Thiery 

V, Chalmers, Guthrie & Co., No. 1278, post. 

D, In What Cases Jurisdiction Exercisable. 

1248. Stock in name of another — Lunatic en- 
titled as administrator.] — Construction of 36 Geo. 3, 
c. 90, 8. 3, directing the transfer, in certain cases, 
of stock standing in the name of a lunatic or of his 
committee ; not to extend to stock standing in the 
name of another, to which the lunatic is entitled 
as administrator. — Exp. Adams (1817), 2 Mer. 112 ; 
35 E. R. 883, L. C. 

1249. Stock in name of lunatic trustee — On what 
evidence court will act.] — Upon an application, 
under 11 Geo. 4 & 1 Will. 4, c. 60, for a transfer 
of stock standing in tlie name of a lunatic trustee, 
the Lord Oliancellor will not adopt the facts as 
found in the proceedings in a suit in the Ct. of 
Exch., but will require them to be ascertained by 
the usual reference. — Re Prideaux (1837), 2 
My. & Cr. 640 ; 7 L. J. Ch. 82 ; 40 E. R. 784, L. C. 

See, now, Lunacy Act, 1890 (c. 5). 

1250. .] — Re Chorley (1852), 19 L. T. 

O. S. 25; 16 Jur. 233, L. C. 

1251. Stock in name of deceased trustee — 
Declaration of trust by trustee.] — Re Jennings 
(1845), 4 L. T. O. 8. 389, L. C. 

1252. Lunatic outside Jurisdiction — Corpus.] — 
Order made on the application of the curator of a 
lunatic resident in Holland for the transfer to him 
of the corpus of funds in England to which th^ 
lunatic was entitled. — Re Elias (1851), 3 Mac. & Gi 
234 ; 42 E. R. 251, L. 0. 

Annotations: — Consd. Re Garnior (1872), L. R. 13 Kq. 532. 

Reid. Re Brown, [1895] 2 Cb. 660. 

1253. Discretion of court.] — Re 

Garnier, No. 1031, ante. 

1254. Fund relative to real estate subject 

to laws of this country — Consols.] — A fund of up- 
wards of £13,000 consols, representing the proceeds 
of sale of real estate, the absolute property of a 
foreign lunatic, which had been sold by order of the 
ct. under the powers of Partition Act, 1868 (c. 40), 
was standing in ct. to the credit of the lunatic. 
The curator ad bona of the lunatic, duly appointed 
according ^ the law of the country in wluch the 
lunatic resided, & who according to that law had 
the fullest powers & control over the lunatic’s 
real & personal estate, petitioned for the transfer 
of the fund to him : — Held : the fund, as repre- 
sentative of real estate sold under special legisla* 
tion, was subject to the laws of this country relative 
to real estate, &; must remain in ct. as a fund 
which might devolve upon the heir-at-law of the 
lunatic, & the curator ad bona was only entitled to 
receipt of the dividends. — Grimwood v. Bartels 
(1877), 46 L. J. Ch. 788 ; 25 W. R. 843. 

1255. Discretion of court.] — Re White 

(1898), 42 Sol. Jo. 198, L. JJ. 

1256. .-\—Re Knight, No, 1282, post, 

1257. .] — New York Security <& 

Trust Co. v. Keyser, No. 1032, ante, 

1258. .] — A lady, who was of unsound 

mind but not so found by inquisition, had been for 
some years in an asylum in Germany. Under the 
will of her father she was absolutely entitled to a 
trust fund. An originating summons was taken 
out in her name as pltf. by a next friend, the 
trustees being dofts., asking for directions as to the 
maintenance of pltf. out of the income, & as to the 
application of the residue of the income & of so 
much, if any, of the capital as the ct. should think 
fit for the comfort & benefit of pltf. The fund was 
invested partly in India stock & partly on mtge. 
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Sect. 8. — Stock: Sub-sect 1, D., E,, F, cfi: Q.l 

On the hearing of the summor|fl the judge declined 
to give any directions as to the maintenance of 
pltf., being of opinion that, having regard to 
Limacy Act, 1890 (c. 6), e. 116, that matter would 
be more properly de^t with in the Lxmacy 
jurisdiction. Upon the undertaking of the trustees 
to transfer the stock into ct. & to deposit in ct. the 
mtge. deed & other deeds in their hands relating 
to the mtged. property, the Ct. of Appeal ordered 
that the interest on the stock & on the mtge. 
should, dming pltf.’s life or until further order, be 
paid to pltf.’s sister, one of the trustees, she under- 
taking to apply the same for the maintenance, com- 
fort, & benefit of pltf. General hberty to apply was 
reserved . — Re Carr’s Trusts, Carr v. Carr, 
[1904] 1 Ch. 792 ; 73 L. J. Ch. 469 ; 90 L. T. 592 ; 
52 W. R. 695 ; 48 Sol. Jo. 395, C. A. 

1259. Foreign Judicial declaration of 

lunacy.] — Thiery v. Chalmers, Guthrie & Co., 
No. 1278, post. 

1260. Lunatic trustee of part of stock — Bene- 
ficially entitled to remainder — Order as to apears 
of dividends.] — A sum of stock was standing in the 
name of a person of unsoxmd mind, part of such 
stock being his own beneficially & part of it being 
vested in him as trustee. The ct. had inade an 
order appointing new trustees, & vested in them 
the right to call for a transfer of the trust stock Sc 
to receive the arrears of dividends. It was fotmd 
that an order in this form could not be acted on as 
to the arrears of dividend, since the bank could not 
pay arrears on part of a sum. The ct. therefore 
varied the order so as to enable the new trustees 
to receive the past dividends on the whole sum of 
stock & to retain for the purposes of the trust that 
portion w^hich had accrued due in respect of the 
trust stock . — Re Stewart (1860), 2 De G. F. <& J. 
1 ; 8 W. R. 425 ; 45 E. R. 521, L. JJ. 

Annotation : — Refd. iVe Bignold’a Settlmt. Trusts (1872), 

26 L. T. 176. 

1261. Stock in name of joint trustees — Lunacy 
of one.] — Jeffreys v . Drysdale, Re Drysdale, 
No. 1361, post, 

1262. .] — One of three trustees of a 

sum of stock had been found lunatic. The fund 
having become divisible, a petition intituled both 
in Lunacy in Ch. was presented for the appoint- 
ment of a new trustee & a vesting order : — Held : 
the appointment of a new trustee was unnecessary, 
&> the petition ought to be intituled in Lunacy 
only. Order made vesting the right to call for a 
transfer of & to transfer the stock in the two 
trustees 'who were not under disability . — Re 
Watson (1881), 19 Ch. D. 384 ; 45 L. T. 513 ; 30 
W. R. 554, L. JJ. 

1263. Stock in name of testator — One of several 
executors lunatic.] — Where one of three exors. of 
the surviving exor. of a testator was of unsound 
mind an order was made under Trustee Act, 1850 
(c. 60), 8. 5, giving the right to transfer a sum of 
stock belonging to the estate of the original testator, 
although the stock still remained standing in the 
name of the original testator . — Re Wacher (1882), 
22 Ch. D. 535 ; 48 L. T. 552, L. J J. 

1264. Lunatic donee of power of appointing new 
trustees of settlement.] — Re Shortridge, No. 1363, 
post. 


R. To Whom Transfer directed. 

1265. Dividends on Bank of England stock — 
General practice — Payment into court .] — Re 

Browe, No. 1290, 2 ^osi. 

Auchmuty, No. 

1295, post. 


1267. Past dividends — Receiver.] — 1 Will. 

4, c. 65, does not render it imperative on the Lord 
Chancellor, on the application of a curator hon^ 
of a lunatic appointed by the Court of Session in 
Scotland, to order a transfer of stock standing in 
the lunatic’s name in the Bank of England, the 
property of the lunatic, into the curator’s name. 

The Lord Chancellor 'will order payment by the 
bank to the curator boniSf of the past dividends due 
on the stock, but not future dividends . — Re 
Morgan (1849), 1 H. & Tw. 212 ; 47 B. R. 1389, 
L. C. 


Annotations : — Apld. Re Stark (1850), 2 Mac. 

Consd. Re Gamier (1872), L. K. 13 Kq. 632. Refd. Re 
Browne, [1894] 3 Oh. 412 ; Re Sanchez do Lari'agoiU 
(1907), 96 L. T. 862. 

1268. 

1246, ante. 

1269. 


— .] — Re Sargazurieta, No. 

— .] — Wliere a curator of the 

property of a lunatic residing in Malta had been 
appointed by the ct. there, &> such curator had 
authorised a person residing in England to receive 
dividends of shares in companies & of consols 
belonging to the lunatic, which had theretofore 
been received by an attorney appointed by the 
lunatic, the ct., no opposition being made by the 
cos. or the Bank of England, made an order that 
they should respectively be at liberty to pay the 
accrued & future dividends to the curator’s 
attorney . — Re Baynes (1880), 44 L. T. 322, L. J. 

1270. .] — Re Shewell (1904), 

cited in [19091 1 Ch. at n. 201 ; 78 L. J. Ch. at 


p. 199. 

Annotation : — Folld. Re Spurling, [1909] 1 Ch. 199. 

1271. .] — Wliere an order is made 

by a Master in Lunacy under Lunacy Act, 1890 
(c. 5), s. 116, appointing a receiver, on completing 
his security, to receive all dividends & arrears 
thereof to which a person suffering from ‘ ‘ mental 
infirmity ” is or may become entitled, “ including 
dividends accrued & to accrue due before lodgment 
upon the funds to be lodged pursuant to the lodg- 
ment schedule,” & directing the lodgment in ct. of 
certain Bank of England securities, the Bank must 
pay all arrears of dividends accrued before lodg- 
ment direct to the receiver & not into ct. The 
Bank may safely act upon an order in this form, 
& in so doing is clearly within the indemnity pro- 
vided by Lunacy Act, 1890 (c. 5), ss. 146, 333.- — 
Re Spukling, [1909] 1 Ch. 199 ; 78 L. J. Ch. 198 ; 
99 L. T. 898, L. JJ. 

1272. Future dividends — Receiver.] — Re 


Morgan, No. 1267, a7ite. 

1273. .] — Re Baynes, No. 1269, 


aivte. 

1274. Transfer of stock — Stock in name of 
lunatic trustee.] — Where stock is standing in the 
names of trustees, one of whom becomes a lunatic, 
& new trustees are appointed in his place, the ct. 
will not order a transfer of the stock to be made to 
the cestui que trust, but it must be transferred to 
the old & new trustees . — Re Smith (1848), 17 
L. J. Cb. 415 ; 11 L. T. O. S. 409, L. C. 

1275. Lunatic outside Jurisdiction of court — 

Discretion of court — Security.] — Application by 
the curator bonis of a Scotch lunatic for the transfer 
of stock standing in the lunatic’s name in the Bank 
of England refused ; the Lord Chancellor not 
being satisfied that the security given by the curator 
in Scotland was sufficient, & holding that it was a 
matter of discretion to refuse or accede to the 


application . — Re Stark (1860), 2 Mac. & G. 174 ; 
2 H. & Tw. 407 ; 42 E. R. 67, L. 0. 

Annotations : — Conid. Re Gamier (1872), L. B. 13 Eq. 632. 
Refd. Re Browne, [1894] 3 Ch. 412 ; Re Brown, [1896] 
2 Ch. 666 ; Re Knight, [1898] 1 Ch. 257 : Dldlshelm v. 
London A Woetminstor Bank, [1900] 2 On. 16* 
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1276. Funds held by trustees — One 

trustee curator.] — A bill was filed by an English 
lunatic resident in Scotland, & by his curator bonis 
duly appointed in Scotland, praying the transfer 
by one of two trustees into the name of the curator, 
who was the other trustee, of English government 
stock standing in the name of the curator & his 
co-trustee. The ct., upon motion that deft, 
might be at liberty to make a transfer, after requir- 
ing the bill to be amended, by making pltf. sue 
by his “ curator & next friend,” made an order, 
by consent, as upon a motion for a decree. — 
Hessinq V. Sutherland (1856), 25 L. J. Ch. 687 ; 
27 L. T. O. S. 280 ; 4 W. R. 820, L. JJ. 

Annotations: — Distd. Be Gamier (1872), L. R. 13 Eq. 532. 

Consd. Didlbiioiin v. London & Wostminster Bank, [1900] 

2 Ch. 15. 

1277. .] — Be Sargazurieta, No. 1246, 

ante. 

1278. .] — (1) Where there has been a 

foreign judicial declaration of the status of lunacy 
of a lunatic resident & domiciled abroad, & the 
tuteur of the estate appointed in pursuance of that 
declaration is entitled under the foreign law to take 
possession thereof, & to give valid discharges for 
aU moneys, stocks, funds, & securities forming 
part thereof, an application by the lunatic & the 
tuteur for the transfer or payment of the lunatic’s 
English property to the tuteur may be & generally 
ought to be granted, & that whether the property 
is a trust fund under the control of the ct. or is 
merely a debt due to the estate. 

(2) Semble : the tuteur may apply in his own 
name without joining the lunatic. — Thiery v. 
Chalmers, Guthrie & Co., [1900] 1 Ch. 80 ; 69 
L. J. Ch. 122 ; 81 L. T. 511 ; 48 W, R. 148 ; 44 
Sol. Jo. 59. 

Annotation : — Consd. Didlslieim v, London & WcBtminBtcr 

Bank, [1900] 2 Ch. 15. 

F. For what Purposes made* 

1279. Payment of debts of lunatic — Stock In 
joint names of lunatic & another.] — Investment of 
stock by the father, since deceased, in the joint 
names of the lunatic & his sister, not within either 
of the recent statutes relating to lunatics’ estates. 
Ct. declined to order a moiety of the stock to be 
transferred for payment of lunatics’ debts, costs of 
commission, etc. — Be Lynn (1838), 2 Jur. 200. 

1280. Payment of costs — Of inquiry into mental 
condition.] — An inquiry instituted on the petition 
of a husband as to the state of his wife’s mind 
resulted in a finding that she was of sound mind & 
capable of managing herself & her affairs. The 
Lords Justices sitting as Judges in Lunacy made, 
on the application of petitioner, an order that two- 
thirds of his costs of the inquiry & also his costs of 
the application should be paid by the wife. Sub- 
sequently an order was made by a judge charging 
the costs on certain consols belonging to the wife & 
standing in her name, & directing the transfer by 
her of a sufficient amount to meet such costs ; &, 
as she neglected to make the transfer, a further 
order was made by the judge that the official solr. 
sho^d execute the necessary transfer. On appeal 
against these orders : — Held : ( 1 ) an appeal would 
lie in such a case to the Ct. of Appeal, & no leave 
to appeal was necessary ; (2) the Lords Justices 
had authonty under Lunacy Act, 1890 (c. 6), 
s. 109, to direct that the costs should be paid out 
of the vdfe’s estate, including those incurred after 
the finding that she was of sound mind ; (3) the 
procedure iinder R. S. C., Ord. 46, r. 1, which deals 
with charging orders, was not applicable to such 
an order, 6c the subsequent orders to enforce the 
charge were proper to carry it into effect* 


(4) An urgency order is what its very name 
indicates. The safeguards for personal freedom, 
which the Legislature had provided were obviously 
considered inappropriate to cases where instant 
intervention was required, either for the sako^ of 
the alleged lunatic, or for the sake of the public ; 
& accordingly exceptional provisions were made 
for such a contingency (Lord Halsbury). 

(5) I cannot concur in considering the means of 
the respective parties as a topic that ought to 
enter into the question [of costs], though as^ to the 
latter part of the fifth head of the learned judges’ 
analysis I entirely concur. It is quite true that 
either party may by his conduct render an inquiry 
much more expensive than it might otherwise 
have been, & undoubtedly had thpe in this case 
been a cross-appeal that consideration might have 
been a very serious one indeed (Lord Halsbury). 
— Be Cathcart, [1893] 1 Ch. 466, C. A. 

1281. Maintenance of lunatic — Lunatic resident 
outside jurisdiction.] — Be Brown, No. 1288, post 

1282. .] — The foreign curator of the 

property &; person of a lunatic resident out of the 
3 uris^ction is not entitled as of right to an order 
under Lunacy Act, 1890 (c. 5), s. 134, for the 
transfer to him of English stocks or shares standing 
in the name of the lunatic, although ” vested ” in 
the curator under that sect. The ct. has, under 
that sect. &> its general jurisdiction in Lunacy 
over the personal property of a lunatic, a dis- 
cretion as to making or refusing the order, &, 
therefore, as a condition for obtaining the order, 
the curator must first satisfy the ct. by evidence 
that the property is required for the maintenance 
or other purposes of the lunatic. — Be Knight, 
[1898] 1 Ch. 257 ; 67 L. J. Ch. 136 ; 77 L. T. 773 ; 
46 W. R. 289, C. A. 

Annotations : — ^Refd. Didisheirn v. London & WestmlnBicr 

Bank. [1900] 2 Ch. 15 ; Be De Larragoiti. [1907] 2 Ch. 14. 

1283. *]—Be White (1898), 42 Sol. Jo. 

198, L. JJ. 

1284. .] — Be Carr’s Trusts, Carr v. 

Carr, No. 1268, ante. 

1285. Special circumstances.] — Order 

made under Lunacy Act, 1890 (c. 5), s. 134, upon 
the application of the curator of a lunatic resident 
in France, 6c under the special circumstances of 
the case, for the transfer of stocks & shares in 
England to which the lunatic was entitled, although 
the same were not required for his maintenance. — 
Be De Larragoiti, [1907] 2 Ch. 14 ; 76 L. J. Ch. 
483 ; sub nom. Be Sanchez de Larragoiti, 96 
L. T. 862, L. JJ. 

G. Conditions Precedent to Order. 

1286. Declaration of lunacy — Lunacy Regulation 
Act, 1853 (c. 70), s. 141.] — On an application by 
the curator of T., a person resident in Scotland, for 
the transfer of stock standing in his name to the 
curator, it appeared that the petition on which the 
Scottish ct. had appointed the curator stated that 
T. had been for several years of unsound mind, & 
was at that time incapable of managing his affairs. 
The only ground for the petition stated in the 
affidavits annexed was that T. was of unsound 
mind. By a memorandum indorsed on the 

P etition the Scottish ct. appointed the curator, 
ut the order contained no express declaration that 
T. was of unsound mind. It was shown that 
curators were appointed in Scotland, not only in 
cases of unsoundness of mind, but also when 
persons were by illness or absence abroad, incapable 
of managing their affairs : — Held : the memo- 
randum indorsed on the petition amounted to a 
declaration, within above sect, that T. was of 
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Sect, 8. — Stock: Sub-sect, 1,G, H,; sub-sects, 2 

3. Sect, 9 : Sub-sects, 1 ci: 2.] 

unsound mind. — Re Tarratt (1884), 61 L. T. 
810 ; 32 W. R. 909, C. A. 

Annotation Dldlslielm v. London & Westminster 
Bank, [1900] 2 Ch. 15. 

See^ nowy Lunacy Act, 1890 (c. 6), s. 342. 

1287. Foreign judicial declaration — Lunatic 

resident abroad.] — Didisheim v, London & 
Westahnster Bank, No. 1066, ante, 

1288. Vesting of personal estate in person ap- 
pointed to manage — Lunacy Act« 1890 (c. 5), s. 134 
— Meaning of vesting.] — Under above sect, the 
Ct. in Lunacy has jurisdiction to order funds in 
this country standing in the name of a person 
resident abroad, & found lunatic by a forei^ or 
colonial ct., to be transferred to the committee, 
curator or other person duly appointed by that 
ct. to manage the lunatic’s personal estate, athough 
such personal estate is not actually “ vested ” in 
such committee, curator or other person according 
to the law of this country. “ Vested ” in above 
sect, includes the light to obtain & deal with, 
without being actual owner of, the lunatic’s 
personal estate. 

A lady residing in the colony of Victoria, was 
declared lunatic by the Supreme Ct. of the colony 
sitting in Lunacy, & the Master in Lunacy in the 
colony was appointed to manage her property 
which consisted of English stocks standing in her 
name ; — Held : under above sect, the ct. in Lunacy 
in this country had jurisdiction to order a transfer 
of the stocks to the Master in Lunacy in Victoria, 
& the ct. being satisfied that all the stocks were 
required for the maintenance & support of the 
lunatic, made the order accordingly, prefaced with 
a statement that the personal estate of the lunatic 
was “ vested ” in the Master within that sect. — 
Re Brown, [1895] 2 Ch. 666 ; 64 lu J, Ch. 808 ; 
73 L. T. 375 ; 44 W. R. 17 ; 12 R. 687, C. A. 

Annotations : — Consd. Re Knight, [1898] 1 Ch. 257 ; Didis- 
heim v. London WoHt minster Bank, [1900] 2 Ch. 15; 
Thiery v. Chalmei*8, Guthrie, [1900] 1 Ch. 80. Ezpld. Re 
De Larragoiti, [1907] 2 Ch. 14. Retd. Re White (No. 2) 
(1898), 42 Sol. Jo. 198. Mentd. Re Do Linden, Re 
Spunler’s Settimt., Do Hayn v. Garland, [1897] 1 Ch. 453. 

1289. Proof that capital required for maintenance 
Lunatic resident abroad.] — Re Brown, No. 1288, 

ante. 


H, Form of Order, 


1290. How order entitled.] — The judge or Master 
in Lunacy has jurisdiction to make an order 
appointing a receiver of dividends on stock stand- 
ing in the Bank of England in the name of a person 
incapable “ through mental infirmity arising from 
disease or age,” & the Bank may safely act on such 
an order ; but as it is unusual to appoint a receiver 
of dividends on bank stock, the better course is to 
bring the stock into ct. Such an order should not 
be entitled ” in Lunacy.” — Re Browne, [1894] 3 
Ch. 412 ; 63 L. J. Ch, 729 ; 71 L. T. 365 ; 43 
W. R. 175 ; 10 T. L. R. 656 ; 38 Sol. Jo. 679 ; 
7 R. 580, C. A. 

Annotations Re Langdale, [1901] 1 Ch. 3 ; Rc 


Ch. 199. 




Refd. Re Belton (1913), 108 L. 1\ 344 


1291. .] — An order in lunacy directing a 

transfer of stock imder Lunacy Act, 1890 (c. 6), 
s. 133, shotild be entitled in the matter of the 
Lunacy Acts, 1890 & 1891, as well as in the matter 
of the particular lunacy ; but this is not to 
apply to a case under Lunacy Act, 1890 (c. 5), 
® 116 (J) (d), of a person who through mental 
infirmity arising from disease or age is incapable 
of managing his allairs, where the title contains a 


reference to the statutes “ 63 Viet. c. 5, & 54 & 66 
Viet. c. 65.” — Re Purvis, [1904] 1 Ch. 373 ; 73 
L. J. Ch. 281 ; 90 L. T. 394, L. J. 

1292. Houses & stock — Producing sum greater 
than sum allowed for maintenance.] — Re Jackson 
(1844), 3 L. T. O. S. 373. 

1293. Government stock — Or stock with no 
liability for calls — To be held by trustees.] — Where 
the stock or shares with reference to which a 
vesting order is being made under Lunacy Act, 
1890 (c. 5), 8. 136, are Government pr stock or 
shares upon which there is no liability for calls, 
& which are to be held by trustees, the order 
should as a rule go on to direct the persons in 
whom the right to transfer, or call for a transfer 
& to receive the dividends or income, is vested, 
to transfer the stock or shares into their own names. 
Wliere shares have a liability for calls, directions 
should be omitted. — Re Grbqson, [1893] 3 Ch. 
233 ; 62 L. J. Ch. 764 ; 69 L. T. 73 ; 41 W. R. 
641 ; 37 Sol. Jo. 542 ; 2 R. 513, L. JJ. 

Annotation: — Consd. Re C. M. G., [1898] 2 Ch. 324. 

1294. Consols— Necessity for appointment of 
officer of Bank of England to make transfer.] — 

A person of unsound mind not so found being 
solo trustee of a sum of consols, the Judge in 
Lunacy, upon the application of B., made an 
order under the Acts of 1890 & 1891, that the right 
to call for a transfer of, & to transfer into his own 
name the consols standing in the name of the 
lunatic, & to receive the dividends thereon, 
should vest in B., & that he should transfer the 
consols into his own name to be held by him upon 
the trusts applicable thereto. The Bank of 
England refused to act upon an order in this form 
upon the ground that under Lunacy Act, 1890 
(c. 5), 8. 137, some proper officer of the Bank 
should have been appointed to make the transfer : 
— Held : the order made by the Judge in Lunacy 
was right, & the Bank must act upon it, & must 
allow the consols to be transferred accordingly. — 
Re C. M. G., [1898] 2 Ch. 324 ; 67 L. J. Ch. 468 ; 
78 L. T. 669, C. A. 

1295. Stock in books of Bank of England— 
Necessity for schedule — Detailing stocks to be dealt 
with.] — By an order made under Lunacy Act, 
1890 (c. 5), 8. 116, by the Master in Lunacy, a 
receiver was authorised, in the name & on behalf of 
a lady who had been found through mental in- 
firmity to be incapable of managing her affairs, 
” to receive & give a discharge for all dividends, 
interest, & income & all arrears thereof respectively 
to which she is or may become entitled ” ; & it 
was ordered that the securities & bonds belonging 
to her then deposited with her bankers were not 
to be dealt with until further order. Among the 
securities belonging to the lady were certain 
stocks registered in her name in the books of the 
Bank of England ; but the officials of the Bank 
declined to act upon the order until it had been 
amended by the insertion in the body thereof of 
particulars of the stocks in the bank books which 
were sought to be dealt with thereby : — Held : 
(1) although there was jurisdiction to do so, the 
practice was not to appoint a receiver of the 
dividends only of stocks standing in the books of 
the Bank of England, but to order the stocks to be 
transferred into ct. in the name of the Paymaster- 
General, & then to let the receiver obtain the 
dividends from him : (2) the officials of the Bank 
of England were perfectly justified in declining 
to act upon so vague & general a direction as 
was contained in the order ; & the practice had 
always been to have a schedule to an order of this 
nature detailing the stocks which were sought to 
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be dealt with thereby.— Accmnmr (1908), 99 
L. T. 462, C. A. 

Annotations: — As to (1) Expld. Re Spurlinfir, [1901^ 1 Ch. 
199. As to (2) Distd. Re Spurling:, [19091 1 Ch. 199. 

1296. Permissive order — Whether Bank 

may safely act.] — Be Spurling, No, 1271, ante. 


Sub-sect. 2. — ^Form and Mode of Transfer. 

1297. Railway stock — Requiring deed for trans- 
fer.] — The stock of a railway co. is within 16 & 17 
Viet. c. 70, s. 142, notwithstanding Companies 
Clauses Consolidation Act, 1845 (c. 16), s. 14, 
requiring a deed of transfer. — Be Ives (1863), 3 
De G, J. & Sm. 453 ; 2 New Rep. 2 ; 32 L. J. Ch. 
673 ; 8 L. T. 266 ; 9 Jur. N. S. 611 ; 11 W. R. 
578 ; 46 E. R. 710, L. JJ. 

1298. Debenture of registered limited company — 
Transferable by deed.] — A debenture bond of a 
limited co. according to the constitution of which 
debentures were transferred by deed, & the deeds 
of transfer upon presentation to the co. were 
registered in the co.*s book of mtges., order to be 
transferred under 16 4fe 17 Viet. c. 70, s. 141. — 
Be Mitchell (1881), 17 Ch. D. 515 ; 45 L. T. 60, 
C. A. 

Annotation: — ^Refd. Re Brown, [1895] 2 Ch. 666. 

See, noWf Lunacy Act, 18 90 (c. 5), s. 341. 

1299. “ To the account of Paymaster-General 
— On behalf j of Court of Chancery.] — The proper 
form of transfer of railway stock ordered to be 
transferred into ct. since the passing of Court of 
Chancery Funds Act, 1872 (c. 44), is “to the 
account “ of the Paymaster-General for the time 
being, on behalf of the Ct, of Ch. — Be Stephens 
(1873), 8 Ch. App. 465 ; 29 L. T. 7 ; 21 W. R. 
494, L, C, & L, J. 


Sub-sect. 3. — Effect of Transfer. 

1300. Transfer to Accountant-General — Reduc- 
tion Into possession of lunatic.] — A married woman, 
who was the committee of the estate & person of 
her lunatic husband, was entitled to stock, which 
was standing in the name of a trustee for her ; this 
stock was, under an order made in the lunacy, 
transferred into the name of the Accountant- 
General, in the matter of the lunacy, & part of it 
was afterwards sold out & applied in payment of 
costs ; the lunatic died, leaving his wife him 
surviving : — Held : the stock had been reduced 
into the possession of the lunatic, & the wife was 
not entitled to it by right of survivorship. — Be 
Jenkins (1828), 6 Russ. 183 ; 38 E. R. 996, L. C. 

1301. Sale of stock — Proceeds of sale invested In 
consols — Ademption.] — A testator made a specific 
bequest of stock in the G. railway co. After the 
date of his will he was foimd a lunatic. Under an 
order in the lunacy, the stock was sold & the 
proceeds were invested in a sum of consols, which 
was carried to the credit of the lunatic to an 
account entitled “ Proceeds of the sale of stock 
in the G, railway co.“ In an action for the 
administration of testator’s estate : — Held : the 


specific legacy was adeemed by the sale in the 
lunacy, & the consols therefore fell into the 
residue. — Be Freer, Freer v. Freer (1882), 22 
Ch. D. 622 ; 52 L. J. Ch. 301 ; 31 W. R. 426. 


Annotations : — Consd. Re Walker, Goodwin v. Scott, [1921] 

2^. 63. Reid. A.-G. V. AUesbnry (1885), 14 Q. D. D. 

895 ; Re Alston, Sinclair v. Willes, [19171 2 Ch. 226. 

Mentd. Re Slater, Slater v. Slater, [1907] 1 Ch. 665. 

1302. Transfer of stock Into court — Standing In 
name of lunatic testator — ^Ademption.] — The 
transfer under an Order in Lunacy of stock into 
the name of the Paymaster-General out of the 
name of a testatrix who had become of unsound 
mind ; — Held : not to adeem a bequest of all 
stock “ standing in my name & belonging to me at 
the time of my decease.” — Be Wood, Anderson 
V. London City Mission, [1894] 2 Ch. 577 ; 63 
L. J. Ch. 772 ; 8 R. 817. 

As to ademption generally, see Equity, Vol. 
XX., pp. 449 et sea. 


Sect. 9, — ^MORTGAGES. 

Sub-sect. 1. — In General. 

See, generally, Mortgage. 

1303. Power of court — To invest property of 
lunatics on mortgage.] — Ex p. Cathorpe (1785), 
1 Cox, Eq. Cas. 182 ; 29 E. R. 1119. 

1304. .] — In general the ct. will not 

lay out the money of infants & lunatics upon 
mtge. — Be Fust (1817), 1 Coop. temp. Cott. 
160, n. ; 47 E. R. 794. 

1306. .] — Ex p. Ellice (1821), Jac. 

234 , 37 E. R. 838. 

1306 . To authorise receiver to raise sum — 

Out of lunatic’s estate — To defray commission on 
transfer of mortgage.] — R. S. C., Ord. 50, r. 3 is 
not confined to administration, but extends to 
every case in which the ct, sees that as between 
the parties there is something which ought to be 
done for the security of the property in question. 
Under this order the ct. authorised the receiver 
of the estate of a lunatic to raise by a charge on 
the estate a sum of money to pay a commission 
to an insurance co. for taking over a transfer of a 
mtge. on the property, the principal sum under 
which being due & payment being pressed for by 
the mtgee. — Chaplin v. BARNErr (1912), 28 
T. L. R. 256, 0. A. 

Payment off of mortgage — Whether debt ulti- 
mately borne by realty or personalty.] — See Sect. 
6, 


Sub-sect. 2. — ^Lunacy of Mortgagor. 

See, generally. Trustee Act, 1925 (c. 19), ss. 52-65. 

1307. Foreclosure suit — Order appointing person 
to convey for mortgagor.] — In a suit by an equit- 
able mtgee. against the mtgor., who, subsequently 
to the mtge., had become of unsound mind, the 
estate was sold under the direction of the ct., & 
all proper parties were ordered to join in conveying 
it ; — Held : the mtgor. was a trustee within 
11 Geo, 4 & 1 W^ill. 4, c, 60, &; an order, appointing 


PART X. SECT. 9, SUB-SECT. 1. 

1303 1. Power of court — To invest pro 
perty of lunatics on mortgage.] — R( 
RiDawATs (1826), 1 Hog. 30l— IR. 

f - To mortgage land of lunatv 

so found.] — Re M‘Muli.en (1878) 
4 V. L. R. (Bq.) 198.— AUS. 

h. Mortgage to raise funds to in 
crease estate to fcudlitate sale.] — R 
Madden (1902), 2 g. fi. N. S. W. (Eq. 


17 : 19 N. S. W. W. N. 7.— AUS. 

k. Fraudulent transfer hy committee 
— Title of innocent transferee.] — The 
transfer of a mtge. by the com- 
mittee of a lunatic’s estate was held to 
be, though a fraudulent abuse of, yet 
within, his powers under the order 
appointing him, bo os to give a good 
title to the transferee who took the 
transfer innocently as security for an 
advance made hy him to the com- 


J. X LUiJCV Hi AlvUSl 

CJo. V. Lynde (Man.), [192.3] 3 W. W. R. 
1397 ; [19241 1 D. L. R. 95.— CAN. 


PART X. SECT. 9, SUB-SECT. 2. 

1. Foreclosure suit — Order for sale 
without deposit ] — A lunatic mtgor. in 
an eiotion for foreclosure Is entlUed to 
have a sale without the usual deposit. — 
WOODRY V. WOODRY, 7 C. L. T. Oco. N. 
267.— CAN. 
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Sect. 9. — Mortgages: Svb-secta, 2 3f A. B,; 
sub-sect. 4. Sect. 10 : Sub-sect. 1, A. <Sc B. (a), 
(b) i. 6c ii., & (c).] 

some one to convey in his stead, should be made 
without a reference. — ^B akfield v. Booers, Be 
Bogers (1844), 13 L. J. Ch. 262 ; 2 L. T. O. S. 
417 ; 8 Jur. 229, L. C. 

1308. Value of property below mortgage 

debt — Immediate order — On payment of costs.] — 

On a claim for foreclosure against a mtgor. who 
was of unsound mind, but not found so by inquisi- 
tion, it appearing that the value of the propertv 
was much below the amount of the mtge. debt « 
interest, the ct., upon pltf.’s undertaking to pay 
deft.’s guardian, his costs, declared that it was for 
the benefit of deft, that an absolute decree of 
foreclosure should be made immediately. — Back- 
HURST V. King (1851), 17 L. T. O. S. 175. 

1309. Order for sale by consent — Property 

vested in trustee for purchasers — Without petition 
under Trustee Act, 1850 (c. 60).] — This was a fore- 
closure suit against a mtgor. of imsound mind, not 
so found by inquisition. A decree for a sale having 
been taken by consent, the ct. saw no objection to 
making an order vesting the property in pltf. as 
trustee for the purchasers, without requiring a 
petition to be presented under above Act. — 
Harrison v. Smith (1869), 17 W. B. 646. 

1310. Application to stay distribution of estate — 
Neglect of mortgagee to assert claim earlier.] — 
(1) A mtgee. of the life interest of a person after- 
wards found lunatic from a period several years 
antecedent to the date of his mtge., having allowed 
many years to pass without asserting his claim as 
mtgee. with effect: — Held: not entitled to stay 
the distribution of the lunatic’s estate after his 
death. 

(2) A receiver had been appointed of the lunatic’s 
estate, but that would not have prevented the 
mtgee. from asserting his legal right, if any, on a 
proper application made to the ct. for that purpose. 
-^Be Franks (1851 ), 16 L. T. O. S. 529, T.. C. 


Sub-sect. 3. — Lunacy op Mortgagee. 

A. Appointment of Person to Beconvey or Transfer, 
See, note, Limacy Act, 1890 (c. 5), s. 135 (4). 

1311. To reconvey-— Interim committee.] — An ad 

interim committee will not be ordered to execute 
a reconveyance of an estate vested in the lunatic 
as mtgee. — Re Boulton (1849), 1 Mac. & G. 100 ; 
1 H. & Tw. 476 ; 47 E. K. 1498, L. C. 

1312. Committee.] — Where committees of 

a lunatic mtgee. called in the mtge. money, & 
presented a petition praying that they might 
reconvey the property instead of the lunatic, the 
costs of the mtgor. on that petition were ordered 
to be paid out of the lunatic’s estate. — Be Bowley 
(1863), 1 De G. .T. & Sm. 417 ; 1 New Bep. 251 ; 
32 L. J. Ch. 158 ; 7 L. T. 702 ; 11 W. B. 297 ; 46 
E. B. 166, L. J.J. 

Annotation : — Refd. Re Phillips (1869), 4 Ch. App. 629. 

1313. Jurisdiction of master in lunacy.] 

Re Carnaby Gray (1900), July 26th, Begistrars’ 
Library, Lunacy Office ; cited in Halsbury’s Laws 
of England, Vol. XIX., p. 454, n., L. J. 

1314. To transfer.]— The Lords Justices sitting 
in Lunacy have power to order a transfer to be 
executed of a mtge. vested in a mtgee. who has 
been found a lunatic. — Re Peel (1886). 55 L T 
554 ; 35 W. R. 81, C. A. 


1815. .] — ^Where a person of unsound nund 

is possessed of an estate by way of mtge., the 
ct. can, under above sect., appoint a person to 
convey the estate for the purpose of effectuating 
a trarmfer of the mtge . — Be Nicholbon (1887), 34 
Ch. D. 663 ; 66 L. J. Oh. 1036 ; 66 L. T. 770 
35 W. R. 669, 0. A. 

Costs of reconveyance.] — See Part XII., Sect. 
II, sub-sect. I, post. 

B. Vesting Order. 

See, now, Trustee Act, 1926 (c. 19), ss. 64-66. 

1316. Jurisdiction of High Court — Lunatic en-> 
titled to mortgage money as trustee.] — The effect 
of Lunacy Act, 1911 (c. 40), s. 1, is that the juris- 
diction of the Judge in Lunacy, conferred by 
Lunacy Act, 1890 (c.6), s. 135 (1), to make a vesting 
order where a lunatic is sensed of land by way of 
mtge., is transferred to the High Ct. in cases where 
the lunatic is a trustee for others ; but, where the 
lunatic is himself entitled to the mtge. debt, the 
jurisdiction remains with the Judge in Lunacy. 
Where a lunatic mtgee, has become merely a 
trustee of the mtged. premises for the mtgor. by 
the mtge. money being paid off, the High Ct. has 
no jurisdiction to make an order. — Re James’ 
Mortgage Trusts, [1919] 1 Ch. 61 ; 88 L. J. 
Ch. 17 ; 120 L. T. 216 ; 63 Sol. Jo. 136. 

1317. .] — Re Hayter’s Mortgage 

Trusts, [1919] W. N. 32. 

Annotation: — Expld. Re Hiron’e Mortgrage Trusts, [1920] 

W. N. 55. 

1318. .] — Re Hiron’s Mortgage 

Trusts, [1920] W. N. 55. 

1319. Jurisdiction of Judge in Lunacy — Lunatic 
entitled to mortgage money beneficially.] — Re 

James’ Mortgage Trusts, No. 1316, ante. 


1820. .] — Re Hiron’s Mortgage 

Trusts, [1920] W. N. 55. 

1321. Lunatic holding mortgaged premises 


— Alter payment of mortgage debt — As bare trustee 
for mortgagor .] — Be James’ Mortgage Trusts, 
No. 1316, ante. 

See, also, Sect. 10, sub-sect. 2, post. 


Sub-sect. 4. — Costs. 
See Part XII., Sect. 11, post. 


Sect. 10.— TRUSTS. 

Sub-sect. 1. — ^Appointment op New Trustee by 

Court. 

A. In General. 

See, now, Trustee Act, 1925 (c. 19), ss. 41-43, 
1322. Trustee of lunatic’s will — All appointed 
having predeceased lunatic.] — The Ct. sitting in 
Lunacy has power under Trustee Act, 1862 (c. 56), 
s. 9, to appoint new trustees of the will of a deceased 
lunatic, where the trustees appointed by the lunatic 
have died in his lifetime, for the purpose of getting 
rid of the funds standing in ct. to the credit of 
the lunacy. — Be Orde (1883), 24 Ch. D, 271 ; 
62 L. J. Ch. 832 ; 49 L. T. 430 ; 81 W. B. 801, 
L. JJ. 

Annotations: — Refd. Re Ambler’s Trusts (1888), 59 L. T. 
210. Mentd. Re Dodsworth, Spenoe v. Dodsworth, [18911 
1 Oh. 667. 

Donee of power to appoint lunatic — Appointment 
by court.] — A^ee Sub-sect. 3, A., post. 
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B, In Place of Lunatic Trustee* 

(a) In General* 

See, now, Trustee Act, 1925 (c. 19), ss. 41-43. 

1323. Trustee Incapable from age & Infirmity — 
Whether replaced by court — Trustee Act, 1850 (c. 60), 
ss. 32, 34.1 — The clause in s. 2 of above Act, which 
declares that the expression person of unsound 
mind ” shall mean “ any person, not an infant, who 
not having been found to be a lunatic, shall be 
incapable from infirmity of mind to manage his 
own affairs,** must be construed as referring to a 
person who although not found a lunatic, is 
nevertheless in such a state of mind, as to render 
him liable to be so found if an inquisition were held 
upon him. The case of a trustee who is from 
great age, & its infirmities practically incapable 
of transacting business, though not otherwise of 
unsound mind, is within s. 32 of above Act. — 
Re Phelps* Settlement Trusts (1885), 31 Oh. D. 
351 ; 55 L. J. Ch. 465 ; 54 L. T. 480, L. JJ. 

Annotations : — ^N.P. Re Martin’s Trusts, Land, Building & 

Cottage Improvement Oo. v. Martin, Re Martin (1887), 

34 Ch. D. 618. Refd. Re M. (1898), 68 L. J. Ch. 86. 

1324. .] — Re Martin’s Trusts, 

Land, Building, Investment & Cottage Im- 
provement Co. V. Martin, Re Martin, No. 14, 
ante. 

1325. Alleged Insanity denied by trustee — Direc- 
tion of issue as to sanity.] — Where the ground for 
a petition for the appointment of a new trustee is 
the alleged insanity of a trustee. & the insanity is 
denied by liim, the ct. will not try the question 
whether the trustee is of sound mind, nor will it 
under Trustee Act, 1850 (c. 60), s. 62, direct a 
commission in the nature of a writ de lunatico 
inquirendo to issue concerning such person, the 
proper mode of establishing the lunacy in such a 
case being on a petition in lunacy or in an action 
in the High Ct. to remove the trustee. — Re 
Combs (1884), 51 L. T. 45, 0. A.‘ 


(6) Necessity for Appoinhnent. 
i. Sole or Sole Surviving Trustee Insane* 

1326. Refusal of court to administer property.] — 

On petition under 11 Geo. 4 & 1 Will. 4, c. 60, 
the ct. never interferes in the administration of 
the trusts, but merely substitutes a trustee in the 
place of the lunatic. — Re Ward (1850), 2 Mac. & G. 
73 ; 42 E. R. 29, L. C. 

1327. .] — The sole surviving trustee of a 

sum of stock under a settlement having become of 
unsound mind, the persons beneficially entitled 
presented a Petition in Lunacy for an order vesting 
in them the right to transfer the stock & receive 
the dividends : — Held : such an order ought not 
to be made, as it would be administering the trust 
in Lunacy ; but, on the petition being amended 
& entitled in the Ch. Div. as well as in Lunacy, an 
order was made appointing petitioners trustees of 
the settlement, & vesting in them, as such, the 
right to transfer the stock & receive the dividends. 
—Re Currie (1878), 10 Ch. D. 93 ; 40 L. T. 110 ; 
27 W. R. 369, L. JJ. 

1328. .] — A trustee of property held in trust 

for A. absolutely having become lunatic, A. 
presented a petition asking that the property 
might be vested in himself : — Held : such an 
order ought not to be made, but a new trustee 
ought to be appointed & the property vested in 

^olland. Re Howarth’s Trusts 

on xxr 5 J- Ch. 271 ; 44 L. T, 

561 ; 29 W. R. 449, L. JJ. 

Vesting orders In beneficiaries.]— Sub-sect. 
2, A. (c)y post* 


ii. One of Several Trustees Insane* 

1829. Whether surviving trustees reappointed— 
In place of themselves & lunatic— To exclude 
lunatic from trust.] — The ct. will not, on petition, 
on the lunacy of one of several trustees, appoint 
the other trustees to be new trustees in the place 
of themselves & the lunatic’s trustee . — Re Colybr 


(1880), 50 L. J. Oh. 79 ; 43 L. T. 454, L. J. 
Annotations : — Folld. Re Aston (1883), 31 W. R. 801. 
Reid. Re Gardiner’s Trusts (1886), 33 Ch. D. 590 ; Re 
Chotwynd’s Settlmt., Scarishrick v, Nevinson, [1902] 1 
Ch. 692. 


1330. *1 — When one of several* 

trustees becomes a lunatic, it is the practice of the 
ct. to require a new trustee to be appointed in the 
place of the one who has become incapable before 
making a vesting order under Trustee Act, 1850 
(c. 60), s. 5.— Re Nash (1881), 16 Ch. D. 603 ; 44 
L. T. 40 ; 29 W. R. 294, L. JJ. 

Annotations : — N.F. Re Watson (1881), 19 C^. D. 384. 
FoUd. Re Ray (1882), 47 L. T. 500. Refd. Re Lamb’s 
Trust (1884), 33 W. R. 163 ; Re Gardiner’s Trusts (1886), 
33 Ch. D. 


1331. .] — Re Watson, No. 1262, 

ante* 

1332. Discretion of court.] — 

Where one of four trustees of stock became lunatic, 
& there was no difficulty in finding a new trustee 
to be appointed in his place, the ct., though having 
discretion under Trustee Act, 1850 (c. 60), s. 6 
to do so, refused to make an order vesting the 
right to transfer the stock in the three remaining 
trustees, & ordered a new trustee to be appointed 
in the place of the lunatic trustee. — Re Ray (1882), 
47 L. T. 500, L. JJ. 

1333. .] — Where one of several 

trustees is of unsound mind, the ct. will not 
reappoint the other trustees as trustees in the place 
of themselves & the lunatic trustee, for the purpose 
of excluding the lunatic trustee from the trust ; 
but a new trustee must be appointed in his place. — 
Re Aston G883), 23 Ch. D. 217 ; 48 L. T. 195 ; 
31 W. R. 801, L. JJ. 

Annotations : — ^Refd. Re Lamb’s Trusts (1884), 28 Ch. D. 

77; Re Gardiner’s Trusts (1886), 33 Ch. D. 690 ; Re 

Chetwynd’s Settlmt., Scarishrick v. Nevinson, [1902] 1 

Ch. 692. 


1334. Fund immediately divi- 

sible.] — Although, where one of the trustees of a 
trust fund becomes lunatic, the ct. will not in 
general vest the right to deal with the trust funds 
in the trustees of sound mind, but will require a 
new trustee to be appointed in the place of the 
lunatic, an order vesting the right to the fund in 
the trustees of sound mind will be made where the 
fund is immediately divisible. — Re Martyn, Re 
TouTa’*s Will (1884), 26 Ch. D. 746 ; 54 L. J. Ch. 
1016 ; 50 L, T. 552 ; 32 W. R. 734, L. JJ. 

Annotations : — Retd. Re Lamb’s Trusts (1884), 28 ClJh, D. 

77 ; Re Gardiner’s Trusts (1886), 33 Ch. D. 590. 

1335. .] — Where one of four 

trustees of a will had been found lunatic by 
inquisition, the ct. made an order vesting his 
estate in the other three trustees, being of opinion 
that, although the number of trustees woiild be 
thereby diminished, yet the terms of Lunacy Act, 
1890 (c, 6), ss. 135, 136, were wide enough ; & 
that, having regard to the state of the law pre- 
viously to that Act being passed, there was juris- 
diction to make the order. — Re Leon, [1892] 1 Ch. 

348 ; 66 L. T, 390 ; sub nom. Re L , 36 Sol. Jo. 

198, L. JJ. 


(c) Jurisdiction. 

SeCy nowy Trustee Act, 1926 (c, 19), ss. 41-43, 
64, 66. 

1336. Jurisdiction In lunacy — Appointment on 
making of vesting order — ^Trustee Act, 1852 (c. 55), 
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Sed, 10. — TrusU: Subsed. 1, B. (c) & (d); sub- 
aed. 2, A. (a), (6), (c) <fc (d).] 

s. 10.] — Where a petition is presented under 
Trus^ Act, 1850 (c. 60), & above Act, for the 
appointment of new trustees in the place of trustees 
some of whom are dead & the survivor a person 
of ui^und mind, not so found by inquisition, the 
petition may be presented in Lunacy only, & not 
in Ch. 

I am of opinion that above Act, sect. 10, was an 
express provision that the application may be 
^^de in Lunacy only (Gifpard, L.J .). — Re 
Ow^N (1869), 4 Ch. App. 782 ; 17 W. B. 1035, 

Xj« J" • 

Annotation Eeld. Re M., [1899] 1 Ch. 79. 

See, note, Lunacy Act, 1890 (c. 6), s. 141. 

1387. Where lunatic an Infant,]— Re Arrow- 
SMITH’8 Teusts, Be Thompson, No. 499, ante. 

Trustee of mortgagee.]— See Sect. 9, sub-sect. 3, 
B., ante. 


{d) Practice, 

1338. Service of petition — On lunatic trustee.] — 

Where a petition is presented for the appointment 
of a new trustee under Trustee Act, 1850 (c. 60), 
m place of a trustee of unsound mind not so found, 
service on the trustee of unsound mind is not 
necessary. — Re Green, Re Murton’s Trusts 

L. T. 446 ; 23 W. B. 

o04:j Xj* JJ"* 

AnnoUition Mentd. Re Woeton (1898), 43 Sol. Jo. 29. 

1339. On cestui que trust out of juris- 

diction.] — The persons entitled to the residuary 
estate of testator, presented a petition for appoint- 
ment of new trustees of his will in the place of the 
ongmal trustees, one of whom had died, & the 
other was a lunatic. The petition was served on 
three of the four persons who were entitled to the 
proceeds of sale of a real estate devised on trusts 
for persons who took no interest in the residue, 
but the fourth was resident in Australia, &; was 
not served : — Held: (1) service on the cestui que 

might be dispensed with ; 
(2) the signature of a new trustee to his consent 
to act must in Lunacy be verified by affidavit 
accordmg to the old practice ; B. S. C,, Ord, 38, 
r, 19a, not applying to proceedings in Lunacy. — 
^ Wilson (1886), 31 Ch. D. 522 ; 55 L. J. Ch. 

T m’ oSo ^ Wilson, Re Needham, 54 

JL • Xj« JJ* 

An^tation : Aa to (2) Bzpld. Re Hume (1887), 35 Ch. D, 

ISM. Consent of new trustee to act— Verification 
»ffl^avlt--Appolnte<l In lunacy.]— Re Wilson, 
No. 1339, ante. 

1341. Appointed In Chancery as well 

M In LuMcy— R. S. C., Ord. 38, r. 19a,]— Re 

Will Trusts ( 1886 ), 65 

hi. 1. 414, L. Jj. 

1342. >- j — Where a new 

trastee IS appomted in Ch. as well as in Lunacy 
nis signature to his consent to act may be verified 
in inanner p^vided by above rule, & need not bo 
verified by affidavit according to the old practice ; 
seem : where the order is made in Lunacy only — 

SSSf if 

See, now, Lunacy Buies, 1892, r. 92. 

Guilds In unauthorised Invest- 

f trustees of a settlement being 
a luetic, a petition was presented for the appoint- 
ment of new trustees. The trust funds ^were 
invested m securities not authorised by the settle- 
ment. It was therefore desired that the funds 
should not be transferred to the'new trustees, but 


sold & reinvested in authorised securities : — 
Held : it W£^ proper in the order appointing new 
trustees to direct that the new trustees should have 
a right to call for a transfer of the funds to them- 
selves, or to any purchaser or purchasers, the 
trustees undertaking to hold the proceeds on the 
trusts of the settlement. — Re Peacock (1880), 14 
Ch. D. 212 ; 49 L J. Ch. 228 ; 50 L. J. Ch. 380 ; 
43 L. T. 99 ; 28 W. B. 801, L. JJ. 

Annotation : — Mentd* Rc New Zealand Trust & Loan Co., 

fl893} 1 Ch 403. 

1344. Title of petition — Conveyance of property 
by committee.] — A petition, praying that the com- 
mittee of a lunatic may be ordered to transfer 
property vested in the lunatic as a trustee, ought 
to be entitled in the lunacy, «St need not be entitled 
in the matter of the Act which authorises the Lord 
Chancellor to make the order. — Re Fowler (1820), 
2 Buss. 449 ; 38 E. B. 405, L. C. 

1345. Vesting order.] — Practice Note, 

[1923] W. N. 213. 


Sub-sect. 2. — Vesting Orders. 
A, Jurisdiction to Make, 


(a) In General. 


See, now. Trustee Act, 1925 (c. 19), s. 54. 

1346. Limacy contested.] — The summary juris- 
diction given to the Lord Chancellor by the 11 
Geo. 4 & 1 Will. 4, c. 60, s. 5, for the conveyance 
or transfer of property vested in persons as 
trustees or mtgees. who are lunatic, but not found 
such by inquisition, does not apply to cases in 
which the fact of lunacy is contested. — Re Walker 
(1841), Cr. & Ph. 147 ; 10 L. J. Ch. 355 ; 5 Jur. 
571 ; 41 E. B. 446, L. C. 

Annotation : — Consd. Rc Combs (1884), 51 L. T. 45. 

1347. Petition for appointment of new trustee — 
In place of one out of Jurisdiction — Second trustee 
found to be insane.] — Upon a reference, made on 
a petition for the appointment of a new trustee in 
the place of an original trustee, who had left this 
country, the master found that another of the 
original trustees had become lunatic. An order 
was afterwards made for the transfer of the trust 
funds by the committee, without a second 
reference in the matter of the lunatic. — Re 
Buckle (1846), 15 L. J. Ch. 289 ; 6 L. T. O. S. 
449, L. C. 


1348. Not confined to sole trustee.] — Trustee 
Act, 1850 (c. 60), 8. 3, is not confined to a case 
where the lunatic or person of unsound mind is a 
sole trustee or mtgee., but extends to the case 
where he is one of several trustees or mtgees. 

One of two trustees being of unsound mind, a 
new trustee was appointed in his place under a 
power : — Held : the ct. had jurisdiction to appoint 
a person to convey the interest of the trustee of 
unsound mind in a mtge., forming part of the trust 
estate, for the purpose of vesting the mtged. 
estate in the continuing trustee & the new trustee. 
—Re Jones, Zincrapt’s Will Trusts (1886). 33 
Ch. D. 414 ; 56 L. J. Ch. 272 ; 55 L. T. 498 ; 35 
W. R. 172; 2 T. L. B. 477, L. J. 

1349. Criminal lunatic — Trustee Act, 1850 (c. 60) , 

5.J — Where an Act conferring a certain juris- 
diction is repealed by a subsequent Act containing 
a saving clause to the effect that the repeal shall 
not affect any jurisdiction established under the 
repealed Act, the jurisdiction under the repealed 
Act should, in the absence of any inconsistency 
between the two Acts, be regarded as preserved 
by virtue of the saving clause. 

As Lunacy Act, 1890 (c. 6), gives no jurisdiction 
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to make a vestiag order in the case of a trustee who 
is a criminal lunatic, the old jurisdiction in such 
a case under above sect, is preserved by the 
proviso or saving clause in Lunacy Act, 1890 
(c. 6), s. 342, notwithstanding that by that sect, 
above Act, sect. 5, is in terms repealed, there being 
nothing in the later Act inconsistent with the 
preservation of that jurisdiction ; & the Ct. in 
Lunacy will exercise that jurisdiction accordingly 
by making a vesting order under above Act. — 
Re B., [1906] 1 Ch. 730 ; 75 L. J. Ch. 421 ; 94 
L. T. 494 ; 64 W. B. 678, C. A. 

Whether given to Chancery Division — By re- 
appointment of duly appointed trustees.] — See 
Sub-sect. 2, A. (6), post. 

In case of mortgages.] — See Sect. 9, sub-sect. 3, 
B., ante. 


(b) Reappointment of duly appointed Trustee, 

SeSy noWf Trustee Act, 1925 (c. 19), ss. 41-43, 54. 

1350. In Chancery Division — For purpose of 
giving jurisdiction.] — (1) Where a trustee had 
become lunatic, & other trustees had been 
appointed under a power, there was no doubt as to 
the validity of their appointment, the Lords 
Justices sitting in Lunacy refused to reappoint 
the new trustees. 

(2) Where one of two trustees became lunatic, & 
the continuing trustee, under a power for that 
purpose, duly appointed two new trustees, the 
ct. made an order, under Trustee Act, 1850 
(c. 60), s. 20, appointing the continuing trustee & 
one of the new trustees, in whom, jointly with the 
lunatic, the legal estate in certain mtged. property 
was then vested, to convey, in the place of the 
lunatic, to themselves & the other new trustee. — 
Re ViCAT (1886), 33 Ch. D. 103 ; 55 L. J. Ch. 
843, n. ; 54 L. T. 891 ; 34 W. B. 045, L. JJ. 

Annotations : — As to (1) Apld. Re Dowhirst’e Trusts (1886), 

33 Ch. B. 416 ; Re Gardiner’s Trusts (1886), 33 Ch. B. 

590. 


1351. .] — I., one of the three trustees 

of the will of D. became incapacitated, by para- 
lysis, from transacting business. Under a power 
in the will to appoint a new trustee in case of the 
incapacity of any trustee, the other trustees X., 
& Y., by deed appointed S. to be a new trustee in 
the place of I. A petition was then presented to 
the Ch. Div. asking for the appointment of S., 
as a trustee of the will, together with X., & Y., 
in place of I. & X. & Y. & for an order vesting the 
trust property in X., Y., & S. : — Held : there was 
no jurisdiction to re-appoint the trustees for the 
purpose of making the order ; (2) I., was a person 
of unsound mind within Trustee Act, 1850 (c. 60), 
& leave must be given to amend the petition by 
intituling it in lunacy & praying for the appoint- 
ment of a person to convey the trust estate in the 
place of I. 


The former trustee is paralytic & is unable 
through infirmity of mind to manage his own 
affairs. He is therefore of unsound mind though 
not strictly a lunatic, that being so, a vesting 
order can be made under another sect, [of Trustee 
Act, 1860 (c. 60)] for transferring the estate to the 
new & the continuing trustees (Cotton, L.J.). — 
Re Dewhirst’s Trusts (1886), 33 Ch. D. 416 ; 
55 L. J. Ch. 842 ; 66 L. T. 427 ; 35 W. B. 147, 
C. A. 

A notations :^A8 to (2) FoUd. Re Martin’s Triists, Land, 
Building, Investment & Cottage Improvement Co. v, 
Martin, Re Martin (1887), 34 Ch. B. 618. Generally, 
MeiUd.^ Re Gardiner^s Trusts (1886), 33 Ch. B. 690 ; 

Hulme’s Trusts a887). 67 L. T. 13 ; Re Stocken’s 
Settimt. Trusts, [1893] W. N. 203. 

1862. — The property comprised in 

a settlement consisted of money lent upon a 

J. — VOL. xxxin. 


mtge. of freeholds vested in the two surviving 
trustees, & of a sum of Consols standing in their 
names. One of these two surviving trustees was 
a lunatic, &> the other was resident out of the 
jurisdiction ; & under a power in the settlement 
two persons were appointed new trustees in their 
places. Upon a petition by these two new trustees 
& by all the beneficiaries praying for an order 
reappointing the new trustees as trustees of the 
settlement, & vesting in them the trust property. 
The ct. declined to reappoint the new trustees, 
but under Trustee Act, 1850 (c. 60), s. 3, vested 
the lands subject to the mtge. in the new trustees, 
& under Trustee Act, 1860 (c. 60), s. 5, vested the 
mtge. debt & the right to call for a transfer of the 
Consols in the trustee of sound mind resident out 
of the jurisdiction, &, it appearing that he was out 
of the jurisdiction, vested the mtge. debt & the 
right to call for a transfer of the consols in the new 
trustees . — Re Batho (1888), 39 Ch. D. 189 ; 58 
L. J. Ch. 32 ; 59 L. T. 882, L. JJ. 

(c) Vesting Funds in Beneficiaries, 

1353. Whether court has Jurisdiction — Refusal of 
sane trustee.] — There were three exors. of the 
surviving trustee of a settlement. One of them 
was a lunatic. The other two, when requested 
by the person who was absolutely entitled to some 
shares which were included in the settlement to 
transfer the shares to him refused to do so : — 
Held : (1) there was no jurisdiction under Trustee 
Act, 1850 (c. 60), 8. 24, to make an order vesting 
the shares in the person absolutely entitled to them 
but it would be necessary to present a petition 
entitled in lunacy. 

(2) Even if the lunatic exor. had been of sound 
mind, the refusal of two of the exors. to make the 
transfer would not have given the ct. jurisdiction 
under Tiustee Act, 1850 (c. 60), s. 24, to make a 
vesting order . — Re Nicholl’s Trusts (1870), 22 
L. T. 323 ; 18 W. B. 443, L. J. ; subsequent pro- 
ceedings, sub nom. Re White, 5 Ch. App. 698, L. JJ. 

1354. .] — One of the three exors. of a 

surviving trustee of canal shares was of unsound 
mind, & the other two, when applied to by the 
persons absolutely entitled to the shares, declined 
to do anything : — Held : an order could be made 
vesting the right to transfer the shares in the 
persons beneficially entitled. — Re White (1870), 
5 Ch. App. 698 ; 23 L. T. 387, L.JJ. ; previous 
proceedings, sub nom. Re Nicholl’s Trusts, 22 
L. T. 323, L. J. 

Annotation : — FoUd. Re Wacber (1882), 22 Ch. B. 535. 

.] — See, also. Sub-sect. 1, B. (6) i., ante, 

(d) Master in Lunacy, 

See, now. Trustee Act, 1925 (c. 19), s. 64, 
Lunacy Act, 1890 (c. 5), ss. 116-130 ; Lunacy 
Act, 1891 (c. 65), s. 27 (1). 

1355. Whether administration & management of 
estate — Lunacy Act, 1891 (c. 65), s. 27 (1) — On 
appointment under a power vested in lunatic.] — 
By virtue of above sub-sect, a Master in Lunacy 
when, under Lunacy Act, 1890 (c. 5), s. 128, 
appointing a person to exercise a power of 
appointing new trustees which is vested in a 
person la^ully detained as a lunatic, has juris- 
diction also, under Lunacy Act, 1890 (c. 6), s. 129, 
to make an order vesting the trust property in the 
new trustees when appointed. — Re Fuller, 
[1900] 2 Ch. 651 ; 69 L. J. Ch. 738 ; 83 L. T. 208 ; 
49 W. B. 90, L. JJ. 

Annotation : — Distd. Re Langdalo, [1901] 1 Cb. 3. 

1356. Appointment not made by 

court.] — A Master in Lunacy has not jurisdiction 

Q 
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SecU 10. — Tmste: Sub-sect. 2, A, (d), B. & C.; 
sub-sect. 3, A., B., C. d: D. ; sub-sect. 4* Sects, 
11, 12, 13 d: 14 : Sub-sects. 1 2, A. ] 

to make a vesting order as to trust property 
which, new trustees having been already appointea, 
remains vested in the old trustees, one of whom 
is a lunatic. A vesting order in such a case is 
not part of the administration or management of 
the lunatic’s estate within above sub-sect., which 
confers jurisdiction on a Master. — Re Lanqdale, 
[1901] 1 Ch. 3 ; 70 L. J. Ch. 38 ; 83 L. T. 451 ; 
49 W. R. 177 ; 45 Sol. Jo. 78, L. JJ. 

B. Service of Petition. 

See Rules in Lunacy, 1892, rr. 67-59. 

1357. On committee of lunatic’s estate.] — 
petition for an order vesting in new trustees 
property of which a trustee has become lunatic 
ought to be served on his committee. — Re 
Saumarez, Re Carteret’s Settlement (1850), 
8 De G. M. & G. 390; 25 L. J. Ch. 575 ; 27 
L. T. O. S. 212 ; 4 W. R. 658 j 44 E. R. 440, L. JJ. 

1358. On lunatic trustee.] — A power of appoint- 
ing new trustees provided that if any trustees or 
trustee should die, or become unwilling or unable 
to act, the trustees or trustee for the time being, 
whether continuing or declining to act, might 
appoint a new trustee or trustees. One of the 
three trustees became of unsound mind, but was 
not so found by inquisition, & the other two 
appointed a new trustee in his room. A petition 
for an order vesting the trust estate in the con- 
tinuing trustees, &; the new trustee having been 
presented ; — Held : service on the trustee of 
unsound mind was not necessary. — Re Bast, Re 
Bellwood’s Will Trusts (1873), 8 Ch. App. 
735 ; 42 L. J. Ch. 480, L. JJ. 

C. Form of Order. 

1359. Lunatic trustee tenant in tall.] — An 

order vesting in any person the estate of a trustee 
tenant in tail, who is of unsound mind, should 
only direct the land to bo vested in such person 
for all the estate which the trustee, if sane, could 
convey. — Mason v. Mason, Re Mason (1878), 
7 Ch. D. 707 ; 20 W. R. 505, L. JJ. 


Sub-sect. 3. — Powers Vested in Lunatic. 

A. Power of Appointment of New Trustees, 

See Trustee Act, 1925 (c. 19), ss. 41-43, 54, 
Lunacy Act, 1890 (c. 6), ss. 128, 129. 

1360. Power exercised by committee — Under 
order of court — Form of order.]--i^ Bowmer 
(1859), 3 De G. & J. 658 ; 28 L. J. Ch. 618 ; 33 
L. T. O. S. 4 ; 5 Jur. N. S. 348 ; 7 W. R. 313 ; 
44 E. R. 1423, L. JJ. 

^nnoto^iona.— FoUd.jReSliortridgre, [1895] 1 Ch. 278. Held. 
Re A., [1904] 2 Ch. 328. 

1361. Necessity for order.] — Two 

trustees had power to appoint new trustees of 
stock. One of them became lunatic ; — Held : 
the Ct. of Ch. had no jurisdiction to order a 
transfer of the fund into ct. in a suit, but a Peti- 
tion in Lunacy was also necessary. — Jeffreys v. 
Drysdale, Re Drysdale (1861), 30 L. J. Ch. 612; 
4 5 0 W. R. 428, L. JJ. 

1362. Appointment not made 

under Conveyancing Act, 1881 (c. 41).]— 
Blake, [1887] W. N. 173, C. A. 

Annotation Re Shortrldge, [1895] 1 Ch. 278. 

1363. — Extent of order.]— Where a 

l unatic IS d onee of a power of appointing new 


trustees of a settlement, the judge has juris* 
diction, under Lunacy Act, 1890 (c. 5), ss. 128, 
129, to authorise the committee of the limatlc to 
exercise the power on his behalf by appointing 
persons named in the order to be new trustees 
of the settlement ; & where the settlement com- 
prises bank annuities, the order of the judge may 
properly go on to authorise the persons so named, 
upon their appointment as trustees, to call for a 
transfer of the bank annuities into their own 
names, to receive the dividends until transfer, & 
to hold the stock when transferred upon the 
trusts of the settlement. — Rc Shortridge, [1895] 
1 Ch. 278 ; 64 L. J. Ch. 191 ; 71 L. T. 799 ; 60 
J. P. 38 ; 43 W. R. 257 ; 11 T. L. R. 135 ; 39 
Sol. Jo. 134 ; 12 R. 81, L. JJ. 

Annotations : — Refd. Re A., [1904] 2 Ch. 328 ; Re Spurling 

[1909] 1 Ch. 199. Mentd. Re C. M. G., [1898] 2 Ch. 324. 

1364. Vesting order added — Juris- 

diction of Master in Lunacy.] — Re Fuller, No. 
1355, ante. 

1365. Jurisdiction of Chancery Division — To order 
transfer of fund into court.] — Jeffreys v . Drys- 
dale, Re Drysdale, No. 1361, ante. 

1366. To appoint new trustee.] — When the 

person having power to appoint a new trustee is 
a lunatic, found so by inquisition, an order 
appointing a new trustee may bo made in Ch. 
under Trustee Act, 1850 (c. 60), s. 32. — Re 
Sparrow (1870), 5 Ch. App. 662 ; 18 W. R. 1185, 
L. C. & L. JJ. 

Annotations : — Reid. Re M., [1899] 1 Ch. 79 ; Re A., [1904] 

2 Ch. 328. 

1367. .] — Property was left by will to 

trustees in trust for a person for her life, with 
remainder as therein mentioned. In the clause 
providing for the appointment of the trustees the 
power of appointment was vested solely in the 
tenant for life during her life. The tenant for 
life having become lunatic, & one of the trustees 
of the will having died, the Ct. [of Ch.] on the 

E etition of the surviving trustee for the time 
eing & the committee of the lunatic’s estate, 
appointed a new trustee in the stead of the 
trustee who had died. — Re Heaphy’s Trusts 
(1870), 18 W. R. 1070. 

1368. Refusal of court to act — In absence 

of committee.] — A tenant for life of trust property, 
with a power of appointing new trustees, was duly 
found lunatic ; but no committee was appointed. 
On a petition being presented, under Trustee Act, 
1850 (c. 60), for the appointment of new trustees 
of the property, the ct. declined to make an order 
in the absence of a committee. — Re Parker’s 
Trusts (1863), 32 Beav. 580; 8 L. T. 378 ; 
9 Jur. N. S. 998 ; 11 W. R. 655 ; 55 B. R. 228. 

1369. Jurisdiction in Lunacy — To appoint new 
trustee on making of vesting order.] — Re Davies, 
No. 933, ante. 

1370, ,] — A settlement contained a 

power to appoint a new trustee in case any 
trustee should become incapable of acting. A 
trustee became of unsound mind. Upon petition, 
under Trustee Act, 1850 (c. 60), the ct. made an 
order for appointing a new trustee, & empowering 
the continuing trustee to transfer the trust fund. 
— Re Cooper’s Settlement (1856), 25 L. J. Ch. 
685 ; 27 L. T. O. S. 267 ; 4 W. R. 729, L. JJ. 

B. Power to Consent to Appointment of New 

Trustees. 

See Trustee Act, 1925 (c. 19), ss. 41-43, 54, 
Lunacy Act, 1890 (c. 5), ss. 128, 129. 

1871. Jurisdiction in lunacy — Confined to oon- 


PAHT X. SBOT. 10, iUB-SEOT. 8.— B. 

of court to dispense with consent of lunatic.h-Re Adamson’s Trustees, [1917] S. C. 440 ; [1917] 1 S. L. T. 
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sent — Not extended to appointment*] — will con- 
tained a power of appointment of new trustees 
exercisable with the consent of the tenant for life. 
The trustees having died, the tenant for life, who 
had been found lunatic, presented a petition in 
Lunacy & Ch. by the committee of her estate as 
next friend for the appointment of new trustees : 
— Held : there was no jurisdiction in Lunacy to 
appoint new trustees, except to replace a lunatic 
trustee, & the only proper application in Lunacy 
was to ask for an order authorising the committee 
to consent on behalf of the lunatic to an appoint- 
ment of trustees under the power. — Ee (iARROD 
(1885), 31 Ch. D. 164 ; 66 L. J. Ch. 311 ; 64 
L. T. 291 ; 34 W. R. 157, L. JJ. 

Annotation : — Refd. i?e A. (1904), 73 L. J. Ch. 648. 

C, Powers in Marriage Settlements. 

See Lunacy Act, 1890 (c. 6), s. 128. 

1872. Power exercised by committee — Power of 
advancement — Lunacy of husband.] — A marriage 
settlement contained a power of advancement 
exercisable by the trustees after the death of the 
husband & wife, or at any time previously if they 
or the survivor of them should direct. The 
liusband was found lunatic : — Held : under 16 & 
17 Viet. c. 70, 8. 137, the ct. had jurisdiction to 
authorise the committee to consent on behalf of 
the lunatic to the exercise of the power. — Re 
Nevill (1885), 31 Ch. D. 161 ; 55 L. J. Ch. 435 ; 
54 L. T. 290, L. J J. 

Annotation: — Confld. Re A., [1904] 2 Ch. 328. 

1873. Power of appointment among children 

— Lunacy of wife.] — Where a marriage settlement 
conferred on the husband & wife a joint power of 
appointment by deed among the children of the 
marriage, & the wife afterwards became a lunatic 
not so found : — Held : the Judge in Lunacy under 
Lunacy Act, 1890 (c. 5), s. 128, had jurisdiction 
to authorise the person appointed under sect. 116 
to exercise the powers of a committee of the 
estate to concur on behalf of the alleged lunatic 
in exercising the joint power of appointment as 
being a power vested in the alleged lunatic “ in the 
character of trustee.” — Re A., [1904] 2 Ch. 328 ; 
73 L. J. Ch. 648 ; 91 L. T. 238 ; 53 W. R. 2, 
L. JJ. 

D. Other Powers. 

See Lunacy Act, 1890 (c. 6), ss. 128, 129. 

Exercise of powers of tenant for life .] — See 
Sect. 6, sub-sect. 7, ante. 

Partition of land.] — See Partition. 

Barring entail.] — See Sect. 5, sub-sect. 7, ante. 

Sale of entailed land.] — Sec Sect. 5, sub-sect. 7, 
ante. 

Leasing.] — See Sect. 6, sub-sect. 3, mile. 


Sub-sect. 4. — Costs. 
See Part XII., Sect. 12, jiosi. 


Lunacy of administrator .] — See Executors, 
Vol. XXIII., pp. 167, 168, 191, 200, 246, Nos. 
1836-1840, 2203, 2341-2350, 3004-3006. 


Sect. 12. —LUNACY OF UQUIDATOR. 

See CoMrANiES, Voi. X., p. 994, No. 6886. 


Sect. 13.— POWER TO CARRY ORDERS INTO 

EFFECT. 

1874. Strict observance of order necessary — 
Order for sale by auction — Sale by private treaty.] — 

The ct. will not carry into effect, after a lunatic’s 
decease, a sale of his estate previously made by 
private contract, there having been only an order 
to sell by public auction. — Re Loft (1844), 2 
L. T. O. S. 397 ; 8 Jur. 206, L. C. 

See Lunacy Act, 1890 (c. 5), ss. 119, 124, 333. 

1375. Covenants on behalf of lunatic — Inherit- 
ance subject to debts — Covenant for payment.] — 
Re Fox, No. 1098, ante. 

1376. Covenants for title on conveyance.] — 

Lunacy Act, 1890 (c. 5), s. 124, enabling the 
committee of a lunatic on his behalf to execute & 
do all such assurances & things for giving effect 
to any order under the Act as the judge directs, 
must be construed as giving the ct. jurisdiction 
to authorise a committee who is selling the 
lunatic’s property under an order in that behalf, 
not only to convey the same on his behalf, but 
also on his behalf to enter into with the purchaser 
the covenants usual & proper in such a convey- 
ance, including the ordinary covenants for title. 
—Re Ray, [1896] 1 Ch. 468 ; 65 L. J. Ch. 316 ; 
73 L. T. 723 ; 60 J. P. 340 ; 44 W. R. 353 ; 40 
Sol. Jo. 238, C. A. 

1377. Restrictive covenants in conveyance.] 

— Re S. A. (1900), Registrars’ Library, Lunacy 
Office; cited in Halsbury’s Laws of England, 
Vol. XIX., p. 456, n. 

Form of order on transfer of stock.] — See Sect. 
8, sub-sect. 2, H., ante. 


Sect. 14.— EFFECT OF DEATH OF LUNATIC. 

Sub-sect. 1. — In General. 

1378. General rule — Death determines juris- 
diction .] — Re Bennett, Greenwood v. Bennett, 
No. 1404, 'post. 

1379. Court requires proof of death — By affidavit. 

— The ct. will never act on the allegation of the 
decease of a lunatic without proof of that fact by 
affidavit. — Ex p. Fermor (1852), 1 W. R. 43, 

C. A. 


Sect. 11.— LUNACY OF LEGAL PERSONAL 
REPRESENTATIVE. 


Sub-sect. 2. — What Orders made. 
A. In General. 


Lunacy of executor.]— Executors, Vol. 
XXIII., pp. 109, 200, 246, Nos. 2331-2360, 3004- 
3006. 


1380. Report by master — Jurisdiction to make 
after death .] — Ex p. A^smoNG, No. 646, ante. 

XOOX. .J WAX, INU. XOO.;:, posi. 


PART X. SECT. 14., SUB-SECT. 1. 

1378 i. Oeneralrule — tkath determines 
jurisdiction .} — The death of the lunatic 
determ^es the juriadlotion in lunacy 
except lor certain purposes, as aocount- 
Ing:, delivery of property etc.— i?c 


Nevins (1888), 5 Man. L. II. 137. — CAN. 

1878 ii. .] — JRe Kingston 

(Earl) (1839), 2 I. Eq. 11. 169.— IR. 

n. Abatement of proceedings by com- 
mittee .] — Foot v. Leslie (188^6), 16 
L. 11. Ir. 411.— IR. 


PART X. SECT. 14, SUB-SECT. 2.— A. 

1 380 i . Report by master — Jurisdiction 
to make after death.] — Re Singleton, 
Eon p. Bingleton (1858), 8 I. Ch. li. 
263.— IR. 
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Sect, 14. — Effect of death of lunatic: Suh^sect, 2, A,, 
B, C. (a) & (6) ; sub-sect* 3.] 

1382. Confirmation of report — Made in lunatic’s 
lifetime.] — There is no jurisdiction in lunacy to 
confirm a report made after the lunatic’s death 
approving of an arrangement entered into by the 
committee in his lifetime. Qu, : whether, if the 
report had been made in the lunatic’s lifetime, it 
could have been confirmed after his death. 

It appears to me, to say the least, very doubtful 
whether the master had any authority to make 
any repoit of this nature after the death (Knight 
Bruce, L.J.). — Re Way (1861), 3 De G. F. & J. 
175 ; 30 L. J. Ch. 815 ; 5 L. T. 510 ; 25 J. P. 
629 ; 9 W. R. 563 ; 45 E. R. 845, L. JJ. 

Annotation : — Consd. Re Bennett, Greenwood v. Bennett, 

[1913] 2 Ch. 318. 

1383. .] — After presentation, but be- 

fore hearing of a petition to confirm the master’s 
report in the matter of a lunatic, the lunatic died. 
Tlie ct. made no order on the petition, refused to 
allow the costs in the absence of the legal personal 
representative, & directed the petition to stand 
over, with liberty to apply as to costs when the 
funds in ct. came to be dealt with. — Re Popham 
(1881), 44 L. T. 323 ; 29 W. R. 403, L. JJ. 

1384. Made after lunatic’s death.] — Re 

Way, No. 1382, ante, 

1385. Variation of order.] — Re A. W. (1910), 
Registrars’ Library, Lunacy Office ; cited in 
Halsbury’s Laws of England, Vol. XIX., p. 457, n. 

1386. Proceedings commenced in lunatic’s life- 
time — Payment oil of mortgage — Whether term 
assigned to attend inheritance or held in trust for 
next of kin.] — Ex p. Grimstone, No. 542, ante, 

1387. Payment of debt.] — Ex p. M‘Dougal, 
No. 1090, ante, 

1388. Delivery of deeds — Upon report as to heir.] 

— Re Pearson (1837), Coop. Pr. Cas. 314 ; 47 
E. R. 523, L. C. 

Orders in nature of administration.] — See Sub- 
sect. 2, C., post, 

B, Transfer of Property to Representatives, 

1389. General rule.] — M., a pauper lunatic in 
an asylum at Bethnal Green, but not found 
lunatic by inquisition, became entitled to a small 
fund in ct. An order was made in 1856, on 
petition under Trustee Relief Act, by M., by his 
next friend, directing that lie should continue at 
the asylum until further order, &, the guardians 
of the poor of his parish undertaking to maintain 
him there, that £31 a year should be raised out 
of the fund & paid to the guardians in repayment 
of the sums to be expended in Ids maintenance. 
In 1859 he was removed to the new asylum for 
his county by order of the justices, but without 
any order of the Ct. of Ch. From this time no 
payments were applied for by the ^ardians. He 
remained in the county asylum till his death in 
1875. His legal personal representative petitioned 
for transfer of the funds in ct. to him. The 
guardians appeared & claimed maintenance for 
the past time: — Held: (1) the guardians could 
not claim maintenance under the order, which 
ceased to be operative on the lunatic’s removal 


to a fresh asylum ; (2) any claim for maintenance 
independently of the order was merely a debt of 
the lunatic, payable by his personal representative 
in due course of administration, & the ct. had no 
jurisdiction in the matter to order payment of it, 
but the whole fund must go to the personal 
representative. — Re Marman’s Trusts (1878) 
8 Ch. D. 256 ; 38 L. T. 797 ; 26 W. R. 621, C. A. 

Annotations : — As to (2) Apld. Re Bennett, Greenwood v, 
Bennett, [1913] 2 Ch. 318. Refd. Re Harris (1880), 49 
h, J. Ch. 327 ; Re Webster, Derby Union Grdns. v, 
Sharratt (1884), 64 L. J. Ch. 276. 

1390. Petition by executors — For payment of 
fund paid into court — Service on committee.] — 

A petition presented after the death of a lunatic 
by his exors., for payment of the balance paid 
into ct., must be served on the committee, although 
he has passed his accounts & his security ha^ 
been discharged. — Re Wyldb (1854), 6 De G. M. 
& G. 25 ; 23 L. J. Ch. 464 ; 22 L. T. O. S. 298 ; 
18 Jut. 115 ; 43 E. R. 777, L. JJ. 

1391. Administration suit instituted — ’Transfer to 
the cause.] — Re Marchant (1844), 2 L. T. O. S. 
397, L. C. 


C. Order in Nature of Administration of Lunatic's 

Estate, 


(a) In General, 

1392. No jurisdiction in lunacy.] — Wigg v. 
Tiler (1779), 2 Dick. 552 ; 21 E. R. 385, L. C. 
Annotation : — Apld. Scammell v. Light (1862), 4 GilT. 127. 


1393. .] — No jurisdiction in lunacy, after 

the death of the lunatic, to try the question of 
heirship ; but in a case of disputed heirship, the 
possession was, under the circumstances, given 
to the parties reported by the master to be the 
heirs-at-law. A party claiming to be heir to the 
lunatic permitted, after the possession of the 
estates had been given up to the parties reported 
to be the heirs, to inspect deeds & documents 
remaining in the master’s office, which, it seems, 
may be retained till a proper investigation has 
taken place. — Re Norfolk (Dowager Duchess), 
Ex p, Clarke (1822), Jac. 589 ; 37 E. R. 973, 
L. C. 

Anruftations : — Apld. Re Butler (1866), 1 Ch. App. 607. 
Expld. He Ferrior, Carrow v, Ferrior, Duun v. Fcrrior 
(1867), 3 (Jh. App. 175. Reid Carrow r. Ferrior, Dunn v. 
Ferrior (1868), 3 Ch. App. 719. Sfentd. He Parsons, 
Stockley v. Parsons (1890), 45 Ch. D. 61. 


1394. 



— SCA] 




SLL V, Light, No. 


1409, 


post, 

1395. .] — After the death of a lunatic 

there is no jurisdiction in Lunacy to interfere 
between adverse claimants to the real estate of 
the late lunatic, although there is jurisdiction to 
restrain the committee of the estate from taking 
advantage of his position to assert his own claims 
as heir-at-law, or to prejudice the rights of 
adverse claimants. Therefore, where two rival 
claimants had filed bills praying for a receiver of 
the real estates pending the decision of their 
rights, & then presented petitions in Lunacy for 
the appointment of a receiver, the ct. refused the 
application in Lunacy, & also declined to exercise 
its original jurisdiction in Ch. for that purpose, 
upon an interlocutory application in the suits. 
But the ct. made an order in Lunacy for the deeds 


1382 i. Confirrriation of report — Made 
in lunaiic*8 ii/etime.]— Before the con- 
firmation of the master’s report 
appointing a committee of the person 
& estate of a lunatic & propounding a 
scheme for her maintenance, the 
lunatic died : — Held : notwithstanding 
the death, an order should bo made, the 
exors. of the deceased consenting, 
confirming the report Sc lor the dis- 
charge of the committ^ & the sur- 


render of his bond. — Re Garner (1901 ), 
1 O. L. R. 405 ; 21 O. L. T. 240.— CAN. 


PART X. SECT. 14, SUB-SECT. 2.— 

C. (a). 

o. No jurisdiction in lunacy — 
Application for etdministration order 
proper proceeding ,] — ^Tho control of a 
ct. ceases with the death of the lunatic, 
& an order for the distribution of a 
lunatic’s estate will not be made under 


proceedings In lunacy. Under such 
circumstances the committee took, 
under authority of the ct., proceedings 
for the administration of the estate by 
applying for an administration order, 
which was granted. — /fe Brilunger 
(1871), 3 Ch. Ch. 290.— CAN. 


Ascertainment of rights of 

of kin.] — Ex p. Gilbert (1810), 


P. 

1 Bajr& B. 297. 
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to be retained in the master’s office for inspection 
by the claimants. — Re Fbrrior, Carrow v, 
Ferrior, Dunn v. Ferrior (1867), 3 Ch. App. 
176 ; 37 L. J. Ch. 671, n. ; 18 L. T. 65 ; 16 
W. R. 298, L. J. ; eiibseaueni proceedings (1868), 
3 Ch. App. 719. L. JJ. 

Annotations :—Rm, Re Hinohliflo (1894), 64 L. J. Ch. 76; 

Re Straohan, [1895] 1 Ch. 439. 

1896. .] — Be Marman’s Trusts, No. 1389, 

ante, 

(b) Particular Orders. 

1397. Funeral expenses — No committee of person 
or estate — No ready money available.] — Lunatic 
died without leaving ready money to pay the 
expenses of his funeral, & of whose person or of 
whose estate there was no committee. The heir- 
at-law, who was one of the next of kin, petitioned 
that a sufficient sum belonging to the lunatic 
should be paid out of ct. for such purpose ; but 
the ct. directed the persons with whom the 
lunatic had resided to proceed with the funeral & 
ordered the petition to stand over. 

A petition for this purpose is necessary ; a 
warrant from the Lunatic office is not sufficient. — 
Re Townsend (1852), 21 L. J. Ch. 747 ; 18 
L. T. O. S. 231, L. JJ. 

1398. Whether mortgage term assigned to attend 
Inheritance — Or held in trust for next of kin.] — 

Ex p. Grimstone, No. 542, ante. 

1399. Payment of debt established at law — 
Petition for payment in lunatic’s lifetime.] — Ex p. 

M‘Dougal, No. 1090, ante. 

1400. Possession of lands — Given to those re- 
ported by Master to be heirs — Special circum- 
stances.] — Re Norfolk (Dowager Duchess), 
Ex p. Clarke, No. 1393, ante. 

1401. Transfer of real estate to heirs — Estates in 
possession of committee — Possession given by 
court.]-— A lunatic was found by the ct. to be 
seised in fee of cei^tain real estate, & certain 
persons were found to be his heirs. On his death 
intestate ; — Held : ( 1 ) the committee of the 
person who had been put by the ct. into posses- 
sion of certain part of the real estate must deliver 
possession thereof to the heirs so found, but with- 
out prejudice to any question of title, & could 
not retain possession as an adverse claimant ; 
(2) the ct. could not order the committees of the 
person & estate to deliver possession of other part 
of the estate, which the committee of the person 
had taken possession of claiming adversely to the 
heirs, & the committees were not accountable in 
Lunacy for rents accrued since the death of the 
lunatic ; (3) the ct. could not, under its general 
jurisdiction, order a solr. to account for rents so 
accrued & received by him as solr. for the com- 
mittee of the estate. — Be Butler (1860), 1 Oh. 
App. 607, L. JJ. 

Annotations: — As to (1) Consd. Re Ferrior, Carrow r. 

Ferrior, Dunn v. Ferrior (1867), 3 Ch. App. 175. As to 

(2) Consd. Carrow v. Ferrior, Dunn v. Ferrior (1868), 

3 Ch. App. 719. 

1402. Possession taken by committee 

adversely to heirs.] — Re Butler, No. 1401, ante. 

1403. Payment out of fund in court — Fund re- 
presenting land in settiement — Disentailing deed.] — 

A fund in ct. in a lunacy, the lunatic being dead, 
represented land in settlement. A deceased 
tenant in tail had created a base fee ; — Held : the 
fund could not be paid out to the persons claiming 
through him, except upon the production of a 
deed enlarging the base fee. — Re Reynolds 
( 1876), 3 Ch. D. 61 ; 36 L. T. 293 ; 24 W. R. 991, 
L. JJ. 

1404. Surplus Income accrued since last payment 
to persons entitled — In hands of committee — Not 


subject to orders in lunacy.] — Under orders in 
lunacy the net surplus income of a lunatic’s 
estate, after providing for the maintenance of the 
lunatic & other allowances, was ordered to be 
paid to her daughters in certain shares. At the 
death of the lunatic the committee of her estate 
had in his hands certain moneys representing net 
surplus income received by him since the l^t 
payments made by him to the daughter, which 
he subsequently paid over to the administrator 
with the will annexed of the lunatic. These 
moneys were claimed by the daughters as due to 
them under the orders in lunacy : — Held : ( 1 ) the 
death of the lunatic determined the jurisdiction 
in lunacy & (2) the moneys in the hands of the 
administrator were not therefore payable to the 
daughters under the orders in lunacy, but formed 
part of the corpus of the lunatic’s estate &; were 
applicable according to the provisions of her will. 
— Re Bennett, Greenwood v. Bennett, [1913] 
2 Ch. 318 ; 82 L. J. Ch. 506 ; 109 L. T. 302. 

1405. Stop order — Against funds payable to next 
of kin.] — Re Auberey (1836), 1 H. <fe Tw. 215; 
47 F. R. 1390. 

1496. Restraint of committee — From prejudicing 
rights of adverse claimants.] — Ferrior, Carrow 
V. Ferrior, Dunn v. Ferrior, No. 1395, ante. 

1407. Account of rents — By solicitor of com- 
mittee — Under general jurisdiction over solicitors.] 
— Re Butler, No. 1401, ante. 

Payment of creditors — For maintenance.] — See 
Sect. 2, sub-sect. 3, E. (5), ante. 

See, aUo^ Sub-sect. 3, post. 


Sub-sect. 3. — ^Position op Committee. 

1408. Whether accounts ordered — In lunacy — 
Expenditure during lifetime of lunatic.] — After the 
death of the lunatic, his personal representatives 
cannot, by petition to the Lord Chancellor sitting 
in Lunacy, obtain from the committee of the 
person an account of his expenditure of the 
allowance for maintenance. Semble : such an 
account may, under some circumstances, be 
obtained by a biU in the Ct. of Ch. — Grosvenor 
V. Drax (1833), 2 Knapp, 82 ; 12 E. R. 410, 
P. C. 

Annotations : — Apld. ScammoU r. Light (1862), 4 Gift. 127. 

Consd. Re French (1868), 3 Ch. App. 317. Refd. Strang- 

wayos V. Head, [1898] 2 Ch. 419. 

1409. .] — The jurisdiction of the 

Lord Chancellor in Lunacy does not extend to the 
administration of assets, & in a suit to administer 
the estate of deceased lunatic an account will be 
taken against the committee as to his dealings 
with the estate during the lunacy. — Scammell v. 
Light (1862), 4 Gift. 127 ; 1 New Rep. 83 ; 32 
L. J. Ch. 53 ; 7 L. T. 414 ; 8 Jur. N. S. 1122 ; 
11 W. R. 83 ; 66 E. R. 648. 

1410. Rents accrued since death of 

lunatic.] — Re Butler, No. 1401, ariie. 

1411. & profits.] — The com- 

mittee or receiver of the estate of a lunatic is not 
accountable in the lunacy, in his character of 
committee or receiver, for rents & profits received 
by him after the lunatic’s death ; & consequently, 
where the committee or receiver has made default, 
his surety is not liable in respect of any such 
receipts. — Be Walker, [1907] 2 Ch. 120 ; 76 
L. J, Ch. 680 ; 96 L. T. 864 ; 61 Sol. Jo. 482, 
L. JJ. 

1412 . In Chancery — ^Expenditure during 

lifetime of lunatic.] — G rosvenor v. Drax, No. 
1408, ante. 
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Sect, 14. — Effect of death of lunatic: Suh-aect, 4, 
A. d: B. Sects. 16 d 16. Part XI, Sect, 1 ; 
Sub-sect, A, d B, ; sub-sect. 2, Ji.] 

Sub-sect. 4. — Betention and Inspection of 

Documents. 

A. Retention. 

1413. For Inspection by claimants to lunatic’s 

estate.]— Noefolk (Dowageb Duchess), Ex v. 
Clarke, No. 1393, ante. ^ 

1414. .] — Re Fereior, Carrow v. Ferrior, 
Dunn v. Ferrior, No. 1395, ante. 

1416. By committee — TUI discharge.]— The 
comniititee of a lunatic obtained, an order giving 
her liberty to make the lunatic co-pltf. with 

The order was based on an 
anidayit by the committee, which exhibited a 
case for the opinion of counsel & his opinion 
thereon. The affidavit was filed, but the exhibits 
were retained by the committee. The lunatic 
died before the action was decided, & her exor. 
desired to have all documents affecting her handed 

^ have inspection of the 

e^ibits: — Held: any person entitled to see an 
affidavit was entitled to see exhibits referred to 
therein ; the rights of the lunatic had been 
affected by the affidavit, <fe the committee must 
produce the exhibits for inspection ; but the 
committee was entitled tc> retain documents in 

vouchers until she was discharged. 
— Hinc^^, [1895] 1 Ch. 117 ; 64 L. J. Ch. 

Aniwtatiomj—TlILeiyid. Sloaiio v. Britain S.S. Co., [18U7] 

1 Q. B. 185 ; Carter v. Ilobei-ts, [1903] 2 Oh. 312. 

B. Inspection. 

See, generally. Discovery, Vol. XVIIL, pp. 38 
et seq. ^ ^ 


1416. Of wUl — Arrangements for funeral.] — 

The wiU of a deceased lunatic, which had been 
deposited in ct., ordered to be opened with a view 
to arrangements for the funeral . — Re Montague, 
Ex p. Farrar (1838), 2 Jur. 462, L. 0. 

1417. Expenses of funeral.]— Towns- 

end, No. 1397, ante. 

Documents in custody of court.]— >S>e Dis- 
covery, Vol. XVIII., pp. 62, 63, Nos. 191-^198. 


Sect. 15.— COURT PERCENTAGE. 

See Lunacy Act, 1890 (c. 6), s. 148 ; Lunacy Act, 
1891 (c. 65), s. 27 (3), Lunacy Buies, 1892, r. 126. 

1418. Lunatic so found — Property In Ireland — 
Percentage paid in Ireland — No further percentage 
payable on transmission of income to England,] — 
Where the property of a lunatic, so found in Eng- 
land, is situate in Ireland, a percentage for adminis- 
tration is payable in Ireland on the whole income ; 
& no further percentage is payable in England 
on income remitted to the English committee of 
the estate for maintenance of the lunatic. — Re 
CJREHAN, [1895] 2 Ch. 12 ; 64 L. J. Ch. 505 ; 72 
L. T. 383 ; 59 J. I». 325 ; 43 W. B. 433 ; 39 Mol. 
Jo. 302 ; 12 B. 210, L. C. & L. JJ. 

1419. “Clear annual income” — No de- 

duction for legal costs of management.] — /fe Weld, 
No. 826, ante. 


Sect. 16.— CHAMPERTOUS AGREEMENT. 

1420. Agreement to convey lunatic’s estates — 
When inherited.] — Persse v. Persse, No. 1583, 
post. 


Part XI. — Actions. 


Sect. L— PARTIES. 

Sub-sect. L — By and Against Lunatics 

so Found. 


A. The Committee. 

See ll. S. C., Ord. 16, r. 17. 

1421. Committee joint party with lunatic.]— 

Fuller v. Lance (1663), 1 Cas. in Ch. 18 ; 22 
E. B. 672, 


Av^^tiom ;~Consd. Famham v. IVlilward, [1895] 2 Ch. 730. 

Settlmt., Towiisheiid v. Robins, 

[191)8] 1 Ch. 201. 

1422. .] — Re Whitaker, No. 1035, ante. 

1423. .] — Where an action has been brought 

by the committee of a lunatic, & the lunatic is 
subsequently adjudicated bkpt., the right of 
action vests in his trustee in bkpey. ; & if the 
trustee declines to prosecute the action he cannot 
be added as a deft, against his will, Wliere he 
has been so added, he is entitled to have the action 
stayed as against him. 

Where a lunatic sues by a committee the proper 
practice is that the committee should be added 
as a co-pltf. (vStirling, J.). — Farnham v. Mil- 
ward & Co., [1895] 2 Ch. 730 ; 64 L. J. Ch. 816 ; 
73 L. T. 434 ; 44 W. B. 135 ; 13 B. 810. 

Townsbond’s Settlmt., Towrishent 

^ Dldiaheim v. Londoi 

& WestminHtcr Bank, (1000] 2 Ch. 15. 


1424. .] — Re Townshend’s (Lord) Settle- 

ment, Townshend (Lord) v. Bobins, No. 694, ante. 

1425. .] — In the case of a lunatic the com- 

mittee & lunatic are both made parties, but 
tills is not so where a person of unsound mind 
sues by a next friend, & the next friend is not a 
party to the action (Eve, J.). — Pink v. Shar- 
wooD (J. A.) & Co., Ltd., [1913] 2 Ch. 286 ; 82 
L. J. Ch. 542 ; 108 L. T. 1017. 

Annotation : — Mentd. Paspatl v. Paspati, [1914] P. 110. 

1426. Sanction of court — Before proceedings 
undertaken.] — Re Notley, No. 869, ante. 

1427. .] — Wilkinson v. Wilkinson, 

No. 145, ante. 

1428. Jurisdiction of Master In 

Lunacy.] — Under Lunacy Act, 1891 (c. 65), s. 27 
(1) a Master in Lunacy has jurisdiction to autho- 
rise the committee of a lunatic to bring an action 
in the name of the lunatic, in respect of an alleged 
breach of trust by the trustees of a will under 
which the lunatic is a beneficiary, without any 
confirmation of his order by the judge in Lunacy. 
— Re Hinchliffe (1895), 73 L. T. 522 ; 40 Sol. 
Jo. 82, L. JJ. 

1429. Lunatic defendant to probate action — Ap- 
pointment of committee unconfirmed — Stay of pro- 
ceedings pending confirmation — Committee party 


PART XI. SECT. 1, sub-sect. 1.— A. 

Q. ZfUnatic defendant in county court 
action,] A lunatic eo found may 


bo sued in the county ct. without 
appointing a guardian ad litem or 
joining his committee. — K elly v. 
watterson & Hanna (1913), 47 


1. L. T. 223.— IR. 

r. Action against committee — - Re- 
jecting discharge of official duties — 
Consent of court Txecessary.]- 
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to suit in other capacity.] — The ct. will not, when a 
competent party is opposing a will, stay the 
admission of the exors. allegation propounding 
such w^, till the appointment of a committee 
of a lunatic next of kin be confirmed, more 
especially such committee being already a party 
to the suit as curator of the other next of Ian. — 
Tyrell V. Jenner (1828), 2 Hag. Ecc. 72. 

1430. Lunatic & committee residing abroad — 
Cause of action in England — Registration of com- 
mission in England.] — It is not the practice of 
the ct. to appoint a person resident abroad to be 
guardian ad litem, 

A. was found lunatic in Ireland, & B. was ap- 
pointed his committee there. A. being a deft, 
to a suit in England, an application was made 
that B. might be appointed guardian ad litem : 
— Held : the proper course was to get the Irish 
commission recorded in England, under Infants 
Property Act, 1830 (c. 66), s. 41, & then for the 
lunatic & committee to answer together. — Hart- 
land (Lady) v, Atcilerley (1844), 7 Beav. 53 | 
13 L. J. Ch. 122 ; 49 E. R. 982. 

1431. Death of lunatic — Cessation of interest of 
committee — Power of administrator of lunatic to 
continue action.] — Harland v, Oarbutt, [1881] 
W. N. 8. 

1432. Bankruptcy of lunatic — After action 
brought by committee — Right of action vests in 
trustee.] — Farnham v, Milward & Co., No. 1423, 
ante. 

Costs — Application for prospective order — Court 
will not entertain — See No. 1608, post, 

.] — See, generally, Part XII., post. 

Substitution of other committee or party.] — See 

Sub-sect. 1, B, post, 

B, Svhsiituiion of Other Committee or Party, 

1433. Appointment of guardian — Lunatic de- 
fendant — Committee a plaintiff.] — Snell v, IIyat 
(1766), 1 Dick. 287 ; 21 E. R. 279. 

1434. Substitution of new committee — Lunatic 
defendant — Committee also defendant— Refusal to 

act.]— Lloyd v, (1772), 2 Dick. 460 ; 21 

E. R. 348. 

1435. — ■ — .] — In a suit to which a lunatic 

& his committee were defts., the ct. declined, 
before decree, to make an order, on motion, sub- 
stituting a new committee as a deft. — ^B udd v, 
Speare (1849), 3 De a. & Sm. 374 ; 64 E. B. 
522. 

1436. In future proceedings — ^Death of 

original committee after decree.] — After a decree 
in a suit, in which a lunatic & his committee were 
defts., the committee died, & a new one was 
appointed. Ordered, upon motion, that the new 
committee should be named as such in all future 
proceedings in the cause. — Lyon v, Mercer 
(1823), 1 Sim. & St. 366 ; 57 E. B. 143. 

Annotation : — FoUd. Bryan v, Twigrg (1851), 3 Eq. Rop. 

62. 

1437. .] — After a decree in a 

suit in which a lunatic & his committee were 
defts., the committee died & a new one was 
appointed. Ordered upon motion that the name 
of the new committee should be substituted for 
deceased in all future proceedings in this case. — 


Bryan v, Twigg (1854), 3 Eq. Bep. 62 ; 24 L. T. 
O. S. 87 ; 3 W. B. 42. 

1438. After change of committee.] — 

Two of defts. in a suit were lunatics, & the same 
three persons had been appointed the committee 
of each of the lunatics. Three other gentlemen 
were afterwards appointed the committee of one 
of the lunatics, & two other gentlemen were 
appointed the committee of the other. It was 
ordered, upon motion, that the names of the 
new committee respectively might be substituted 
in future proceedings for the names of the former 
committees. — Saumarez v, Saumarez (1840), 9 
L. J. Ch. 317. 


Sub-sect. 2. — By and Against Lunatics 

Not bo Found. 

A, Next Friend, 

See B. S. C., Ord. 16, r. 17. 

1439. Right of next friend to act — General rule.] 
— Beall v. Smith, No. 486, ante, 

1440. .] — Didisiieim v, London & 

Westminster Bank, No. 1066, ante. 

1441. For protection of lunatics’ property.] 

— Jurisdiction of the ct. to entertain a suit insti- 
tuted in the name of a person of weak mind by a 
next friend. 

Decree made in such a suit for the protection 
of pltf.’s property, & liberty given to apply in 
Lunacy as to its application. — Light v. Light 
(1868), 25 Beav. 248 ; 63 E. B. 631. 

Anmtationff : — Folld. Jones v, Lloyd (1874), L. R. 18 Eq. 
265. Refd. Van© v. Van© (1876), 34 L. T. 613 ; Now 
York Security & Trust Co. v, Keyscr, [1001] 1 Ch. 666. 

1442. Dissolution of partnership.] — 

Jones v, Lloyd, No. 1119, ante, 

1443. Without sanction of Court In Lunacy.] 

— Didisheim V, London & Westminster Bank, 
No. 1066, ante, 

1444. Matters affecting real property.] — 

Halphide V, Robinson, No. 1162, ante, 

1445. .] — Under Partition Act, 1876, 

(c. 17), B. 6 a person of unsound mind not so 
found by inquisition may, by his next friend, 
be pltf. in an action instituted for the purpose 
of obtaining a sale. — ^W att v, Leach (1878), 26 
W. B. 475. 

Annotation : — Consd. Porter r. Porter (1888), 58 L. T. 688. 

1440 , Partition.] — A partition action 

may be brought by a person of unsound mind, not 
so found, by a next friend. Where, therefore, 
an action for sale under Partition Acts was brought 
by two tenants in common, one of whom, being 
stated to be of weak mind, sued by the other as 
his next friend, the ct. being of opinion that an 
action in this form being primd facie for his benefit 
could be maintained, refused to strike out his 
name as co-pltf. ; but intimated an opinion that, 
at the trial, his request for sale by his next friend, 
assuming that the next friend could effectually 
make a request, could not be acted upon in the 
same way as a request by a person not under 
disability, without the ct. being satisfied that the 
sale would be for bis benefit. — Porter v. Porter 


V. Oulton (1878), IS N. B. R. (2 P. & 
B.) 343.— CAN. 

PART XI. SECT. 1, SUB-SECT. 2.— A. 

1439 i. Right of next friend to act — 
General rule.] — lunatlo may bu© 
tnrouglx hlB next friend even though 
not adjudged a lunatic under any law. 


— Rasik Lal Dutt V, Bidho Mukhi 
Dasi (1906), I. L. R. .33 Calc. 1094 ; 10 
C. W. N. 719.—IND. 

1441 i. For protection of lunatic* 8 

property.] — An action was brought in , 
the name of pltf., a lunatlo not so i 
found, conflnod in a public asylum, by t 


his wife as next friend, to set aside a 
conveyance of land made by him as 
improvident, etc. : — Held : the action 
being for the protection of the lnnatio*B 
property, not for the disposal of it, was 
properly brought by a next friend. 
Mastin V, Mastin (1893), 15 P. 11. 
177.— CAN. 
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Sect. 1. — Parties; Sub-sect, 2, A. & B, (a), 

& (c).3 

(1888), 37 Ch. D. 420 ; 68 L. T. 088 ; 36 W. B. 
680, O. A. 

Annotations: — ^Refd. Didlsbelm r. London & Westminster 
Bank, [1900] 2 Ch. 16 ; New York Security & Trust Co. v. 
Keyser. 11901] 1 Ch. 66C. 

1447. .] — (1) An action for the 

covery of land may be brought, under R. S. c. 
1883, Ord. 16, r. 17, by the next friend of a person 
of unsound mind not so found by " quisiti^'^ * 
& a writ issued in such an action by the next 
friend, in the name of the person of unsound mind, 
is regular. 

(2) Where the ct. is of opinion on the facts of 
the case that such action is not a beneficial one to 
the lunatic pltf., it will be stayed by the ct. on 
that ground. — W aterhouse v, Worsnop (1888), 
59 L. T. 140. 

Animtatioii: — As to (2) Refd. Bidishcim v, London & 
Woatraiiistor Bank, [1900] 2 Ch. 16. 

144S. Only If beneficial to lunatic.] — 

Porter v. Porter, No. 1446, ante, 

1449. -.J—New York Security & 

Trust Co. v, Keyser, No. 1032, ante, 

o ^ . Stay of proceedings If not beneficial.] 

See Sect. 4, post. ^ 

< Liability of next friend — For Improper 

Interference--Costs of proceedings.] — M. filed a bill 
as next friend of P., whom he alleged to bo of un- 
sound nimd. ^ An application in lunacy was 
dnected, & I . s sanity was established. P. there- 
upon applied to have the bill taken off the file, 
which was ordered, but without any directions as 

fu- u of Appeal to vary 

this order by directing the next friend to pay his 

costs as betwe^ solr. & client, & deft, moved to 
vary it by inserting a direction for the next friend 
costs ; P. was entitled to 

indemnity against all consequences of the suit 
having been instituted in his name, & M. must 
costs as between solr. <&; client of the 
application to the ct. below, & of P.’s appeal 
motion, & »mst pay deft.’s costs of the suit as 

3 ft « I.. 0." 

Smith, v. 

To make discovery of documents.] Spp 

Discovery, Vol. XVIIl., pp. ei, 62, Nos. m, 

1452. Next friend not a party.]~~PiNK v Swaw 

Co., LTD^'ko. 1426 

fnr Mend— Wlfe—Actlon 

lor debts due to lunatic — Payment out ol monev 

®' *“>“»**« who has no com^ 
mittee has a sufficient implied authority to sue 

m the name of the lunatic for debts due to h im 
-Bock v. Slade (1838), 7 Dowl. 22 ; 2 J^.' 


1454. .] — An action having 

been brought by the wife of a lunatic, not so 
declared by commission, in his name, for the re- 
covery of a debt, deft, paid the money into ct. 
The ct. made absolute a rule for payme^ of the 
money out to the wife. — Gleddon v» 

(1860), 9 C. B. N. 3. 367 ; 142 E. R. 
nom. Gliddon v. Treble, 30 L. J. 0. P, 160. 

Annotaiion : — Befd. Bidisheim v. London & Westminster 
Ch. 16. 

Foreign curator or adminlstrateur 

provisoire — Domiciled & resident " ** 

to give security for costs.] — Didisheim v. London 
& Westminster Bank, No. 1066, ante. 

Power to sign liquidation petition.] — See Bank- 
ruptcy, Vol. IV., p. 30, No. 248. 

B. Guardians ad litem. 

(a) Who May be Appointed. 

See B. S. C., 1883, Ord. 16, r. 17 ; Ord. 65, 
r. 27. 

1456. Who may be appointed — Person abroad.] — 

(Lady) v. Atcherley, No. 1430, ante. 

1457. Solicitor — Official solicitor.]— The 

^Ir. of the suitor’s fund appointed, under Ord. 28, 

*■ guardian ad litem of a lunatic 

« inquisition. — M'K evekakin 

(1844), 7 Beav. 347 ; 49 K. B. 1099. 

* . ,r •] (i) It is not absolutely 

found ^ ^ lunatic, but not 

found so by inquisition, that the solr. to the 

should be appointed his guardian 

ius appearing to & answering 

Li. i’ "“ay be appointed 

c undertake the duty of 
appearing to & answering the biU for the party. 

aoDomtAd^f 4he wife was 

appointed the guardian of the husband on the 

f^d“i.^'‘i“ affidavit showing that the hus- 

n® adverse to the wife.— Bid- 

nTTTt>ir\ nom. Bid- 

ddlph V . Daybell, 15 L. J. Ch. 320. 

®®“- Wr-Ucer (1851), 1 

1469. ! 


— Deff m o rZ Relatives declining to act.] 

At “ Pe’^ou of unsound mind, 

& his relations declined to act as guardians. An 

*'*“® suitors’ fund might 
be made guardian ad litem, granted. — ^Palmeb v 
Long^ND (1853), 21 L. T. 8. 180. 

noon *9 IT TJ Ann 41 jADY V . Elsdon, 

^'■ 1 AA? 5®5 ; 45 Sol. Jo. 520, C. A. 
ante ^o. 874, 

1462. — Relatives refusing to act.l — 

(ife»«“to^fl^dfff®“f*® s-PPuiut a solr. guardian ad 

so found 

fSli 2 ® 1 ?•’ required to be first satisfied 

that no relative would undertake the deface — 

Moobe V. Platel (1845), 7 Beav. 683 ; 49 B. E. 


iTr~ ^ bcncAcial to 

U)l«(tC.] — iKANSUKHRAM DlNANATH V. 

53.ilND?“ 4- 4^- K- 23 Boil 

('Aen 4" cvpmni- 


kIbI’sIoI-CAN. (1881). 8 

required— Par- 

sol®vUV7or 

CAih*’ ‘®"'“ 4865), 2 Ch. Ch® m.— 


PART XI. SECT. 1, SUB-SECT. 2.— 
B, (a). 

tiii’ he appointed — Pda- 

^ adverse 

'uttcresl.] It muBt aJao be ehown that 
guardian has no intercMt 
McDjt^ With that of the lunatic.— 

1 Ch Ch“ 281.-^AN.“’^ 48«1). 

{1828)72Monr5.-^R.'^ ~ 454U. 
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1463. .] — Biddulph v , Camoys 

)RD), No. 1468, ante* 

1454 , .] — Where the solo surviving 

stee of a •fund had become imbecile, & a bill 

ras filed by the parties interested in the fund, 
5 ct. refused to appoint his nephew, who acted 
the family solr., guardian ad litem for the pur- 
pose of putting in the answer of the trustee & 
mitting an incumbrance by one of the ceatuia 
e truat of which the trustee had had notice, 
lough his only sister & nearest relative was also 
becile & paralytic. — ^Patrick v. Andrews 
1852), 22 L. J. Ch. 240 ; 20 L. T. O. S. 197 ; 1 

R. 96. ... 

1455 , Relative of lunatic — Co-defendant — 

Having no adverse Interest.] — Where a deft, was 
a lunatic, not so found by inquisition, the ct. on 
the application of pltf. appointed his brother, 
who was a co-deft., but had no adverse interest, 
his guardian ad litem* — Bonfield v* Grant (1863), 
11 W. R. 275. 

1455 , .] — Wliere an aged 

deft, in a suit was imbecile, & incapable of attend- 
ing to business, liis son, a co-deft., but whose 
interest in the subject-matter of the suit was not 
adverse to that of his father, was appointed his 
guardian ad litem* — Newman v» Selfe (1803), 8 
L. T. 487 ; 11 W. R. 764. 

(5) Appointment in Default of Appearance* 

See R. S. C., Ord. 13, r. 1. 

1467. Plaintiff obliged to apply for appointment— 
Former practice.] — When a writ of summons in 
an action has been served upon a deft, to the 
action, being a person of unsound mind not so 
found by inquisition, in manner provided in that 
behalf by Ord. 13, r. 1, & deft, does not appear, 
the action can proceed, at all events if deft, is 
only a formal party, under Ord. 13, r. 9, as if such 
party had appeared, & it is not imperative on 
pltf. to apply for the appointment of a guardian 
to such deft. — Taylor v* Pede (1881), 44 L. T. 
514 ; 29 W. R. 627. 

Annotation: — Befd. Furnival v* Brooke (1883), 49 L. T. 
134. 

1468. Judgment signed without application 

— Judgment set aside.] — Deft., who carried on 
business in the name of a firm apparently con- 
sisting of more than one person, was sued in her 
firni name ; the writ was served at her place of 
business upon the manager according to Ord. 9, 
r. 6a ; & judgment signed in default of appearance. 
At the time of the service of the writ she was of 
unsound mind & confined in an asylum but this 
was unknown to pltf : — Held : the judgment must 
be set aside, as the writ ought to have & had not 
been served under Ord. 13, r. 1. 

Where deft, is in a lunatic asylum the proper 
service would be on the keeper of the asylum 
(Grove, J.). — Fore Street Warehouse Co. 
V* Durrant & Co. (1883), 10 Q. B. D. 471 ; 52 

^ J. Q. B. 287 ; 48 L. T. 531 ; 31 W. R. 765, 

C. 

.] — Leaver v, Torres 

(1899), 43 Sol. Jo. 778. 

1470. To what proceedings rule applicable- 


originating summons.] — The procedure for the 
appointment of a guardian ad litem of a luetic 
deft, not so found by inquisition, provided by 
Ord. 13, r. 1, is applicable to proceedmgs com- 
menced by an originating summons.— Be 
Pepper v* Pepper (1884), 53 L. J. Oh. 1055 ; 50 

L. T. 680 ; 32 W. R. 765. 

1471 . Lunatic respondent in divorce petition 

— Petitioner suing in form& pauperis.]— Where a 
resp., in a suit for dissolution of marriage is a person 
of unsound mind not so found by inquisition, it 
is incumbent upon petitioner, even though suing 
in formd pauperis to apply for an order that some 
proper person bo assigned guardian of resp.— 
Giles v* Giles, [1900] P. 17 ; 69 L. J. P. 26 ; 81 


L. T. 823; 48 W. R. 288. ^ 

Annotations: — Befd. Paspati v. 

Mentd. Bullus v. Bullus (1910), 102 L. T. 399 ; De 
James v, Borwin (Duke of Mecklenburg-Schwerm) (1914), 
30 T. L. B. 329 ; Myers v. Myora, Carpendale, Radford 6c 
Thom, [1918] P. 260 : B. v. B.. [1924J P. 17C. 


(c) Other Cases . 

See R. S. C., Ord. 16, r. 17 ; Ord. 55, r. 27. 

1472. Infant of unsound mind — Appointment by 
Court of Chancery.] — A guardian to an infant 
deft, of unsound mind, not so found by inquisi- 
tion, should be appointed by the Ct. of Ch., & not 
under the jurisdiction in Lunacy. — Pidcock v, 
Boultbee (1852), 2 De G. M. & G. 898 ; 22 
L. J. Ch. 611 ; 20 L. T. O. 8. 267 ; 42 E. R. 1123 ; 
sub nom. Piddocke v* Boultbee, 1 W. R. 101, 


L. JJ. 

1473. How appointment obtained — Motion ex 
parte— Supported by affidavit of fitness.]— In a suit 
commenced by summons, for the administration 
of the estate of an intestate, against the adminis- 
tratrix & her husband, the husband became 
lunatic, though not so found by inquisition, & 
the ct., on motion ex p*, supported by affidavit of 
fitness, appointed a guardian ad litem* — Re 
Osbaldiston’s Estate, Osbaldiston v* Crow- 
THER (1853), 1 Sm. & G. App. xii ; 20 L. T. 
O. 8. 322 ; 1 W. R. 255 ; 67 E. R. 1323. 

4474 , Reference in chambers — Evidence of 

service — Nature of claim explained to lunatic.] 
Where a deft, is of unsound mind & confined in 
an asylum, evidence that she was made aware, 
on the service of the claim upon her, of the general 
nature of the claim, is sufficient to authorise the 
ct. to make a reference into chambers to appoint 
a guardian. — Elliston v. Sheldrake, Catt v. 
Elliston (1860), 2 L. T. 48. 

1475, Power of guardian — To answer on behalf 
of lunatic.] — Pltf. cannot except for insufficiency 
to the answer of a deft, of unsound mind, against, 
whom a commission of lunacy has not issued, 
answering by his guardian. — Micklethwaite v. 
Atkinson (1844), 1 Coll. 173 ; 3 L. T. O. 8. 72 ; 


63 E. R. 371. 

Annotation : — Ezpld. Stanton v. 


Percival (1855), 5 H. 


L. 


Cos. 257. , . 

1475 , Consent under Leases & Sale of 

Settled Estates Acts.] — Consent to an application 
under 19 & 20 Viet. c. 120, s. 36 may be given on 
behalf of a person of unsound mind not so found 
by inquisition, by a guardian appointed by the 


by Inquisition, the ct. appointed his 
son cniftT.fHQ« upon an affidavit 

there was no conflict of 
It between the father & son. — 
N V. Billing (1872), 6 I. R. Eq. 
1R» 

PART XI. SECT. 1, SUB-SECT. 2.— 

( 0 ). 

Proof that person not found lunatic 
inquisition — NccesHty for*] — In 


moving to have a guardian ad litem 
appointed to a person of imsound mind . 
it must be shown that he has not been 
BO found by inquisition.—CiuwFORD v* 
Birdsall Idrca 1855), 1 Ch. Ch. 70. — 
CAN. 

g. Clear proof of lunacy required 
— Person not found by inquisition .] — 
Watson v, Knilans (1874), 22 W. R. 

639.— IR. 

h. Affidavit of party to suit,] 


— Maulevkrer V. Warren (1836), 2 
Jo, Ex. Ir. 47. — IR. 

k. Plaintiff becoming lunatic be- 
tween action efe* appeal — Guardian for 
purposes of appeal — Appeal adjourned 
for appoiniment ,] — ^Moloney tj. Looby, 
[1915] 2 I. R. 116.— IR. 

l. Necessity for appointment of 
guardian — Money in court for lunatic — 
itequeat for payment out by asylum 
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Sect, 1.-^ — Parties: Subject, 2, B, (c); sub-aect, 3, 
Sect, 2 1 Sub-aeds. 1 cfc 2.] 

ct. for the purpose. — Re Venner’s Settled 
Estates (1868), L. K. 6 Eq. 249 ; 16 W. R. 1033. 

AnnoUUion: — N.F. Re Clough’s Estate (1873), L. R. 16 
£q. 284. 

1477. Sale — Objection by purchaser.] 

— On a petition presented under 19 & 20 Viet, 
c. 120, s. 36 an order was made for the sale of an 
estate to which A., a person of unsound mind, 
but not so found by inquisition, was entitled for 
life in remainder. A.’s brother had been pre- 
viousljr appointed, under sect. 35 of the Act, the 
guardian of A. & of certain infants, for the purpose 
of consenting on their behalves to the application, 

& he was to be at liberty on behalf of the infants 
to consent. The order for the sale was made 
upon hearing counsel for A. by his guardian, & 
the guardian by his counsel consenting. The 
purchaser objected to the title on the ground that 
only a committee properly appointed could con- 
sent on behalf of A. : — Held : the objection was 
well founded ; & a summons taken out by the 
vendors to compel the payment of the balance of 
the purchase-money, interest, & the costs, dis- 
missed. — Be Clough’s Estate (1873), L. R. 15 
Eq. 284 ; 42 L. J, Oh. 893 ; 28 L. T. 261 ; 21 
W. R. 452, L. JJ, ; aahaeqiient 'proceedings (1875), 
32 L. T. 194. 

Annotation: — ^Reld. Re Crabtroe’e S. E. (1875), 23 W. R. 
761. 

SeCi now, Settled Land Act, 1925 (c. 18). 

1478. Consent to evidence by af&davit — 

Without sanction of court.] — Piggott v , Toogood 
(1904), 48 Sol. Jo. 673. 

1479. Lunatic respondent to petition.] — A 

guardian ad litem appointed to a person of unsound 
mind but not found lunatic by inquisition, who 
was resp. to a petition presented under statutorv 


. _ , wv vxmii A V , .tie ij^REAT jN^ORTHERN 

Ry. Co., 23 L. T. O. S. 53 ; 2 W. R. 355, L. C. & 

L. J. 

1480. Unsoundness of mind in dispute — Ap- 

pointment Irregular — Appointment made dis- 
charged.] — Pltf. & his sister had given a mtge. 
to M., a solr., & the bill was filed against M. & the 
sister to have accounts tulcpn nf ^ 

^^*w**. oiKDcr was alleged to be 

of unsound mind, though not found so by inquisi- 
tion. Pltf.’s solr. did not serve the bill on the 
sister, but by pltf.’s instructions, assumed to act 

foP boi* 

c«^j7^^xu.i«iiienL oi a 

guardian ad litem. The appearance & the appoint- 
ment of a guardian were discharged by the Vice- 
Chancellor, on evidence that the sister had suffi- 
cient capacity to authorise a solr. to act for her, 
& that she had authorised M. so to act : — Held : 
whether the capacity of the sister was proved or 
not the order of the Vice-Chancellor was right, 
for the appearance & the appointment of a 
guardian founded on it were irregular. — Camps v, 
Marshall (1873), 8 Ch. App. 462, L. C. & L. J. 

1481. Divorce & Matrimonial Rules, 

r. 196.] An order ought not to be made under 


above rule, assigning a guardian ad litem to a 
son alleged to be of unsound mind, where there 
is a substantial & bond fide dispute as to the un- 
soundness of mind of the person to whom it is 
proposed to assign the guardian. Qu, : whether 
above rule applies where the person has not been 
found iiiTiofip Ktr inquisition. — F ry v. Fry (1890) 

__ L. T. 601 ; aiib T 
Fry, 69 L. J.' P. 43 ; 38 W. R. 616, 0. A. 

Annotation: — Coiud. Howell v. Lewis (1891), 61 L. J. Cb. 

89. 

1482. Appointment at instance of co-defendant 
— Analogy to R. S. C., Ord. 18, r. 1.] — A guardian 
ad litem to deft, may, under circumst^ces render- 
ing it necessary, be appointed at the instance of a 
co-deft. by analogy above rule. — Be Dawson, 
Johnstow V. ttttt ncQox Ai ^ t-Z J 68 

u. J. un. WK4: ; 37 W. R. 733. 

1488. Appointment after service of Judgment — 
Fact of lunacy concealed during proceedings.] — 
Cutbush V, CUTBUSH (1893), 37 Sol. Jo. 685. 

1484. Death of guardian — Appointment of new 
guardian — Special application.] — Where a guardian 
ad litem of a person of unsound mind, though not 
so found by inquisition dies, a special application 
is necessary to obtain the appointment of a new 
guardian, &; an appointment by an order of course 
ia irrAcrnlot* — — p{MTTH (1843), 6 BoaV. 

1485. Discharge" of guardian — Recovery of 
lunatic.] — Blyth v. Green, [1876] W. N. 214. 
Annotation : — Reid Dunn u. R. (1900), 44 Sol. Jo. 731. 

1486. Application by motion.] 

Dunn v, R. (1900), 44 Sol. Jo. 731. 


Sub-sect. 3. — Foreign Curator or Tutbur. 

receive property 

appointed in Scot- 
lana bo a person found lunatic there, can recover 
& give a good discharge for personal property of 
the lunatic in this county. — Scott v , Bentley 
(1856), 1 K. & J. 281 ; 3 Eq. Rep. 428 ; 24 L. J. 
Ch. 244 ; 25 L. T. O. S. 114 ; 1 Jur. N. S. 394 ; 
3 W. R. 280 ; 69 E. R. 464. 

Annotations : — Coiud. Re Gamier (1872), L. R. 13 Eq. 632. 
]^ld. Rc Barlow’s WUl HRS 7 ^ r'K oan . Brown, 

V, xxuiiuuii & IVest- 

minster Bank, [1900] 2 Ch. 16. Consd, Thlery v, Chalmers, 
Guthrie, [1900] 1 Ch. 80. Refd.'Mackie v. Darling 
(1871), 19 W. R. 796: New York Security & Trust 
Co. V. Keyser, [1901] 1 Ch. 666. 

A-x.— . - lunatic & 

No. 1276, 

ante, 

1489. No locus standi against English com- 

mittee — Bankruptcy proceedings — Rescission of re- 
ceiving order.] — Be Aytoun, Ex p, Robertson 
Dunham (1901), 36 L. Jo. 407, 

1490. ,]--Be R. S. A., No. 870, 

ante. 

1491. Administrateur provlsoire or tuteur — Re- 
covery of property of lunatic — Application in own 
name — Without Joining lunatic.] — Thlery v , 
Chalmers, Guthrie & Co., No. 1278, ante, 

1492. .] — Didishbim v , 

London & Westminster Bank, No, 1006, ante. 


— Kerr v, Stewart 
(1909), 43 I. L. T. 119.- IR. 


The ct. will at the insUtnee of pltf. 
appoint a guardian ad litem to a 
ImmUo deft, out of the jurisdiction; 
but If nowseary wiU direct a reference 
to asoerfjiln 4 V.. - ■ - 


I Avkrkll (1835), 4 Ir. L. Rec. N. S. 

I 49.— IR. 


XV once oj appointment of guardian — 
d: ratificcUion by guardian.] — Davis v . 
Reynolds (1909), 11 W. L. K. 288. — 

CAN. 

o. Notice of appointment of guardian 
-Necessity for.] — Warnook v * Prikur 


(1887), 12 P. R. 264.— CAN. 

PART XI. SECT. 1, SUB-SECT. 8. 

p. Curator bonis — Right to coni' 
promise claim .] — Scott v . Craig’s 
llEPRESENTATIVES (1897), 24 R. (Ct. 
Of Scss.) 462 ; 34 So. L. R. 304 ; 4 
S. L. T. 264.— SCOT. 

q. ——,1 — The ct. mcncmlanil thO 
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1493. .] — Pfe^GIlIN V, OOUTTS & Co., 

V. Messbl (L.) & Co.. No. 1661, post. 
Right to act as next friend.] — /S'eeNo.loaO, 

ante. 


Sect. 2. —SERVICE ON LUNATIC DEFENDANT. 

Sub-sect. 1. — In General. 

See R. S. 0., Ord. 9, r. 6, 

1494. Lunatic personally—Ejectment.]— Service 
of a declaration in ejectment upon a lunatic in 
an asylum was held to be sufficient. 

After several unsuccessful attempts to effect 
personal service, a declaration in ejectment was 
left with the tenant’s daughter on May 21, the 
day before the term. A letter from the tenant’s 
attorney, dated May 24, was received on May 25, 
by the attorneys of the lessor of pltf., stating 
that the tenant had put the declaration into his 
hands : — Held : sufficient to raise a presumption 
that the declaration reached the tenant on May 21 

6 the service was sufficient. — Doe d. Gibbard 
V. Rob (1841), 9 Dowl. 844 ; 3 Man. & G. 87 ; 
3 Scott, N. R. 363 ; 133 E. R. 1068. 

1496. Subpoena.] — Deft., who is of un- 
sound mind, but not found so by inquisition, may, 
together with his wife, a co-deft., both of whom 
are residing out of the jurisdiction, be served, by 
order of the ct., with subpoena to appear & answer 
the bill. — Biddulph v. Camoys (Lord) (1846), 

7 Beav. 580 ; 15 L. J. Ch. 141 ; 6 L. T. O. S. 429 ; 
10 Jur. 485 ; 49 B. R. 1191. 

Sheldrake, Catt v. Elliston 
^ Chaffers v. Baker (1855), 3 

Eq, Rep. u3y, 

1496. Notice under Leases & Sale of Settled 
Estates Acts — Interest in property remote.] — The 
service of notice of an intended application under 
19 & 20 Viet. c. 120, on a person of unsound mind, 
not so found by inquisition, who had only a remote 
contingent interest in the property, was dispensed 
with, there being others in the same interest who 
concurred. — He Franklin’s Settled Estate 
(1858), 7 W. R. 45. 

1497. ,] — He Crabtree’s Settled 

Estates, No. 1507, post. 

See, now, Settled Land Act, 1925 (c. 18). 

1498. Service in presence of medical 

attendant.]— Morgan v. Jones, No. 1515, post 

J — Goods of Surtees, 

No. 1501, post. 

1600. Committee — Ejectment.] — Anon. (1774), 
Lofft, 401 ; 98 B. R. 715. 

1601. Citation.] — -Where a person whom it 

w necessa.^ to cite as interested in the estate of 
deceased is a limatic, & a committee of his estate 
has been appointed, service of the citation upon 

A sufficient. It is not necessary 

that the lunatic should be personally served in 
the presence of some medical man.— /n the Goods 
0/ Stotees (1859), 28 L. J. P. & M. 89. 

T" J — When a party upon whom a 

citation IS to be served is a lunatic, the citation 
should be issued in the usual form, & served upon 
the committee,^ or if there is no committee, upon 
the next of ^ kin of the lunatic, or some other 

behalf, & the affidavit of service 
snould Bta^ the fact of the lunacy, & the manner 
in which the service has been effected. — ^Moseley 
i’. Burns (1800), 25 J. P. 24. 


1608. Servant of lunatic— BJeotment,]-~-ANON. 
(1774), Lofft, 401 ; 98 B. R. 716. 

1504. Relation of lunatic — Ejectment.] — Judg- 
ment cannot be signed against the casual ejector 
in respect of a service on the daughter carrying 
on the business of the tenant in possession who is 
a lunatic & confined away from the premises. — 
Doe d. Brown v. Roe (1838), 6 Dowl. 270 ; 1 
Will. Woll. & H. 86 ; 2 Jur. 468. 

1606. Citation.] — Moseley v. Burns, No. 

1502, ante. 

1506. Wife of lunatic,] — Dob d. v. Roe, 

No. 1512, post. 

1607. Person having care of lunatic — Notice 
under Leases & Sale of Settled Estates Acts.] — 

A person of unsound mind, not so found 
inquisition, whose consent is required to a petition 
under 19 & 20 Viet. c. 120, may be served with a 
notice under 37 & 38 Viet. c. 33, s. 2. Such notice 
should be served on the person of unsound mind 
personally, & also on the person in whose care 
ho is . — He Crabtree’s Settled Estates (1875), 
10 Ch. App. 201 ; 44 L. J. Ch. 261 ; 32 L. T. 349 ; 
23 W. R. 761, L. JJ. 

1508. In default of committee — Lunatic so 

found.] — In an action for specific performance of 
a contract, where one of the parties to the contract 
had become a lunatic so found by inquisition, 
but no committee had been appointed of her 
person or estate, the ct. directed service of the 
writ upon the keeper of the asylum at which she 
was residing, or upon the person with whom she 
was residing. — Than v. Smith (1879), 27 W. R. 617, 

Keeper of asylum.] — See Sub-sect. 2, post. 

1609. Lunations business manager.] — Fore 
Street Warehouse Co. v. Durrant & Co., 
No. 1468, ante. 

1610* Guardian — Personal service on lunatic 
required.] — The sole extrix. & universal legatee of 
deceased testator was his widow. She was a 
lunatic, & a guardian had been appointed in the 
Ch. Div, to receive certain rents, etc., to which 
she was entitled. A creditor of deceased testator 
applied for a grant of administration with the 
annexed, & served a citation on the guardian 
who refused to allow personal service on the 
lunatic : — Held : a grant might bo made to the 
creditor under Court of Probate Act, 1857 (c. 77), 
s. 73, without requiring the lunatic to be personally 
served. — In the Goods of Atherton, [1892] P. 104 ; 
61 L. J. P. 134 ; 66 L. T. 267. 


Sub-sect. 2, — Service on Keeper or Medical 

Officer of Asylum. 

See R. S. C., Ord. 9, r. 5. 

1611. Validity of service.! — After service of a 
distringas on the keeper of a lunatic asylum, in 
which deft., a lunatic, was confined, such keeper 
refusing the person serving the writ permission 
to see deft., the ct. allowed an ^pearance to be 
entered for the lunatic on an affidavit of notice 
to the keeper of pltf.’s intention to enter such 
appearance. — Dodson v. Warne (1842), 6 Jur. 
1113. 

1612. .] — (1) Service on the wife of a 

lunatic on the premises, the doctor having refused 
the party serving permission to see the lunatic 
himself, is sufficient tor a rule absolute for judgment 
against the casual ejector. 


England as 

curator to a lunatic. — Ex p. Tompkins 
Estate (1909). I9 0. T. R. 1068 ^ 

»• AP. 
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N. B. R. (1 AU.) i41.— CAN. 

_ , t. Service in presence of 

T. Lunatw personally — Necessity asylum superirUendeni.] — B. v. B. 


/or.)— S andall V. Qodsob (1849), 0 (1876), 0 I. R. Eq. 661.— IR. 
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Lunatics and Persons op Unsound Mind. 


•n.ic'vi'* ofsri/i-ot/ un> vwnWf'iv uvjcfi-uuni'; ouv‘tswv» u* 

Seels, 3, 4, 6 6 ; Sub-sects. 1, 2, 3, 4: <fc 5.] 

(2) Where the tenant was a lunatic, & was not 
permitted by the keeper of the lunatic asylum to 
be seen, & the service of the declaration had been 
effected on his sister-in-law on the premises, & 
also on the keeper of the lunatic asylum, this ct. 
granted a rule nisi for judgment against the 

casual ejector. — Doe d. v. Rob (1843), 1 

L. T. O. S. 260 ; 7 Jur. 726. 

1613. .] — A judge at chambers having 

made an order directing an appearance to be 
entered for a lunatic deft., upon an affidavit 
of service of the writ of summons by leaving 
a copy with the keeper of an asylum in which the 
lunatic was confined, without a previous writ 
of distringas^ the ct. set aside the order. — Blake 

V. Cooper (1851), 11 C. B. 680 ; 138 E. R. 642. 

1514,. Personal service not detrimental to 

lunatic.] V. (1856), 2 Jur. N. 8. 324. 

1515. •] — The ct. will not allow substituted 

service to be made upon the medical officer of 
the asylum where a lunatic deft, is confined. 
Semble : Such service is to be effected upon the 
lunatic himself in presence of the medical officer. — 
Morgan v. Jones (1866), 26 L. T. O. 8. 308 ; 4 

W. R. 381. 

1516. .] — Deft, in an action being a lunatic, 

&; in a lunatic asylum, the writ of summons was 
shown, & a copy delivered to the proprietor of 
the asylum, who informed the lunatic of the fact, 
&; accepted service on his behalf. On an appli- 
cation to the ct. for leave to proceed, as if personal 
service had been effected, the ct. granted leave to 
proceed. — Kimberley v. Alleyne (1863), 2 H. 
& C. 223 ; 2 New Rep. 247 ; 8 L. T. 398 ; 9 Jur. 
N. 8. 650 ; 11 W. R. 757. 

1517. .] — Substituted service of copy of 

bill allowed on the medical officer of the asylum 
in which deft, of unsound mind, but not so found 
by inquisition, had been placed, on an affidavit 
that the medical officer refused to allow any person 
to see deft, or to serve liim with legal papers. — 
Raine V. Wilson (1873), L. R. 16 Eq, 576 ; 43 
L. J. Ch. 469 ; 29 L. T. 51. 

1618. .] — Than v. Smith, No. 1508, ante. 

1519. .] — Fore Street Warehouse Co. 

V. Durrant & Co., No. 1468, ante. 

1520. .] — Robinson v. Galland (1889), 

6 T. L. R. 504. 

1521. Refusal of keeper to allow service on 
lunatic — Or bring service to his notice — Attach- 
ment.] — Where the keeper of an asylum refused to 
allow service of a writ of summons on a lunatic 
under his charge, or to bring it to his notice, the 
ct. granted a rule nisi for an attachment against 
him for obstructing the proceedings of the ct. — 
Denison v. Harding (1867), 15 W. R. 346. 


Sect. 3.— DISPUTE AS TO CAPACITY. 

1522. Jurisdiction of Court to direct inquiry — 
Capacity of defendant.] — When it is disputed 
whether deft, is, from infirmity of mind, incom- 
petent to answer, it will be referred to the master 
to inquire as to the fact. — Lee v. Ryder (1822), 
6 Madd. 294 ; 56 B. R. 1103. 

AnnotcUion : — Coiisd. Howell v. Lewis (1891), Cl L. J. Ch. 
89. 

1623, Capacity of plaintiff.] — Palmer v. 

Walesby, No. 1450, ante. 


AUAV. .J XU c»(U CbVUXUU wjr «W 

alleged to be of unsoimd mind, not so found, by 
his next friend, pltf. asserting his soundness of 
mind, & that the action was brought without his 
authority, & the evidence on the subject being 
conflicting, the ct. directed an inquiry whether 
pltf. was competent to instruct the solrs. to com- 
mence the proceedingLi. — Howell v. Lewis (1891), 
61 L. J. Ch. 89 ; 65 L. T. 672 ; 40 W. R. 88 ; 
36 Sol. Jo. 61. 

AunoiciiioTi : — Refd^ Didlsheim v. London & W estminptcr 
Bank (1900), 82 L. T. 738. 

1525 . .] — The ct. has jurisdiction, 

on a proper case being made out, to direct an 
inquii'y as to whether pltf. was, at the date of 
the writ, competent to retain a solr. — PoMERY v. 
PoMERY (1909), 53 Sol. Jo. 631. 

1526. Capacity cannot be raised by defence — 
Defence raising capacity struck out,] — In an 
action brought by pltf. described as “ of unsound 
mind not so found ” by her next friend against 
a firm of solrs. for delivery up of certain deeds 
& documents of title which had been deposited 
with them by pltf. as her solrs., the statement of 
claim alleged that x^ltf. was &. had for many years 
past been a person of unsound mind not so found. 
Defts. by their defence stated that they did not 
admit that, either at the time when the deeds 

documents came into their possession or at 
any time since, pltf. was, or that she now was, a 
person of unsound mind ; that they held the 
deeds & documents for her ; &> that she alleged 
that she was during the period in question, & 
still was of full mental capacity & soundness of 
mind. On an appheation by pltf. to strike out 
so much of the defence as did not admit the 
unsoundness of mind of pltf. & for judgment on 
the admissions in the defence : — Held : defts. 
by raising the issue as to the unsoundness of 
mind of pltf. were in effect denying the authority 
of pltf.’s solrs. to bring the action, & that was not 
an issue which it was competent to them to raise 
at the trial ; so much of the defence as did not 
admit the unsoundness of mind of pltf. must be 
treated as irrelevant, & pltf. was entitled to an 
order for dehvery up of the deeds & documents 
on the admissions in the defence. — Richmond v. 
Branson & Son, [1914] 1 Ch. 968 ; 83 L. J. Ch. 
749 ; 110 L. T. 763 ; 58 Sol. Jo. 455. 

Annotations : — Mentd. Contiaental Tyre & Rubber Co. 
(Great Britain) v. Daimler Co., [1915] 1 K. B. 893 ; 
The Jupiter (No. 2) (1925), 94 L. J. V. 59 ; Russian 
Commercial & Industrial Bank v. Comptoir D'Escompto 
de Muihouse, [1925] A. C. 112. 

Appointment of guardian ad litem — Irregularity.^ 

— See Nos. 1480, 1481, ante. 


Sect. 4.~~ACTI0N NOT BENEHCIAL TO 

LUNATIC. 

1527. Action struck out.] — The ct., upon the 
motion of deft, supported by affidavits suggesting 
that the bill had been filed without any authority 
from the person named as pltf., such person bemg 
so imbecile as to be unable to give any authority 
for the purpose, & that the suit was instituted 
for litigious purposes in the name of pltf., but by 
another deft, in the suit, referred it to the master 
to inquire whether any authority was given by 
pltf, for the filing of the bill, & whether the institu- 
tion of suit was for his benefit, & whether it was 
for his advantage that the same should be prose- 
cuted. On the master’s reporting in the negative. 


M XI. SECT. S. 

1523 i. Jurisdiction of court to direct inquiry — Capacity of plaintiff .] — Hamblin v. Hamblin (1923), 53 O. L. R. 610.--CAN 
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& that the bill was filed under the authority of 
one of defts. the ct. ordered the bill to be taken 
off the file, & the costs of other defts. to be paid 
by deft, who had instituted the suit. — ^B lake r. 
Smith (1832), You. 694 ; 150 E. R. 1128. 

Annotation: — ^Refd. Pomery v. Pomery (1909), 53 Sol. Jo. 
631. 

1528. Action stayed.] — Waterhouse v, Wor- 
SNOP, No. 1447, ante. 

1629. Application by lunatic.] — Didi- 

SHEIM V. London & Westminster Bank, No. 1006, 
ante. 


Sect. 6.— APPEARANCE AND DEFAULT OF 

APPEARANCE. 

See R. S, C., Ord. 16, r. 17. 

The committee .] — See Sect. 1, sub-sect. 1, ante. 
The guardian ad litem .] — See Sect. 1, sub-sect. 2, 
B. (a), ante. 

Appointment in default of appearance.] — 

See Sect. 1, sub-sect. 2, B. (b), ante. 


Sect. 6.— PROCEEDINGS SUBSEQUENT TO 

APPEARANCE. 

Sub-sect. 1. — Change in Capacity Subsequent 
TO Commencement op Proceedings. 

1530. Incapacity supervening — Bail not dis- 
charged.] — The ct. will not discharge the bail 
on the ground of deft.’s having become a lunatic 
since the commencement of the action. — Ibbotson 
V. Galway (Lord) (1795), 6 Term Rep. 133 ; 
101 E. R. 474. 

1531. Entry of Judgment on warrant of 

attorney.] — It is no objection to entering up 
judgment on a warrant of attorney that deft., 
since the execution of it, had become insane. — 
Piggot V. Killick (1835), 1 Har. & W. 518, 

1632. Whether proceedings stayed — If 

properly instituted.]— A bill may be taken off the 
file, if filed in the name of pltf. who is in a state 
of mental incapacity. SemJble : a suit being 
properly instituted, the proceeding not to be stayed 
on the ground of pltf.’s subsequently becoming 
imbecile. — Wartnaby v. Wartnaby h821), Jac. 
377 ; 37 E. R. 893, L. C. 

Armot(Uion :-~'Reid. Didlsheini v. London & Westminster 

Bank, [1900] 2 Ch. 15. 

1533. Pending report of Lunacy 

Commission.] — After decree, a Commission of 
lunacy issued against pltf., who, being a married 
woman, was suing by her next friend. The ct., 
on the application of her husband, deft., stayed 
the proceedings in the suit until the result of the 
proceedings under the Commission was known. — 

V. Gilbert (1843), 13 Sim. 696 ; 60 

E. R. 232. 

Armstrong:, [1896] 1 Ch. 536. 

on?* pidisholin V. London & Westminster Bank, [1900] 
on. 10, 

1534. 


— .] — Be Armstrong 

(George) & Sons, No. 1663, post. 

, Person of unsound mind subse- 

lunatic by inquisition — Continuance 
01 action with sanction of Court in Lunacy — Pro- 
^edings without sanction Irregular & void.] — 

Peall V. Smith, No. 485, ante. 


158 $, By committee.] — ^Where 

pltf., a person of unsound mind, not so found, 
suing by a next friend, becomes a lunatic during 
the progress of the action, So a committee is 
appointed, the committee may obtain an order, 
under R. S. 0., Ord. 60, r. 4, for leave to continue 
the action. — Be Green’s Estate, Green v. 
Pratt (1879), 48 L. J. Ch. 681 ; 41 L. T. 30. 

1637. Summons for leave to amend — Ad- 

dition of next friend.] — Pltf. subsequently to the 
commencement of the action, became incapable 
from infirmity of transacting business. Defts. 
obtained orders that pltf. should make an affidavit 
of documents, & that defts. should be at liberty 
to administer interrogatories. Pltf.’s brother, 
who for many years had managed pltf.’s business 
affairs, made an affidavit of documents So answered 
the interrogatories. Defts. took out a summons 
under R. 8. O., Ord. 31, r. 21, that the action 
might be dismissed with costs on the ground of 
non-compliance with the orders. Pltf.’s brother 
also took out a summons for leave to amend by 
adding himself as next friend. So that the two 
affidavits which he had made might be accepted 
as compliance with the said orders of the ct. ; — 
Held : in the absence of evidence that the action 
was commenced without pltf.’s sanction, no 
order could be made on defts.’ summons. So pltf.’s 
summons must be allowed ; but as this was by 
way of indulgence to pltf., costs of both sum- 
monses to be paid by pltf. — Cardwell (Lord) v. 
Tomlinson (1885). 54 L. .1. Ch. 957 ; 62 L. T. 
746 ; 33 W. R. 814. 

1538. Affidavit filed by party acting as next 

friend — Before permission of court obtained.] — 
Cardwell (Lord) v. Tomlinson, No. 1637, ante. 

1539. Recovery of sanity — Proceedings stayed — 
Till recovery verified.] — Hancock v. Peaty, No. 
149, ante. 

1540. Authority of next friend exhausted.] — 

Beall v. Smith, No. 485, ante. 

Discharge of guardian.] — See Nos. 1485, 

1486, ante. 


Sub-sect. 2. — ^Allegation of Fact in Pleading 
not Taken to be Admitted. 

See R. S. C., Ord. 19, r. 13. 


Sub-sect. 3. — Consent as to Mode of Taking 

Evidence. 

See R. S. C., Ord, 17, r. 21, So No. 1478, ante. 


Sub-sect. 4. — Compromise of Action. 

1541. Power of court to sanction compromise — 
Stay of proceedings — Payment of money to next 
friend .] — Be Ryan, Ryan v. Ryan, [1911] W. N. 
56. 


Sub-sect. 6. — Discharge op Order to Carry 

ON Proceedings. 

See R. S. C., Ord. 17, rr. 6, 7. 


part XI. SECT. 6, SUB-SECT. 

discerned during tri 
-uoiti. whose sanity was unsuspoct 
his eooontrlc conduct at the ti 


caused a verdict for largo damages to 
be returned against him ; — Held : a 
ground from granting a new trial. — 
Teas v. Kennedy (1881), 2 N. S. W. 
L. R. (L.) 65.— AUS. 


b. IncapacUy supervening — 7n(cr- 
vention of official guardian. I—Wolfp v. 
Ogilvy, Re Haoab (1888), 12 P. R. 
645. — GAN. 
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Sect* 6 . — Proceedings svbsequent to appearance : Sub- 
sects. 6, 7, 8, 9 10. Sects. 7 S. Part XII. 

Sects. 1 2 : Sub-sects. 1 2, A., B. d: C.; 

sub-sects. 3 cfer 4, A. jg.] 

Sub-sect, 6. — Discovery, Inspection and 

Interrogatories. 

See Discovery, VoL XVIII., pp. 61-63, 119, 
188, Nos. 182-198, 686, 1378. 


Sub-sect. 7. — Execution. 

1542. Stay of execution — Judgment against 
lunatic — Application by committee to Master — 
Leave to pay Judgment debt.] — Burt v. Black- 
burn (1887), 3 T. L. R. 366, 0. A. 

.] — SeCf generally t Execution, Vol. XXI., 

pp. 424 et seq. 

Charging orders.] — See Execution, Vol. XXI., 
pp. 649, 650, Nos. 2279-2282. 

Sub-sect. 8. — Injunction. 

See^ generally i Injunction, Vol. XXVIII., 
pp. 361 et seq. 


1548. Limatic partner— Restraint of injury to 
business.] — J. v. S., No. 1138, ante. 


Sub-sect. 9. — Money or Damages Recovered 

BY Lunatic. 

See R. S. C., Ord. 22, r. 15. 


Sub-sect. 10. — Setting Down Special Cask. 
See R. S. C., Ord. 34, rr. 4, 5. 


Sect. 7.~ACnONS FOR ILLEGAL DETENTION 
OR ILLEGAL RESTRAINT. 

See Part XV,, Sect. 3, jwst. 


Sect. 8. — COSTS. 
See Part Xll., Sect. 12, post. 


Part XII. 

Sect. 1.— DISCRETION OF COURT. 

See Lunacy Act, 1890 (c. 5), s. 109. 

1544. Discretion will not be fettered by rules.]— 

A petition presented by a husband for an inquiry 
into the mental condition of liis wife resulted in a 
finding that she was of sound mind & capable of 
managing herself & her affairs. Petitioner applied 
that the ct. should, in the discretion given to it hy 
Lunacy Act, 1890 (c. 5), s. 109, direct his costs to 
be paid by resp. The costs were very large, & 
j)etitioner would have been almost ruined if 
obliged to pay his own costs. Resp. had con- 
siderable property. The ct. was of opinion i}hat 
there were ample grounds for instituting an inquiry, 
& that petitioner had acted bond fide in the in- 
terests of his wife, but his conduct had been such 
as to excite great hostility in her, thereby probably 
causing extra expense : — Held : petitioner’s costs 
must be taxed as between party & party, & two- 
thirds of the taxed amount must be paid out of a 
sum of £10,000, part of his wife’s estate, in which 
he claimed an interest, but which claim he waived 
so far as was necessary for the payment of the 
costs. 

The matter [of costs] being thus left to the dis- 
cretion of the ct., I do not think it right to attempt 
to lay down any principles or iniles by which the 
free exercise of its discretion may be fettered. I 
will content myself with enumerating & making 
a few observations on those matters which occur 
to me as essential for consideration. The points 
to be considered are : (a) the reasons for believing 
in the insanity of the alleged lunatic ; (6) the 


— Costs. 

reasons for believing him to be not only insane, 
but also incapable of managing himself or liis 
affairs ; (c) the reasons for instituting any pro- 
ceedings, assuming him to be insane & incapable 
of managing himself or his affairs (d) the relation 
in which petitioner stands to the alleged Ivmatic, 
& the objects & conduct of petitioner. These 
matters must always be important ; but, in 
addition to them, there may be others, &, if there 
are, they also must be taken into account by the 
ct. before coming to a conclusion as to what 
ought to be done (Lindley, L.J.). — Re Cathcart, 
[1892] 1 Ch. 549 ; 61 L. J. Ch. 99 ; 66 L. T. 9 ; 
40 W. R. 257 ; 8 T. L. R. 170 ; on appeal, [1893] 
1 Ch. 466, C. A. 

1645. Reasons for belief in insanity.] — Re Cath- 
CAiiT, No. 1544, ante. 

1546. & also incapable of managing 

affairs.] — Re OATncART, No. 1544, ante. 

1547. Reasons for instituting proceedings.] — 
Re Cathcart, No. 1544, ante. 

1548. Relation of petitioner to lunatic — Objects 
dc conduct of proceedings.] — Re Cathcart, No. 
1544, ante. 

1549. Means of parties — Amount of costs.] — 

Re Cathcart, No. 1280, ante. 

1550. Multiplicity of counsel engaged.] — Re 
Cumming (1852), 1 De Q. M. & G. 537 ; 21 L. J. 
Ch. 753 ; 10 L. T. O. S. 38 ; 16 Jur. 483 ; 42 
E. R. 660, L. C. & L. JJ. 

Jnnotations : — Mentd. Blann v. Bell (1852), 2 Do G. M. & G* 

775 ; lie (1854), 23 L. T. O. S. 123 ; Re Cimiining 

(1854), 23 L. J. Ch 261 ; Re Gilchrist, [1907] 1 Ch. 1. 


PART XI. SECT. 6, SUB-SECT. 7. 

0 . Setting aside cxeciUion — Judg- 
ment against lunatic,] — la this case a 
judge refused to set aside the execution 
issued upon a cognovit, either upon the 
ground of insanity of deft., or of fraud 
oQ the part of pltf. — Paterson v. 
Squires (1850), l d L. Ch. 234.— CAN. 

d. Judgment before lunatic declared 
— Priority not interfered with.] — The 
common law right as to the priority 


of an execution creditor of a lunatio 
who has an execution in the hands of a 
sheriff before the lunatio has been 
declared such, will not be interfered 
with by injunction restraining him 
from realising under his writ. — Re 
Grant (1881), 28 Gr. 457.— CAN. 

e. Arrest in execution of decree — 
Disoretionar^ power of court .] — Bha- 
NABHAI V. Chotabhai (1897), I. L. B. 
22 Bom. 961.— IND. 


PART XI. SECT. 6, SUB-SECT. 9. 

f. Bursar of asylum — Recovery of 
lunaJtic*8 money xn court.] — On an 
application by the bursar of the pro- 
vincial lunatic asylum for moneys in 
ct. belonging to a lunatio party in a 
suit, in which his property had been 
sold : — Held : such application whs 
not authorised by C. S. U. O., o. 71. — 
Mein v. Mein (1870), 3 Oh. Oh. 62. — 
CAN. 
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SECT. 2.— OUT OF LUNATIC’S ESTATE. 

Sub-sect. 1 . — J urisdiction. 

See, now^ Lunacy Act, 1890 (c. 5), s. 109. 

1561. Extent of jurisdiction — Extra costs In- 
ourred by mistake of ofRcial.] — Extra costs oc- 
casioned by a mistake of the master allowed to a 
creditor proving his debt against a lunatic’s 
estate. — Ee Buckle (1830), 1 Buss. & M. 360 ; 
39 E. R. 139. 

1652. Supersedeas before estate got In.] — 

Where a person has been duly found lunatic by 
inquisition, but before any committee either of 
person or estate has been appointed, before any 
report as to his property has been made, & before 
any portion of his estate has come into possession 
of the Crown, recovers his faculties & obtains 
an order for a auperaedeaa, the ct. has no juris- 
diction to make any order or impose terms upon 
him for payment of the costs which his father 
in promoting the inquisition tor his benefit has 
incurred, but will leave the father to bring his 
action to recover them.— Anon. (1869), 4 De G. 

& J. 103 ; 45 E. R. 40 ; auh nom. Re , 28 

L. J. Oh. 644 ; 33 L. T. O. S. 174 ; 23 J. P. 820 ; 
5 .Tur. IST. 8. 662 ; 7 W. R. 471, L. JJ. 

^ 553 , Costs incurred after finding of 

sanity.] — Re Cathcart, No. 1280, ante. 

Effect of death.] — See Sub-sect. 4, post. 


There was no available property of a lunatic 
wherewith to pay the costs of the inquiry as to his 
lunacy, & he was entitled to a mtge. of freeholds. 
The mtge. had been made imder a power in a settle- 
ment. The trustee was dead, & there was no one 
competent to take a reconveyance, but a person 
had been found who was willing to take a transfer 
of the mtge. : — Held : the ct. could effect this by 
ordering the lunatic’s interest in the land to be sold, 
under the above sect., to pay the costs. Qu. : 
whether the ct. had power to make the order under 
Trustee Act, 1860 (c. 60), s. 3 . — Re Brown (1884), 
60 L. T. 373, L. JJ. 


Sub-sect. 4. — Effect op Death op Lunatic. 

A. Jurisdiction in Lunacy. 

See Lunacy Act, 1890 (c. 6), s. 109. 

1564. Whether costs of inquiry recoverable — 
Death before grant of estate.] — Petitioner having 
sued out a commission of lunacy at his own expense, 
against a party, under which he was found to be 
a lunatic, & the party having died before a grant 
had been made of his estate, the Lord Chancellor 
refused to refer the bill of costs for taxation, or to 
make an order that the costs & expenses of the 
petitioner had been properly incurred for the 
benefit of the lunatic . — Re Pinks (1842), 12 
L. J. Ch. 67, L. C. 


Sub-sect. 2. — To Whom Given. 

A. Peraon with Conduct of Inquiry. 

See Sect. 4, sub-sect. 2, post. 

B. Solicitor for Lunatic. 

1554. Unsuccessful petition to , supersede.] — 
Re Smith (1844), 3 L. T. O. S. 197, L. C. 

SeCf alaOy Sect. 4, sub-sect. 3, poat. 

C. Partiea Interested in Estate attending 
Proceedings. f 

1555. Next of kin — Proper costs allowed.] — Re 
Otte (1844), 3 L. T. O. 8. 337, L. C. 

1556. Undue delay in applying.] — Re 

Jharpe (1844), 2 L. T. O. 8 . 305, L. C. 

1557 . Unnecessary number appearing — 

One set of costs allowed.] — Re Clements (1844), 
3 I.. T. O. 8. 98, L. C. 

1558. .]—Re Hopton (1844), 3 

L. T. O. 8. 217, L. C. 

1559. Attendance without order.] — Re 

Chambers (1844), 3 L. T. O. 8 . 318, L. C. 

1560. Parties interested in estate — Attendance 
without order.] — The costs of parties interested in 
the estate of a lunatic attending the inquiry with- 
out leave of the ct. disallowed. — Re Beavan (1852), 
10 L. T. O. 8 . 25, L. C. 


Sub-sect. 3. — Out op What Fund. 


Annotation : — Expld. Re (1859), 28 L. J. Ch. G44. 

1565. .] — A pereon was found to be a 

lunatic by inquisition, but died before a committee 
of her estate had been appointed. On an applica- 
tion under Lunacy Regulation Act, 1862 (c. 86), 
the ct. made a declaration that the costs of the 
inquisition had been properly incurred, & ought 
to be paid out of the deceased lunatic’s estate in 
a due course of administration. — Re Meares 
(1879), 10 Oh. D. 552 ; 48 L. J. Ch. 190 ; 40 L. T. 
Ill ; 27 W. R. 369, L. JJ. 

1566. Death after taxation.] — Costs of a 

commission of lunacy, wliich had been taxed 
during the lifetime of the lunatic, ordered to be 
paid after his death, out of funds to which he was^ 
entitled, & which at his death were standing to the 
credit of a cause to which he was a party. — Re 
Tayler, Tayler V. Tayler, TAYI.ER V. Miller 
(1851), 3 Mac. & G. 426 ; 42 E. R. 325, L. C. 

1567. Costs of confirmation of master’s report — 
Death before hearing.] — Re Popham, No. 1383, 
ante. 

B. Recovery by Creditor's Action in Administration. 

1568. Expenditure for benefit of lunatic — Death 
before order to raise costs.] — Williams v. Went- 
worth, No. 100, ante. 

1569. Death before taxation.] — A com- 

mission de lunatico inquirendo was issued against 
a man, on the petition of his wife, & he was found 
lunatic, & died : — Held : if the proceeding was for 
his benefit, the solr. employed in it by the wife was 
entitled to institute a creditor’s suit in respect of 


1661. Not to prejudice of maintenance.] — Re 

Bull (1844), 3 L. T. O. 8. 373, L. C. 

1562. .] — Re Melhuish (1846), 6 L. T. O. 8. 

477, L. C. 

1668. Order for sale of mortgage interest — Under 
Lunacy Regulation Act, 1863 (c. 70), s. 116.] — 


his costs. 

The solr. accepting the employment accepts 
it . . . subject to the benefit of whatever lien for 
payment of his costs out of the estate the party 
employing him has (Turner, L.J .). — Re Rutter, 
1 Chester v. Rolfe (1853), 4 De G. M. & G. 798 ; 


PART XII. SECT. 2, SUB-SECT. 1. 

g. Extent of jurisdiction.] — There 
is no jurisdicrtlon to provide for the 
costs of an applioatlon under Lunacy- 
Act, 1890, 8. 130, out of the lunations 
estate.— lie Dickson (1899), 24 V, L. Tl, 


818.— AUS. 626.— N.Z. 

h. .] — Be L., [1921] 1 I. K. PART XII. SECT. 2, SUB-SEOT. 4.— A. 

i. — IR. 

t. 

Charge 
Wright ( 


Action against Public Trustee 
of malaaministration.] — Re 
No. 2) (1895), 13 N. Z. L. H. 


1. Death of lunatic during in- 
quisition — Costa of inquisition — Pro- 
ceedings taken bond ftae.] — Re Kayk 
(1897), 6 B. O. R. 01.— OA 
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Sect. 2. — Out of lunatic* 8 estate : Sub-sect, 4, B, ; sub- 
sects, 5,6 d: 7, Sects, 3 & i: Sub-sects, 1, 2, 3, 
4 <£: 5. Sect, 5.] 

2 Eq. Rep. 19 ; 23 L. J. Ch. 233 ; 22 L. T. O. S. 
298 ; 18 Jut. 114 ; 43 E. R. 720, L. JJ. 

Annotations: — Folld. Re Camming’ (1854), 18 Jur. 181. 
l^pld. Re E. Q., fl914J 1 Ch. 927. Refd, Rc Rhodes, 
Rhodes v. Rhodes U890), 44 Ch, D. 94. 

1570, Death pending traverse of inquisition.] 

- — The costs of issuing a commission of lunacy, if 
for the lunatic’s benefit & after the lunatic’s death, 
may be proved against the lunatic’s estate, not- 
withstan^ng the pendency of a traverse of the 
inquisition. — Re Gumming (1854), 6 De G. M. Sc G. 
30 ; 23 L. J. Ch. 261 ; 22 L. T. O. S. 312 ; 18 Jur. 
181 ; 2 W. R. 248 ; 43 E. R. 780, L. JJ. 


Sub-sect. 5. — Order. 

1671. Order directing transfer of consols — Not 
a charging order.] — Re Cathcart, No. 1280, ante. 


Sub-sect. 0. — ^Appeal. 

1572. Lies without leave — From Lord Justices 
to Court of Appeal.] — Re Cathcart, No. 1280, ante. 


Sub-sect. 7. — Recovery by Ac'tion. 

1573. Effect of Lunacy Regulation Act, 1862 
(c. 86), s. 11.] — Brockwell v. Bullock, No. 535, 


been based upon the report of the Comrs. in 
Lunacy, & had resulted in his being declared 
of sound mind, the ct. ordered the costs of the 
proceedings in lunacy & of the inquiry to be 
paid out of the supposed lunatic’s estate . — Re 
C (1874), 10 Ch. App. 75 ; 23 W. R. 577, L. JJ. 

Annotations: — Refd. Re Mearoe (1879), 48 L. J. Ch. 190; 

Re Cathcart. [1892] 1 Ch. 549. 

1578. Two-thirds of costs out of estate — Suffi- 
cient grounds for instituting inquiry — Conduct of 
petitioner causing extra cost.] — Re Cathcart, No. 
1280, ante, 

1579. Inquiry instigated by petitioner’s solicitor 
— No order made.] — A petition was presented 
for an inquiry as to the state of mind of S. The 
medical visitor, by direction of the ct., saw 
her, & he made a report showing that the case 
was one for inquiry. She was, however, when 
the inquiry took place, found by a jury to be of 
sound mind. The ct. was satisfied, on the evidence 
before it, that petitioner had not presented the 
petition of his own accord, but that the proceedings 
oripnated with petitioner’s solr., who induced 
petitioner to lend his name, & after the inquiry 
gave him an undertaking to indemnify him against 
costs : — Held : no costs ought to be ^ven to 
petitioner, but, as the case was one cfidling for 
inquiry, ho ought not to be ordered to pay costs. — 

Re E. S (1876), 4 Ch. D. 301 ; 36 L. T. 828 ; 

sub nom. Re 8., 46 L. J. Ch. 233 ; 25 W. R. 133, 
L. JJ. 

Annotaiion Re Cathcart, [1892] 1 Ch. 549. 

1580. No fair reason for inquiry.] — Re 

(1889), 5 T. L. R. 227, L. JJ. 


now, Lunacy Act, 1890 (c. 5), s. 109. 


Sect. 3.— OF PETHION. 

1574, Opposition by nearest relatives.] — Tlie 
nearest relations of a supposed lunatic ordered to 
pay the costs occasioned by their opposition to a 
petition for a commission of lunacy, presented by 
strangers to the family. — Re Smith (1826), 1 Russ. 
348 ; 38 E. R. 135, L. C. 


Sect. 4.~-OF INQUISITION. 

Sub-sect. 1, — Costs of Ai.leged Lunatic. 

1575. Application made bonft fide — No order as 
to costs.] — Re Windham, No. 684, ante. 

Costs of traverse.]— /Sec Sect. 5, post. 


Sub-sect. 2, — Costs of Person with 
Conduct of Inquiry. 

1576. General rule — Costs allowed — In absenc 
of special circumstances.]— The wife of a gentle 
man alleged to be a lunatic, & who was separatee 
from her, presented a petition praying an inquire 
into the state of his mind. The petition beinj 
ordered to stand over, the husband in the mean 
time recovered : Held .* unless there were gravi 
re^ons against such a course, the costs of th< 

5S‘*G,'y. S c-;; 

Annotation .—Reid. Re (1889), 5 T. L. R. 227. 

estate — Inquiry based upoi 
report of Commissioners in Lunacy.] — Where ar 
mqmry as to the lunacy of a suppoLd hmaUc ha' 


1581. Petitioner ordered to pay costs — Inquiry 
kept back for years.] — Lunatick Petitions, No. 
649, ante. 

1582. Inquiry for petitioner’s benefit.] 

— If a commission is to issue, [petitioners] must 
pay the expenses of such commission, being for 
their benefit . — Hx p. Tutin (1814), 3 Vea. & B. 
149 ; 35 E. R. 435, L. C. 

1583. Agreement to pay all costs — On con- 
sideration of conveyance of estates that would 
descend from lunatic — Whether void.] — By 
indenture made in 1827 between R. &; his eldest 
son P., reciting that A. of C. was seised of largo 
real estates, was never married, &: was then in a 
state of mental & bodily imbecility ; that in the 
event of his dying so seised, intestate & without 
issue, R. as his heir at law would be entitled to the 
reversion of his estates in fee ; that R. was desirous 
of having a commission of lunacy sued out for the 
protection of A. & his property & of his own 
reversion, & that P., at R.’s request, agreed to sue 
out & prosecute such commission & take other 
necessary law proceedings at his own expense, in 
R.’s name ; R,, in consideration of the agree- 
ment & of love & affection for P., covenanted to 
convey all the estates that would descend to him 
on the decease of A. to the use of himself for life, 
remainder to the uses expressed respecting the 
estate of B. in P.’s marriage settlement, being for 
the benefit of P. & the heirs male of the marriage. 
The commission was accordingly issued ; A. was 
declared a lunatic, & P. was reimbursed for his 
expenses out of his estate. R, was then sixty- 
three years of age ; the lunatic was forty ; P. was 
younger, ^e lunatic died in 1829, & R. entered 
into possession of his real estates, conveyed them 
to his second son, H., for valuable consideration. 
On a bill filed by P. to set aside that conveyance & 
for specific performance of the covenant, R., by 
his answer, said he entered into it without legal 
advice, & by fraud, imposition & misrepresentation 
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on the paii of P. It was proved in evidence that 
both parties employed the solr. who prepared the 
indenture under advice of counsel for each ; that 
B. read it & heard it read before executi^ it, & 
afterwards as well as before expressed his desire 
that the estate of 0. should be united to the estate 
of B. & go to his eldest son : — Held : B. tendered 
a false defence, & all the matters put in issue by 
his answer were disproved by the evidence. 

The thing to be looked to in matters of lunacy is 
the protection of the person & property of the 
lunatic, & for that purpose the encouragement to 
parties to interfere &; to bring the facts before the 
ct. It is obvious that this object wovdd in many 
cases be impeded, rather than promoted, by holding 
that aU agreements relative to the costs of the 
jiroceedings, or the ultimate division of the pro- 
perty, were void (Lord Cottenham, C.). — 
Persse V, Persse (1840), 7 Cl. & Fin. 279 ; West. 
110 ; 4 Jut. 358 ; 7 E. B. 1073, H. L. 

Annoiationa : — Mentd. Callaghan v. Callaghan (1841), 8 

Cl. & Fin. 374 ; Persse v. Persse (1856), 2 Jur. N, S. 351 ; 

Williams v. Williams (1865), 2 Drew. & Sm. 378. 


Sub-sect. 3. — Costs of Solicitor for 

Lunatic. 

1584. Right of lunatic to employ — Volition of 
lunatic — Costs paid from lunatic’s estate.] — 

Wentworth v. Tubs, No. 1600, post. 

1585. Necessity for proof of retainer — Whether 
acting bond fide.] — A solr., coining to the ct. to be 
allowed, out of a lunatic’s estate, the costs of 
opposing a commission on behalf of the lunatic, 
must give satisfactory evidence of a retainer on 
the i^art of the lunatic, & that he acted fairly 
bond fide under such retainer. Where, therefore, 
a solr., having notice that his claim would be 
opposed, failed to satisfy the ct. of his retainer, 
& the ct. entei*tained some doubt of the hona fides 
with which he had acted, his petition was dis- 
missed with costs, leave to amend being refused. 
A subsequent application, curing the defects of 
the former application, was granted by the ct. — 
lie Tayler, Ex p. Butt (1841), 5 Jur. 1172. 

1586. .]— Re Gallon (1844), 3 L. T. O. S. 

278, L. C. 

1587. Opposition vexatious.] — Where costs aro 
incurred in opposing a commission of inquiry as 
to the state of mind of a party & the opposition 
fails, although circumstances are stated showing 
a previous knowledge & that the opposition was 
vexatious, a solr. will be allowed the costs of 
opposition as between solr. client. — Field v. 
Tarner (1855), 3 Eq. Hep. 1012 ; 3 W. R. 469. 

1588. Defence not conducted in Interest of 
lunatic — Frivolous or needlessly litigious.] — 
Wentworth v. Tube, No. 1600, post. 

1589. .]— Re Jones (1890), 6 T. L. R. 442, 

L. JJ, 

1590. Lien on lunatic’s estate for costs.] — Re 

Rutter, Chester v. Rolfe, No. 1569, ante. 

1691. Failure to tax costs — In reasonable time.] 
—Re Otte (1845), 6 L. T. O. S. 122, L. C. 

1592. .] — Solrs., who claimed costs for 

^king out the commission, & for other business 
lunacy, obtained an order for taxation, but 
did not tax. Five years after the order the lunatic 
died, leaving real estate, but no personal property. 
Ihe solrs. sued the committees at law, but they 


set up Stat. Limitations, & the action failed. The 
solrs. now presented a petition praying an order 
for taxation with a view to proceedings to make the 
real estate liable, & the ct. made the order, but 
without prejudice to any question whether 
petitioners had any claim on the lunatic’s estate. — 
Re Hart (1852), 21 L. J. Oh. 810, L. JJ. 

Costs of supersedeas .] — See Sect. 6, post. 

Limitation of action.] — See Limitation of 
Actions, Vol. XXXII., p. 324, Nos. 98, 99. 


Sub-sect. 4. — Costs op Next op Kin and 
Parties interested in Estate. 

1 593. Opposition by heir-at-law.] — Whether the 
heir-at-law is entitled to the costs . . . must be 
determined on a petition presented by the heir-at- 
law. The question would be whether the opposition 
made by the heir-at-law to the commission was 
reasonable ; if made without reason, his costs will 
be disallowed (Lord Lyndhurst, C.). — Re Baker 
(1845), 5 L. T. O. S. 122, L. C. 

Costs of attendance .] — See Sect. 2, sub-sect. 2, 
C., ante. 


Sub-sect. 5. — What Costs Allowed. 

1594. Costs, charges & expenses .] — Re Moffatt 
(1845), 5 L. T. O. S. 262, L. C. 

See. noWy Lunacy Act, 1890 (c. 5), s. 109. 

1595. Expenses of medical witness — Without 
order under Lunacy Regulation Act, 1862 (c. 86), 
s. 11.] — Brockwell V. Butjlock, No. 535, ante. 

1596. Shorthand note of Judgment for purpose 
of appeal — Case already reported in law reports.] — 
Re Cathcart (No. 2) (1893), 37 Sol. Jo. 559, C. A. 


Sect. 5.~TRAVERSE OF INQUISITION. 

See Lunacy Act, 1890 (c. 5), s. 109. 

1597. Costs of petition— Whether discretion to 
allow,] — Sherwood v. Sanderson, No. 584, ante. 

1598. Costs of hearing — Discretion to allow sum 
to defray expenses.] — Re Bridge, No. 731, ante. 

1599. Traverse allowed after personal 

examination — Not matter of right.] — Sherwood v, 
Sanderson, No. 584, ante. 

1600. Unsuccessful traverse.] — The costs of an 
unsuccessful traverse of an inquisition of lunacy 
allowed out of the lunatic’s estate. 

I apprehend the law to be, that if a man is 
alleged to be a lunatic, whether truly or not, he 
may employ, so far as he can be said to exercise 
volition on the subject, a solr., not only to resist 
the commission, but afterwards, for the purpose of 
traversing it, & that, although the proceedings 
fail, the lunatic’s estate is liable for costs, subject 
to this — ^that if anything fraudulent or unfair — 
or perhaps I may go as far as to say frivolous 
or litigious — appears to have taken place on the 
part of the solr., the ct. may say that no debt 
arises (Knight Bruce, V.-O.). — ^Wentworth v. 
Tubb (1843), 2 Y. & C. Ch. Gas. 537 ; 1 L. T. O. S. 
456 ; 7 Jur. 738 ; 63 B. R. 241. 

Annotation Re Rliodes, Rhodes v. Rhodes (1800). 

44 Ch. D. 94. 


PART XII. SECT. 5. 

m. Petition hy huaband — To declare wife lunatic — Costs of wife* s opposition,\ — Re Dumbbill (1884), 10 P. R. 210. — CAN. 

n. Lunatic*s solicUor*s cos(s.} — MoLaugelin v. Faeshill (1908), 5 O. L. R. 858. — AUS. 

J. — VOL. XXXIII. B 
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Sect. 6. — SUPERSEDEAS. 

SeCt generally^ Lunacy Act, 1890 (c. 5), s. 109. 

No jurisdiction in lunacy to grant.] — See Sect. 2. 
sub-sect. 1 , ante, 

1601. Unsuccessful petitlon—By solicitor of 
lunatic — Acting for benefit of lunatic — & on advice 
of counsel.] — lie Smith (1844), 3 L. T. O. S. 197, 
L. C. 

1602. Refusal to make any order — Security 
against repetition of application — Except on proper 
grounds.] — Re Dyce Sombre, No. 768, ante, 

1603. Petition originating with third 

parties.] — Re Dyce Sombre, No. 758, ante. 


Sect. 7.— RECEIVER FOR LUNAllC NOT SO 

FOUND. 


1604. Abortive petition — Consent of lunatlc.]- 

-, [1890] W. N. 207, L. JJ, 

1 605. Duplicate evidence.] — Two sistei^ alleged to 
be persons of unsound mind not so found by inquisi- 
tion were detained in an asylum. Each was entitled 
to a one-third share in a small property ; one of 
them had also a mtge. of £392, & the other a mtge. 
of £58. Their sister applied for an order that she 
should be appointed receiver of their estates & 
that she might be at liberty to apply their income 
to their maintenance. For this purpose she took 
out two summonses in similar terms founded on 
evidence which had been previously filed. This 
evidence consisted of affidavits practically in 
duplicate by appct. stating the family history & 
property of the lunatics ; duplicate copies of an 
affidavit of the fitness of appct. to be receiver ; & 
affidavits by the medical attendant, which differed 
considerably. Separate undertakings by appct. 
to account were also filed. The master objected 
to the duplicate evidence & made one order 
appointing appct. receiver on both summonses ; 
allowing the whole income to be applied for main- 
tenance ; & directing that only such costs should 
be allowed as would have been incurred, if one set 
of affidavits & one undertaking had been filed 
in the two matters. 

The receiver appealed & asked that separate 
orders might be made : — R eld : the master’s order 
was right. It was necessary to have two 
summonses in the first instance, but not to have 
duplicate evidence. — Re Morris, [1912] 1 Ch. 730 ; 
81 L. J. Ch. 451 ; 106 L. T. 653, L. JJ, 


1606, Employment of solicitor — In connection 
with lunatic’s real estate — All Income necessary 
for maintenance — Liability of receiver.] — Solrs. 
appointed by the quasi-committee of a lunatic 
not so found by inquisition did work in respect of 
the lunatic’s re^ estate, the costs of which were not 
paid to them inasmuch as all the lunatic’s income 
was applied for her benefit & there were no funds 
available. Some of these costs were, as against 
the quasi-committee, barred by lapse of time : — 
Held : the quasi-committee was the statutory 
agent of the lunatic & was not personally liable 
to the solrs. appointed by him to act for the 
lunatic ; the cost of the soLra. were payable out of 
the estate of the lunatic ; the relation of the solr. 
& client did not exist between the solrs. & the 


quasi-committee, therefore the question of Stat. 
Limitations could not be raised by him ; &, if it 
might be raised by the judge, that in the present 
case it ought not to be pleaded . — Re E. G., [1914] 
1 Ch. 927 ; 83 L. J. Ch. 686 ; 111 L. T. 95 ; 58 
Sol. Jo. 497, L. JJ. 


Sect. S.-^COMMITTEES AND THEIR SURETIES. 

Sub-bect. 1. — In General. 

1607. Committee of person of estate — Appearance 
by separate solicitors.] — Re Chai^ers (1844), 8 
L. T. O. S. 278, L. C. 

1608. Prospective order.] — A lunatic was made 
deft, as one of the next of kin of an intestate. He 
So his committee presented a petition entitled in 
the suit. So also in the lunacy, praying that the 
lunatic might defend by his ^ardian. So that the 
committee might be appointed such guardian. 
The committee prayed that, as such, he might be 
at liberty to prosecute the claim of the lunatic as 
next of kin. So that all such costs as should be 
properly incurred, So as should not bo paid out of 
the estate to be administered in the suit might be 
raised So paid out of the lunatic’s estate. The 
ct. gave liberty to the committee to defend the suit, 
but refused to appoint a guardian as being un- 
necessary, or to make any prospective order as to 
costs. So directed the title in the cause to be struck 
out. 

The ct. will not make any order for the payment 
of extra costs out of the estate of a lunatic, until 
such costs have been incurred . — Re Manson 
(1852), 21 L. J. Ch. 249 ; 18 L. T. O. S. 260, L. JJ. 

See, also, Sect. 13, sub-sect. 3, post. 


Sub-sect. 2. — Appointment op Committee. 

1609. Proposals for appointment — Opposition to 
master’s report.] — Re Fust (1808), 1 CoUinson on 
Idiots, Lunatics, etc., p. 461, L. C. 

1610. Original appointment — Opposition to 
master’s report.] — Where a petition against the 
master’s report, approving of the appointment of 
a particular person to be committee of the person 
faded, costs were not ^ven against petitioner, as 
the relations of lunatic persons should not be 
discouraged from making application to the ct. — 
Re Collins (1848), 12 L. T. O. S. 61, L. C. 

1611. Appointment of new committee — Objec- 
tion — At risk of party objecting.] — Re Clarke, No. 
786, ante, 

1612. .] — Re Livesey (1845), 6 L. T. 

O. S. 69, L. C. 

Contest between trustees of will of 
lunatic’s father — & next of kin.] — Where testator 
had directed the trustees of his will to have the 
custody of his lunatic son, So such trustees had been 
allowed to go in before the Master to contest the 
appointment of committees of the person with the 
lunatic’s brothers, his next of kin. So the Master 
decided in favour of the brothers ; — Held : the 
trustees must pay the costs incurred by the next 
of kin out of testator’s estate. — Re Booth (1860), 
15 L. T. O. 8. 429, L. C. 


Sub-sect. 3. — ^Accounts. 

1614. Passing accounts — Irregularity.] — Ex p, 
Clarke, No. 916, ante. 

1616. Attendance of next of kin.] — Re 

Amoy (1807), 2 Coop, temp, Cott. 105 ; 47 E. li. 
1074, L. C. 

1616. ^ Surcharge successfully carried 

in .] — Re Radclifpe (1844), 4 L. T. O. 8. 109, L. 0. 

1617. Petition by executors of deceased 

committee.] — Re Brignall (1844), 3 L. T. O. 8. 
237, L. 0. 

1618. Expenditure without previous sanction of 
court.]— i2c Churchill (1839), 8 Jur. 719, L. 0. 

1619. .] — Be Jennings (1846), 4 L. T. O. S. 

389, L, 0. 



Part XII. — Costs. 


243 


Sub-sect. 4. — The Surety. 

1620. Death of surety — Costs of executing fresh 
security — ^Liability of trustees & executors of de- 
ceased surety.] — Committee having entered into 
fresh secmity, order made that the former bond 
should be cancelled, & the trustees & exors. of 
deceased surety should pay the costs of the peti- 
tion. — Re Bull (1843), 2 Coop, temp, Cott. 60 ; 
47 E. R. 1063, L. C. 

1621. Defaulting committee — Liability of surety 
for costs of recovery of balance — Construction of 
surety bond.] — Be Lockby, No. 008, ante, 

1622. Petition raising construction of 

bond.] — Be Lockey, No. 908, ante. 


Sect. 9.— COMPULSORY PURCHASE OF 
LUNATIC'S ESTATE. 

See Compulsory Purchase op Land, Vol. XI., 
pp. 256, 258, Nos. 1629, 1641, 1642, 1675. 


Skct, 10.— leases. 

Leases generally, see Landlord & Tenant, 
Vol. XXX., p. 429. 

1623. Apportionment of costs — Between estate Sc 
lessee.] — Apportionment of the costs of granting 
a lease of a lunatic’s estate, between the estate & 
the lessee. — Be Norfolk (Duchess), Ex p, 
Prickett (1818), 3 Swan. 130 ; 36 E. R. 801, L. C. 

1624. Renewal of lease — Application to court for 
direction to committee.] — Where a lunatic was 
bound by covenant to grant a renewal of a lease, 
the expenses incurred by the lessee in applying 
to the Court, under Infants Property Act, 1830 
(c. 65), for a direction to the committee to execute 
a lease instead of the lunatic, must be borne by 
the lunatic’s estate . — Ex p, Barnes (1848), 17 
L. J. Ch. 430, L. 0. 

Annotation : — Befd. Wortham r. Dacre (1856), 2 K. & J. 

437. 

1625. Lease of lunatic’s life estate — Approval by 
court — Attendance of heir-at-law.] — On a petition 
being presented for the confirmation of the Master’s 
rei^ort, approving of a lease for twenty-one years 
of a house belonging to a lunatic, determinable 
on his decease, the heir-at-law, who was also one 
of the next of kin, appeared by counsel : — Held : 
he was only entitled to the costs of his appearance 
as one of the next of kin. — B^ Dynbley (1853), 
21 L. T. O. S. 82 ; 1 W. R. 294, L. J. 


Sect, 11.— MORTGAGES. 

Sub -sect. 1. — Reconveyance on Lunacy 

OP Mortgagee. 

1626. Whether costs borne by lunatic’s estate.]— 

The costs of the committee ol a lunatic mtgee 
requisite to enable him to reconvey to the mtgoi 
under 4 Geo. 2, c. 10, including the costs of th< 
reference, are to be paid out of the lunatic’i 
estate, whether the application be made by th< 
mtgor., or by the committee, which is the usua 
course. If the mt^or. be ready .to pay, the com 
mittee of a lunatic mtgee. should apply for i 
reference under the statute, & it seems he woulc 
not be allowed to bring an action . — Be Lewis 

(1820), 1 Jac. & W. 264; 3^ 

iij. xv. o76, L. O. 

^ Marrow (1841), Cr. & Ph. 142 
Ph. 348; Be Whoele: 

1 Oh. 823. Reid. Be Biddle (1863), 28 L. J. Ch 
23. ttentd. King v. South (1848), 6 Hare, 473. 


1627. .] — Ex p. Brearley (1832), cited 

in 1 De G. M. & G. 434, n. ; 42 E. R. 620. 

1628. .] — Semble : the expenses of the 

proceedings imder 11 Geo. 4 & 1 Will. 4, c. 60, 
s. 6, for the purpose of obtaining a reconvey«mce 
of a mtged. estate from a mtgee. of unsound mind, 
but not found such by inquisition, are to be borne 
by the mtgor . — Be Marrow (1841), Or. & Ph. 
142 ; 10 L. J. Oh. 340 ; 41 E. R. 444. 

Annotations: — ^Befd. King v. Smith (1848), 6 Hare, 473. 

Mentd. Bx p. Ommaney (1841), 5 Jur. 647. 

1629. .] — The costs of proceedings under 

11 Geo. 4, & 1 WiU. 4, c. 60, s. 3, for the purpose of 
obtaining a reconveyance of a mortgaged estate 
from a Kmatic mtgee. are to be home by the lunatic’s 
estate . — Re Townsend (1847), 2 Ph. 348 ; 16 
L. J. Ch. 466 ; 9 L. T. O. S. 429 ; 41 B. R. 977, 
L. 0. 

Annotations: — ^Refd. King v. Smith (1848), 6 Hare, 473. 

Mentd. Webb r. OrosBO, [1912] 1 Ch. 323. 

1630. .] — The costs of the proceedings for 

obtaining from the committee of a lunatic a re- 
conveyance of premises mtged. to the lunatic 
will be ordered to be paid out of the lunatic’s 
estate, where the lunatic is beneficially interested 
in the mtge. money, & the petition is presented 
by the committee. This rule will not, however, 
be acted on if the mtgor. presents the petition, 
unless in cases where the committee has declined 
to take that step — Be Wheeler (1862), 1 De 
G. M. Sd G. 434 ; 21 L. J*. Ch. 769 ; 20 L. T. O. S. 
67 ; 42 E. R. 620, L. C. 

Annotations : — Distd. Be Stuart, Ex p. Marshall (1859), 4 

De G. & J. 317. Mentd. Webb v, Crosse, [1912] 1 Ch. 

323. 

1631. Exception of cost of stamp.] — Upon 

the petition of the committee of a lunatic mtgee., 
an order was made vesting the estate in the mtgor., 
the costs of the order to be paid out of the lunatic’s 
estate, with the exception of the stamp, which 
was to be paid by the mtgor. — Re Thomas (1853), 
22 L. J. Ch. 858 ; 20 L. T. O. S. 299 ; 1 W. R. 
155, L. 0. 

Annotation: — FoUd. Be Biddlo (1853), 23 L. J. (IJh. 23. 

1632. Lunatic not so found.] — Where, 

through the lunacy of a mtgee., not foimd lunatic 
by inquisition, a petition under Trustee Act, 1850 
(c. 60) is rendered necessary in order to enable 
the mtgor. to pay off the mtge. debt, the costs 
must be paid out of the mtge. debt. There being 
no committee, but only a receiver of the mtgee. ’s 
estate imder 8 & 9 Viet. c. 100, the costs of the 
appearance of the heir-at-law & next of kin were 
allowed . — Be Biddle (1853), 2 Eq. Rep. 71 ; 23 
L. J. Ch. 23 ; 22 L. T. O. S. 217 ; 2 W. R. 60, 
L. JJ. 

1633. .] — The rule that a lunatic 

mtgee. bears the costs of proceedings, under 
Trustee Act, 1850 (c. 60), occasioned by his lunacy, 
to obtain a reconveyance of the estate, applies 
equally to a person of unsound mind not so found 
by inquisition, & whether the proceedings are 
taken in a redemption suit, or in the course of the 
administration of the mtgor. ’s estate . — Be Viall, 
Hawkins v. Perry, Ex p, Sargbant (1866), 8 
De G. M. & G. 439 ; 25 L. J. Ch. 656 ; 4 W. R. 

686 ; 44 E. R. 460, L. JJ. 

Annotation Refd. Be Sparks (1877), 37 L. T. SOI. 

1 Q 34 , Costs of appearance of heir-at- 

law Sc next of kin.] — Re Biddle, No. 1632, ante, 

1635. .] — M Rowley, No. 1312, ante. 

1686. Mortgagor served with petition.] — 

Where the committ^ of a lunatic mtgee. presents 
a petition imder Trustee Act, 1860 (c. 60), for a 
reconveyance of the mtged. estate to the mtgor. , 
the mtgor. is not entitled to his costs out of the 
lunatic’s estate, even though served with the 

B 2 
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Sect. II. — Mortgages: Sub-sects, 1 & 2. Sects, 12 
<8? 13 : Suh-sects, 1, 2, 3, 4 (fc 5,] 

petition . — Re Philups (1869), 4 Ch. App. 629 ; 
17 W. R. 904, L. J. 

1687. AppUcatlon by mortgagor— Com- 

mJttee’s refusal to proceed.] — Re Wheeler, No. 
1630, ante, 

1638. .] — Where a mtgee. becomes of 

unsound mind, & the mtgor. desires to pay off the 
mtge. debt A presents a petition, to obtain a vest- 
ing order, he must pay the whole of the mtge. 
debt & interest into ct., & will not be allowed the 
costs of his petition, nor wOl he have to pay the 
mtgee. 's costs . — Re Sparks (1877), 6 Ch. I). 861 ; 
87 L. T. 801 i 25 W. B. 869, L. JJ. 

1639. Lunatic a trustee — To the knowledge 

of mortgagor.] — Re Towers, Ex p. Clay (1830), 
cited in Sbeltord on Lunatics, 2nd ed. p. 610, L. C. 

Annotations : — Folld. lie Lewos (1849), 1 H. & Tw. 123 ; 
Jte Stuart, Ex p. Marshall (1859), 4 l)e G. & J. 317. 

1640. .] — Where a mtge. in fee 

had been executed witli knowledge that the mtgee. 
was a trustee only of the money advanced, & the 
mtgee. became lunatic, all such extra costs of 
procuring a reconveyance as were occasioned by 
the lunacy wei^e thrown upon the mtgor., &> were 
not payable either by the lunatic, or by the parties 
beneilcially interested in the mtge. money. — 
Re Lewes (1819), 1 Mac. & G. 23 ; 1 H. & Tw. 
123 ; 18 L. J. Ch. 153 ; 13 Jur. 648 ; 47 E. B. 
1352, L. C. 

Annotations: — Consd. Webb r. Crosse, 11912] 1 Ch. 323. 
Refd. Re Townsend (1850), 1 Mac. & G. 686. 

Trust unknown to mortgagor.] — 

In the case of a petition by a mtgor., seeking to 
confirm the Master’s report as to a lunatic mtgee., 
& a reconveyance of the mtged. premises, & 
appointment of new trustees, there being no proof 
that the mtgor. w aware of the lunatic being a 
trustee, the costs of & incidental to the applica- 
tion were ordered to be paid out of the trust 
estate . — Re Townsend (1850), 1 Mac. & G. 686 ; 
2 H. & Tw. 185 ; 47 E. B. 1649, L. C. 


Sub-sect. 2. — Reconveyance on Lunacy 
OP Mortgagee’s Hehi. 

1642. Costs borne by mortgagor.] — ^Where a 
mtge. in fee had been paid off bo the mtgee.’s 
exor., & a petition was presented under Trustee 
Act, 1850 (c. 60), by the mtgor. for a reconveyance 
from the mtgee.’s heir, who was a lunatic, or 
for a vesting order : — Held : mtgor. must pay the 
costs of the proceeding. — Re Stuart, Ex p. Mar- 
shall (1859), 4 De G. & J. 317 ; 45 E. B. 123, 
L. C. 

Annotation : — Reid. Wobb v. Crosse, [1912] 1 Ch. 323. 

1643. .] — On a mtge. being paid off, the 

costs of obtaining a vesting order, rendered 
necessary by the lunacy of the heir-at-law of the 
mtgee., were ordered to be paid by the mtgor. — 
Re Jones (1860), 2 De G. F. & J. 654 ; 80 L. J. 
Ch. 112 ; 3 L. T. 495 ; 7 Jur. N. S. 115 ; 9 W. B. 
175 ; 45 E. B. 736, L. JJ. 


Sect. 12.— TRUSTS. 

1644. Committee’s costs — Paid by cestui que 
trust.] — The costs of the committee of a lunatic 


trustee conveying under the statute [4 Goo. 2, 
c. 10], must be paid by the ceetuia que trust The 
estate being vested in the luimtic upon trusts 
for securing an annuity, & subject thereto upon 
trust for the grantor of the annuity, the grantee 
& the assignee of the grantor ot the annuity were 
ordered to defray equally the committee’s costs 
of an application by them for a reconveyance of 
the estate . — Re Pbarse, Ex p, Pearse (1823), 
Turn. & R. 325 ; 37 E. R. 1126. 

1645. No order made.] — Where a trustee be- 
comes a lunatic, & consequently an application 
to the ct. in Lunacy becomes necessary for the 
purpose of obtaining a transfer oi the trust fimds, 
no order as to costs will be made . — Re Garden 
(1865), 6 New Bep. 347 ; 34 L. J. Ch. 466. 


Sect. 13. — ACTIONS. 

Sub-sect. 1. — In General. 

1646. Whether solicitor can recover his costs by 
action.] — (1) A solr. employed on part of a lunatic 
can have no action against him for his bill of costs. 

(2) Committee of lunatic has a lien on the 
lunatic’s estate. — Barnesley v. Powell (1760), 
Amb. 102 ; 27 E. R. 63. L. C. 

Annotations : — Oenerally, Reid. Re Rutter, Chester r. Rolfe 

(1853), 4 Do G. M. & G. 798 ; Re, E. G., [1914] 1 Ch. 927. 

Mentd. Shaw v. Neale (1858), 6 H. L. Cas. 581. 

1647. Suit for dissolution of partnership.] — On 

dissolution by reason of lunacy, the costs of the 
suit are to be borne by the joint partnership 
assets. — Jones v. Welch (1855), 1 K. & J. 765 ; 

1 Jur. N. S. 994 ; 69 E. R. 668. 

1648. Suit for partition.] — To a suit for partition 
of property, one undivided share of which was 
vested in a lunatic’s tenant in tail in possession, 
with remainder to an infant tenant in tail, with 
remainder to a married woman in t^, with re- 
mainders over, the persons interested in remainder 
after the lunatic & infant tenants in tail, were 
made defts., & they, by their answers, claimed 
such interests in the undivided share of the pro- 
perty as they were alleged to have by the Dill : 
— Held : the persons so named as defts. were not 
unnecessary parties to the suit ; &, having regard 
to the remoteness, & uncertainty of their interest 
in the property, their costs up to the decree on 
the hearing should be a charge on the property, 
which should be allotted in severalty in respect 
of the undivided share in which they were so 
interested. — Singleton v, Hopkins (1865), 25 
L. J. Ch. 60 ; 26 L. T. O. S. 146 ; 1 Jur. N. 8. 
1199; 4 W. R. 107; subsequent proceedings, sub 
nom* Re Bloomar (1857), 2 De G. & J. 88, L. JJ. 

.] — Re Bloomar, No. 1097, ante, 

1650. Costs of unsuccessful appeal.] — Ri 
Barlow’s Will, No. 1034, ante. 

1651. Proceedings lor order for payment out ol 
lunatic’s funds.] — Defts. held securities & money* 
on behalf of a domiciled Frenchman who had hac 
business relations with them as bankers & stock 
brokers respectively. He became of unsounc 
mind, & F. was appointed provisional a dmin is 
trator of his property by the French ct. P* 
requested defts. to transfer the proper^ to him 
offering to prove the orders of the French ct 
appointing him administrator in any manne 
satisfactory to defts. ; but they declined to transfe 
the property without an order of an English ct. 


PART XII. SECT. 13, SUB-SECT. 1. 

o. Suit for partition — Appoint- 
ment of guardian ad litem,] — ^Applica- 


tion refused In a partition sui^ that 
costs ot appointing guardian ad litem 
of deft., a person of unsound mind, not 
BO found, « of proving bor unsounducss 


it mind by affidavits, bo bomo 1^ 
left.'s share in estate. — M astbps 
dASTEBS (190^, 2 N. B. Bq. h® 
,86 ; 23 0. L. T. 266. — CAN. 



Part XII.— Costs. 


245 


— Held : the case was governed by Didisheim v. 
London & Westminster Bank^ No. 1066, ante^ & 
in view of that decision defts. had shown an 
undue & ui^easonable excess of caution in the 
attitude which they had assumed, & were not 
entitled to costs in procee(hngs by P. & the 
lunatic for an order for the delivery of the pro- 
perty to P. — PfilJlGRIN V, COUTTS & CO., P6l6GRIN 
V. Messel (L.) & Co., [1916] 1 Ch. 696 ; 84 L. J. 
Ch. 570 ; 113 L. T. 140. 


Sub-sect. 2. — ^Liability op Next Friend. 

1652 . Plaintiff supposed to be Insane — Subse- 
quently found sane — Liability to plaintilT.] — 
Palmer v. Walesby, No. 1460, ante. 

1663 . Liability to defendant.] — 

Palmer v. Walesby, No. 1460, ante. 

1654 . Subsequently found insane — Reim- 

bursement out of lunatic’s estate — Benefit of 
lunatic.] — Beall v. Smith, No. 485, ante. 

1655 . Security for costs — Insolvency of next 
friend.] — Cruickshank v. Knowles (1897), cited 
in Halsbury’s Laws of England, Vol. XIX., p. 403. 


Sub-sect. 3. — Position op Committee. 

1656 . Joined as ro-plalntiff — Death of lunatic — 
Dismissal of committee from action.] — Harland 
r. Garbutt, [1881] W. N. 8 

1657 . Extent of liability — Estate of lunatic In his 
hands.] — Where a lunatic & his committee were 
unsuccessful applts., it was held, in the absence 
of any principle to the contrary, & in the special 
circumstances of the case, that resps. were entitled 
to costs as against the committee only to the extent 
of the lunatic’s estate coming to liis hands & not 
personally. — Bradford Old Bank v. Sutcliffe, 
[1918] 2 K. B. 852, n. ; 88 L. J. K. B. 85, C. A, 

1658 . Lien for costs.] — Barnesley v. Powell, 
No. 1646, ante. 


Sub-sect. 4. — Costs of Guardian ad litem. 

1669 . Costs must be incurred — Before any order 
made.] — f?c Manson, No. 1608, ante. 

1660 . Defendant becoming insane after action 
brought— Recovery before hearing.] — Where a 
deft, originally appeared by his own solr. & after- 
wards became insane, & pltf. obtained an order 
appointing the solr. to the Suitors’ Fee Fund his 
solr . in the cause, but deft, having recovered some 
time before the hearing took no steps to discharge 
such order until the suit was brought to a hearing : 
-^Held : deft, must pay the costs of the solr. to 
the Suitors’ Fee Fund l 3 efore obtaining an order 
to substitute his original solr., but might add such 
^sts to his own costs of the suit. — FIiampton v. 
Webb (1863), 2 New Bep. 647 ; 9 L. T. 114 ; 11 
W. R. 1018. 

Amwtaiimi .—Reid. Blyth r. Green, [1876] W. N. 214. 

1661 . Defence of Insanity pleaded — Withdrawal 

procure witness.] — Emanuel v. Kirk 

(1886), 29 Sol. Jo. 258. 

Annotation .—Reid. Eady v. Elsdon, [1901] 2 K. B. 460. 


1662. Nullity suit — Costs of official solicitor.]- 

Jackson v. Jackson, No. 151, ante. 


Sub -SECT. 6. — Liability of Solicitors acting 
FOR Person of Unsound Mind. 

1663 . Ex parte order obtained — Knowledge of 
pending petition In lunacy — Whether professional 
misconduct.] — (1) A solr. is not prevented from 
taking legal proceedings on behalf of his client by 
the mere fact that to his knowledge a petition in 
lunacy for an inquiry into the state of mind of 
the client is pending, provided that he believes 
the client to be sane. The ct. will, however, in 
a proper case, when informed of the petition, 
stay the proceedings until the inquiry is completed. 

(2) A solr. who was aware that a petition in 
lunacy against his client was pending obtained 
on her behalf an order ex p. without disclosing the 
fact, lie believed her to be sane, but she was 
subsequently found to be of unsound mind. 
Upon the order being discharged : — Held : he had 
not been guilty of such professional misconduct 
as to make him liable for the costs. — Re Arm- 
strong (George) & Sons, [1896] 1 Ch. 536; 65 
L. J. Ch. 258 ; 74 L. T. 134 ; 44 W. R. 281 ; 40 
Sol. Jo. 228. 

Annotation : — Qenerally, Refd. Didisheim v. London &: 

Westminster Bank, [1900J 2 Ch. la. 

1664 . Conduct of defence — Ignorance of in- 
sanity.] — Where an authority given to an agent 
has without liis knowledge been determined by 
the death or lunacy of the principal, &, sub- 
sequently, the agent has, in the belief that he was 
acting in pursuance thereof, made a contract or 
transacted some business with another person, 
representing that, in so doing, he was acting on 
behalf of the principal, the agent is liable as having 
impliedly warranted the exi^nce of the authority 
winch he assumed to exercise, to that other person 
in respect of damage occasioned to him by reason 
of the non-existence of that authority. 

Solrs. were instructed by a client to conduct 
his defence to an action which was then threatened 
& was afterwards commenced against him. Before 
the commencement of the action the client became, 
& was certified as being, of unsound mind. In 
ignorance of his unsoundness of mind, & of his 
having been so certified, the solrs. entered an 
appearance for him in the action, & delivered a 
defence, to which pltf. replied, & other inter- 
locutory proceedings took place in the action. 
Subsequently, the action not having come to 
trial, pltf.’s solr. was informed that deft, had 
been certified as being of unsound mind ; & an 
application was made on behalf of pltf. at chambers 
for an order that the appearance & all subsequent 
proceedings in the action should be struck out, 
& that the solrs. who had assumed to act for 
deft, should be ordered personally to pay pltf.' s 
costs of the action up to date, on the groimd that 
they had so acted without authority. The master 
made an order that the appearance & subsequent 
proceedings in the action should be struck out, 
but refused to make an order for payment of the 
pltf.’s costs by the solrs. personally, which refusal 
was on appeal affirmed by the judge at chambers : 


part XII. SECT. 18, SUB-SECT. 2. 

— Intention to 
in province — During lunatic's 
lut o ^ ^^0 aext friend of 

tmsonnd mind not bo 
_ son who had rotumed 
after an ahsonoe of 21 years 


& who eiroreBBod his intention to remain 
here during his mother’s life, security 
for costs could not be ordered against 
him.— S tauffer v. London & 
Western (1913), 24 O. W. R. 627 : 4 
O. W. N. 1336 ; 10 D. L. R. 863.— CAN. 

q. Where suit appears unneces- 


J — Youno r. Heron (1868), 14 
Gr. 680.— CAN. 

PART XII. SECT. 13, SUB-SECT. 5. 

16641. Conduct of defence — Ignorance 
of insonifi/.]— G rose r. Bank of New 
South Wales (1910), 11 S. R. N. S. W. 
24 ; 27 N. S. W. W. N. 145.— AUS. 
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Sect, 18. — Actions: Siib-sect, 5. Sects. 14 <fe: 15. 
PaH XIII. Sects. 1, 2, 8, 4 <£: 5.] 

■ the solrs. who had taken on themselves 
to act for deft, in the action had thereby impliedly 
warranted that they had authority to do so, & 
therefore were liable personally to pay pltf.’s 
costs of the action. — Yonge v. Toynbee, [1010] 
1 K. B. 215 ; 79 L. J. K. B. 208 ; 102 L. T. 57 ; 
26 T. L. R. 211, C. A. 

AnnotcUions : — ^Refd. Re Dxmn, Simmone v. Liberal Opinion, 
[19111 1 K. B. 966 ; Fern6e v. Gorlitz, [ 1916 ] 1 Cn. 177 . 
Menta. Haxby v. Wood Advertising Agency ( 1913 ), 109 
I.. T. 946 ; McNealltJ. Hawes ( 1923 ), 92 L. J. K. B. 729 ; 
Re Winglields, [ 1923 ] 2 K. B. 112 ; Edwards v. Porter, 
[ 1925 ] A. C. 1 . 

Liability as next friend.] — See Sect. 13, sub- 
sect. 2, ante. 


Sect. 14.-^ISSUE AS TO CONTRACTUAL 

CAPACITY. 

1665. Purchase of real estate — Purchaser found 
lunatic after payment of deposit — As from time 
prior to contract.] — Frost v. Beavan, No. 134, 
ante, 

1666. Impeachment of settlement.] — A gentle- 
man made a settlement of nearly the whole of his 
property in trust for himself for life, & then for 
four of his five children & their issue. About 
two years afterwards he was found lunatic. A • 
son who took no benefit imder the settlement 
desired to have it impeached, & adduced evidence 
showing that there was reasonable ground for 
contending that the settlor was of unsound mind 
when he executed it. The income of the lunatic 
was amply sufficient for his wants : — Held : no 
proceedings ought to be directed at the expense 
of the lunatic’s estate, but the excluded son ought 


to be allowed to file a bill, as next friend of the 
lunatic, without giving security for costs, to im- 
P€)ach the settlement.— G ordon (1875), 10 
Ch. App. 192 ; 44 L. J. Ch. 208 ; 32 L. T. 348 ; 
23 W. R. 700, L. JJ. 


Sect. 15.— ISSUE AS TO TESTAMENTARY 

CAPACITY. 

1667. Whether costs of appeal allowed — Out of 

estate.] — D itchburn v. Pearn, No. 217, ante. 

1668. .] — Dimes v. Dimes, No. 368, 

ante. 

1669. Costs of all parties allowed out of estate.] — 

In a testamentary suit the will was opposed by 
the next of kin on the ground of testator’s insanity. 
The ct. held that at the time of making the will 
testator was of sound mind, memory & under- 
standing, & granted probate. But in deciding 
the question of costs, it held that when testator’s 
general conduct, though it fell short of insanity 
is such as to raise doubts as to his sanity, & after 
due inquiry, to afford reasonable groimds for 
litigating the questions, the costs of all parties 
ought to be borne out of the estate. Accordingly, 
it allowed the unsuccessful opponents of the will 
costs out of the estate. — D avies v. Gregory 
(1873), L. R. 3 P. & D. 28 ; 42 L. J. P. & M. 33 ; 
28 L. T. 239 ; 37 J. P. 279 ; 21 W. R. 462. 

Annotations : — FoUd. Roe v. Nix, [1893] P. 66 ; Brown v. 
Penn (1895), 12 T. L. R. 46. Consd. Browning v. Mostyn 
(1897). 66 L. J. P. 37. Refd. Richardson t?. Wood (1901), 
45 Sol. Jo. 380. 

Costs of heir-at-law.] — See Executors, Vol. 
XXIII., p. 272, Nos. 3346-3350. 

See^ also. Executors, Vol. XXIII., pp. 261, 
262, 264, 269, 395, Nos. 3187-3192, 3224, 3305, 
4668 ; Evidence, Vol. XXII., p. 617, No. 6836 


Part XIII. — Administration in Regard to Reception and 

Care of Lunatics. 


Sect. 1— THE COMMISSIONERS IN LUNACY. 

See Lunacy Act, 1890 (c. 5), ss. 162, 187, 191, 
194, 208, 226; Lunacy Act, 1911 (c. 40), s, 3; 
Mental Deficiency Act, 1913 (c. 28), ss. 22, 26, 65. 

1670. Liability for wrongful detention.] — Har- 
nett V. Bond, No. 1869, post. 


Sect. 2.— THE VISITORS IN LUNACY. 

Lunacy Act, 1890 (c. 5),ss. 163-173,176-179, 
181, 183-180 ; Mental Deficiency Act, 1913 (c. 28), 
ss. 28, 40, 66 ; Rules in Lunacy, 1892, rr. 100, 
107 ; Rules in Limacy, 1893, r. 5. 

1671. Power to make agreements — For plans for 
asylums — Plans not ultimately approved.] — A 
d^laration against the clerk to a committee of 
^itors of a county lunatic asylum, under 8 & 9 
Vi(^. c. 126, ss. 16, 17, stated, that the committee 
under the statute agreed with pltf,, in considera* 
tion that he would render his services as an archi- 
tect in examining the site of a proposed lunatic 
^ylum, & preparing the requisite probationary 
draTwn^ for the committee, ® all other drawings 
Inquired to be submitted to the Comrs. in Lunacy 
the Secretary of State, that a certain sum should 


bo paid to him, & averred that he did prepare 
requisite probationary drawings for the approval 
of the committee, & was ready to prepare fidf other 
drawings to be submitted to the Comrs. & Secreta^ 
of State, but that the committee wrongfully dis- 
charged him Sc prevented him from completing 
the agreement. Second plea, that pltf. did not 
prepare the requisite probationary drawings. 
Fifth plea, that a reasonable time had elapsed 
for pltf. to prepare the requisite probationary 
drawings for the approval of the committee, &; 
that pltf. prepared divers drawings which were 
not approved of by the committee, but rejected 
by them, & that, save as aforesaid, pltf. did not 
prepare any probationary drawings ^for the ap- 
proval of the committee, wherefore, etc. : — Held: 

* probationary ” drawings meant drawings to be 
approved of by the committee, the Comrs., S& 
the Secretary of State ; even if the visitors could 
contract for the payment for plans not approved 
of, yet there was a contract here which would 
make them liable for dismissing pltf. ; &, pltf. 
could not recover on the indebitatus counts. 

Qu, : whether the visitors had power to contract 
for the payment for plans not ultimately approved 
of ; whether mandamus to the treasurer of the 
county would be the proper remedy in such a 
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case ; whether the clerk could be sued ; & whether 
the county would be liable on such a contract. — 
Moffatt V. Dickson (1863), 13 0. B. 643 ; 1 
0. L. E. 294 ; 22 L. J. 0. P. 265 ; 17 Jur. 1009 ; 
138 B. R. 1311. 

Annotations: — ^Reld. Kendall v. King (1856), 17 C. B. 483. 

Mentd. Moffatt v. Laurie (1855), 15 C. B. 683. 

1672. Breach ol contract by committee — 

Remedy by action — Or mandamus.] — Moffatt v. 
Dickson, No. 167], ante, 

1678. Clerk sued in name of 

committee.]— Moffatt v, Dickson, No. 1671, ante, 

1674. .]■— By 8 & 9 Viet. c. 

126, s. 17, a select number of the justices for a 
county or borough, called the “ committee of 
visitors,** were impowered to contract for plans, 
etc., for the erection of a lunatic asylum for the 
county, etc. ; &, by sect. 16, they were enabled 
to sue & be sued in the name of their clerk : — Held : 
an action might be maintained against the com- 
mittee of visitors in the name of their clerk, in 
respect of a contract so entered into by them, 
although x>ltf. might have no means of enforcing 
liis judgment when obtained. — Kendall v. King 
(1856), 17 C. B. 483 ; 25 L. J. 0. P. 1,32 ; 20 
J. P. 246 ; 4 W. E. ,389 ; 139 E. R. 1163. 

Annotations: — Mentd, Hall v. Taylor (1858), K. B. & E. 

107 ; Itohln Bridge Co. v. Southampton L. B. of Health 

(1858), 0 W. 11. 223 ; Ward v. Lowndes (1850), 5 Jur. 

N. S. 1124 ; Bush v. Beavan (1862), 1 H. & C. 500 ; Coe 

V. Wise (1864), 5 B. & S. 440. 

1676. Presumption that visits duly paid — After 
long lapse of time.] — Martin v, Johnston, No. 
475, ante, 

1676. Theft of goods purchased for asylum — 
Property In county council — Not in visiting com- 
mittee.] — In an indictment for larceny of meat 
bought by the county authority for the inmates 
of the county asylum, the property in the meat 
should be laid in the county council & nob in the 
asylum visiting committee. — R. v. Hunting & 
Ward (1908), 73 J. P. 12 ; 1 Cr. App. Rep. 177, 
C. C. A. 


Sect. 3.— VISITATION. 

See Lunacy Act, 1890 (c. 5), ss. 183-185, 187- 
)5, 197-199,201-206 ; Rules in Lunacy, 1893, r, 5. 


Sect. 6.— COUNTY AND BOROUGH ASYLUMS. 

See Lunacy Act, 1890 (c. 6), ss. 238-278 ; 
Lunacy Act, 1891 (c. 66), ss. 14-16, 29 ; Mental 
Deficiency Act, 1918 (c. 28), ss. 27, 29, 30, 32- 
34, 38 ; Local Government (Adjustments) Act, 
1913 (c. 19), s. 1 ; Asylum Officers* Superannua- 
tion Act, 1909 (c. 48) ; Asylum & Certified Institu- 
tions (Officers* Pension) Act, 1918 (c. 33) ; Lan- 
cashire County (Lunatic Asylums & other Powers) 
Act, 1891 (c. XX). 

1678. Plans for asylum — Probationary plans.] — 

Moffatt v, Dickson, No. 1671, ante, 

1679. Sale of land for asylum — Approval before 
signature.] — (1) A contract for the sale of land to 
the committee of visitors of a lunatic asylum may 
be approved of by the ct. of quarter sessions before 
being actually signed by the parties, if it can be 
identified as the contract which was afterwards 
entered into. 

(2) 16 & 17 Viet. c. 97, s. 36, incorporating the 
clauses of Lands Clauses Consolidation Act, 1846 
(c. 18), with respect to the purchase of lands by 
agreement, & with respect to the purchase-money 
or compensation coming to parties having limited 
interests, enables the parties having limited 
interests to contract with the committee of visitors 
for the sale of land, although the committee of 
visitors have no compulsory powers of purchasing. 
— Devenish V, Brown (1856), 26 L. J. Ch. 23 ; 
27 L. T, O. S. 287 ; 20 J. P. 820 ; 2 Jur. N. S. 
1043 ; 4 W. R. 783. 

1680. By limited owner.] — Devenish v. 

Brown, No. 1079, ante, 

1681. Agreement to unite — Boroughs paying 
annual rent — Transference of liability to county 
council — Subject to existing contracts.] — By an 

agreement made in 1844 between the county of 
S. & the borough of W. it was agreed that the 
county & borough should unite for the purpose 
of providing a coimty lunatic asylum for paupers, 
to be erected at their joint expense in certain 
specified proportions, & an asylum was erected 
accordingly. By an agreement in 1846, the county 
of M. joined this union, & agreed to pay a specified 
sum in respect of the expenses already incurred 
& to be incurred in the erection of the asylum, 
& it was also agreed that these three bodies should 
contribute to the future maintenance of the 


4.— UCENCED HOUSES AND HOSPITALS. 

See Lunacy Act, 1890 (c. 6), ss. 21, 207-209, 211- 
219, 221-226, 227-232, 234-237 ; Mental 

Deficiency Act, 1913 (c. 28), ss. 20, 46 ; Rules as 
to Institutions for Lunatics, 1925, No. 75. 

1677. Licenced house — Restriction against user 
of premises for trade — Use of house as private 
trade.] — In a lease of a house, made in 
lou2, there was a covenant, with a clause of for- 
feiture, not to use or exercise the trades or busi- 
nesses of a butcher, baker, slaughterman, melter 
of tallow, tallow chandler, tobacco pipe maker, 
wbacco pipe burner, soap maker, sugar baker, 
lellmonger, dyer, distUler, victualler, vintner, 
tavern keeper or coffee house keeper, tanner, 
common brewer, or any offensive tr^e, without 

• the lease was not forfeited by 
carrying on any occupation besides a trade, & 
t not a tr^e to use the house as a private 
unatic asylum ; the word trade in tffis covenant 
^PP^cable only to a business conducted by 

d. Wetherbll V, Bird 
2 SuBL 101 ; 4 Nev. & M. K. B. 285 ; 

4 U J, K. B. 52 ; 111 B. R. 63. 


^2 ; 111 B. E, 63, 


asylum in certain shares. These three bodies thus 
became the joint owners of the asylum. By sub- 
sequent agreements, made in 1851, 1866, & 1869 
respectively, the boroughs of O., B., & L, in the 
county of Salop were admitted to & joined this 
union, &; became united with the coimties of S. 
& M. & the borough of W., for the purpose of using 
the joint asylum for their lunatics, each having a 
representative on the board of visitors. These 
agreements provided that these three boroughs 
should pay an annual rent to the treasurer of the 
asylum for the privilege of using the asylum, & 
they also provided that in case of a dissolution of 
the union these boroughs should not be entitled 
to any right, claim, or interest in the asylum, & 
in consideration thereof should not be liable, 
during the continuance of the union, to contribute 
towards the expenses of the asylum, Bach of 
the three boroughs was, at the ^te when Local 
Government Act 1888 (c. 41), came into operation, 
a quarter sessions borough with a population of 
less than ten thousand : — Held ; the liability of 
the boroughs of O., B., & L., under the above 
agreements, to provide for the maintenance, 
management of, & other dealings with the joint 
aaylum, was not extinguished, but was trans- 
ferred under Loci^l Gk)verninent Act, 1888 (c. 41), 
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sect, 3, j 

adjudge the legal place of settlement of such 
pauper, have no power to make a retrospective 
order upon the parish for the payment of mainte- 
nance during the time of his confinement in the 
asylum, antecedent to their adjudication : — the 
charges so incurred must be borne by the county. 

An order of justices made under the 6 Geo. 4, 
c. 71, stated, “ that the justices, after due examina- 
tion had on oath, having adjudged the legal place 
of settlement of a pauper lunatic, confined in a 
lunatic asylum, to be in M., did thereby require 
the churchwardens & overseers of M. to pay to the 
treasurer of the lunatic asylum £10 16s. due for 
twenty -four weeks’ maintenance, etc., being at 
the rate of 9s. per week, &; to pay the same weekly 
sum during so long a time as the pauper should 
remain therein.” The parish of M. appealed 
against this order, & in their notice of appeal 
described it as an order of settlement & mainte- 
nance : — Held : as the parish of M. had treated 
this as an order of settlement, it must be presumed 
that there was no other order, &, therefore, the 
words, having adjudged,” must be understood 
as words of present adjudication, <fe the order was 
good in this respect ; so much of the order as was 
retrospective was bad, but it was good for the 
residue. — K. v, Maulden (Inhabitants) (1828), 8 
B. & C. 78 ; 2 Man. & Ey. K. B. 146 ; 1 Man. & 
Ky. M. C. 380 ; 6 L. J. O. S. M. C. 76 ; 108 E. E. 
972. 

Annotations: — Mentd. R. v. St. Nicholas, Leicester (1835), 

3 Ad. & Kl. 79 ; R. t?. Green (1851), 20 L. J. M. C. 168 ; 

Bradford Union v. Wilts (Clerk of the Peace) (1868), L. R. 

3 Q. B. 60L 

1697 . Lunatic from borough — When 

borough contributes to county rate.] — Under IS Sc 
19 Viet. c. 105, s. 14, if lunatics whose settlement 
cannot be ascertainejd are sent to an asylum from a 
borough having a separate ct. of quarter sessions, 
the borough is liable to the expenses if it does 
not contribute to the county rate under 6 & 6 
Will. 4, c. 76, s. 117, & is not liable if it does so 
contribute. — E. v. Bacchus (1859), 2 E. & E. 
181 ; 29 L. J. M. C. 56 ; 33 L. T. O. 8. 318 ; 

6 Jur. N. 8. 218 ; 7 W. E. 738 ; 121 E. E. 69 ; 
siib nom, Birmingham Guardians v. Bacchus, 24 
J, P. 85, Ex. Ch. ; a^g, 8. C. svb nom, Birmingham 
Guardians v. Beaumont (1858), 8 E. & B. 870. 

1698. .] — A Scotsman, who had no 

settlement in England, married an Englishwoman. 
WhUe they resided together in an English parish, 
she was sent as a lunatic pauper to a lunatic 
asylum by order of a justice of the peace, under 
16 Sc 17 Viet. c. 97 ; — Held : notwithstanding 
Poor Eemoval Act, 1856 (c. 117), relative to the 
removal of Scottish paupers & their families to 
their own country, the expenses of her removal 
to the asylum Sc her maintenance there should be 
charged to the county, & not to the parish where 
the husband Sc wife resided. — S omerset (Clerk 
OF the Peace) v. Shipham Overseers (1863), 3 
B. Sc 8. 507 ; 1 New Eep. 267 ; 32 L. J. M. 0. 

83 ; 7 L. T, 673 ; 27 J. P. 437 ; 9 Jur. N. 8. 869 ; 

11 W. E. 283; 122 E. R. 191. 

1699. ,] — The attestation paper of a 

pauper lunatic soldier at the time of his erdistment 
stated he was born in the parish of C. in the county 
of Surrey. 

The Secretary of State for War made an order 
for the reception of the pauper lunatic into the 
county asylum. No information could be 
obtained from the pauper lunatic as to his birth- 
place, Sc no inquiries could ascertain that the 
pauper lunatic had had at any time a settlement 


, acting upon the 

* * » refused to make 

an order upon the county. The C. union appealed. 
Held : the order was wrong, & the case must be 
remitted to the magistrate to make the order upon 
the county. — Chbrtsby Union Guardians v. 
Surrey (Clerk op Peace) (1893), 69 L. T. 384 ; 
57 J. P. 807 ; 5 R. 632, D. C. 

1700. Liability of borough — When not con- 

tributing to county rate.] — R. v, Bacchus, No. 
1697, ante, 

1701. Liability of parish of birth — Parents 

with no settlement in England.] — A lunatic pauper 
born in England, whose father, an Irishman, had 
not gained a settlement in England, Sc whose 
mother was not known to have ever gained a settle- 
ment, being above the age of sixteen, but living 
with his parents, Sc unemancipated, was removed 
to a lunatic asylum under 16 & 17 Viet. c. 97 : — 
Held : an order for his maintenance upon the 
parish of his birth was rightly made under sect. 
97. — R. V. New church (Inhabitants) (1862), 3 
B. Sc 8. 107 ; 1 New Rep. 23 ; 32 L. J. M. C. 19 ; 
7 L. T. 271 ; 9 Jur. N. 8. 636 ; 11 W. R. 24 ; 
122 B. R. 41. 

1702. Union in which lunatic chargeable.] — 

Uunacy Act, 1890 (c. 5), ss. 286-298, which 
provide tliat, where the settlement of a pauper 
lunatic can be ascertained, the expense of main- 
taining the lunatic shall be paid by the union in 
which the lunatic’s settlement is, &, where that 
cannot bo ascertained, by the union in which the 
lunatic has become chargeable, must bo read 
subject to the exception in sect. 294 that where a 
lunatic has become irremovable from a union the 
expenses shall be paid by that union, & not by the 
union where the lunatic’s settlement is, &, there- 
fore, sect. 303, which gives a right of appeal to 
quarter sessions against an order of justices 
adjudging the settlement of a lunatic must be 
read as ^ving a similar right of appeal against an 
order adjudging that a lunatic has become irremov- 
able. — Eastbourne Guardians v, Croydon 
Guardians, [1910] 2 K. B. 16 ; 79 L. J. K, B. 
646 ; 102 L. T. 595 ; 74 J. P. 286 ; 26 T. L. R. 
447 ; 8 L. G. R. 603, D. C. 

1703. Where lunatic removable — Liability of 
parish of settlement — Wife living apart by consent.] 
— A pauper lunatic, living by consent apart Sc in 
a different parish from her husband, who was 
irremovable by virtue of Poor Removal Act, 1846 
(c. 66), was sent to a lunatic asylum, Sc an order 
for her maintenance was made upon the parish of 
her husband’s settlement, under 16 & l7 Viet, 
c. 97, 8. 97 : — Held : the pauper lunatic was not 
irremovable by 11 & 12 Viet. c. Ill, s. 1, & there- 
fore the order was rightly made under sect. 97, 
Sc not under sect. 102 of 16 Sc 17 Viet. c. 97. — 
East Retford Union Guardians v. Strand 
Union Guardians (1862), 3 B. & 8. 122 ; 122 
E. R. 47 ; 8vb nom. Strand Union Guardians 
V, East Retford Guardians, 1 New Rep. 21 ; 
8ub nom, R. v. East Retford Union Guardians, 
32 L. J. M. 0. 17 ; 27 J. P, 229 ; 11 W. R. 26. 

Annotation : — Ezpld. & Distd. Le\vi8liam Union Grdns. v> 

Wandsworth Union Grdns., (1919) 2 K. B. 462. 

1704?. Child livinjp; with parent.] — A 

pauper lunatic had resided for more than five 
years in resp. parish with her father Sc mother, 
when he died, Sc she continued to reside with her 
mother in that parish till Oct. 1858, when she was 
sent to the workhouse, where she remained Ull 
Jan. 24, 1860, In Dec. 1869, her mother went to 
reside in another parish, but did not acquire any 
settlement in her own right. On Jan. 24, 1860, 
the pauper lunatic was sent from the workhouse 
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to th© county lunatic ^isyluni & w£is confined there 
until Apr. 25 following, when she was discharged 

6 went to^ reside with her mother. Upon an 
appeal, against an order of adjudication & main* 
tenance, under 10 & 17 Viet. c. 97, upon the parish 
in which her father was settled t—jETeld ; the 
pauper lunatic being unemancipated, continued 
part of her mother’s family, &, therefore, her 
mother having ceased to be irremovable, she also 
ceased to be irremovable, & the order was rightly 
made. Qu, : whether an unemancipated child 
can acquire a status of irremovability in its own 
right. — R. V. St. Maby Arches, Exeter Over- 
seers (1862), 1 B. & 8. 890 ; 31 L. J. M. C. 77 ; 6 
L. T. 637 ; 8 Jur. N. S. 467 ; 121 E. R, 944 ; auh 
nom. St. Mary Arches, Exeter (Church- 
wardens) V. Manchester Guardians, 26 J. P. 
366. 

Annotaiio^ : Distd. Salford OrdnB. v. Manchester Over- 
Boora (1882), 10 6 B. D. 172. Apld. Mltford & Launditch 
Union Grdns.v. Wayland Union Grdna. (1890), 25 Q. B. D. 

Mary, lelin^n (1802), 3 B. & S. 46 ; 

St. Matthew. Bethnal Green. 

lloUJJ 2 v|. 13. o76. 

1705. Admission of chargeablllty — Adjudication 
of settlement not necessary.] — Where, under Lunacy 
Act, 1890 (c. 6), s. 287, an order for payment to 
the managers of a county lunatic asylum of certain 
sums, in respect of the past expenses of mainte- 
nance of a pauper lunatic sent from a union to the 
asylum, was made by justices upon the guardians 
of another union, who had admitted that the 
lunatic w^ chargeable to their union without an 
adjudication as to the settlement of the lunatic 
under Lunacy Act, 1890 (c. 6), s. 289 :-—Held : 
the order was rightly made upon the guardians 
of the last mentioned union. — R. v. Hatherton 
(Lord), p. Ormskirk Union, [1912] 1 K. B. 

oi? ’ 1'77 ; 66 Sol. Jo. 

Jw4 ; 10 L. G. R. 274 ; svb nom, R. v. Stafford- 

JJ., Ex p. Ormskirk Union, 81 L. J. K. B. 

(b) When Settlement adjudicated. 

See Part XIII., Sect. 7, sub-sect. 7, A., post. 

(c) When Status of Irremovability acquired. 

See Lunacy Act, 1890 (c. 6), s. 294. 

1706. Union of parbh of irremovability.] —Under 
Loor Law Amen^ent Act, 1849 (c. 103), s. 6, 
u a pauper lunatic, born in Ireland & having no 
Lnghsh settlement, is removed to an asylum after 
11 yo years’ residence in a parish in England from 
which, if sane, he would have been irremovable 
by l oor Removal Act, 1836 (c. 60), the union, 
not the county, is liable to the expenses of his 
removal & maintenance. — R. v. Arnold, R. v. 
MnyoLESEx (Clerk of the Peace) (1852), 18 

7 Jur. 300 ; 118 E. R. 210 ; sub nom. R. v, 
Middlesex JJ., 19 L. T. O. S. 255. 

. 7*] Before Oct. 1844, the pauper had 

resided in A. more than five years, & was then 
Ken therefrom without an order of removal to the 
wor^ouse of the union in which A. was situate, 
e being in a state which ended in lunacy, & a 
smaU sum was charged to A. by the union & paid 
n account of the pauper. M. was a parish of the 
umon, & the guardian for M. at the board of 
appears to have consented that M. 
ould be charged with the maintenance of the 
hv roa^n of the settlement being supposed 

I parish. After being twelve 

hv +ir® Jae workhouse, the pauper was removed 

^te union under an 
oraer of a justice who was chairman of the board 


of guardians of the union, taken to an asylum, 
& he was afterwards removed to D. asylum, &; on 
both occasions he was described to be of A. 
For several years M. was charged with & paid the 
maintenance of the asylum as if he had been 
settled therein : — Held : the pauper lunatic had 
acquired a status of irremovability in A., & the 
expense of his maintenance was chargeable out 
of the funds of the union, & M. was not liable 
thereto, nor estopped from showing its nonliability 
by reason of the payment of the expenses for 
several years. — R. v. West Ward Union Guar- 
dians (1856), 7 E. & B. 21 ; 26 L. J. M. 0. 29; 
28 L. T. O. S. 157 ; 21 J. P. 212 ; 3 Jur. N. S. 
185 ; 5 W. R. 87 ; 119 E. R. 1165. 

Annotation : — ^Beld. Ipswich Union Grdns. v. West Ham 
Union Grdns. (1887). 68 L. T. 419. 


1708. 


-.] — Eastbourne Guardians v. Croy- 


don Guardians, No. 1702, ante. 

1709. Married woman.] — A married 

woman, who had acquired a status of irremov- 
ability in parish A., while on a visit in parish W. 
became a lunatic, & was sent by parish W. to the 
coimty asylum ; while there, her husband died. 
Parish B. was the parish of her settlement : — 
Held: parish W. might obtain, & two justices, 
by 16 & 17 Viet. c. 97, s. 102, had power to 
make an order on the parish of irremovability 
for the lunatic’s expenses while in the asylum. — 
Leeds Guardians & Overseers v. Wakefield 
Union Guardians & Wakefield Overseers 
(1857), 7 E. & B. 258 ; 26 L. J. M. C. 37 ; 3 Jur. 
N. S. 292 ; 119 E. R. 1243 ; sub nom, R. v. Leeds, 
28 L. T. O. 8. 265 ; 21 J. P. 582 ; 5 W. R. 259. 

Annoiaiions : — Coiisd. East Retford Union Grdns. v. 

Strand Grdns. (1862), 3 B. & S. 122 ; R. v. Bmce, 11892] 2 

Q. B. 136 ; Lewisham Union Grdns. v, Wandsworth Union 

Grdns.. [1919] 2 K. B. 462. 

1710. Though husband removed to 

another parish.] — H. & his wife were irremovable 
in the W. union when the wife was sent as a 
pauper lunatic under an order of justices to an 
asylum as a lunatic. Nine months afterwards, 
while she remained in the asylum, the husband 
left the W. union, & had never since returned to 
it : — Held : the wife was still chargeable to the 
W. union, as that was the irremovability union 
when she was sent to the asylum. — Thame Union 
Guardians v. Wandsworth Union Guardians 
(1871), 36 J. P. 167. 

1711. Husband serving in His 

Majesty’s Forces.] — A man who had a settlement 
in W., but had acquired a status of irremovability 
in L., enlisted in the army &; married a woman, 
who, during her husband’s absence on active 
service, resided in W., where both she & her 
husband had a settlement. During her husband’s 
absence she was sent to an asylum as a pauper 
lunatic. The husband was afterwards killed in 
action : — Held : although at the time when the 
pauper lunatic was put in the asylum she was not 
actually residing in L., yet, as by Poor Removal 
Act, 1846 (c. 66), s. 1, amended by 11 & 12 Viet, 
c. Ill, 8. 1, she had a status of irremovability in 
the same parish as her husband, & as both the 
husband & wife must be deemed to have been 
residing in L. during the husband’s service in the 
army, Lunacy Act, 1890 (c. 6), s. 294, applied, 
& the guardians of L. were liable for the expenses 
of her maintenance. — Lewisham Union Guar- 
dians V, Wandsworth Union Guardians, [1919] 
2 K. B. 462 ; 89 L. J. K. B. 33 ; 121 L. T. 333 ; 
83 J. P. 178 ; 17 L. G. R. 465, D. 0. 

1712. Unemanclpated child— Though father 

removed to another parish.] — A boy, eighteen 
years of age, having resided, unemancipated with 
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86ct. 7. — Expenses of pauper lunatics : Sub-sect, 3 
B, (c), C, ; sub-sects, 4 5, A., 2?., C. <St D,] 

his father, for more than five years in A., a parish 
in the S. union, became insane, & was removed as 
a lunatic pauper to an asylum, the expense of his 
maintenance, etc., being paid by the S. union. 
After three years, the lunatic still being in the 
asylum, the father removed altogether from A., 
upon which an order of justices was made, under 
10 & 17 Viet. c. 97, s. 97, adjudging the lunatic to 
be settled in the parish of G., the place of his 
father’s settlement, & directing that parish to pay 
the costs of his maintenance, etc. : — Held : the 
order was invalid, & the costs of maintenance 
ought still to be borne by the S. union, under 
sect. 102 ; for at the time of his being conveyed 
to the asylum, the lunatic was exempt from 
removal by reason of some provision in Poor 
Removal Act, 1840 (c. 60), coupled with 11 & 12 
Viet. c. Ill, which must be taken to be incorporated 
with it. — R. V, St. Giles in the Fields Overseers 
(1800), 3 E. & E. 224 ; 30 L. J. M. C. 12 ; 3 L. T. 
292 ; 9 W. R. 52 ; 121 E. R. 420 ; sub nom, 
St. Giles (Churchwardens, etc.) v. Strand 
Union Guardians, 25 J. P. 227 ; 7 Jur. N. S. 
101. 

Annotations : — Consd. R. v. St. Mary Arches, Exeter (1862), 

1 B. & S. 890. FoUd. Thame Union Ordns. v. Wandsworth 

Union Grdns. (1871), 36 J. P. 167. 

1713. ^ — .] — Poor Law Amendment Act, 

1834 (c. 76), s. 56, is a legislative exposition of 
what relief to children shall be relief to the parents 
so as to make the latter removable ; &> therefore 
relief to a child above the age of sixteen, although 
unemancipated & residing with the parent is not 
relief to the parent. 

A female above the age of sixteen, but un- 
emancipated & living with her widowed mother in 
the parish of P., became insane & was removed 
as a pauper lunatic to an asylum ; & afterwards 
an order for her maintenance was made on the 
parish of her settlement. At the time of the 
removal the mother had resided more than five 
years in P., but during that residence the child, 
though generally residing with her mother, had, 
when above the age of sixteen, from time to time 
been confined in an asylum under an order of a 
justice as a pauper lunatic at the charge of the 
parish of P., such confinement being necessary 
because the mother could not keep her under 
proper care & control. The time of the several 
confinements, if deducted from the period of the 
mother’s residence, reduced it below five years ; — 
Held : the child being above sixteen, her confine- 
ment in the asylum at the charge of the parish 
was not “ relief ” to the mother within Poor 
Removal Act, 1846 (c. 66), s. 1, & the time of her 
confinement in the asylum, therefore, ought not 
to be deducted from the mother’s residence ; & 
consequently the mother & child were both 
irremovable, & the order on the parish of settle- 
ment bad. Qu, : whether, if the child had been 
under sixteen, her maintenance in the asylum at 
the charge of the parish would have been “ relief ” 
to the mother. — R. v, St. Mary, Islington (1862), 
3 B. & S. 46 ; 31 L. J. M. C. 233 ; 6 L. T. 606 ; 
26 J. P. 661 ; 9 Jur. N. S. 155 ; 122 E. R. 19. 
AnrMtalions R. v. Newchurch (1862), 3 B. & S. 

‘ Merthyr Tydfil Union Grdns., (1900) 1 Ch. 

2o t’ Knaresborough Grdns. r. Benson (1618), 

1714. Domestic servant.] — M., a single 

woman, aged twenty-eight, having resided in the 
R. Umon as a domestic servant more than a year, 
was suddenly seized with mania on Sept. 16; 
the next day her mother fetched her away from 


her master’s house, he paying the wages up to 
that day, & took her to her parents* residence in 
the S. Union. She remained with her parents 
one night, & the next day was taken to the S. 
Union house, & on Sept. 26 she was sent to the 
county lunatic asylum as a pauper lunatic, where 
she still remained, having continued insane from 
her ^st seizure. M.’s settlement was in the 
W. Union : — Held : the order for her maintenance, 
under 16 &, 17 Viet. c. 97, ss. 97, 102, ought to be 
on the R. Union & not on the W. Union, for that 
the lunatic having acquired a status of irremova- 
bility by a year’s residence in R., her mere bodily 
removal while she was unable to exercise any will 
of her own was no break of the residence. — 
R. V, Whitby Union Guardians (1870), L. R. 
6 Q. B. 325 ; 39 L. J. M. 0. 97 ; 84 J. P. 725 ; 
18 W. R. 785 ; sub nom, R. v, Whitby Union 
Yorkshire Guardians, Ee Marshall, 22 L. T. 
336. 

Annotations : — Expld. Newark Union Grdns. v. Glanford 
Briggr Union Grdns. (1877), 2 Q. B. D. 622. Distd. 
Hendon Union v. Hampstead Ordns. (1893), 62 L. J. 
M. ( 3 . 170. Refd. Guildiord Union Grdns. v. St. Olave’s 
Union Grdns. (1872). 36 J. P. Jo. 53 ; Richmond Union 
Grdns. v. Brentford Union Grdns. (1899), 63 J. P. 118. 

1715. Lunacy not permanent — Recovery before 
order for maintenance made — Liability of parish of 
settlement.] — R. v, Manchester Guardians, No. 
1746, post, 

1716. Loss of status — Order quashed.] — Hendon 
Union v, Hampstead Guardians, No. 1834, post, 

C, Order for Payment, 

See Sub-sect. 5, post. 


Sub-sect. 4. — Removal, Discharge and 

Burial. 

See Lunacy Act, 1890 (c. 5), s. 297 ; Mental 
Deficiency Act, 1913 (c. 28). 


Sub-sect. 5. — Orders for Payment. 

A, Jurisdiction of Justices, 

See Lunacy Act, 1890 (c. 5), ss. 287-294. 

1717. Where Jurisdiction arises — Where lunatic 
in confinement.] — R. v, Carnarvon & Anglesea 
Union Guardians, No. 1801, post, 

1718. Validity of confinement im- 

material.] — Faversham (Churchwardens, etc.) 
V, Isle op Thanet Union Guardians, No. 1758, 
post, 

1719. County Justices — Lunatic within borough 
having quarter sessions.] — If a lunatic pauper, 
chargeable to a parish within a borough, having 
a separate ct. of quarter sessions, is removed to 
a licenced house situate without the borough, but 
within the county in which the borough is situate, 
two justices of the county may, under 8 & 9 Viet, 
c. 126, order the costs of maintenance of the pauper 
in the licenced house to be paid by the parish in 
which the pauper’s settlement has been adjudged, 
&; are bound to enforce that order by issuing a 
distress warrant. — R. v, Blair (1849), 13 L. T. 
O. S. 256; 13 J. P. Jo. 377. 

1720. Where lunatic irremovable.] — Orders of 

adjudication of settlement & of maintenance of a 
pauper lunatic in an asylum, under 8 9 Viet, 

c. 126, do not amount to a removal under Poor 
Removal Act, 1846 (c. 66), & may be made on the 
parish in which the pauper is settled, notwith- 
standing a preidous five years* residence in the 
parish from which he has been removed to the 
asylum. 
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Pauper was settled in the parish of B., & was 
removed from the parish of L., where she had 
resided more than five years, to a lunatic asylum 
in the parish of D., under 8 &; 9 Viet. c. 126, 
ss. 68, 62. Two justices subsequently made 
orders of settlement & maintenance on the parish of 
B., under 8 & 9 Viet. c. 126, ss. 38, 62 : — Held : 
such orders were not prohibited by Poor Bemoval 
Act, 1846 (s. 66), s. 1. — B. v. Leaden Boothinq 
(Inhabitants) (1849), 12 Q. B. 181 ; 3 New 
Sess. Cas. 625 ; 18 L. J. M. C. 187 ; 13 L. T. O. S. 
137; 13J. P.794 ; 13 Jur. 534 ; 116 E. B. 835. 

1721. Effect of previous Interim order on 
county.] — All Saints, Poplar (Churchwardens, 
ETC.) V, Middlesex (Clerk of the Peace), No. 
1816, post, 

B, Form of Order, 

See Lunacy Act, 1890 (c. 5), s. 287. 

1722. May be included in order of adjudication 
of settlement.! — B. v, Tyrwhitt, No. 1805, post, 

1723. Whether absolute — Maintenance order 
after adjudication of irremovability.] — An order 
of justices adjudging a pauper lunatic to be 
irremovable from a certain union, & ordering 
the guardians of that union to repay to the 
guardians of the union from which the lunatic 
was sent to the institution for lunatics all moneys 
paid by the latter in respect of the lodging, 
maintenance, medicine, clothing, & care of, & 
the reasonable expenses of the future maintenance, 
etc., of the lunatic, may be made ex parley & is a 
final order, & is, by Lunacy Act, 1890 (c. 5), s. 301, 
subject to appeal to quarter sessions. — B. v, 
London JJ., Ex p, Edmonton Union (1896), 60 
J. P. 456 ; sub nom. B. v, London JJ., Ex p, 
Edmonton Union, B. v, Lee, etc. JJ., Ex p, 
Edmonton Union, 40 Sol. Jo. 655, D. O. 

1724. Where exceeding amount fixed by 

visiting committee.] — Glamorgan County Asy- 
i.UM (Visitors Committee) v, Cardiff Guardians, 
No. 1691, ante, 

1725. Ex parte order — Adjudication of irre- 
movability & maintenance.] — R. v, London JJ., 
Ex p, Edmonton Union, No. 1723, ante, 

C, To Who7n Addressed, I 

1726. Overseers of parish — Parish forming part 
of union.] — R. v, Tyrwhitt, No. 1805, post, 

1727. Clerk of union — Sufficient order on 
guardians.] — R. v, Crediton (Inhabitants), No. 
1802, post, 

1728. Churchwardens & overseers — Definition of 
title in local Act,] — B. v, Liverpool (Inhabitants), 
No. 1846, post, 

D, Validity of Order. 

See Lunacy Act, 1890 (c. 6), ss. 287-294. 

1729. By whom made — Justices inquiring into 
settlement.] — An order of two justices for the 
repayment of the costs of removal & maintenance 
of an insane pauper, under 9 Geo. 4, c. 40, s. 42, 
can only be made by those justices who have made 
inquiry into & ascertained the last legal settlement 
of such pauper. Where therefore an order recited 
that A., a lunatic, was removed to the lunatic 
asylum under an order of two justices, whoso legal 
settlement, after due inquiry made & satisfactory 
evidence obtained, is at D., &; adjudicated her 
settlement to be at D., & ordered the costs of 
maintenance, etc., to be repaid: — Held: (1) the 
order was bad, as the ct. could not intend that the 
justices who made the order had themselves taken 
the evidence & inquired into the place of settle- 
ment. (2) where a parish, in which the pauper 
was not settled, had maintained & removed the 
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pauper to the lunatic asylum, an order of repay- 
ment to this parish could not be made under 
9 Geo, 4, c. 40, s. 42, the payment having been 
made in its own wrong, & the act providing only 
for repayment to the county treasurer. — B. v, 
Darton (Inhabitants) (1840), 12 Ad. & El. 78 ; 

3 Per. & Dav. 483 ; 9 L. J. M. 0. 78 ; 4 J. P. 542 ; 

4 Jur. 983 ; 113 E. B. 740. 

Annotation: — OeneralJVt Refd. R. V. Heyop (1846), 10 Jur. 
200. 

1730. Prior examination of lunatic — By Justices.] 

— R. V, Carnarvon & Anglesba Union Guar- 
dians, No. 1801, post, 

1731 , .] — On appeal against an order 

for maintenance of a lunatic pauper, under 8 & 9 
Viet. c. 126, s. 62, by a parish adjudged to be the 
last place of legal settlement, the grounds of appeal 
stated a settlement by reason of the pauper’s 
mother being entitled to & in possession of a free- 
hold tenement situate in resp. parish, & having 
resided there for forty days up to & at the time 
of the order, the pauper being unemancipated. 

It was not stated whether the estate was pur- 
chased, or how acquired : — Held : (1) upon 

grounds so generally stated, applts. could not 
prove that the mother had purchased a freehold 
estate in the parish, & resided thereon. (2) On 
such an appeal, it is not a good objection to the 
order, that the lunatic pauper was not brought 
before the justice by warrant from him after notice 
from the relieving officer, according to 8 &; 9 
Viet. c. 126, 8. 48, the enactments in that respect 
being directory only, & the justice having juris- 
diction, in whatever way such lunatic pauper is 
brought before him. — R. v, Rhyddlan (Inhabi- 
tants) (1850), 14 Q. B. 327 ; 4 New Mag. Cas. 
51 ; 4 New Sess. Cas. 97 ; 19 L. J. M. C. 110 ; 
14 L. T. O. 8. 464 14 J. P. 368 ; 14 Jur. 269 ; 

117 E. R. 129. 

An7wtalion8 : — As to (2) Coxisd. Faversham v. Isle of Thanet 
(1862),2 B. &S. 275. RW. R. r. Minster (1850), 14 Q. B. 
349. 

1732. Sufficiency of contents.] — When a pauper 
lunatic has been removed to an asylum by an order 
under 8 & 9 Viet. c. 100, s. 48, justices may 
adjudicate upon the settlement, imder 8 & 9 Viet, 
c. 126, s. 58, & an order may bo made upon the 
parish of the settlement, under 8 & 9 Viet. c. 126, 
s. 62, for payment of expenses. Such order of 
removal cannot be brought up by certiorari. If 
it be BO brought up, the objection to the certiorari 
may be taken on the return. It is no valid 
objection, that the order for payment of expenses 
sets forth the order of removed, & the adjudication 
of the settlement, by way of recital, without 
finding that the statements in such order & 
adjudication are true. The order may be for 
payment of a sum specified as reasonable at the 
time of the order, “ or such other weekly sum as 
the proprietor of the said house shall hereafter, 
& from time to time, reasonably charge.” The 
order for payment being brought up by certiorari, 
it is no v^d objection, that the order of removal 
appears by affidavit to have been given by a 
clergyman who was not the officiating clergyman 
of the parish from which the removal was made. 
Nor that it does not appear by the order of 
adjudication that, before adjudication, any notice 
was given to the parish in which it is adjudged 
that the pauper is settled. Nor that the order 
for payment recites an adjudication that, the 
parish “ was the place of the last legal settlement ” 
of the lunatic, without further stating the time of 
the settlement. Nor that such order does not 
state the pauper to have been chargeable to the 
parish from which he was removed. Nor that the 
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Sed. l.—Expemes of pauper lunatics: Sub-eed. 5, 

Dnt ^ _ , . •/ X>V JTUUi’ xncxxAV/r^-- -mx--' Off t QAO 

— r“^ — „ nmVflfp licenced asylum, but it into operation on JMar. ^o, loo^i 

ssfS s.pVtCV- » ~ — ^srss , CT's K s£.f^s“'w&5°.srK 

the effect of sect. 6 with regard to the apportion- 

i XUVXuavALAJ 1 an . Q 'N'ftW ^ * . J J 1- - •U-.-.— 

U Q. B. 298 ; 3 New Mag. C^. 180 . 3 New 

Cas. 610 ; 18 L. J. M. C. 225 , 13 U. T. O. S. 

T P 650 ; 13 Jur. 1070 ; 117 B. B. 117. 

Id j. r. ^ 14 Q. B. 221 ; 


AnnoicUions 


liflt? t3JJLC7l-/w v/J. wwN/w* - <» ^ T jj 

ment of part & future coats, the order being nmde 
before the coming into operation of the new Act, 
was ffood in form.— Broitwich Union Guardians 
& Claines Parish Overseers v. Worcester 
rriH^tor a850);i4 Q. B 349. UNION GUARDIANS (1863), 32 L. J. M. 0. 196 ; 

1733. -J— It is no valid objec^on to an order g 276; 27 J. P. 630 ; 9 Jur. N. 8. 1151 ; 

of maintenance made, under 8 & 11 W. R. 663. 

s. 62, on a parish adjudged to be the tot legal Effect of prior adjudication of settlement.] 

settlement of a pauper Imiatic confined m an principle of law, that the same point 

asylum, that the lunatic is not, on the lace oi between the same parties shall not be 

the order, found to be chargeable to the parish ^ ’ 

whence he was 

in fact the luiL„ — ^ o oti v viuu. u. ax^u, xui. vxi%^ u 

asylum at the expense of such parish. Nor that ^ orders of removal. 

notice of such chargeabihty h^ not been sent to ^ order adjudging the settlement of a lunatic 
the parish on which the order is made ; &, if tto be in B. & ordering B. to pay the costs 

were necessary, it would be enough to send the maintenance, founded on a settlement 

examinations on which the order acquired in B. by the lunatic in 1831, was made in 

a.^'. i Kpw .^css. Oct. 1852, at the induce of the parish of I. It 

that an order removing the 
founded on a birth settlement 



X .. T> TT 1 T T> 1804, was made on Feb. 7, 1862, & was, on 

AnTiototlonS f — Rsxd. R. v. Derbysliir© JJ. (185^ Qxanf 97 rtn nnrtt^n] minjaViAd nn TYiArifQ ♦ -- 

527 ; R. V. Credlton (1858), E. B. & E. 231, Mentd. R. v. oept. ^7, looz, on appem quam^ on tne inerirs . 

Pinder, Re Greenwood (1855), 24 L. J. Q. B. 148; Held: the decision of Sept. 1852, estopped I. from 

Faversham v. Isle of Tlianet (1862), 2 B. & S. 275. obtaining the order of Oct. 1852. — Heston Ovbb- 

1734. .]~On appeal against an order for seers v, St. Bride’s Overseers (1853), 1 E. &: B. 

the maintenance of a pauper lunatic under 8 & 9 533 . 22 L. J. M. C. 65 ; 17 Jur. 757 ; 118 B. R. 
Viet. c. 126, s, 62, it is no valid ground of objection 556 ; std) nom, R. v. Heston (Churchwardens), 
that the order of justices, recited in the order of 20 L. T. O. S. 235 ; XJ J. R* 408 ; 1 W. R. 148. 

maintenance adjudicating the pauper’s place of 1739. Abortive appeal — Dismissed on 

settlement, was made upon hearsay evidence only ; technical grounds.] — ^An order of justices adjudging 
such objection being cured by 11 & 12 Viet. c. 31, settlement of a pauper to be in a certain parish, 
s. 3. — R. V. St. Peter, Barton upon Huaiber showing the settlement to be derivative, is a 
(Inhabitants) (1851), 17 Q. B. 630; 21 L. J. judgment in rew & conclusive as to the settlement 
M. C. 23 ; 18 L. T. O. S. 119 ; 16 J. P. 212 ; 15 Qf -^j^e pauper at the time of the order, although 
Jur. 1153 ; 117 E. R. 1423. the order has been appealed against & the appeal 

1735. Order partly valid, partly Invalid-Valid not been heard on the merits, but dismissed 
part upheld.]— R, v, Maulden (Inhabitants), No. on a technicality.— Uxbridge Union v. Win- 

1696, ante, . -rr ^ -rr. x CHESTER Union (1904), 91 L. T. 533 ; 68 J. P. 

1736. •]—(!) Under 8 & 9 Vict. c. 126, 525 ; 2 L. G. R. 969, T>, C. 

s. 62, an order may be made for payment of the By w^om expenses payable.]— Sub-sect. 3, 
expenses incuiTed in & about the examination of 3 ^ ante, 
a pauper lunatic & his conveyance to the asylum, 


though more than twelve months may have 
elapsed since such expenses were incurred. 

(2) An order for the repayment of moneys paid 
for maintenance, me^cine, etc., must show upon 
its face that it is limited to expenses incurred 


H. Enforcefnent, 

See Lunacy Act, 1890 (c. 6), s. 314. 

1740. By distress.] — R.v. Blair, No. 1719, ante, 

1741. Order annulled by statute.] — A lunatic 


within twelve calendar months previous to the pauper settled in I., but for more than five years 
date of the order, & it is not sufficient to show that resident in M., which was a township maintaining 
the moneys have been paid within that period. its own poor rate not in a union, was removed to a 

(3) Such an order bad as to the repayment of lunatic asylum. In Sept. 1851 orders were made 
moneys paid for past maintenance, but good as adjudicating the settlement of the pauper to be in 
regards future payments & the repayment of I., & directing I. to pay the expenses of mainte- 
expenses incurred in & about the examination nance. After the passing of 16 & 17 Vict. c, 97, 
& removal of the pauper, may be quashed as to I. refused to pay, & the justices issued a distress 
the invalid part, but upheld as to the residue. — wairant on the former order : — Held : the warrant 
R. V, Winbter (Inhabitants) (1860), 14 Q, B. of distress was illegal, the order of maintenance 
344 ; 4 New Mag. Cas. 90 ; 4 New Sess. Cas. 116 ; on I. was annulled by the statute in question, & 
19 L. J. M. C. 185 ; 16 L. T. O. S. 110 ; 14 J. P. it was not necessary for I. to take any i^ps to get 
304 ; 14 Jur. 744 ; 117 E. R. 135. rid of the order of maintenance, or to fix the 

Amioi^im :~-A8 to (3) Apld. R. v. Green (1851), 20 L. J. liability on M. — KnOWLES V, TrAPFORD (1867), 7 

« .... B. & B. 144 ; 26 L. J. M. C. 188; 29 L. T. 0. 8. 

1737. Opwatlon ol subsequent statute.]— An 248 ; 21 J. P. 452 ; 3 Jur. N. 8. 1018 ; 6 W. B. 

07 ^ 741 ; 119 E. K. 1201, Ex. Ch. 

1 ’ I- “djud^g the place Annotation. .—ZOA. R. v. CJhlddingstone (1862). 2 B. & 8. 
OI settlement of a lunatic pauper to be in the 294. 

parto of C., in the D. Union, & ordering the , 1742. By action in county court — Effect of pre- 

guardians of the Umon to pay for & on account 1 vious adjudication of eettlement.] — In 1891 the 
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guardians of the poor of the Stow Union obtained 
an order in petty sessions adjudicating the settle- 
ment of a pauper lunatic to be N. & ordering the 
guardians of the N. Union to pay the S. C. Asylum 
a certain sum for the maintenance & expenses of 
the lunatic. On appeal to the quarter sessions 
this order was aflflrmed, & the appeal was dismissed. 
The order of quarter sessions was brought up to 
the High Ct. on certiorari & quashed on the ground 
that one of the magistrates who adjudicated was 
interested, being a guardian. In Dec. 1896, two 
justices of the county of S. made an order under 
Lunacy Act, 1890 (c. 6), s. 287, whereby they 
adjudged the lunatic to be settled in the Stow 
Union. A claim was then brought by the 8. C. 
Asylum to recover from the Stow Union the 
expense of maintenance of the pauper lunatic. 
The county ct. judge held that he could not go 
behind the order of Dec. 1896, for although it was 
merely a provisional order, yet it was good on the 
face of it, & he therefore gave judgment for pltfs. 
Defts. appealed: — Held: (1) the county ct. 

judge was bound to take judicial notice of the order 
adjudicating the settlement of the pauper lunatic, 
which was made in June, 1891 ; that order made 
in petty sessions was not affected by the quashing 
on certiorari of the affirming order by quarter 
sessions ; (2) the order under Lunacy Act, 1890 
(c. 6), s. 287, was merely ministerial, & the judge 
could go behind it &; take judicial notice of the 
order of settlement which was still in force. — 
Suffolk County Lunatic Asylum v. Stow 
Union Guabdians (1897), 76 L. T. 494 ; 61 J. P. 
328 ; 46 W. R. 620 ; 41 Sol. Jo. 509, D. C. 
Annotations : — As to (2) Dbtd. Glamorgan County Asylum 

(Visitors Committee) v. Cardiff Grdns., [1911 J 1 K. B. 

437. Reid. Suffolk County Lunatio Asylum Visiting 

Committee v. Nottingham Union Grdns. (1906), 69 J. P. 

120. 

1743. .] — Upon an action brought 

under Lunacy Act, 1890 (c. 6), s. 314, to recover 
on an order of justices under sect. 287 for payment 
of the expenses of maintenance of a pauper lunatic, 
a county ct. judge, as there was a previous order 
of adjudication of settlement under s. 289 still 
in force at the time of action brought, refused 
to admit evidence that the pauper lunatic had, 
since the order of adjudication, acquired a fresh 
settlement or that the order of adjudication was 
bad, holding that his ct. was not the proper 
tribunal to decide the question of settlement, & 
that he must act upon the order of adjudication : — 
Held : this decision was right. — Suffolk County 
Lunatic Asylum Visiting Committee v. Notting- 
ham Union Guardians (1905), 69 J. P. 120 ; 3 
L. G. R. 362, D. C. 

Annotations : — ColUd. Glamorgan County Asylum (Visitors 

Committee) v. Cardiff Grdns., [1911] 1 K. B. 437. 

F, Notice to Union to he charged. 

See Lunacy Act, 1890 (c. 5), ss. 290, 302. 

1744 . Notice of ohargeabllity — Copies of exami- 
nation must accompany.] — R. v, Middlesex JJ., 
No. 1820, post, 

1745 . Whether necessary.] — R, v, Minsteb 

(Inhabitants), No. 1733, ante, 

1746 . Must contain address of guardians — 

Whether coiHt will amend.] — (1) Justices sent a 
pauper lunatic, residing in the township of M. in 
the county of L., to the county lunatic asylum 
of L., where he remained a patient for about three 
months, when he was discharged. About nine 
months after, justices made an order adjudicating 
the settlement of the painper to be in S. in the union 
of H., in the county of ordering the union to 

pay the expenses of the conveyance to the asylum, 
« of the lodging, etc., there, under 16 & 17 Viet. 


c. 97, s. 99. On appeal against the order for 
payment, it was objected that such order was bad, 
inasmuch as by sect. 102 such expenses, m the case 
of a pauper lunatic who would at the time of the 
conveyance to the asylum have been exempt from 
removal to the parish of his settlement by reason 
of Poor Removal Act, 1846 (c. 66), ^e to be paid 
by the parish where the exemption has been 
acquired, & not by the parish of settlement ; & 
that, under Poor Removal Act, 1846 (c. 66), s. 4, 
no warrant could be granted for removal of any 
person becoming chargeable in respect of relief 
made necessary by sickness, unless it was stated 
in the warrant that the justices granting it were 
satsfied that the sickness would produce permanent 
disability ; & that it appeared in this case that 
the lunacy was not such a sickness : — Held : 
Poor Removal Act, 1846 (c. 66), s. 4, was in- 
applicable, & the order for payment good. 

(2) Under 16 & 17 Viet. c. 97, s. 107, three 
guardians of M. sent to the union of H. a copy 
of the order for payment, with the place of confine- 
ment, the grounds of adjudication, & the particulars 
of settlement relied upon. They signed their 
names to this, adding “ guardians of the poor of 
the said township of M.’* : but to one of the three 
names no other address was added : — Held : the 
statement, if not good under sect. 107, was amend- 
able under sect. il2. — R. v, Manchester Guar- 
dians (1856), 6 E. & B. 919 ; 26 L. J. M. C. 1 ; 
28 L. T. O. S. 82 ; 20 J. P. 726 ; 2 Jur. N. S. 1205 ; 
5 W. R. 20 ; 119 E. R. 1106. 

Annotations : — As to (1) Refd. Hunslet Overseers r. Dewsbury 

Union Grdns. & Batley Overseers (1856), 28 L. T. O. S. 

99 ; Burton v. Eyden (1873), 42 L. J. M. C. 116. 

1747. Notice of application for order — Whether 
necessary.] — Ex p, Monkleigh Overseers, No. 
1806, post, 

1748. .] — R. V, Hatfield Peverel 

(Churchwardens & Overseers), No. 1732, a^. 

1749. .] — A person who had acquired 

exemption from removal by residence in a certain 
union, became insane & was sent to a pauper 
lunatic asylum. Some months afterwards she 
was released on trial & resided for about seven 
weeks with her relations in another union, when 
she got worse & was again received into the asylum. 
At the time of her release her mental capacity was 
such that she was incapable of exercising any 
independent choice as to her residence. A magis- 
trate’s order was obtained ex parte^ under Lunacy 
Act, 1890 (c. 6), ss. 287, 294, directing payment 
by the union in which the lunatic had acquired 
exemption from removal of the expenses of her 
removal to the asylum & her maintenance there 
after she had been received into ;iihe asylum a 
second time. On a rule for a certiorari to quash 
the order : — Held : the order was rightly made 
ex parte, — R. v, Bruce & Bramlby Guardians, 
[1892] 2 Q. B. 136 ; 67 L. T. 314 ; 56 J. P. 567 ; 
40 W. R. 686 ; 36 Sol. Jo. 542. 

Annotaiions : — Confld. R. v. London JJ,,jEx p, Edmonton 

Union (1896), 60 J. P. 466 ; Suffolk Countv Lunatic 

Asylum Visiting Committee v. Nottingham Union Grdns. 

(1905), 69 J. P. 120. 

1750. ,] — Glamorgan County Asy 

LUM (Visitors Committee) v, Cardiff Guardians, 
No. 1691, ante, 

G, Amount Recoverable, 

See Lunacy Act, 1890 (c. 5), ss. 289, 290 (2), 291. 

1751. Whether limited to expenses incurred 
within twelve months of order — ^Expenses of main- 
tenance.] — R. V. WiNSTER (Inhabitants), No. 
1736, ante, 

1752 . .]— Under 16 & 17 Viet. c. 87, 

s. 96 , an order may be made for the payment of 
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1146; K. t7. Hathcrton, Ex p. Ormskirk 


1763. 

veyance 


Expenses of 


to asylum.] — R. 

TANTS), No. 1736, ante. 


V. 


examination & con- 

WlNSTBR (INHABI 


Sub-sect. 6.— Recovery op Expenses. 

-4. From Other Authorities. 

See, now, Lunacy Act, 1890 (c. 5), ss. 280-298, 
314 ; Poor Law. 

1754. Right to order for repayment — After ad- 
judication of Settlement — When not made by same 
justices.] — R. V. Darton (Inhabitants), No. 1729, 
ante. 

1755. .] — An order was obtained from 

two justices adjudging the settlement of the 
pauper to be in H., & making the usual order for 
the pa 3 mient by H. of the past expenses to the 
guardians of D. Union : — Held : notwithstanding 
16 & 17 Viet. c. 97, 8. 102, & Poor Removal Act, 
1846 (c. 66), s. 4, the order of maintenance on 
H. was good- — Hunslet Overseers v. Dewsbury 
Guardians (1856), 26 L. J. M. C. 3,n. ; 28 L. T. 
O. S. 99 ; 20 J. P. 743 ; 2 Jur. N. S. 1207, n. 

1766. When payment under a mistake.] — 

A lunatic was sent by her relations from a parish 
in the Ipswich Union to the asylum at Macclesfield 
as a private patient. Subsequently they gave 
notice to the asylum that they would cease paying 
for her maintenance as a private patient. The 
clerk to the asylum thereupon gave notice to the 
guardians of the Macclesfield Union that the 
lunatic had been transferred to the list of pauper 
patients chargeable to their union. The guardians 
accordingly paid a sum for her maintenance : — 
Held : none of the provisions of 16 & 17 Viet. c. 97, 
applied to the circumstances of the case ; the 
lunatic was not chargeable to the Macclesfield 
Union ; the payment by that union was made 
under a mistake ; & consequently an order upon 
the Ipswich Union to repay the sum was bad. — 
Ipswich Union Guardians v. IMLacclesfield 
Union Guardians (1890), 63 L. T. 526 ; 55 J. P. 
134; 39 W. R. 221, D. C. 

See, now. Lunacy Act, 1891 (c. 65), s. 22. 

1757. Jurisdiction of justices — To make orders of 
adjudication & maintenance.] — R. v, Crediton 
(Inhabitants), No. 1802, 'post. 

1758. To Inquire into validity of order of 

admission.] — (l) 16 & 17 Viet. c. 97, s. 97, provides 
that it shall be lawful for any two justices of the 
county or borough in which any asylum, etc., in 
which any pauper lunatic is or nas been confined 
is situate, to inquire into the last legal settlement 
of such pauper lunatic, & adjudge such settlement, 
& order the ^ardians of the union to which the 
parish in which such lunatic is adjudged to be 
settled belongs to pay to the guardians of any 
union or parish, or to the overseers of any parish, 
all expenses incurred by or on behalf of such 
union or parish in or about the examination of the 


he was sent there by a justice who had no juris- 
diction. — Faversham (Churchwardens, mc.) v. 
Isle op Thanet Union Guardians (1862), 2 
B. & S. 275 ; 121 E. B. 1075 ; 8^ '”• 

Faversham Overseers, 31 L. J. M. C. lid ; o 
L. T. 415 ; 26 J. P. 310. 

1759. Right of parish to recover from union — 
Refusal of auditor to re-open accounts.] — In 1854 
a pauper lunatic was sent to an asylum at the 
charge of the palish of C., in which she had acquired 
the status of iiTemovability ; her maintenance 
was charged to C., & allowed in the half yearly 
audits until Michaelmas, 1860, when the overseer 
of O. objected that they ought to be charged to 
the common fund of the Union to which C. be- 
longed. The auditor disallowed the costs for the 
six months ending Michaelmas, 1860, against the 
parish, & transferred them to the common union 
fund account, but refused to re-open the accounts 
previously audited. On motion to vary the 
aUowance, brought up by certiorari imder Poor 
Law Amendment Act, 1844 (c. 101), s. 35, by 
crediting the parish of C. with the sums paid in 
previous yeais & debiting the common fund of 
the union with those sums : — Held : the auditor 
did right in not re-opening the accounts previously 
audited. — R. v. Chiddinqstone (Inhabitants) 
(1862), 2B.&S. 294 ; 31 L. J. M. C. 121 ; 6 L. T. 
44 ; 26 J. P. 246 ; 121 E. R. 1082. 

1760. Right of authority to time for examination 
of accounts.] — The accounts of the ^ardians for 
the year ending Sept. 30, 1909, showing a sum to 
be due from the council to the guardians in respect 
of the cost of maintenance of pauper lunatics 
during that year, were lodged with the county 
council on Dec. 1, 1909. The next meeting of the 
council after Dec. 1, 1909, was on Feb. 16, 1910, 
& that was followed by a meeting on Mar. 16. 
There were in tho county nineteen poor law unions 
whose accounts had to be examined by the council, 
& the examination would take some weeks. The 
finance committee at a meeting on Feb. 22, 1910, 
passed the accounts, & the council at their meeting 
in Mar. made an order for payment of the amount 
due, & the amoimt was paid. The guardians in 
the meantime brought an action on Jan. 31, 1910, 
against the council to recover the amount appear- 
ing on the accounts to be due : — Held : the amount 
did not become payable until the necessary time 
had elapsed to make the payment by the county 
council lawful, that is to say, until the council had 
a reasonable time to examine the accoimts & 
until after the meetings of the finance committee 
& the councils, & therefore no cause of action hod 
arisen when the action was commenced. — Calnb 
Union v. Wilts County Council, [1911] 1 K. B. 
717 ; 80 L. J. K. B. 548 ; 104 L. T. 607 ; 75 
J. P. 42; 9L. G. R. 5. 

B. From Lunatic. 

Common law liability to repay .] — See Poor Law. 
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C. From Lunatic's Estate, 

(a) Seizure of Property. 

1781. Jurisdiction o/ Justices— No power to state 
case-summary Jurisdiction Act ^applicable.]- 

n ) Justices acting under Lunacy Act, 1890 (c. oj, 
1 299 have no power to state a case, as they are 
not sitting as a court of summary jurisdiction. 

^2) An order can be made under sect. 299 to 
seize money standing in the lunatic’s name in the 
Post Office Savings Bank. — Be Bethel s Applica- 
SoN (1899), 80 L. T. 492 ; 63 J. P. 453 ; 19 Cox, 

(1) Reid. Ha^rmaler v. Wllle.^den Over- 
seers (1904), 90 L. T. 683. « , » i i 

^762. Money In Post Office Savings Bank.] 

^Jle Bethel’s Application, No. 1761, ante. 

^ 703 , Though lunatic classified as private 

patient.] — A person for whose reception & deten- 
tion in a county lunatic asylum an order has been 
made under Lunacy Act, 1890 (c. 6 ), s. 13, is a 
person “ chargeable to a union or local authority ” 
within the meaning of sect. 299 of that Act, & a 
justice has jurisdiction under the latter sect, to 
order any property of the lunatic to be seized & 
applied to the expenses of his maintenance, none 
t)ie less because at the time of the application for 
that order the lunatic has been “ classified as a 
private patient ” in accordance with Lunacy Act, 
1891 (c. 65), s. 3. — K. v. Fulham Guardians, 
[1909] 2 K. B. 504 ; 78 L. J. K. B. 1081 ; 101 
L. T. 537 ; 73 J. P. 397 ; 7 L. G. R. 881, D. C. 

1764. Right of guardians to levy distress— 
Against trustees of fund — Where receiver in 
Lunacy appointed.] — Where a receiver in Lunacy 
of funds of a lunatic in a pauper asylum had been 
appointed, an injunction was granted to restrain 
the guardians from levying a distress against 
trustees of the fund to enjforce a magisterial order 
for payment of the fund to the guardians. — 
Winkle v. Bailey, [1897] 1 Ch. 123 ; 06 L. J. Ch. 
181 ; 75 L. T. 577 ; 61 J. P. 135 ; 13 T. L. R. Ill . 
Annotation Refd. Re Tyo (1899), 81 L. T. 743. 

1765. Liability of guardians for illegal sale — By 
relieving officer — Where act ratified.] — On Dec. 9, 

1909, pltf. was removed to the defts.’ infirmary 
suffering from temporary insanity. On Dec. 17, 
1909, the relieving officer of defts. seized & 
illegally sold goods of pltf., which she valued at 
£150, for £4. The guardians knew of the sale in 
Jan. 1910. On Apr. 1, 1910, defts. informed 
I>ltf.’s solr. that the relieving officer had acted 
without instructions & on his own responsibility, 
but that they gave her credit for £2 125. 6d. Pltf., 
having recovered, claimed damages for wrongful 
sale &> conversion of goods. A jury having found 
that the guardians had adopted the act of the 
relieving officer : — Held : pltf. was entitled to 
judgment. — B arns v. St. Mary, Islington, 
Guardians (1911), 76 J. P. 11 ; 10 L. G. R. 113. 

Annotaiion, Mentd. Bockor v. Riebold (1913), 30 T. L. R. 

142. 

(5) Funds in Court. 

1766. Right to order for payment — In respect of 
past expenses.] — Order made on a petition pre- 
sented by guardians of the poor under 10 & 11 
Viet. c. 90, for payment to them out of a fund paid 
in by trustees in which a lunatic was interested of 
sums expended by the guardians in the support 
of a lunatic, the liord Chancellor holding that by 
the Act the ct. was placed in the position of the 
trustees, & that the trustees might have made the 


. Davment under Poor Law Amendment Act, 1844 
/ fc 101), a. 27. — Be Upfull'b Trust (1851), 3 Mac. 
&G 281; 21 L. J. Ch. 110 ; i2 E. B. 269, L. 0. 

/ Annotations .‘—Apld. 

I Irby (4853), 17 Boav. 334 ; Re Harris (1880 j, 40 

I L. J.* Ch. 327 ; Re Nowbogln's Estate, Eggleton v. New- 
I begrln (1887), 36 Ch. I>. 477. 

1767. 

Without fresh 

1389, ante. 

1768. 


Out of capital.] — Certain stock 
belonging to a lunatic, though not found so by 
inc^uisition, had been paid into ct. under 10 & 11 
Viet. c. 96. The expenses of the maintenance of 
the lunatic out of the parish fund, had exceeded 
the value of the fund in ct. The stock in ct. was 
ordered to be sold, & the produce to be paid to the 
clerk of the guardians of the poor of the parish. — 
Be Parker (1853), 2 W. R. 139. 

ijQg, .] — Expenses incurred by 

the overseers for the maintenance of a lunatic paid 
to them upon petition out of his share in a sum of 
stock standing in ct. — Re Ward’s Estate (1854), 
2 W. R. 406. 

1770. .] — Pauper lunatic. Past 

costs & expenses of guardians incurred for the 
maintenance of the lunatic & his wife, repaid to 
them out of the corpus of a fund in ct. belonging to 
the lunatic. • 

Where the guardians of W. had expended two 
sums of £132 145. 9d. & 8 ^ineas, in the main- 
tenance of a pauper lunatic in an asylum, & also 
£27 165 . Od. for the support of his wife ; the 
pauper subsequently became entitled to a sum of 
£350 35. id. paid into ct. ; &: a petition was then 
presented by the guardians, praying the payment 
to them, out of the corpus of the lunatic’s property, 
of the aforesaid expenses, &; of the costs of the 
petition: — Held: they might have such costs & 
expenses allowed to them out of the corpus of the 
fund in ct. — Re Drewery’s Trust (1854), 23 
L. T. O. 8. 108 ; 2 W. R. 436. 

1771. Discretion of court.] — 

(1) Where a person of unsound mind had been 
maintained in a lunatic asylum by his parish, a 
portion of the capital of a fund belonging to him, 
which had been paid in under Trustee Relief Act, 
ordered to be applied in defraying the past charges 
of the parish. Qu. : whether under the above 
circumstances, justices have jurisdiction to order 
seizure of capital, or only of income. 

(2) The ct. has a discretion to order such repay- 
ment or not, as it may think most for the benefit of 
the lunatic. — Re Buckley’s Trust (1860), John. 
700 ; 70 E. R. 601. 

Annotations: — As to (1) Consd. Re Newbegrin’s 

EgrjfJeton v. Newbojfin (1887), 36 Ch. D. 477. Rcfd. 

Pontypridd Union Grdns. v. Drew, [1926] 1 K. B. 567. 

1772 . .] — Where a person of 

unsound mind, not found lunatic by inquisition, 
had been maintained in a lunatic asylum by his 
parish, the whole of the capital of a fund belonging 
to him, which had been paid into ct. under Trustee 
Relief Act, was ordered to be applied, so far as it 
would extend, in discharge of the past charges of 
the parish for maintenance. — Re Phelps* Trust 
(1873), 28 L, T. 360. 

1773. .] — Be Ogilvie, Leigh v. 

Ogilvie (1895), 39 Sol. Jo. 316. 

1774 . Out of Income.] — Re Buck- 


ley’s Trust, No. 1771, ante. 


1776. 


Claim by poor law 


authorities.] — The ct., in ordering the dividends 
PART XIII. SECT. 7, SUB-SECT. 6.— C. (b). 

to order for payment — Proof of maintenance in public asylum necessary.] Re McKenzie, Re Lind, Re CampeeXiL 
14 P. R. 421.— CAN. 

-VOL. XXXIII. ® 
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Sect* 7. — Expenses of pauper lunatics: Suh-sect, 6, i 
C. (b), (c) , id) i* d tii., (e),d: " ' ' 

of a fund in ct. to be paid for the benefit of a pauper 
lunatic, refused to allow a claim made by work- 
house authorities for past maintenance & support. 
— Re Coleman’s Trusts (1866), 14 L. T. 687. 

1776. To colonial Master in 

Lunacy.] — The accrued dividends on a fund settled 
to the separate use of a married woman who had 
been for many years an inmate of a pauper lunatic 
asylum in the colony of Victoria, Australia, were 
ordered to be paid to the colonial Master in Lunacy 
towards the payment of expenses incurred for past 
maintenance ; & the future dividends on the same 
fund were ordered to be paid to the same Master 
in Lunacy, he being, on the construction of the 
Colonial Statute, the committee of the lunatic’s 
estate. — Re Baker’s Trusts (1871), L. R. 13 Eq. 
168 ; 41 L. J. Ch. 162 ; 25 L. T. 783 ; 20 W. K. 
325. 

1777. By annual payments.] — A., B., 

& C. were paupers in receipt of relief chargeable 
on the C. Union, &, being of unsound mind, orders 
were made for their respective reception into the 
county lunatic asylum as pauper lunatics. The 
treasurers for the time being of the asylum at 
various times demanded from the guardians pay- 
ment for the maintenance & expenses of the 
lunatics, the guardians duly paid the amounts 
so demanded. In Jan. 1905, the lunatics became 
entitled under a wall to certain moneys, which were 
paid by the exors. & trustees of the will into ct. 
imder Trustee Act, 1893 (c. 53). On a summons 
being taken out by the guardians asking for re- 
coupment of the cost of the past maintenance of 
the three lunatics A also to have provision made 
for their future maintenance out of the funds 
in ct. belonging to each, an order was made for 
payrnent annually to the guardians of the sum 
certified to have been expended by them in each 
year, such pa>Tnents to be deemed to be on account 
of arrears of maintenance as well as future main- 
tenance. — Re Williams’ Trusts (1907), 96 L. T. 
563 ; 71 J. P. 209 ; 5 L. G. R. 542. 

1778. In respect of maintenance of lunatic’s 

wife — Out of capital.] — Re Brewery’s Trust, 
No. 1770, ante. 

1779. In respect of future maintenance — 

By payment of dividends.]— C oleman’s Trusts, 
No. 1775, ante. 

1780. To colonial Master in 

Lunacy.] — Re Baker’s Trusts, No. 1776, ante 

1781. By annual payments.] — Re 

Williams’ Trusts, No. 1777, ante, 

(c) Benefit under Intestacy or Unproved Will. 

1782. Bankruptcy prior to lunacy— Assignment 
of property to assignee — Claim by poor law guardian 
& assignee.] — A married woman was entitled in 
reversion to a fund, which did not fall into pos- 
session until after her death. During her life- 
time, C., her husband, took the benefit of the 
Insolvent Debtors’ Act, & administered to her 
after her death. Expenses having been subse- 
quently incurred by the parish authorities for 
mamtenance of C. at the county lunatic asylum. 
Upon the reversionary interest of deceased wife 
ailing into possession ; — Held : the provisional 
assi^ee m insolvency of C. was entitled to have 

he to him without deducting the sum 

claimed by the parish officers for their expenses in 
maintaimi^ C. in the lunatic asylum, notwith- 
standing that C. had taken out administration to 
Ills wife. — T yler’s Trusts (1866) 27L T o « 

] 1 « ; 2 Jur. N. 8. 927 ; 4 W. 1162^ 


Grant of administration to poor law guardians 
To enable recovery of expenses.] — See Executors, 
Vol. XXIII., pp. 171, 173, Nos. 1803, 1894, 1916- 
1921. 

(d) After Death. 
i. In General. 

1783. Fund in court.] — A fund belonging to a 
pauper lunatic was paid by the trustees into ct. 
under the 10 & 11 Viet, c, 96. On the petition of 
the personal representative of the deceased lunatic, 
an order was made, that the expenses incurred by 
the parish in the support of the lunatic, etc., be 
paid out of the fund, & the remainder of the fund 
be paid over to the personal representative. — 
Re Morton’s Trust (1866), 19 J. P. 342. 

1784. .] — Re Marman’s Trusts, No. 1389, 

ante. 

1785. Right of action against personal repre- 
sentatives.] — A pauper lunatic having died seised 
of a small amount of real estate : — Held : the 
amount of sums paid by guardians of the union 
to which the pauper was chargeable, though not 
the union in which he died, in respect of his main- 
tenance at a lunatic asylum, was a debt recoverable 
in a creditor’s action against his personal & real 
representatives, though no steps to recover pay- 
ment of expenses incurred in respect of such main- 
tenance were taken by the guardians in the 
pauper’s lifetime. — Re Webster, Derby Union 
Guardians v. Sharratt (1884), 27 Ch. D. 710 ; 
54 L. J. Ch. 276 ; 51 L. T. 319. 

Annotations .— Refd. Lambeth Grdns. v. Bradsliaw (1886), 

50 ,1. P. 472 ; He Nowbegin’s Estate, Eggleton v. Nowbegln 

(1887), 36 Ch. D. 477 ; He Tyo (1800), 81 L. T. 743. 

Mentd. He CJabhon (1904), 53 W. R. 43 ; Birkenhead 

Union Grdne. v. Brookes (1906), 70 J. P. 406. 

17 g 5 , — Al pauper lunatic, while being 

maintained by the guardians of a union, became 
entitled to a fund, whereupon, on a summons in 
lunacy by the guardians, who claimed six years* 
arrears for past maintenance, an order was made 
by the Ct. in Lunacy appointing a receiver of the 
fund, A directing him to pay thereout to the 
guardians part of the arrears A to apply the balance 
for future maintenance. While under the care of 
the guardians the lunatic died. There then being 
a surplus in the hands of the receiver, the guardians 
commenced a creditors’ administration action in 
the Ch. Div. against the lunatic’s administrator to 
obtain payment of the balance of the six years* 
arrears : — Held : the balance of arrears was a 
valid legal debt enforceable after the lunatic’s 
death, A the order in lunacy was no bar to the 
action. — Re Taylor, Edmonton Union v. Deely, 
fl901] 1 Ch. 480 ; 70 L. J. Ch. 332 ; 84 L. T. 35, 
C. A. 

ii. Grant of Administration to Guardians. 

Grants of administration generally.] — See 
Executors, Vol, XXITI., pp. 141 et seq. 

1787. Right to grant of administration.] — De- 
ceased at the time of his death had been for many 
years supported at a county lunatic asylum, as a 
lunatic, at the expense of the union to which he 
belonged. At that time he was beneficially 
interested in a sum of £400 3 per cent. Consols, 
standing in the name of tinstees. His sister, the 
only next of kin or person entitled to his property, 
was also a pauper funatic. The ct. held that the 
guardians of the union to which deceased belonged 
were, under Poor Law Amendment Act, 1849 
(c. 103), SB. 16, 17, creditors of deceased, A granted 
administration to them for the use A benefit of 
lunatic’s next of kin. — ^Windbatt v. Sharland 
(1871), L. R. 2 P. A D. 266 ; 41 L. J. P. A M. 9 ; 
35 J . P. 808 ; sub nom. Windbatt v, Sbarland, 
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In the Goods of Shabland, 20 W. R. 211 ; svih ceajsed was a lunatic daughter in the same asylum 
nom. In the Goode o/Shabland, 26 L. T. 674, & also indebted to the guardians for maintenance. 

1788. .] — Deceased had for over 6 years On an application for a grant of letters of adminis- 

prior to her death been supported as a pauper tration to a nominee of the guardians: — Held: 
lunatic at the county lunatic asylum : — Held : the though a creditor for a statute-barred debt might 
guardians were creditors of deceased within 12 & 13 obtain a grant of letters of administration, notice 
Viet. c. 103, 88. 16, 17, & as such entitled to ad- must be given to the daughter. — In the Goods of 
ministration of her estate. — Lambeth Guardians Druce (1899), 68 L. J. P. 120 ; 81 L. T. 458. 

V. Bradshaw (1886), 67 L. T. 86 ; 60 J. P. 472. 

, ^7?^* ^ lunatic chargeable (g) Application of Statute of Limitations, 

to the guardians of the Ringston Union, died a o * t Y-»^T'rAT>Tr\‘N‘ ow Ar'TTnMR Vf\i XVlCTT 
spinster & without parents, leaving three brothers ooq ooi 517 51 q 60-62* 1751 1754 1756^* 

& one sister her surviving, all of whom renounced 

their right to administration. One other brother, _ ^ ^ 

who had gone to America in 1871, but who had not Relations of Lunatic. 

been heard of since 1883, was cited by advertise- 1795. Liability of husband — Though wife holding 

ment, under order of this ct. The ct. upon the protection order.] — A wife had obtained a protec- 

application of the guardians, made a grant of tion order in 1871, under Matrimonial Causes Act, 

administration to the clerk to the board as their 1857 (c. 85), s. 21, but had no property, & becoming 

nominee. — Re Byrne (1888), 62 J. P. 281. a lunatic, & being chargeable to the O, union, was 

1790. ,] — ^Upon the application of the removed to an asylum for pauper lunatics. The 

guardians of the united parishes of St. Giles-in-the- guardians of O. applied for an order on the hus- 
Fields &; St. George, Bloomsbury, the ct, made a band for maintenance of his wife under Poor Law 
grant of administration in favour of their nominee Amendment Act, 1850 (c. 101), s. 5 : — Held : the 
to the estate of a pauper lunatic who had died in wife’s protection order did not discharge the 
the county lunatic asylum, & who, at the time of husband, he was liable to contribute to her 
his death, & for some time previously, was charge- maintenance. — Oxford Guardians v. Barton 
able to the said united parishes. — In the Goods of (1875), 33 L. T. 375 ; 39 J. P. 725, D. 0. 

Luce (1890), 54 J.P. 695. 1796. Sum payable under separation deed— 

The ct., upon the application of Separate claim for maintenance by guardians— 
the guardians of the union in wliich deceased Poor Law Amendment Act, 1850 (c. 101), s. 6.] 
pauper lunatic had died, made to their nominee a Applt. & his wife, who were married in Jan. 1915, 
grant of administration in respect of the personal entered into a separation deed in Dec. 1915, 
estate & effects of such pauper, the guardians whereby applt. covenanted to pay her 17s. 6d. 
being creditors for maintenance & burial expenses, weekly, & they thereupon ceased cohabitation. 
<fe the next-of-kin, if any, & the Queen’s Proctor In 1919 the wife was removed to a lunatic asylum 
having failed to appear to citations calling upon & became chargeable to the union, but applt. 
them respectively to take the grant. — In the Goods refused to pay the guardiar^ more t^n 17s. 6a. a 
0 / Reeves (1890), 55 J. P. 24. week. On a complaint by an officer of the 

1792. ,]— The ct. upon the application of guardians against applt. under above sect, to 

the guardians, in whose asylum deceased intestate show cause why an otoer should not be i^^de 
had been, for some time prior to her death, con- upon him to maintain his wife, the justices bold 
fined as a lunatic, made a grant to their nominee, that notwithstanding tlie separation deed applt. 
ill respect of the personal estate & effects eff had shown no sufficient cause agamst an order, & 
deceased. — In the Goods of Lillicrap (1891), 55 they ordered him to pay the guar^ans 36s. 
J. P. 825. 

1793. — 


Subject to affidavit as to husband- 


weekly, the cost of his wife’s maintenance in 
the asylum ; — Held : the amount to which the 
guardians were entitled was not limited to the 
amount fixed by the deed, & the order of the 


Where whereabouts not known.] — The where- 
abouts of both the husband & son of a woman, who — . , 7 t m /i aoos 

had died as a pauper lunatic, were unknown, & 1 . on 

the husband was cited, by advertisements, to 126 L. T. ^ ’» ^ 

accept or renounce administration to her estate, L. G. 

- - - 1797. Liability of son — Though order made 

against husband.] — The fact that an order has been 
made against the husband of a pauper lunatic, 
under Poor Law Amendment Act, 1850 (c. 101), 
8. 5, to pay a weekly sum to the guardians towards 
tile cost of the wife’s maintenance in an asylum 
does not exempt the son of the pauper lunatic 
from liability under Poor Relief Act, 1601 (c. 2), 
s. 7 to contribute towards her maintenance. — 
Cole v. Brown, [1907] 2 K. B. 301 ; 7 6 L. J. K. B. 
847 ; 96 L. T. 710 ; 71 J. P. 335 ; 5 L. G. R. 727, 

D C 

1798. Liability of father — Domiciled in England 
—Son maintained as pauper lunatic in Scotland — 


but had not appeared. Upon the motion of the 
guardians, as creditors for maintenance & funeral 
expenses, the ct. gi*anted administration to the 
nominee of the guardians, subject to an affidavit 
that the husband outlived the deceased . — In the 
Goods of King (1893), 58 J. P. 464. 

1794. Statute-barred debt — Necessity for 

notice to next of kin.] — Deceased died intestate 
& a lunatic in a county lunatic asylum. At the 
time of his death he was indebted to the guardians. 
Subsequently the g^uardians were informed that 
deceased was entitled to a small amount of 
property. Their debt was then barred by the 
Stat. Limitations. The only next of kin of de- 
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husband. J — There Is 
— on the part of a husband 
the support of hie wife while oou- 
nuod in a public lunatic asylum where 
■ ier Lunatics 


. Liability o//ai/ier.l— N ew Monk - 
rn Parish Council v. Ebskine, 
26] S. C. 835.— SCOT. 

.] — A parent, who hM 

ins, is a person liable by law to 
tribute towards his major son s 
intonanoe at a lunatic 
ION Government v. Claassen 
16), O. P. D. 126.- S. AF. 

1. Liability of relative under cm- 


traet — Who may sue — Master in lunacy.] 
— The master in lunacy may sue, as 
such upon a contract under seal with 
a relative of a lunatic patient for pay- 
ment for his maintenance in a pub- 
lic asylum.— Wilkinson v. Watson 
(1877), 3 V. L. R. (L.) 239.— AUS. 

e. Liability of brother -- Extension 
of liabUity to estate on death.] — Pltf. 
sued deft, for the maintenance of an 

s 2 
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Sect, 7. — Expenses of pauper lunatics: Sub-sect, 6 
D, Sc E , ; sub-sect, ~ ~ 

Right of Scottish authorities to recover.] — A 

pauper of the age of twenty-four years, was found 
destitute in the parish of D, in Scotland. That 
parish relieved him & under Poor Law (Scotland) 
Act, 1845 (c. 83), s. 71, claimed & received repay- 
ment of the cost of that relief from pltfs., the 
authorities of a Scottish parish in which the pauper 
had a legal settlement. Subsequently the pauper 
was found destitute & insane in the parish of A., 
also in Scotland. That parish, having caused 
him to be examined & certified as a lunatic & 
removed to an asylum, recovered repayment of the 
expenses of so doing from the pltfs. under Lunacy 
(Scotland) Act, 1857 (c. 71), s. 76. Pltfs. thence- 
forward paid for the maintenance of the lunatic 
in the asylum under ss. 77 of the last-mentioned 
Act. The lunatic was the son of a domiciled 
Englishman. On the death of the father leaving 
assets pltfs. claimed to recover from defts. as his 
exors. the sums which they had respectively paid 
to the parishes of D. & A. & the expenses of the 
lunatic’s maintenance in the asylum, as being 
money which they had been compelled to pay & 
which the father had been legally compellable to 
pay : — Held : even assuming that the statutes 
applied to a parent or relation who was a domiciled 
Englishman, & that the latter statute conferred 
a right on the parish of settlement to recover from 
a relation where legally liable apart from that 
statute, the liability of the parent or relation must 
be determined by the law of his domicil ; by 
English law a father is not liable for the main- 
tenance of his adult son in the absence of an order 
of justices under Poor Relief Act, 1601 (c. 2), & 
defts. were consequently under no liability to 
pltfs. — COLDINGHAM PaBISH COUNCIL V, SMITH, 
[1918] 2 K. B. 90 ; 87 L. J. K. B. 816 ; 118 L. T. 
817 ; 82 J. P. 170 ; 16 L. G. R. 370 ; 26 Cox, 

C. C. 260. 

E, From Trade Unions^ Friendly and Industrial 

Societies, 

See Divided Parishes Act, 1876 (c. 61), s. 23. 

1799. Liability of trade union — Application of 
Divided Parishes Act, 1876 (c. 61], s. 23.] — A trade 
union is not a “ benefit or friendly society ” from 
which guardians of the poor can claim reimburse- 
ment under above sect, in respect of the mainte- 
nance of a pauper. — Winder v. Kingston-upon- 
Hull (Governors for Poor, etc.) (1888), 20 
Q. B. D. 412 ; 58 L. T. 583 ; sub 7iom, Winder v. 
Hull (Governors of the Poor), 52 J. P. 535, 

D. C. 

Liability of industrial society.] — See Industrial, 
etc., Societies, Vol. XXVIII., p. 126, No. 68. 

Liability of friendly society.] — See Friendly 
Societies, Vol. XXV., p. 305, Nos. 131-138* 


Sub-sect. 7. — Adjudication of Settlement. 

A. In General, 

See Lunacy Act, 1890 (c. 5), ss. 288-302 ; 
generally, Poor Law. 

1800. Jurisdiction of Justices — When attaching — 
When lunatic confined in asylum — Whether 
legality of order of admission considered.] — Two 

justices for a borough made an order for the 


removal of a lunatic pauper to the county lunatic 
asylum, under 9 Geo. 4, c. 40, ss. 38, 41. Two 
county justices under sect. 42 of the same Act, 
made an order, reciting the former order, & ad- 
judicating the settlement of the pauper. On 
cause shown against a rule for removing the latter 
order by certiorari : — Held : inasmuch as the first 
order was bad, being made by justices who had 
no jurisdiction to remove to the county lunatic 
asylum (because by 9 Geo. 4, c. 40, s. 38 justices 
can only direct such pauper to be conveyed to the 
lunatic asylum “ for the county or district of 
united counties for which or any of which they 
shall act”), the second order was bad also, not- 
withstanding the provision in sect. 42, that such 
order may be made where a pauper is confined in 
the asylum “ under any order of any justices.” — 
R. V, Cornwall JJ. (1845), 2 Dow. & L. 775 ; 1 
New Sess. Cas. 499 ; 14 L. J. M. C. 46 ; 4 L. T. 
O. S. 359 ; 9 J. P. 790 ; 9 Jur. 372. 

Annotations — Expld. R. r. Hatfield Peverel (1849), 13 Jur. 

1070. Reid. R. V. Carnarvon & Anerlesea Grdns. (1849), 

14 L. T. O. S. 200. 

1801. .] — (1) Qu, : whether 

on appeal against an order for the maintenance 
of a lunatic pauper, the order for confining the 
pauper may be disputed. If it may, it need not 
show, in the case of a lunatic unfit to be brought 
before the justice who ordered him to be confined, 
that the justice proceeded to examine him within 
three days after notice under 8 &; 9 Viet. c. 126, 
8. 48. Semble : the provision as to the three 
days within which the justice must require the 
pauper to be brought before him is directory 
merely. 

(2) Semble : the jurisdiction of justices to make 
an order adjudicating the settlement & mainte- 
nance of a lunatic pauper is founded on the fact 
that the lunatic is confined, or is ordered to be 
confined, in an asylum. — R. v, Carnarvon &; 
Anglesea Union Guardians (1849), 14 Q. B. 
357, n. ; 4 New Mag. Cas. 21 ; 3 New Sess. Cas. 
708 ; 14 L. T. O. S. 200 ; 14 J. P. 193 ; 117 E. R. 
142. 

Annotatimis : — As to {!) Reid. Favershara r. Islo of Thanet 

(1862), 2 B. & S. 273. As to (2) FoUd. Paversham v. Isle 

of Thanet (1862), 2 B. & S. 273. Retd. R. r. Minster 

(1850), 14 Q. B. 349. 

1802. .] — (1) The validity 

of an order adjudicating, under the 16 & 17 Viet, 
c. 97, s, 97, the settlement of a pauper in confine- 
ment in an asylum as a lunatic, is not affected by 
the recital of an insufficient order of admission, 
as the jurisdiction of the justices to adjudicate 
attaches on the lunatic being de facto in confine- 
ment, & the order for admission must be assumed 
to be in fact good until the contrary be shown. 

(2) An order of two justices of a borough recited 
that, under an order of two justices of the borough, 
made under the 16 & 17 Viet. c. 97. E. then 
resident in the parish of St. D. within the said 
borough, being neither a pauper nor wandering, 
but a person not under proper care & control, & 
a proper person to be taken charge of, was, on etc., 
duly sent to the county Itmatic asylum, & has 
been confined therein, as such pauper lunatic, 
ever since, at the charge of the said parisli ; & 
then proceeded to adjudicate the settlement of 

E. to be in the parish of C. ; — Held : good. 

(3) An order for the maintenance of a lunatic 
pauper in confinement, addressed to the guardians 
of a union & to their clerk, & ordering the clerk 
to pay, is substantially an order on the guardians 


indigent & lunatic brother of deceased 
in a govt, lunatic asylum for a period 
prior to the death of deceased during 
which it was admitted that deceased 


was in a position to provide such main- 
tenance : — Held : deceased was one of 
the persons liable by law to contribute, 
& his estate could be sued for mainte- 


nance supplied prior to his death. — 
Minister of Interior v. Haviside’s 
Executors, [19161 E. D. L. 244. — 

S. AF. 
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& in compliance with the 16 & 17 Viet. c. 97, s. 97. 
— B. V. Crediton (Inhabitants) (1858), E. B. & 
E. 231 ; 27 L. J. M. 0. 265 ; 31 L. T. O. S. 114 ; 
22 J. P. 722 ; 4 Jur. N. S. 926 ; 6 W. R. 517 ; 
120 E. B. 494. 

Annotations : — As to (1) Refd. R. v. Liverpool, lie Lancaster 
(I860), 24 J. P. 646. As to (2) Expld. Faversham v. Isle of 
Tlianot (1862), 2 B. & S. 275. 

1803. .] — Faversham 

(Churchwardens, etc.) v. Isle op Thanet Union 
Guardians, No. 1758, ante! 

1804. Statement ol case for high court.] — 

Epping Union v.. Canterbury Union, No. 1807, 
post. 

1805. Form of order — Same instrument as order 
for maintenance.] — (1) The adjudication of the 
settlement of a lunatic pauper under 8 & 9 Viet, 
c. 126, 8. 58, & the order for his maintenance under 
sect. 62 are well made in the same instrument ; & 
an order of maintenance is well directed to the 
overseers of the parish in which the adjudication 
linds that the pauper’s settlement is. 

(2) On appeal against an order for the main- 
tenance of a pauper lunatic, the settlement may 
be contested. — B. v. Tyrwhitt (1847), 12 Q. B. 
292 ; 3 New Mag. Cas. 11 ; 3 New Sess. Cas. 163 ; 
17 L. J. M. C. 141 ; 11 L. T. O. S. 199 ; 12 J. P. 


583 ; 12 Jur. 557 ; 116 E. R-. 878. 

Annotations: — Oenerally, R. v. Chatham (1848), 3 

New Sess. Cas. 235 ; H. v. Lancashire JJ. (1849), 12 L. T. 

O. S. 513 ; R. V. East Ardsley (1850), 19 L. J. M. C. 133. 

1806. Order made ex parte — Necessity for notice 
to parish to be charged.] — It is no ground of 
objection to an order of justices adjudicating the 
settlement of a pauper lunatic, or to an order for 
the costs of his maintenance, made under 8 & 9 
Viet. c. 126, that the proceedings before the 
justices were taken ex p,, & without notice to the 
parish sought to be affected by the orders . — Ex p. 
Monkleigh Overseers (1848), 3 New Sess. Cas. 


94 ; 17 L. J. M. C, 76 ; 10 L. T. O. S. 378 ; 12 
Jur. 354. 

Annotations .—Refd. R. V. Caniarvon & Aiiglesca Grdns. 

(1849), 14 L. T. U. 8. 200 ; R. r. Hatfield I'evcrcl (1849), 

13 J. P. 650 ; R. v. Bruce, [1892] 2 Q. B. 136. 

1807. Amendment of grounds of adjudication — 
Lunacy Act, 1890 (c. 5), s. 307,] — The grounds of 
adjudication accompanying an order of justices 
under sect. 289 of above Act, adjudicating the 
settlement of a pauper lunatic to be in the parish 
of L., in the E. Union, stated that the lunatic 
resided in the parish of L. for three years & 
upwards, namely, from Feb. 1892, to about Feb. 
1896. Evidence was given by the union obtaining 
the order that the lunatic had resided continuously 
in the parish of L. for a period of four years from 
Apr. 1890 ; but it was not shown that the lunatic 
had resided in the parish of L. for a period of three 
years within the times mentioned in the gi’ounds 
of adjudication: — Held: (1) the ct. were em- 
powered by sect. 307 of above Act to amend the 
grounds of adjudication so as to let in the residence 
prior to Feb. 1902, & in the circumstances the 
grounds should bo so amended ; (2) the ct. were 
debarred by sect. 310 of above Act from stating 
a case upon the point for the opinion of the High 
Ct. — Epping Union v. Canterbury Union (1909), 
73 J. P. 411. 


B, Estoppel by Previous Order. 

Eccy generally^ Estoppel, Vol. XXI., pp. 140 
et seq. 

1808. Whether conclusive as to facts directly 
decided.] — Heston Overseers v. St. Bride’s 
Overseers, No. 1738, ante. 

1809. & necessary steps to decision.] — 

An order of removal, unappealed against or con- 


firmed on appeal, is conclusive not only as to the 
facts directly decided, but as to those facts also 
that are mentioned in the order, & are necessary 
steps to the decision of the settlement. 

Upon an appeal against an order adjudging the 
settlement of E., a lunatic pauper, who had been 
removed from resp. township of L. to an asylum, 
to be in applt. township of H., reaps, proved a 
former valid order of removal made between the 
same townships, adjudging the settlement of 
J., aged eleven years, & K., aged five years (being 
at the time unemancipated, “ the lawful children 
of W. & E.,” the lunatic pauper) to be in applt. 
township of H. The removal of the two children 
from resp. township of L. to applt. township took 
place, & there was no appeal against the order. 
This was the only evidence relied upon by resps. 
to prove a settlement of the lunatic pauper in 
applt. township, derived from her husband: — 
Held : as the adjudication of settlement in both 
the orders necessarily depended upon the same two 
facts, namely, the settlement of W., the father, & 
his marriage with the lunatic pauper before the 
birth of their two children, the former order 
unappealed against was conclusive as to those 
facts, & applts. were estopped from proving that 
in truth neither the husband of the pauper, nor 
the pauper herself, had ever gained a settlement 
in their township. — R. v. Hartington Middle 
Quarter (Inhabitants) (1855), 4 E. & B. 780 ; 

3 C. L. B. 554 ; 24 L. J. M. C. 98 ; 24 L. T. O. S. 
327 ; 19 J. P. 150 ; 1 Jur. N. S. 586 ; 3 W. B. 
285 ; 119 E. R. 288. 

Annotations: — Mentd. R. Hutchings (1881), 6 Q. B. D. 

300 ; Do Mora v. Concha (1885), 29 Ch. D. 268 ; Wakefield 
Corpn. V. Cooke, [1903] 1 K. B. 417 ; Hill v. Clifford, 
Clifford V. Timms, Clifford v. Pliillips, [1907] 2 Ch. 236; 
l*oulton V. Adjustable Cover & Boiler Block Co., [1908] 

2 Ch. 430. 

IglO. When unappealed against.] — Where 

an order had been obtained on behalf of a parish 
for conveying a pauper to a lunatic asylum under 

9 Geo. 4, c. 40, ss. 38, 41, in which it was stated 
that the pauper was chargeable to the parish ; & 
a subsequent order was made under sect. 42 of 
the same statute, adjudging the settlement of the 
pauper to be in that parish, <fe requiring the over- 
seers thereof to pay a certain sum of money for 
the maintenance, etc., of the pauper, & the latter 
order was appealed against & quashed by the 
quarter sessions, for want of evidence that the 
pauper was chargeable to the parish. On appeal 
from the order of sessions : — Held : the statement 
of chargeability in the fii’st order unappealed from 
was conclusive as against the parish, it was 
aggrieved within sect. 46 ; & the parish ought to 
have appealed against that order. — B. v. Holds- 
WORTH (1841), 1 Q. B. 221 ; 1 Gal. & Dav. 442 ; 

10 L. J. M. C. 57 ; 5 J. P. 226 ; 5 Jur. 768 ; 113 
E. B.. 1114. 

Igll, ,] — Where, in 1833, an order of 

removal from parish B. to H. was obtained, & the 
pauper removed, but the copy of order then de- 
livered was defective & bad, yet the order of 
removal never was appealed against ; — Held : the 
objection that the copy was a nullity could not 
now be set up. — B. v. Witney Union Guardians 
(1864), 28 J. P. 661. 

\^12. Service of defective copy.] — ^B. v. 

Witney Union Guardians, No. 1811, arde. 

No service on parish to be charged — 

Original order founded on mistake.] — On Oct. 1, 
1907, upon the application of the guardians of the 
palish of H. an order was made by two justices 
adjudicating the settlement of a lunatic then 
chargeable to the guardians of the parish of H. to 
be in the parish of L. Tho application for the 
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Sect* 7 . — Expenses of pauper lunatics : Sub-sect* 7, 
B. C. ; sub-sect. S, A,^ B* <&: C* (a).] 

order was made upon a mistake of fact, & the order 
was not served upon the guardians of the parish 
of L. nor was it formally abandoned. On Jan.^ 9, 
1908, the guardians of the parish of H. applied 
for & obtained an order of justices adjudicating 
the settlement of the lunatic to be in the parish 
of W., in the W. Union ; — Held : the existence of 
the order dated Oct. 1, 1907, did not render invalid 
the order dated Jan. 9, 1908. — ^Wandsworth 
Union v. Hammersmith Parish (1909), 73 J. P. 
368. 

181 4-. Fresh facts proving a change of 

settlement.] — West Derby Union v. Ijverpool 
Vestry (1882), 46 J. P. Jo. 372. 

Annotation .—Reid. Suffolk County Lunatic Asj’lum Visiting 

Conunittce v. Nottingham Union Grdns. (1905), 69 J. P. 

120 . 

-.] — See, aUo, Nos. 1842-1845, post 

1815. Interim order — Lunatic adjudged charge- 
able to county.] — An order of justices, under 
16 & 17 Viet. c. 97, s. 98, obtained at the instance 
of the parish by which a pauper lunatic has been 
sent to an a.sylum, & adjudging him to be charge- 
able to the county in which he is found, on the 
ground that he is not settled in that parish, & that 
his parish of settlement cannot be ascertained, is 
an interim & not a final order. The county is, 
therefore, not estopped by submission to it from 
afterwards obtaining orders of justices under sect. 
99, adjudging the pauper to be settled in the parish 
which obtained the first order, & requiring that 
parish to pay for his future maintenance. — ^A ll 
Saints, Poplar (Churchwardens, etc.) v. 
Middlesex (Clerk op the Peace) (1860), 2 
E. & E. 829 ; 29 L. J. M. C. 186 ; 24 J. P. 661 ; 
C Jur. N. S. 823 ; 121 E. R. 310 ; sub nom. R. v. 
All Saints, Poplar (Churchwardens & Over- 
seers), 8 W. R. 414 ; sub nom. Middlesex 
(Clerk of the Peace) v. Arx Saints, Poplar, 2 
L. T. 215. 


C. How Settlement Determined. 


See, generally. Poor Law. 

1816. Idiot adult — Whether parent’s settlement 
followed.] — An idiot does not become emancipated 
by attaining the age of twenty-one ; &, conse- 
quently, his settlement continues to follow that 
of his father, gained after he had attained that 
age, although he was left by his father before he 
had attained it. — R. v. Much Cowarne (In- 
habitants) (1831), 2 B. & Ad. 861 ; 1 L. J. M. C. 


4 ; 109 E. R. 1363. 

Annotation : — ^Apprvd. & Distd. Salford Grdns. v. Man- 
chester Overseers (1882), 10 Q. B. D. 172. 

1817. When Illegitimate.] — An adult 

illegitimate idiot who is incapable of taking care 
of herself acquires a settlement by residing for 
three years in a town, although such residence is 
with her mother & her mother's husband as port 
of their family. 

G. was born at W. in 1854, her mother being 
then unmarried, In 1864 her mother married H. 
In 1875 G. & her mother & H. went to live at P., 
where they resided together as one family until 
1881, when they removed to M. They continued 
to reside together there until G. became an inmate 
of the M. Workhouse. G. was an idiot from her 
birth, & incapable of taking care of herself : — 
Held : G. had acquired a settlement in P. — 
Salford Guardians v. Manchester Overseers 
il^82), 10 Q. B. D. 172 ; 52 L. J. M. C. 34 ; 48 
L. T. 119; 47 J, P. 419, D. C. 

. Hlghworth & Swindon Union Grdns, 
/cBbuiirv-on-wf Union Grdn«. (1888), 20 Q. B. D. 


1818. Idiot infant — When father dead & mother 
re-marrled — Birth settlement.] — A pauper under 
the age of sixteen, whose father was dead «fc whose 
mother had married again without having acquired 
a settlement for herself during her widowhood, 
became chargeable to resp. union, & an order was 
made for her removal into applt. union in which 
her mother had been born : — Held : the order was 
bad ; at the time of the making of the order of 
removal the pauper had no “ widowed mother ” 
within the meaning of Divided Parishes & Poor 
Law Amendment Act, 1876 (c. 61), s. 35, whose 
settlement she could take, &: the pauper took 
her own birth settlement. — Amersham Union 
Guardians v. London (City) Guardians (1887), 
20 Q. B. D. 103 ; 57 L. J. M. C. 6 ; 58 L. T. 83 ; 
62 J. P. 404 ; 36 W. R. 141, D. C. 

Annotation : — Mentd. High worth & Swindon Union Grdns. 

V. Westbury -on -Severn Union Grdns. (1888), 20 Q. B. D. 

697. 

1819. Soldier — Evidence of attestation paper — 
As to place of birth.] — Cheutsey Union Guar- 
dians V. Surrey (Clerk op Peace), No. 1699, ante. 

Status of irremovability.] — See, generally, Poor 
Law. 

Determining liability for lunatic’s main- 
tenance.] — Sec Sub-sect. 3, B. (c), ante. 


Sub-sect. 8. — Appeals. 

A. Who may Appeal. 

See Lunacy Act, 1890 (c. 5), ss. 303-313. 

1820. Overseers.] — Where an order has been 
made under 8 & 9 Viet. c. 126, adjudicating 
the settlement of a lunatic pauper to be in 
the given parish, & an order for the maintenance 
of such pauper is also made & served upon 
the treasurer of the union in which such parish 
is: — Held: (1) the churchwardens & overseers 
of the parish, being parties aggrieved, have a right 
to appeal against such order, & the appeal need 
not to be by the treasurer of the union ; (2) applts. 
are entitled to a copy of the examinations on which 
the orders were made, for an appeal against the 
order of maintenance is substantially an appeal 
against the order of settlement, & the provisions 
of Poor Law Amendment Act, 1834 (c. 76), s. 79, 
are incorporated into 8 & 9 Viet. c. 126, so far as 
they are in their nature applicable to appeals 
imder that Act. — R. v. Middlesex JJ. (1847), 11 
J. P. 461. 

1821. Of township.] — Two justices made an 

order, adjudging the settlement of a lunatic, who 
had been sent to an asylum, to be in the township 
of H. in the union of H., addressed to the overseers 
of the township & the guardians of the union, & 
ordering the guardians to pay the expenses. The 
overseers & the guardians separately appealed. 
At the first sessions the appeal of the guardians was 
entered & respited, that of the overseers was called 
on. The sessions refused to hear it on the ground 
that the overseers had no locus standi : — Held : 
the sessions might in their discretion regulate the 
time of hearing the two appeals so as to secure 
that they should be heard together & justice done ; 
but they were bound, under 16 & 17 Viet. c. 97, 
8. 108, to hear the appeal of the overseers of the 
township, to whom at all events the statute gave 
an appeal ; & a rule for a mandamus to enter 
continuances hear the appeal was made absolute. 
— R. v. West Riding JJ. (1856), 7 E. & B. 14 ; 
26 L. J. M. C. 41 ; 3 Jur. N. 8. 132 ; 5 W. K. 73 ; 
119 E. R. 1153; sub nom. Halifax Overseers v. 
Leeds Overseers, 28 L. T. O. 8. 122 ; sub nom. 
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Leeds, Ex p. Halifax Overseers, 

«!• Xr • Xuv« 


Heaton (1859), 28 L. J. M. C. 181 ; 
Leathain v. Bolton-le-Sand, (1865) 13 T, T 2 iA • t? « 
Medway Union Grdns. (1864): ^R. 3 Q. B ssl! ’ 

TVT ') — Medway Union Guardians, 

No. 1831, post 

union.] — B, v. Middlesex 

JJ., No. 1820, ante. 


1824. Joint appeal of overseers & guardians.] — 

(1) By order of justices under 8 & 0 Viet. c. 126, 
s. 62, reciting that tlie settlement of a lunatic 
pauper liad been adjudged to be in a township 
within a poor law union, the treasurer of the 
guardians of such union was directed to pay a sum 
for the pauper’s maintenance : — Held : both the 
officers of the township & the guardians of the 
union had such ^ interest in contesting the order 
that they might jointly appeal against it. 

(2) If j unices of a county make such order 
without jurisdiction, the order may be appealed 
against at the county sessions, & cannot be ap- 
pealed against at the sessions to which the appeal 
would have lain had the order been made by the 
justices who had the jurisdiction. — R. v, Lan- 
CASHIRB JJ. (1849), 12 Q. B. 305 ; 3 New Mag. 
Cas. 155 ; 3 New Sess. Cas. 430 ; 18 L. J. M. C. 
121 ; 12 L. T. O. S. 513 ; 13 J. P. 519 ; 13 Jur. 
469 ; 116 E. B. 883. 

Annotation : — Consd. R. v. Laiioaahiro JJ. (1852), 18 Q. B. 

361. 


B, To What Court, 

See Lunacy Act, 1890 (c. 5), ss. 303-313. 

1825. When to county or borough quarter 
sessions — Lunatic from borough having quarter 
sessions— Order by county justices.]— B. v. Lan- 
cashire JJ., No. 1824, ante, 

1826. .] — Wlierc an order is made 

by two county justices, imder 8 & 9 Viet. c. 126, 
8, 62, for the maintenance of a lunatic pauper 
removed to the county asylum from a borough 
within the county, having a separate ct. of quarter 
sessions, the appeal against such order lies ex- 
clusively to the borough quarter sessions. — R. v, 
Lancashire JJ. (1852), 18 Q. B. 361 ; 21 L. J. 
M. C. 164 ; 19 L. T. O. S. 87 ; 16 J. P. 491 ; 16 
Jur. 478 ; 118 E. B. 135. 

1827. Order by borough justices.] — 

An order, under 16 & 17 Viet. c. 97, s. 97, adjudging 
the settlement, etc., of a pauper lunatic confined 
in the borough lunatic asylum, was obtained by a 
parish situate wholly within the borough having 
separate quarter sessions, & was made by two 
justices of the borough, the asylum being also 
within the borough ; — Held : the appeal against 
the order, under sect. 108, was to the county, & 
not to the borough quarter sessions. — R. v, 
Warwickshire JJ. (1859), 28 L. J. M. C. 249 ; 
33 L. T. O. S. 201 ; 23 J. P. 757 ; 5 Jur. N. S. 
1292 ; 7 W. B. 529. 

— FoUd. R. r. Kent JJ. (1866), L. R. 1 Q. B 
R. V. Cambridgre Union Grdns. (1861), 1 

B. 8c S. 61. 

1828. Union within several jurisdictions.] — 

By 16 & 17 Viet. c. 97, s. 108, any union or parish 
may appeal against any order adjudging the 
settlement of any lunatic confined to an asylum, 
A? quarter sessions for the county in which 
the union or parish obtaining the order .is situate 
9^ .if the parish or union extend into several 
jurisdictions, then to the quarter sessions of the 
county or borough in which the asylum is situate. 


An order imder s. 97 adjudging the settlement of 
a pauper lunatic confined in an asylum, was 
obtained by a union, consisting of parishes 
partly in a borough which was wholly in one 
county but had separate quainter sessions & partly 
of parishes in the county at large : — Held : the 
appeal agaii^t the order, under s. 108 was to the 
quarter sessions of the county &; not to those of 
the borough in which the asylum was situate. — ■ 
B. V, Kent JJ. (1866), L. B. 1 Q. B. 385 ; 7 B. & S. 
394 ; 35 L. J. M. C. 201 ; 14 L. T. 331 ; 30 J. P. 
612 ; 14 W. B. 635. 


C, Against What Orders, 


(a) In General, 


See Lunacy Act, 1890 (c. 5), s. 303-313. 

1829. Order for maintenance — Where settlement 
unascertainable.] — No appeal lay against an order 
of justices under 8 & 9 Viet. c. 126, ss. 59, 63, 
adjudging that the settlement of a pauper lunatic 
sent by parish officers to an asylum could not be 
ascertained &; that such lunatic was chargeable to 
the county, & directing payment by the county 
treasurer for the maintenance & other expenses 
of the lunatic. — Wilson v. Liverpool Overseers 
(1851), 17 Q. B. 303 ; 117 E. R. 1295 ; sub nom. 
R. V, Wilson, 4 New Sess. Cas, 734 ; 20 L. J. M. C. 
232 ; 17 L. T. O. S. 155 ; 15 J. P. 659 ; 15 Jur. 
859. 

Annotations: — Consd. R. v. Northampton Recorder (1865), 

6 B. 8c S. 053. Refd. All Saints, Poplar v. Middlesex, 

Clerk of the i»eace (1860), 29 L. J. M. C. 186. 

1830. J—By 16 & 17 Viet. c. 97, 

s. 108, if the guardians of a union or parish, or the 
overseers of a parish, feel aggrieved by an order 
adjudging the settlement of a lunatic they may 
appeal to the quarter sessions. By sect. 128, 
any person who thinks liimsclf aggrieved by any 
order or determination under the Act, other than 
orders adjudicating as to the settlement of any 
lunatic pauper & providing for his maintenance, 
may appeal to the quarter sessions in the manner 
& subject to conditions therein mentioned. An 
order made by two justices of the borough of N. 
under sect. 96 upon the guardians of the K. Union, 
in which the parish of M. was comprised, recited 
that V. was a pauper lunatic duly confined in the 
N. lunatic hospital, situate in the borough of N., 
from Apr. 2, 1863, to July 1, 1864,_& was sent 
there from the parish of M. in the K. Union, &, 
upon the appheation of the treasurer of the 
hospital, ordered the guardians of the K Union 
to pay to the treasurer of the hospital a weekly 
sum for the maintenance of V. during that period. 
The settlement of the pauper lunatic had not 
been ascertained & adjudged under sect. 97 : — 
Held : no appeal against this order lay to the 
quarter sessions under either sect. 108 or sect. 128. 
— R. V, Northampton Recorder (1865), 6 B. & S. 
653 ; 13 L. T. 199 ; 122 E. B. 1336 ; sub nom, 
Kettering Union Guardians v, Northampton 
General Lunatic Asylum CoMMrrrEE, etc., 34 
L. J. M. C. 198 ; 29 J. P. 692 ; 11 Jur. N. S. 999 ; 


.—Reid. SiitTolk Coimty Lunatic Asylum Visiting 
Committoo v. Stow Union Grdiis. (18 J7), 61 J. P. Oiio. 

.] — By 16 & 17 Viet. c. 97, s. 108, if 

.he guardians of any union or parish, or the over- 
seers of any parish, feel aggrieved by any order 
adjudging tl\e settlement of any pauper in a 
'unatic asylum, they may appeal against it. By 


PART XIII. SECT. 7, SUB-SECT. 8.— C. (a). 

I. Order for retnoml — Appeal by board of o^Mrdiana,] — Edinburgh Parish Council v. Local Govkrnment Board for 
f^coTLAND, [1915] S. O. (H. L.) 41 ; 62 So. L. R. 335, H. L.— SCOT. 
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Sect. 7, — Expenses of pauper Innaiics : Sub-sect. 8, 
C. (g) (fc (&), D. <&: E. Part XIV. Sect. IQ 

Poor Bemoval Act, 1861 (c. 65), s. 6, the mainte* 
nance of a pauper lunatic in an asylum is to be 
borne by the common fund of the union ; &, by 
sect. 7 the guardians of any union may obtain 
orders upon the guardians of any other union, or 
upon the guardians or overseers of any parish not 
comprised in a union, & may appeal against & 
defend any orders in respect of any lunatic paupers 
hereby made chargeable upon the common fund. 
. . . The guardians of M. Union obtained an order 
adjudging the settlement of a pauper in a lunatic 
asylum to be in the parish of A. in the F. Union, 
& the guardians of F. Union were ordered to pay 
the expenses of the removal of the lunatic & of his 
maintenance in the asylum. The overseers of 
the parish of A. appealed against the order : — 
Held : Poor Bemoval Act, 1861 (c. 55), ss. 6, 7, 
did not repeal 16 & 17 Viet. c. 97, s. 108 ; & the 
overseers of A. had a right of appeal against the 
order, as they might stUl be aggrieved by an order 
adjudging the settlement of a pauper to be in 
their parish, though his maintenance while in the 
lunatic asylum was thrown on the common fund 
of the union. — B. v. Medway Union Guardians 
(1868), L. B. 3 Q. B. 383 ; 9 B. & S. 439 ; 37 
L. J. M. C. 100 ; 18 L. T. 431 ; 32 J. P. 728 ; 16 
W. K. 979. 

1832. Order adjudicating settlement.] — B. v. 

Bangor (Inhabitants) (1849), 13 J. P. Jo. 267. 

1833. .] — Eastbourne Guardians v. Croy- 

don Guardians, No. 1702, ante. 


From Adjudication of Irremovability. 

See Lunacy Act, 1890 (c. 5), ss. 303-313. 

1834. Whether appeal lies.] — A pauper lunatic, 
a single woman, over sixteen years of age, resided 
with her father as part of his family for some two 
years &; a half in a parish within applt. xmion. In 
Oct, 1891, her father moved her with the rest of 
his family to a parish in resp. union, with no 
intention of returning. Her mental condition 
then became worse, <fe she was placed in a lunatic 
asylum. In Aug. 1892, an order was made under 
Lunacy Act, 1890 (c. 5), by two justices, which 
adjudicated her settlement to be in applt. ’s union, 
& called on the guardians to repay to the guardians 
of resp. union sums already expended, & to pay 
her future maintenance to the treasurer of the 

’• ^ • ( 1 ) the order was appealable ; 

& (2) when she left the parish in applt. union with 
her father as part of his family, the pauper lunatic 
put an end to her status of irremovability there, & 
^e order must be quashed.— Hendon Union v. 
a^psTEAD Guardians (1893), 62 L. J. M. 0. 
170 ; 37 Sol. Jo. 717 ; 5 B. 539, D. C. 

1835. -.] — B. V. London JJ., Exp. Edmon- 
ton Union, No. 1723, ante. 

1836. .] — Eastbourne Guardians r. Croy- 

don Guardians, No. 1702, ante. 

H. Notice of Appeal. 

(c- 5), ss. 303-313. 

fov 1845, an order 

V , mamtenance of a lunatic pauper was made 

^ 40, & served on 

sessions were held on Apr. 13 

enwf®’ against it was then 
on Tiiiv’i ^ sessions, holden by adjournment 
refuse/ following, the ct. of quarter sessions 

^ the appeal -.-Held : the 
Act 1834 ir as Poor Law Amendment 

not annit incorporated with & does 

not apply to 9 Geo. 4, c. 40. & the appeal wm, 


therefore, too late. — B. v. West Biding op 
Yorkshire JJ., Re Vincent (1847), 10 Q. B. 763 ; 
16 L. J. M. C. 171 ; 9 L. T. O. S. 311 ; 11 J. P. 
662 ; 11 Jui*. 1013 ; 116 E. B. 290 ; previous 
proceedings (1846), 5 Dow. & L. 16, n. 

1838. .] — If an order of maintenance of a 

lunatic pauper has been made, the twenty-one 
days within which a notice of appeal must be 
given will run from the day on which the notice 
of chargeability, or statement of the grounds on 
which the adjudication of the settlement or the 
order of maintenance has been made, has been 
served ; or, when these have not been served, the 
twenty-one days will run from the time when the 
order itself has been served. 

On Nov, 25, 1852, an order of maintenance of a 
lunatic pauper was made ; & on Feb. 15, 1853, it 
was served upon applt. parish ; but no notice of 
chargeability, or grounds of removal, or particulars 
of settlement were at any time served. On 
Mar. 19, applts. gave notice of appeal for the 
ensuing Easter sessions : — Held : this notice of 
appeal was too late & it should have been given 
within twenty-one days after the service of the 
order. — B. v. Derbyshire JJ. (1853), 1 C. L. B. 
527 ; 22 L. J. M. C. 147 ; 22 L. T. O. S. 80 ; 17 
I J. P. Jo. 

1839. Notice given for wrong court.] — Although 
a notice of appeal, which refers by mistake to the 
wrong tribunal, may, under some circumstances, 
be treated as a notice of appeal to the proper 
tribui^, yet where the party who has given such 
a notice acts upon it, & both parties attend in 
pursuance of it at the wrong tribunal, & the 
question of jurisdiction is discussed &. decided 
against applt., he cannot afterwards elect to treat 
the same notice as a notice of appeal to the right 
ct.— B. V. Salop JJ. (1854), 4 E. & B. 257 ; 3 
C. L. B. 101 ; 24 L. J. M. 0. 14 ; 24 L. T. O. S. 
Ill ; 19 J. P. 149 ; 18 Jur. 1080 ; 119 E. B. 99. 

Annotalwn Refd. R. V. Leeds Recorder (1861), 3 E. & E. 

561. 

1840. Description of order.] — B. v. Maulden 
(Inhabitants), No. 1696, ante, 

1841. Grounds of appeal not stated — Court may 
entertain appeal.] — Upon an appeal against an 
order of adjudication of the settlement of a pauper 
lunatic, the statement of the grounds of appeal 
was not sent vsdth the notice of appeal, nor was the 
statement sent within fourteen days of the tirst 
day of the sessions to which the notice of appeal 
related : — Held : nevertheless the ct. might enter 

respite the appeal, — B ath Union Guardians 
V. Woolwich Union Guardians (1904), 68 J. P. 


E. Practice. 

See Lunacy Act, 1890 (c. 5), ss. 303-313. 

1842* Appeal against order for maintenance — 
Settlement may be contested.] — B. v. Tybwhitt, 
No. 1806, ante, 

1843. Party confined not chargeable to 

any parbh.] — B. v. Bhyddlan (Inhabitants), 
No. 1731, ante. 

1844. Previous order as to settlement — 

Estoppel.] — Heston Overseers v. 8t. Bride’s 
Overseers, No. 1738, ante. 

Estoppel by previous order.]— /S'ee Sub-sect. 7, B., 
ante. 

184!^ Order may be quashed as to part only.] — 
(Inhabitants), No. 1736, ante. 

18w. Amendment of mistake In order below — 
F^ovlded order substantially the same.] — By 16 & 
17 Vwt, c. 97, s, 97, an order of justices, adjudicat- 
ing the ^ttlement of a pauper lunatic, is to direct 
payment of the expenses of his maintenance, etc., 
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to be made by the ^ardlans of the parish of settle- 
ment, if it be a parish under a board of guardians ; 
if not, by the overseers. Sect. 1 08 gives an appeal 
to quarter sessions against such an order ; & 
sect. 113 empowers the sessions, at the hearing of 
the appeal, to amend any omission or mistake in 
the drawing up of the order, if satisfied that 
enough was in proof before the justices making it 
to have authorised them to have drawn it up 
correctly. 

L. was a parish in which, under a local Act, the 
rector, churchwardens & overseers, together with 
twenty-one other persons elected in pursuance of 
the Act, were constituted the select vestry of, & 
the board of guardians for L. An order of 
justices made under 16 & 17 Viet. c. 97, s. 97, 
adjudging the settlement of a pauper lunatic to be 
in L. directed payment of the expenses of his 
maintenance, etc., to be made by the church- 
wardens & overseers of L. ; <to was served on the 
overseers. On an appeal by the overseers to 
quarter sessions against this order, the sessions 
amended the order by substituting in it the word 
“ guardians ” for the words “ churchwardens &> 
overseers ” : — Held : (1) the order of justices was 
bad, being directed to served upon a body dis- 
tirret from the guardians of L., & not upon the 
guardians of L. under a misnomer ; & (2) sessions 
had not power, under 10 & 17 Viet. c. 97, s. 113, 
to amend the order as stated : the amendment i 
making the order a new one, & upon new parties 
who were not before the sessions. — R. liiVERPOOL 

(Inhabitants) (1860), 2 E. & E. 687 ; 29 L. J. M. C. 
137 ; 2 L. T. 173 ; 6 Jur. N. 8. 1028 ; 8 W. R. 
391 ; 121 E. R. 258 ; sub norn, R. v. Liverpool 
(Inhabitants), Re Lancaster, 24 J. P. 646. 

1847. Adjournment of appeal.] — The general 
power of a ct. of quarter sessions to adjourn to 
the next sessions the hearing of an appeal, where 
the particular Act giving the appeal does not 
limit the hearing & determination of it to one 
sessions only, extends to cases where the hearing 
of the appeal has commenced & the evidence is 
partly before the ct. The sessions have power, in 
such a case, to adjourn the further hearing to the 
next sessions, for the purpose of additional evidence 
being procured : or for any cause which, in their 
discretion, may render the adjournment expedient. 
Sessions may exercise this power of adjournment 
in appeals under 16 & 17 Vict. c. 97 ; the Act not 


limiting the hearing determination to the ses- 
sions for which the appeal is entered, or at which 
it is first gone into. — B. v. Cambridge Union 
Guardians (1861), 1 B. & 8. 61 ; 30 L. J. M. C. 
137 ; 4 L. T. 212 ; 7 Jur. N. 8. 1073 ; 9 W. R. 
699 ; 121 E. R. 637 ; aiib nom, Cambridge Union 
Guardians v, Birmingham Guardians, 25 J. P. 
550. 

1848. Costs — Identification of party liable.] — 

By an order of quarter sessions, which appeared 
to be made upon an appeal by the inliabitants of 
the parish of 8. from an order of two justices 
adjudging the settlement of a pauper lunatic to 
be in the said parish, & ordering the overseers of 
the said parish to pay unto the treasurer of the 
guardians of a union including the parish of C. the 
reasonable expenses of maintenance, etc., incurred 
by the parish of C., the said order of justices was 
quashed, &; the overseers of the parish of C. were 
ordered to pay to the overseers of 8. the costs 
which they had been put to in & about the said 
appeal : — Held : the order was good, inasmuch as 
it sufficiently appeared that the overseers of the 
parish of C. were substantially resps. in the appeal, 
so as to justify an order upon them for the costs. — 
R. v. Chatham (Inhabitants) (1848), 12 Q. B. 
300 ; 3 New Mag. Cas. 32 ; 3 New 8ess. Cas. 235 ; 
17 L. J. M. C. 161 ; 11 L. T. O. 8. 290 ; 12 J. P. 
790; 12 Jur. 559; 116 E. R. 881. 

1849. Cannot be awarded by subsequent 

sessions.] — Upon an api^eal against an order 
adjudicating the settlement of a lunatic pauper, 
the sessions at which the appeal was heard con- 
firmed the order, subject to the opinion of this 
ct. upon a case to be afterwards stated, nothing 
being then said as to costs. Applts. afterwards 
abandoned their intention of stating the case, & 
at a subsequent sessions resps. applied for & 
obtained an order granting them the costs of the 
appeal : — Held : the sessions at which the appeal 
was heard & determined alone had jurisdiction to 
grant costs, & the order of the subsequent sessions 
was therefore invalid. — R, v. 8 tafpordshire JJ. 
(1857), 7 E. & B. 935 ; 26 L. J. M. C. 179 ; 29 
L. T. O. 8 . 196 ; 22 J. P. 209 ; 3 Jur. N. 8 . 1148 ; 
5 W. R. 706 ; 119 E. R. 1494. 

Annotations: — Rofd. II. v. West Riding of Yorkslilre JJ. 

(1865), 12 L. T. 380. Mentd. West London Extension 

Hy. V. Fulham Union Assmt. Com. & Fulham Overseers 

(1870), 22 L. T. 523. 


Part XIV. — Certification, 

Discharge 

Sect. 1. —MEDICAL CERTIHCATES CERTIFYING 

INSANITY. 

SeCy now, Lunacy Act, 1890 (c. 5), ss. 16, 28. 

Who may certify.] — See Lunacy Act, 1890 (c. 5), 
ss. 30-32. 

1850. Necessity for personal examination by 
doctor certifying.] — A medical man is not war- 
ranted, merely on statements made by the relations 
of a person supposed to bo insane, in sending men 
to take him into custody & confine him, unless he 
is satisfied, from those statements, that such a 
step is necessary, to prevent some immediate 
injury from being done by the individual, either 
to himself or to other persons ; &, if access cannot 
he had. for the purpose of examination, application 


Reception, Treatment and 
of Lunatics. 

should be made to the Lord Chancellor, that the 
party may be taken up under his authority. — 
Anderdon V, Burrows (1830), 4 C. & P. 210, 
N P 

Aimoiations .—'EM. Fletcher r. Fletcher (1859), 28 L. J. 
Q. B. 131 ; Re B , [1891] 3 Ch. 274. 

.] — 9 Geo. 4, c. 41, provides, that no 
person, not a parish patient, shall be taken into 
any house for the reception of lunatics, without a 
certificate of two medical practitioners, containing 
certain particulars. 8ect. 30 enacts, that any 
person who shall knowingly & with intention to 
deceive, sign any such certificate untruly setting 
forth such particulars, shall be guilty of a mis- 
demeanour ; & likewise, that any phy^cian, 

surgeon, etc., who shall sign any such certificate 
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Sect, 1. — Medical certificates certifying insanity. 

Sect. 2 ; Sub-sects, 1 cfc 2.] 

without having visited & personally examined the 
patient, shall be guilty of a misdemeanour. An 
indictment charged that deft., a surgeon, know- 
ingly & with intention to deceive, signed a cer- 
tificate required by the Act, without having visited 
& personally examined the patient, contrary to 
the statute. The jury negatived the intention to 
deceive, & found deft, guilty, subject to the 
opinion of the ct. upon the case : — Held : in the 
description of this offence, the averment of inten- 
tion was surplusage, & such unnecessary matter 
might be rejected, as well in an indictment on a 
penal statute as at common law. — R. v. Jones 
(1831), 2 B. & Ad. 611 ; 9 L. J. O. S. M. C. 98 ; 
109 E. R. 1270. 

1852. & due inquiries.] — A medical man, 

who has merely signed a certificate imder the 
Lunacy Acts & has done nothing more towards 
causing the confinement of the alleged lunatic, is 
not liable in trespass. Sernble : it would be other- 
wise if he subsequently endeavours to prevent 
the party’s discharge. Nor, if he has merely 
consulted another medical man who has signed 
the other certificate, & told him his own idea of the 
case, is he liable for causing the other to sign such 
certificate. But if he signs such a certificate 
without taking due care & making due inquiries, 
he is liable for the consequences which ensue, 
if on his o'^ personal examination he is not 
^tisfied, he is bound to make due inquiries. Nor 
is he the less liable for the want of such due care 
& inquiries because he has acted bond fide. 

It is of great importance that they [the medical 
profession] should very carefully sign certificates 
of this kind, <fc that personal liberty should not be 
interfered with improperly by any abuse of the 
power which the law has entrusted to these parties ; 
&, on the other hand, it is very important to the 
medical profession that if a person acts really 
bond fide under the authority of the Act by which 
these duties are assigned to him, he should not 
be made responsible for a mere error in judgment 
or uptake of facts. It is also very important to 
t’hG interests^ of the public that persons who are 
really lunatics should be immediately taken 
care of. 


^ In a case of tliis kind malice is not necessary tc 
give the right of action. . . . The true ground oj 
complaint is the negligence bf deft. & the want oi 
due care m the discharge of the duty thrown upon 
mm ; & if a person assumes the duty of a medica] 
man under this statute & signs a certificate ol 
insamty which w imtiue, without making the 
proper examination or inquiries which the cir- 
cui^tances of the case would require from a 
memcal n^ using proper care & skiU in such a 
matter, if he states that which is untrue, & damage 
cn^es to the party thereby, he is liable to an 
action. . . . If a medical man assumes under this 

signing such a certificate, 
ithout making, & by reason of his not making, 
a due & proper examination, & such inquiries as 
are necessary, & which a medical man u£der suclb 

S.re exercise of the extremest possible 

he o* ordinary care, so that 

enaiio Capable negligence, & damage 

been no sr.iti.ftn although there has 

ce^fWt^u * though the 

does not^aii^I V tn ^ ^ knowledge . Thle rule 

hels reaui^ed^tJ^ n “f ® i"<iKment . What 

}f if to do IS to make an examination • & 

If It be necessary, to make further in^ei? &’not 


to act without such inquiiies as may be required. 
There must, to make him liable, be negligence in 
the discharge of those proper duties which it must 
be taken he has assumed in undertaking to sign 
the certificate of insanity (Crompton, J.). — Hall 
V. Semple (1862), 3 F. & F. 337, N. P. 

Annotations : — Consd. Everett v. Grlffltlis, [1920] 3 K. B. 

163. Refd. H. V. Whltfleld (1886), 16 Q. B. D. 122 ; 

Everett v. GrifRths, [1921] 1 A. C. 631 ; Harnett v. FiBhcr 

(1926), 135 L. T. 724. 

1853. What must be stated — Specific facts upon 
which opinion founded.] — A return to a habeas 
corpus^ directing the keeper of a lunatic asylum to 
bring up the body of F., certified that F. was, on 
a certain day received under 2 & 3 WUl. 4, c. 107, 
& that on the day & year aforesaid the keeper 
received an order & medical certificates, in the 
form directed by that Act, setting them out. It 
then further certified, that on Nov. 22, 1845, an 
order & two medical certificates, under 8 & 9 
Viet. c. 100, setting them out, were delivered to 
the keeper; & concluded, “that E. is now de- 
tained under our custody, under & by virtue of 
the last-mentioned Act of Parliament ” : — Held : 
the return was sufficient under 2 & 3 Will. 4, c. 107, 
as it sufficiently appeared that the order & cer- 
tificates returned were received at the same time 
with the lunatic, they were those under which he 
was received. — Re Fell (1845), 3 Dow. & L. 373 ; 
15 L. J. M. C. 25 ; 9 J. P. Jo. 788 ; svb nom, Exp. 
Fell, 6 L. T. O. S. 132, 160. 

1854. .] — Under 8 &; 9 Viet. c. 100, 

8S. 45, 46, Scheds. (B), (C), an order for confinement 
of a lunatic in a licenced house is not necessarily 
invalid if the party giving it docs not insert state- 
ments as to ^ the particulars in Sched. (B), or 
state expressly that he does not know them. It 
is a sufficient statement, as to the “ special cir- 
cumstances,” “ preventing the insertion of any of 
above particulars,” that the lunatic is “ constantly 
watched by an attendant whom she fears.” Under 
Sched. (C) a medical certificate is sufficient which 
states, as grounds for the opinion that the party 
is insane, “ that she labours under delusions of 
various kinds ” ; & “ that she is dirty & indecent 
in the extreme.” A medical practitioner, signing 
the certificate, instead of the words “ from the 
followmg fact or facts,” inserted, “ from the con- 
versation I have had this day with the said ” 
lunatic : — Held : sufficient, without more. Where, 
on return to a habeas corpus, it is stated that the 
party confined is of unsound mind, & unfit & 
unsafe to be at large, the ct. will not order such 
party to be discharged from a licenced house, 
though the order & certificates be not such as to 
fulfil the requisites of 8 & 9 Viet. c. 100, ss. 45, 46, 
& Scheds. (B), (0). — Re Shuttlewortii (1846), 9 
Q. B. 651 ; 2 New Sess. Cas. 470 ; 16 L. J. M. C. 
18 ; 8 L. T. O. 8. 138 ; 10 J. P. 760 ; 11 Jur. 41 ; 
115 E. R. 1423. 


Annotations : — Consd. 11. r. Minster (1850), 14 Q. B. 349. 

Refd. 11. V. Binder, Ii£ Greenwood (1855), 24 L. J. 0. B. 

148 ; Everett v. Griffiths, [1921] 1 A. C. 631 ; Harnett v. 

Bond, [1924] 2 K. B. 517. 

1866. — -- Place of examination.] — A medical 
certificate, in the case of a private patient, under 
16 & 17 Viet. c. 96, Sched. A, No. 2, for the de- 
tention of a lunatic in a house licenced for the 
reception of lunatics, is bad if it merely state that 
the medical man examined the alleged lunatic at 
B., a considerable town, & omit specify the 
street & number of the house, or other like par- 
ticulars respecting the place where such examina- 
tion was made. 

If the alleged lunatic is detained under such a 
certificate, he will be discharged on a writ of 
habeas corpus, on the ground that the detention is 
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illegal, unless it be shown that it would be injurious 
to himself or others to set him at liberty. — B. v, 
PiNDBR, Be Greenwood (1866), 24 L. J. Q. B. 
148 ; 8ijb nom. Ex p. Greenwood, 26 L. T. O. 8. 
80 ; 19 J. P. 262 ; 1 Jur. N. S. 622. 

1856. Duty of doctor to act in good faith & with 
reasonable care.]— Everett v. Griffiths, No. 1862 , 
post. 


8ect. 2.— reception ORDERS. 

Sub-sect. 1. — Urgency Orders. 

Eec Lunacy Act, 1890 (c. 6), s. 11. 

1857. Occasions for use — Protection of public or 
alleged lunatic .] — Re Cathcart, No. 1280, ante. 


Sub-sect. 2. — Summary Orders. 

See Lunacy Act, 1890 (c. 6), s. 13, 22 ; Lunacy 
Act, 1891 (c. 65), s. 26. 

1858. Discretion of constable, relieving officer or 
overseer.] — T hompson v. Schmidt, No. 1868, post. 

1859. Lunatic not under proper care & control — 
Examinations by Justices & doctor.] — Two justices 
made an order under 16 & 17 Viet. c. 97, s. 68, for 
the reception into a lunatic asylum as a lunatic 
of a person who was not a pauper & was not 
wandering at large, but who was not under proper 
care & control. S., a relieving otlicer, received 
notice that H., who was not a pauper, was insane. 
S. filled up the form required by the Act, went to 
the magistrate’s clerk’s office, <& arranged to meet 
two justices, on meeting them S. swore to the 
correctness of the information, & stated on oath 
that U. was not under proper care & control, that 
liis relations refused to take charge of him, & that 
he himself believed he was mad. The justices 
consulted C., a medical man, who, having at an 
earlier hour on that day examined II., stated that 
he was satisfied that he was insane. The justices 
intended to examine H. at a library where he was, 
but he left before they could do so, & they being 
informed that he was in a carriage near his lodgings, 
the two justices went to the carriage & had some 
conversation with him during five minutes, from 
which they came to the conclusion that he was 
insane, & a proper person to be taken care of ; & 
after some further consultation with the medical 
man, they signed the order for the reception of H. 
into the County Lunatic Asylum, where he was 
received & treated as a pauper lunatic for nine 
days, when he was removed to a London asylum, 
whence he was two days afterwards discharged as 
not being insane. On an application by H. for a 
certiorari to quash the order, on the ground that 
the requirements of 16 & 17 Vict.c. 97, s. 68, had 
not been satisfied : — Held : there had been a 
sufficient examination of the alleged lunatic ; it 
was not necessary that the examination by the 
justices should be made in the presence of the 
medical man, or by the medical man in the presence 
of the justices ; the provisions of sect. 68 had 
been sufficiently complied with ; &> the order made 
by the justices was not made without jurisdiction, 
& ought not to be quashed. — R. v. Whitfield 
(1886), 16 Q. B. D. 122 ; 64 L. J. M. C. 113 ; 63 


L. T. 96 ; 49 J. P, 820 ; svh nom. R. v. Thorne, 
etc., Lewes JJ., 1 T. L. R. 437, C. A. 

AnnotcUions : — Coiisd. Everett v. Griflaths, [1921] 1 A. C. 
631 ; Harnett v. Bond. [1924] 2 K. B. 517. 

1860. What amounts to proper control.] — 

Welsh v. Duckworth (1902), 18 T. L. R. 633. 
Annotation Everett v. Griffiths, [1921] 1 A. C. 631. 

1861. Resident pauper lunatic — Workhouse 
situate outside union to which chargeable — Order 
made by Justice within union.] — By Lunacy Act, 
1890 (c. 6), s. 14, provision is made for bringing 
paupers who are lunatics & proper to be sent to 
an asylum before “ a justice having jurisdiction 
in the place where the pauper resides.” A pauper 
who was chargeable to a union became a lunatic 
while residing in the workhouse infirmary, which 
was situate outside the boundaries of the union : — 
Held : a justice having jurisdiction in the union 
to which the workhouse belonged had power to 
deal with the case, since Poor Law Amendment 
Act, 1844 (c. 101), B. 56, applied, & the workhouse 
must, therefore, be considered as situated in the 
parish to wliich the lunatic was chargeable. — 
R. V. Bell, [1900] 2 Q. B. 391 ; 69 L. J. Q. B. 622 ; 
82 L. T. 711 ; 19 Cox, C. C. 515 ; sub nom. K. v. 
Bell, Ex p. London (City) Union, 64 J. P. 
789, D. C. 

1862. Degree of care exercisable by Justices — 
Lunacy Act, 1890 (c. 5), s. 16.] — A justice of the 
peace or chairman of a board of guardians 
empowered by the Lord Chancellor under Lunacy 
Act, 1891 (c. 65), s. 25, to sign orders for the 
reception of persons as pauper lunatics in institu- 
tions for lunatics, if at the time of signing a reception 
order under above sect., he is honestly satisfied 
tliat the alleged hmatic is a lunatic & a proper 
pei'son to bo detained, is not liable for negligence. 

A justice of the peace or duly authorised 
chairman of the boaid of guardians, in discharging 
liis duties under above sect., is acting judicially, 
& on that ground is protected from an action for 
negligence. 

The chairman of a board of guardians duly 
empowered to make orders for the reception of 
pauper lunatics signed an order, under above sect., 
after inquiry &: upon the certificate of a medical 
practitioner, for the reception of pltf. as a pauper 
lunatic in an asylum for lunatics. Pltf. brought 
an action against the chairman & the medical 
practitioner for negligence in having respectively 
made the reception order & given the medical 
certificate. It was admitted that detts. acted in 
good faith : — Held : (1) as regards the chairman, 
as at the time of making the reception order he 
was honestly satisfied as to pltf.’s insanity, no 
action for neghgence lay against him, & he was 
entitled to judgment ; (2) as regards the medic^ 
practitioner, on the facts, that there was no evi- 
dence fit to be left to the jury of any want of care 
on his part, & he too was entitled to judgment. — 
Everett v. Griffiths, [1921] 1 A. 0. 631 ; 90 
L. J. K. B. 737 ; 125 L. T. 230 ; 85 J. R 149 ; 37 
T. L. R. 481 ; 65 Sol. Jo. 395 ; 19 L. G. B. 283, 
H. L. 

An^<itations : — As to (1) & (2) CoMd. Hamott .. Msher 
(192C), 135 L. T. 724. Generally, Refd. Harnett v. Bond, 
[1924] 2 K. B 517. 

1863. Removal to workhouse in urgent cases — 
Pending summary order of Justices — Dangerous 
lunatic.] — The effect of Lunacy Act, 1890 (c. 6), 


PART XIV. SECT. 1. 

1856 i. Duty of doctor to act in good 
faith dt with reasonaible care ,] — Stranu 
Strano(1849), 11 Dunl.(Ot.of Sees.) 
378 ; 21 So. Jnr. 108.-4BOOT. 

1866 il. .) — Maokintosii v. 


Fuasku (1800), 22 Dunl. (Ct. of Sosa.) 
421.— SCOT. 

PART XIV. SECT. 2, SUB-SECT. 2. 

g. Inquiry commitment by justice 
— A judicial proceeding.] — Bush v. 


Park (1906), 12 O. L. 11. 180; 8 

O. W. N. 566.— CAN. 

h. Liability of mcHfistrate — For neg- 
ligent <S? irregular issue of order .] — 
De Villikrs V. Minister of Justice, 
[1916] T. P. D. 463.— S. AF. 
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Sect. 2.—liecevtion orders; S»b-scds. 2, 3, 4 6- 

Sect. 3 ; Sub-sects. 1, 2 , 3 <& 4.J 

s. 20 , is to vest an «*®°*“*® ^'^o^e^ecr'^with 
consta-blG, relieving’ officer, o i that 

regard to the duty imposed upon him , , 

sect Deft, was a medical man, & had attended 
pltf-’s family, for many_ m^^^^ 


assaulting & imprisoning her, deft, relied upon 8 & 
9 Viet. c. 100, ss. 99, 105:—ffeld; the answera 
were a sufficient compliance with the requirements 
of 10 & 17 Viet. c. 90, 8. 4, & Sched. A, No. 1 ; the 
alteration not being of a material of the order 
did not invalidate the order ; the letter wntten by 

pitf.’s husband to deft, was not ^ ino’ 

r.hf 4 .r 4 rn within the meaning: of 8 & 9 Vict. c. 100, 


weeks, in tne aurumn oi xot/u piyi. o 

became peculiar, & on Nov. 1 his wife applied to 

the relieving officer for his intervention under 


a^doctor as to pitf.’s state of mind. The wife 
thereupon applied to deft. & from what she told 
liim & from his previous knowledge of the history 
of the case, he wrote the following : “I hereby 
certify that Mr. T. (i.e., pltf.) is a person of unsound 
mind, & is dangerous to those about him.” The 
relieving officer then took pltf. to an infirmary 
where he was confined for two days, then brought 
before a magistrate & discharged as being sane. 
Pltf. brought tliis action against deft, for negligence 
in giving the above certificate : — Held : deft, was 
not liable. — Thompson v. Schmidt (1891), 5(5 
J. P. 212 ; 8 T. L. K. 120, O. A, 

Annotatioris : — ^Apld. Everett v, Orifflths, [1920] 3 K. H. 
J«3. Consd. Harnett v. Fisher (1920), 135 L. T. 724. 
Refd. Everett v, Grilfltlis, [1921] 1 A, C. C31, 

1864. .] — Harward V. Hackney 

Union & Frost (1898), 14 T. L. K. 306 ; 62 J. P. 
Jo. 227, C. A. 

Annotations : — Apld. Everett r. Griffiths, [1920] 3 K. B. 163. 
Refd, Everett v. Griffiths, [1921] 1 A, C. 631. I 

1865. Limatic wandering at large.] — 

Morris v. Atkins & Brooker (1902), 18 T. L. K. 
628, C. A. 

Arirtotation : — Refd. Everett v. Griffiths, [1920] 3 K. B. 163. 


Sub-sect. 3. — Orders on Petition. 

See, now, Lunacy Act, 1890 (c. 5), ss. 6-10. 

Who may make reception order.] — See Lunacy 
Act, 1890 (c. 5), ss. 4 (1 ), 9, 10. 

1866. Effect of alterations in receiving order.] — 
Pltf. was taken to & detained in deft.’s asylum 
as a person of unsound mind under an order signed 
by pltf.’e husband & containing a statement of 
questions & answers concerning pltf. To the 
question “ Age ” the answer was ” Fifty.” To 
the question “ Whether first attack,” the answer 
was ‘‘For the last twenty years has been subject 
to what is termed hysteria.” To the question 
‘‘ Age (if known) on first attack ” the answer was 

Thirty.” To the question ” When & where 
previously under care & treatment ” : the answer 
was ” During this period of twenty years has been 
constantly under treatment.” A few days after 
pltf. had been received into the asylum the last 
answer was altered by adding to it the words “ For 
hysteria by ” several doctors whose names were 
No copy of the order as so altered was sent 
to the Comrs., nor did they sanction the alteration. 
Afterwards pitf.’s husband wrote a letter to deft, 
begging him to discharge pltf. ” as soon as you may 
thi^ it advisable. ’ ’ Noth withstanding this letter 
DU# ,octamed pltf. for a considerable time. 

brought an action against deft, for 
^ without reasonable or probable cause 


Amwtati&ns : — Mdntd. lie Smith’s Estate, 

Ward (1887), 33 Ch. D. 589 ; Hulley v. Sllvorsprliigs 

Bleaching Co.. [1922] 2 Ch. 268. 

1867. Statement of particulars — Privileged as 
made in Judicial proceedlngs.]-^A justice of the 
peace, or other judicial authority, to whom an 
application is made, under the Lunacy Act, 1890 
(c. 5), on a petition for an order for the reception 
& detention of a lunatic, is acting judicially, & 
consequently defamatory statements made in the 
course of the j^roceedings are not actionable. — 
Hodson V, Pare, [1899] 1 Q. B. 455 ; 68 L. J. 
Q. B. 309; 80 L. T. 13; 47 W. R. 241; 15 
T. L. R. 171 : 43 Sol. Jo. 223. C. A. 


Annotations : — Refd. Copartnership Farms v. Harvej - 
iSiiiith, [1918] 2 K. B. 405; Everett v. Griffiths, [1920] 
3 K. 13. 163. Mentd. Law v. LlewolJyn, [1906] 1 K. B. 
487. 

Privilege in actions for libel.] — See Libel & 
SIxA^nder, Vol. XXXII., p. 108, No. 


SuB-SEcrr. 4 . — Effect of Order. 

See Lunacy Act, 1890 (c. 5), s. 35, 37 (1). 

1868. Authority for detention — Or recapture.] — 
Norris p. Seed, No. 1877, jtost. 

1869. Lunatic retaken under power in leave 

of absence order.] — Pltf., having been received into 
& detained as a lunatic in a house licenced tor the 
reception of lunatics under a duly certified reception 
order, was granted leave of absence on trial, under 
Lunacy Act, 1890 (c. 5), s. 55 (3) (6), for twenty- 
eight days. The order granting the leave 
empowered the manager of the licenced house to 
take back pltf. at any time before the expiration 
of the said period if Ids mental condition required 
it. On the second day of his leave pltf. went to 
the office of the Comrs. in Lunacy & asked to see 
one of the Comrs. The Comr., after seeing him, 
telephoned to the manager of the licenced house 
that pltf. was not in a fit state to be at large, & 
detained pltf. for two or three hours while the 
manager sent a motor with two attendants to 
take him back to the licenced house. Thereafter 
pltf. was detained in that house & other institutions 
for lunatics from Dec. 14, 1912, till he escaped on 
Oct. 15, 1921. He then brought an action against 
the Comr. & the manager, charging them jointly 
& severally with false imprisonment. The case 
was tried before a judge & jury. The jury found 
that pltf. on the day he was taken back was not of 
unsound mind or dangerous to himself or others, 
& was fit to be at large ; that the Comr. alone 
caused him to be detained until the attendants 
came, & did so for the purpose of pltf. being 
detained at the licenced house ; & that the manager 
honestly believed that pltf. was of unsound mind, 
& that it was in pitf.’s interest that he should be 
taken back to confinement, but that he had not 
exercised reasonable care. The judge directed the 


PART XIV. SECT. 2, SUB-SECT. 4. 

k. Authority for detention.] — The 
keeper of a private madhouse caunot 


receive 8c detain a patient, unless theiv 
have been Issued by the sheriff both an 
order 8c a lioense for such reception 8c 


detention. — JSTiiANti r. 8'ntANG (1849), 
11 Dunl. (Ct. of Sess.) 378 ; 21 Sc. Jur. 
108.-HBCdT. 
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jury that it was open to them, if they thought fit, 
to treat the subsequent long detention of pltf. 
as a direct consequence of defts.’ acts &> as the 
result of the findings of the jury, gave judgment 
against the Comr. for £5,000, & against both defts. 
for £20,000. 

The Ct. of Appeal having ordered a new trial in 
the case of the Comr. & directed judgment to be 
entered in favour of the manager, pltf. appealed : — 
Held : (1 ) although on the findings of the jury as to 
pltf.’s mental condition, the Comr. was liable in 
damages for wrongful detention, the subsequent 
detention of pltf. at the various institutions for 
lunatics was not the direct consequence of the 
Comr.’s wrongful act; (2) the re-assumption of 
the control of pltf. by the manager was a yioviis 
actus iniervenieus, & consequent y the liability 
of the Comr. did not extend beyond that period ; 
(3) there was no foundation for the charge against 
the manager of detaining pltf. without lawful 
authority. The manager was the judge of the 
question whether the patient’s mental condition 
required that he should be taken back before the 
expiration of his leave of absence ; the power 
reserved by the leave of absence order to retake 
the patient was capable of being exercised outside 
the licenced house wherever the patient could be 
found, & thereafter the patient could be detained 
under the existing reception order ; (4) there was 
no evidence to support the finding of the jury that 
the manager had failed to exercise reasonable care. 
—Harnett v. Bond, [1925] A. C. 669 ; 94 L. .1. 
7v. B. 569; 133 L. T. 482; 89 J. P. 182; 41 
T. L. B. 509 ; 69 Sol. Jo. 576, H. L, 


Sub-sect. 5. — Duration of Order. 

As authority to convey to asylum.] — See 

Lunacy Act, 1890 (c. 5), r. 36. 

1870. As authority to detain— Pending authority 
for discharge— Sanity of party detained.]— Upon 
an issue record raising the question of illegal 
detention in a madhouse, evidence of illegal treat- 
ment while there ; — Held : inadmissible. Even 
assuming that a person is of sound mind when 
conveyed under proper authority to a lunatic 
asylum, it would not be illegal on the part of the 
keepers of that asylum to detain him until they 
had proper authority for his discharge. — Mackin- 
tosh v. Smith & Lowe (1865), 4 Macq. 913, H. L. 

, •] — now, Lunacy Act, 1890 (c. 5), s. 38 ; 

Lunacy Act, 1891 (c. 65), s. 7. 

Continuation on special report.]— 5cc Lunacy 
Act, 1891 (c. 65), s. 7. 


Sect. 3.— CARE AND TREATMENT. 

Sub-sect. 1. — Reports on and Visits to 
Private Patients. 

See Lunacy Act, 1890 (c. 5), s. 39. 


Sub-sect. 2. — Medical Attendance. 
See Lunacy Act, 1890 (c. 5), ss. 43-45. 


Sub-sect. 3. — Visits op Friends and 
Correspondence. 

Lunacy Act, 1890 (c. 5), ss. 41, 42, 47. 

1871, Access by solicitor of lunatic — To obtain 
signature to affidavit required by rules of court.] — 

A married woman, confined in an asylum, gave 


instructions to her solr. to institute proceedings 
against her husband for judicial separation, & the 
solr. attended with a comr. for oaths in order to 
obtain from the proposed petitioner the necessary 
affidavit in verification of the petition, which had 
been approved & signed by her previously. The 
superintendent of the asylum, acting upon printed 
instructions purporting to be signed by the 
secretary & addressed from the office of the (5omrs. 
in Lunacy, refused to allow the solr. & comr. for 
oaths to see the proposed petitioner, &, upon 
application being made by the solr. to the Comrs. 
in Ijunacy, they upheld the refusal of the super- 
intendent. The ct. upon motion, & upon affidavit, 
proving notice, made an order, the Comrs. in 
J^unacy having notice & not opposing, that the 
Comrs. should forthwith authorise the super- 
intendent of the asylum to permit the solr. & comr. 
for oaths to have access to the proposed petitioner. 
— Re Petition for Judicial Separation, Ex p, 
Beecham, [1901] P. 65 ; sub nom. Re Beecham 
Lunacy Comes., 70 L. J. P. 20 ; 84 I.. T. 63. 


Sub-sect. 4. — Restraint. 

Mechanical restraint.] — See Lunacy Act, 1890 
(c. 5), B. 40. 

1872. Common law right.]— God forbid that a 
man should be punished for restraining the fury of 
a lunatic, when that is the cas6 (Lord Mansfield). 
— Brookshaw V. Hopkins (1773), Lolft, 243 ; 98 
E. R. 630. 

1873. .] — At common law, & ai)ait from the 

lunacy statutes, a medical man may jii&^tify 
measures necessary to restrain a dangerous lunatic. 
So also, if he be called in to attend a person 
sufTering under delirium tremens, he may justify 
such measures as are reasonably necessary, either 
to cure him or to restrain him from doing mischief, 
so long as the fit lasts, or it is likely to return. 

If pltf. was, at the time of the original restraint, 
a dangerous lunatic, in such a state that it was 
likely that he might do mischief to any one, deft, 
would be justified in putting a restrain upon him, 
not merely at the moment of the original danger, 
but until there was reasonable ground to believe 
I that the danger was over (Bramwell, B.). 
Scott r. Wakem (1862), 3 F. <fc F. 328. 

1874. .] — In an action against two medical 

men for having, with other persons unlawfully 
entered the house of pltf. & assaulted <fe imprisoned 
her therein, they pleading only not guilty, & leave 
& licence ; & the case being that she had called 
them both in as her medical attendants ; & had 
asked them to send a nurse ; & that they, at the 
desire of her friends, sent not only a female nurse, 
but also a male attendant, who were both engaged 
by pltf.'s friends, but to whom defts. gave 
directions, & against whom pltf. alleged certain 
acts of violent restraint & coercion ; the defence 
being that she was suffering under delirium 
tremens, & that there was no more restrain than 
necessary as a part of medical treatment : — Held : 
if this were so, even assuming that defts. were 
responsible for the acts of the attendants, there was 
a justification in law, had it been so pleaded ; 
though, semble: the defence arose also under a 
plea of leave & licence, supposing, at all events, 
there was no express revocation of the retainer by 
pltf. in a lucid interval.— Symm v. Fraser (1863), 

3 F. & F. 859. 

1875 , Must not exceed necessity.] — R. v. 

Roberts (1863), cited in Halsbury’s Laws of 
England, Vol. XIX., at p. 617. 
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Sect. S.—Care and treaimmt; 

PaHXV. Sec ts. 1,2 & 

«5rrR-fiFrT 6. — ^ABSENCE ON TRIAL, OR FOR 
Health, OB Change of Eesidence. 

See Lumcy Act, 1890 (c. 5), ss. 56. 60 ; Lunacy 

"^IBTl.^Dlscretlor’of’ manager to rela^ ‘* 180 "/ 
leave ol absence.]— Habnett v. Bond, No. 1809, 

anie. 


Sub-sect. 0. — Removal. 
Scv .Lunacy Act, 3890 (c. 5), ss. 58-71. 


her until her escape from the 
detention & custody of deft. ; & that 
fourteen days after her escape, gently laid his hands 
upon her, & retook her, & c^ed her aw to 
the said house, & there detained her, as he la^»iUy 
might, which are the said trespasses, ete. i—UeU : 
the order Si certificate afforded a good justification 
to deft., although the person named in them was, 
in fact, not insane. Semhle : in such c^e, where 
the wife is really not insane, the husband s remedy 
is by hahecLs coTpus, or by application to f'be comr^ 
— NoRius V, Seed (1849), 3 Exch. 7^ 
lu .T. Ex. 300 ; 13 L. T. O. S. 122 ; 13 J. P. 586 ; 
i:i Jiir. 830. 


Sect. 4.— ESCAPE AND RECAPTURE. 

See Lunacy Act, 1890 (c. 5), ss. 85—89. 

1877. Recapture within fourteen days — Validity 
of original reception order — Though party not in 
fact insane.] — Trespass for assaulting, etc., & 
carrying away E. then & still being the wife of 
pltf., & detaining lier against his wife, etc., whereby 
pltf. lost her society, etc. Plea, under 8 & 9 Viet, 
c. 100, that deft, was a proprietor of a house duly 
licenced under that Act, Si that he received an 
order in pursuance of that Act, for the reception 
of the said E. aa a lunatic ^the order, which was set 
out in the plea, described the patient as E., a person 
of insane mind) ; that the order was accompanied 
by two medical certificates, stating the said E. 
to be a person of unsound mind ; that deft., then 
as such proprietor, took charge of & received into 
the house the said E. “ then being the patient then 
named in the said order & certificate ” & detained 


Sect. 5. — DISCHARGE. 

See Lunacy Act, 1890 (c. 5), ss. 72-82. 

1878. Discretion of commissioners to refuse 

discharge.] — The Comrs. of Lunacy have a discretion 
to refuse to order the discharge of a lunatic from 
detention notwithstanding the production to 
them of the certificates of two medical practitioners 
certifying under Lunacy Act, 1890 (c. 5), s. 49, 
that the lunatic may be discha-rged without risk 
of injury to himself or the public. — R. v» Lunacy 
Comrs., [1897] 1 Q. B. C30 ; 66 L. J. Q. B. 387 ; 
76 L. T. 353 ; 61 J. P. 278 ; 45 W. R. 505 ; 13 
T. L. R. 285, D. C. , , 

Annotation : — Mentd. It. v. Marshland, Sineeth & Fen Dis- 
trict Comrs., 11920] 1. K. B. 155. 

1879. What amounts to order to discharge— 
“ As soon as you think desirable.’*] — L owe r. 
Fox, No.1866, ante. 

1880. Pauper lunatic — Delivery to relative under- 
taking care.] — Re Steneult (1894), 29 L. Jo. 345, 
D. C. 


Part XV. — Offences, Penalties and Proceedings. 


Sect. L— IN GENERAL. 

See Lunacy Act, 1890 (c. 5), ss. 315-332. 

1881. Contempt of court — Marriage with lunatic 
so found.] — Ash’s Case, No. 141, ante. 

1882. Refusal to produce alleged lunatic for 

examination.] — W enman’s (Lord) Case (1721), 2 
Eq. Cas. Abr. 584 ; 1 P. Wms. 701 ; 22 E. R. 491, 
L. C. 

.] — See Contempt of Court, Vol. XVI., 
p. 37, Nos. 381, 382. 

1883. Reception of single lunatic — Omission to 
transmit necessary certificates — Onus of proof of 
transmission on keeper.] — 8 & 9 Viet. c. 100, 
requires every person receiving a single lunatic 
into his or her care to obtain & transmit to the 
Lunacy Comrs. certain orders & certificates, which 
are upon receipt at their office entered & filed. 
In the books in which the receipt of such orders. 


etc., were ent^ered, no notice was found of any such 
having been received from deft. Notice was 
given to* deft, to produce any orders, etc., he might 
have received, entitling liim to take charge of the 
alleged lunatic : — Held : although, as a general 
rule, a deft, must have his guilt proved, & not be 
called upon to establish his innocence, yet seeing 
that the proof was in the nature of negative proof, 
& that, if he had received the documents & not 
transmitted them, they would be in his possession, 
& that, after notice to produce them had been 
given, he had not produced them, there was a 
sufficient case to go to the jury. — R. v, Harris 
(1867), 10 Cox, C. C. 541. 

See, now. Lunacy Act, 1890 (c. 6), s. 316. 

1884. Reception Into unlicensed house — Bond 
fide belief In sanity.] — Deft, was convicted under 
8 & 9 Viet. c. 100, 8. 44, of receiving two or more 


PART XIV. SECT. 8, SUB-SECT. 6. 

l. Absence for health — Permission 

to truDel.] — lie Hacketf (1854), 3 

1. Ch. K. 375.— IR. 

PART XIV. SECT. 4. 

m. False representation of insanity 
of escaped lunatic — Bond fide issue of 
warrant of arrest by medical superintend- 
eni — Statutory protection in action for 
trespass .] — Dobbyn v. Deoow (1875), 
25 C. P. 18.— CAN. 

PART XIV. SECT. 6. 

n. Irregular commitment — Discre- 


tion of court to refuse discharge.] — 
On an application for an order die- 
ohargring a iicreon from confinement 
in an insane asylum the ct. has a 
discretion, however irregular the pro- 
ceedings Icauling to the confinement 
may have been, to refuse the applica- 
tion, if satisfied that anpot. is at the 
time of the application insane 
dangerous to bo at large. — Re King 
(1916), 35 W. L. R. 132 ; 11 W. W. R. 
132.— CAN. 

o. Lunatic confined before inqui- 
sition — Applicaiiim by committee — 


Mode of proceeding.] — Re Flanagan 
(1845), 2 Jo. & Lat. 343. — IR. 

p. Lunatic not so found.] — The 
Lord Chancellor will set at liberty a 
erson not found limatio by inquisition, 
ut confined in an asylum as an 
ordinary lunatic, on being satisfied of 
the sanity of the person so confined. — 
Re Godfrey (1892), 29 L. R. Ir. 278. — 
IR. 

. Certified dt order of dis^uwge 
presumption of 

Public Trubtoe (1903), 22 N. Z. L. R. 
561.— N.Z. 
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lunatics into her house, not being a registered 
asylum or hospital, or a house duly licensed under 
the above Act, or imder any previous Act, but it 
was specially foimd by the jury who convicted, that 
though the persons so received were Ixinatic, deft, 
honestly, & on reasonable groimds, believed that 
they were not lunatic ; — Held : such belief was 
immaterial, & the conviction was right. 

We affirm the direction of Stephen, J., when 
he told the jiu*y that the word ** lunatic would 
include every one whose mind was so affected by 
disease that it was necessary for his own good to 
put him under restraint,** in the sense that by 
“ restraint ** is meant restraint ejuadem generis with 
that applied to lunatics in asylums (Pollock, B.). 
— R. V. Bishop (1880), 5 Q. B. D. 259 ; 49 L. J. 
M. C. 45 ; 42 L. T. 240 ; 44 J. P. 330 ; 28 W. R. 
475 ; 14 Cox, C. C. 404, C. C. R. 

Annotations : — Mentd. Gundy v. Le Cocq. (1884), 13 Q. B. D. 
207 ; R. V. Tolson (1889), 23 Q. B. D. 168 ; Sherraa v. 
De Rutzen, [1895] 1 Q. B. 918 ; Burrows v. Rhodes, 
[1899] 1 Q. B. 816 ; Hobbs v. Winchester Corpn., [1910] 
2 K. B. 471 ; Leslie v. Rellalile Advertising & Addressing 
Agency, [1915] 1 K. B. 662. 

- .] — R. V . Irving (1898), 62 

.J . P. 459. 

iS>c, notv, Lunacy Act, 1890 (c. 6), s. 315 (1). 

1886. Obstruction to stiitutory visitation.] — R. 
V. Jones (1894), 48th Report of Commissioners in 
Lunacy (Parliamentary Papers, Vol. 43), 104. 

Srr, now, I^unacy Act, 1890 (c. 5), s. 321 (1 ), (2). 


Sect. 2.— ILL-USAGE OF LUNATIC. 

See, now, Lunacy Act, 1890 (c. 5), s. 322. 

1887. Person having care of lunatic — Necessity 
for proof of duty to take care.] — An indictment 
charged that whUe a person of unsound intellect 
was under the care of deft., deft, treated such 
persons improperly & neglectfiilly in certain stated 
particulars. It was held not to be a substantive 
charge ; & judgment was arrested. Another count 
charged that the same person was the illegitimate 
child of deft., a female, who had means for the 
comfortable support & maintenance of both, 
whereupon it became her duty to take proper care 
of him, but that she did not take proper care of him, 
but kept & confined him in a dark, cold, & imwhole- 
some i*oom, neglected to provide him with prpper 
clothing, permitted him to become dirty, allowed 
the room to become foul so as to cause unwhole- 
some smells, & kept him without proper air, 
warmth, & exercise necessary for his health, to 
his damage & peril. Judgment arrested : first, 
because no duty was shown ; secondly, because it 
was not shown that the conduct of deft, had or must 
have occasioned actual injury. — R. v, Pelham 
(1846), 8 Q. B. 959 ; 15 L. J. M. O. 105 ; 7 L. T. 
O. S. 251 ; 10 J. P. 616 ; 10 Jur. 659 ; 2 Cox, 
O. 0. 17 ; 116 E. R. 1135. 

Annotations : — ^Reld. R. v, HeppliigBtall (1858), 32 L. T. O. S. 

337 ; R. V. Ryland (1867), L. R. 1 0. C. R. 99. 

1888. Care arising from natural duty — 

Husband of lunatic.] — The law obliges a husband 
to take care of his wife independently of her being 
a lunatic ; he does not take care of her because 
she is a lunatic, but because she is his wife 
(Parke, B.). 

The prisoner was tried & convicted on an 
indictment under 16 & 17 Viet. c. 96, s. 9, charging 
that he, having the care & charge of his wife, a 
lunatic, did abuse & ill-treat her ; & also contain- 
ing a count for a common assault ; — Held : the 
prisoner was not a person having the care or charge 
of a lunatic within the meaning of the statute, 


inasmuch as its provisions were not intended to 
apply to persons whose care or charge arises from 
natural duty, & so much of the conviction as 
related to the counts under the statute must be 
quashed. — R. v, Rundle (1855), Dears. 0. C. 482 ; 
3 C. L. R. 669 ; 24 L. J. M. C. 129 ; 25 L. T. O. 8. 
118 ; 19 J. P. 293 ; 1 Jur. N. 8. 430 ; 3 W. R. 
403 ; 6 Cox, C. C. 649 ; 169 E. R. 813, C. C. R. 

Anjwtaiions : — Distd. R. r. Porter (1864), Le. & Ca. 394. 
Dbtd. Buchanan v. Hardy (1887), 18 Q. B. B. 486. 

1889. Parents.] — The parents of a 

lunatic who resides with them under their care 
are persons “ having the care or charge ** of a 
lunatic within 16 & 17 Viet. c. 96, s. 9, & may 
be convicted under that sect, for ill-treating such 
lunatic. — B uchanan v. Hardy (1887), 18 Q. B. D. 
486 ; 56 L. J. M. C. 42 ; 51 J. P. 741 ; 35 W. R. 
453, D. C. 

See, now. Lunacy Act, 1890 (c. 5), s. 322. 

1890. Care voluntarily assumed — Brother.] 

— ^A man who has voluntarily taken upon himself 
the care of a lunatic brother in his own private 
house is a person “ having the care & charge ’* 
of a lunatic ^thin 16 & 17 Viet. c. 96, s. 9, & is 
liable to be indicted for ill-treating him. — R. r. 
Porter (1864), Le. & Ca. 394 ; 4 New Rep. 71 : 
33 L. J. M. C. 126 ; 10 L. T. 306 ; 28 J. P. 389 ; 
10 Jur. N. 8. 547 ; L2 W. R. 718 ; 9 Cox, C. C. 
449 ; 169 E. R. 1445, C. C. R. 

Annoiaiions : — Apld. R. t\ Smith & Smith (1880), 42 L. T. 
160. Consd. Buchanan v. Hardy (1887), 18 Q. B. D. 48C. 

1891. .] — The two prisoners, 

brothers of the lunatic, took a house, their 
mother a lunatic sister lived with them. They 
supported the household, but received no pay- 
ment for or on account of any special charge of 
their lumitic sister. The ill-treatment of the 
lunatic was fully proved : — Held : the two 
prisoners were persons having the care, or charge, 
or concerned, or taking part in the custody, care, 
or treatment of a lunatic within 16 & 17 Viet, 
c. 96, 8. 9. — R. t’. Smith Smith (1880), 42 L. T. 
160 ; 44 J. P. 314 ; 14 Cox, C. C. 398, C. C. R. 

1892. Failure to provide medical attention.] 

— R. V. Hother (1906), 70 J. P. Jo. 89. 

Restraint of lunatic .] — See Part XIV., Sect. 3, 
sub-sect. 4, ante. 


Sect. 3.— STATUTORY PROTECTION. 

See, now. Lunacy Act, 1890 (c. 5), s. 330. 

1893. Protection does not extend to party making 
order.] — Declaration for assaulting & imprisoning 

g ltf. Plea : that, before & at the time, etc., pltf. 

ad conducted himself as a person of unsound mind 
& incompetent to take care of himself, & proper to 
be taken charge of & detained under due care & 
treatment ; that two medical certificates hod been 
given, by persons duly authorised, according to 
the provisions of 8 9 Viet. c. 100, & 16 & 17 

Viet. c. 96, certifying that pltf. was of unsoimd 
mind & proper to be taken charge of & detained : 
that deft, had notice of the certificates, & had 
reasonable & probable grounds for believing, & 
did believe them to be true, & that pltf. was of 
unsound mind, etc., & that deft., being the uncle 
of pltf., & a proper person to cause him to be 
taken in charge & detained, did for the causes 
aforesaid cause him to be taken charge of & 
detained as a person of unsound mind, etc. : — 
Held : on demurrer, a bad plea ; inasmuch as, 
at common law, deft, would be justified only if 
pltf. were actually insane-at the time, which the 
plea did^not allege ; & the protection given by 
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Sect, 3. — Statutory protection. Part XVI, Sects 
1, 2, 3 4. Part XVII, Sects, 1 2.] 

8 & 9 Viet. c. 100, s. 99, to parties duly & ho7td 
fide acting under cei^tificat-es & an order for con- 
finement does not extend to the party making 
the order. — Fletcher v, Fletcher (1869), 1 
E. & E. 420 ; 28 L. J. Q. B. 134 ; 32 L. T. O. S. 
255 ; 23 J, P, 469 ; 5 Jur. N. S. 678 ; 7 W. R. 
187 ; 120 E. R. 967. 

AnnotcUion : — Consd. Evorott v. GrifHths, [1921] 1 A. C. 631. 

1894. Exercise of reasonable care — Power of 
court to stay proceedings.] — Williams v, Beau- 
mont & Duke (1894), 10 T. L. R. 543, C. A. 
Annotations: — Consd. Everett v. GrifflthP, [1920] 3 K. B. 

163. Refd. Harnett v. Bond, [1924] 2 K. B. 517. 

1895. .] — Stevenson v. Potter 

(1894), 29 L. Jo. 200, D. C. 

1896. .] — Pltf. was received as an alleged 

lunatic into a workhouse of which deft, was the 
master under an order of a relieving officer made 
under Lunacy Act, 1890 (c. 6), s. 20, & requiring 
deft, to receive & detain her in the workhouse for 
a period of three days. During that period a 
justice visited & examined pltf. but made no 
order regarding her, but the medical officer of 
the workhouse, before the expiration of the three 


days, gave a certificate in writing under Lunacy 
Act, 1890 (c. 6), s. 24, for her detention for four- 
teen days from its date. Pltf. was detained in 
the workhouse for six days from the date of the 
certificate, when she was discharged by order of 
the medical officer. Pltf. having brought an action 
for false imprisonment on the ground that her 
detention beyond the original period of three days 
was unauthorised, in the absence of an order of 
a justice ; — Held : the Act gave special protection 
to officers & others acting under its powers in cases 
where, although they might have misconstrued, 
the Act, & although they might have done things 
which they had no jurisdiction to do, they had 
acted in good faith and in a reasonable manner. 
On the facts there was no evidence that deft, had 
acted otherwise than in good faith & with reason- 
able care, even assuming that the further detention 
of pltf. beyond the original three days was un- 
authorised in the absence of an order of a* justice. 

Semble : the further detention of pltf. beyond 
the original three days was authorised by the 
medical officer’s certificate. — Shackleton v. 
Swift, [1913] 2 K. B. 304 ; 82 L. J. K. B. 007 ; 
108 L. T. 400 ; 77 J. P. 241 ; 11 L. G. R. 402, 
C. A. 


Part XVI. — Mental Deficiency. 


Sect. l.—IN GENERAL. 

See^ noWi Mental Deficiency Act, 1913 (c. 28). 

1897. Who may petition — Mother of defective — 
Necessity for consent of father.] — (1) A “feeble- 
minded person ” of full age is not “ without 
visible means of support,” within Mental Defi- 
ciency Act, 1913 (c. 28), s. 2 (1) (6) (i), merely 
because he lias no means of his own & is incapable 
of earning his own living &; is living with his 
parents, who are not legally liable to maintain 
him in their home. 

(2) Either parent of a “ defective ” can present 
a petition under Mental Deficiency Act, 1913 
(c. 28), s. 2, but if it is presented by the mother, & 
the father can be found, his written consent or proof 
that it is unreasonably withheld is required by 
reason of Mental Deficiency Act, 1913 (c. 28), s. 6. 
— R. V, Radcliffe (Judge), Ex p, Oxfordshire 
County Council, [1916] 3 K. B. 418 ; 84 L. J. 
K. B. 2190 ; 113 L. T. 991 ; 79 J. P. 546 ; 31 
T. L. R. 610; 13 L. G. R. 1192, D. C. 

1898. Administration of estate — Under Lunacy 
Act, 1890 (c. 5), s. 116 (1) — Person confined under 
Idiots Act, 1886 (c. 25).] — The expression “law- 
fully detained as a lunatic though not so found 
by inquisition,” as used in Lunacy Act, 1890 
(c. 5), 8. 116 (1) (c), means “ lawfully detained ” 
under the provisions of the Acts of Parliament 
of this country ; & consequently there is juris- 
diction to make administrative orders in the case 


of a person of unsound mind not so found who is 
detained in accordance with the Idiots Act, 1 886 
(c. 25),— Ee Whalley, [1906] 1 Ch. 565 ; 75 
L. J. Ch. 328 ; 94 L. T. 423 ; 54 W. R. 349 ; 50 
Sol. Jo. 289, L. JJ. 

1899. “ Without visible means of support — 
Defective of full age living with parents — Mental 
Deficiency Act, 1913 (c. 28), s. 2 (1) (b).] — R. v. 

Radcliffe (Judge), Ex p, Oxfordshire County 
Council, No. 1897, ante. 

1900. Justices sitting as judicial authority — 
Power to state a case.] — A body of justices, sitting 
as a judicial authority under Mental Deficiency 
Act, 1913 (c. 28), is not a ct. of summary juris- 
diction, having power to state a case for the 
opinion of the High Ct. under the Summary 
Jurisdiction Acts. — Newman v, Foster (1916), 
86 L. J. K. B. 360 ; 115 L. T. 871 ; 80 J. P. 471 ; 
15 L. G. R. 124 ; 25 Cox, C. C. 693, D. O. 


Sect. 2.— MAINTENANCE. 

See Mental Deficiency Act, 1913 (c. 28), ss. 43 
(1), 44 (1), (3), (4). 

1901. “ Place of residence — Meaning of.] — 

L., a defective within Mental Deficiency Act, 
1913 (c. 28), was found g[uilty of an offence com- 
mitted in Sept. 1914, within the area of the London 
County Council. The county in which L., had she 


PART XV. SECT. 3. 

18941. Exercise of reasonable care- 
Power of court io stay proceedings.]- 
MoLaughun V. Fobbery (1904), 
C. L. R. 646.— AUS. 


7 Protection of committee 

extends io agents .^ — Persons acting 
under the instructions of the committee 
of a lunatic, who in good faith & with 
proper care convey the lunatic to an 
asylum, are not liable to an action, 


although they are not enumerated in 
the persons i rotected by Lunacy Act, 
1898, s. 171. — McLaughlin v, west- 
garth (1906), 75 L. J. P. C. 117.— 
AUS. 

t. Protection] of principal officer 

extends to subordinates,] — NoLan v. 
Ward, [1920] V. L. R. 604.— AUS. 

a. Action for vorongful confinement 
— Public officer acting for private 
arty — Public office no protection.}— 
iTRANG V, Strang (1849), li Dunl. 


(Ct. of SesB.) 378 ; 21 Sc. Jur. 108.— 

SCOT. 

b. PriviUge of law-agent.] — 

Mackintosh v. Fraser (1859), 21 
Dunl. (Ct. of Sess.) 783 ; 31 Sc. Jur. 
421.— SCOT. 

PART XVI. SECT. 2. 

0 . Provision of necessaries — Persons 
liable.] — Glasgow School Board 
V, Glasgow Parish Council, [1916] 
S. C. 26.— SCOT. 
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been a pauper, would have been deemed to have 
acquired a settlement within the law relating to 
the poor was Kent. Subsequently to 1910 L. 
was in the care of a rescue society, who found 
situations for her, but she never retained any 
situation for more than a short time. In Jan. & 
May, 1912, situations were found for her in London. 

' Evidence was also given that in Apr. 1914, she was 
in service in London, & from Apr. till July, 1914, 
she was living in London, & after that date she was 
seen several times in London ; — Held : these facts 
did not constitute a case of doubt within the 
Mental Deficiency Act, 1913 (c. 28), s. 44 (4), 
therefore, L.’s residence must, by virtue of Mental 
Deficiency Act, 1913 (c. 28), s. 41 (l),be presumed 
to be within the County of London. — Kent 
County Counch. v, London County Council 
(1915), 84 L. J. K. B. 1781 ; 113 L. T. 832 ; 79 
.1. P. 480 ; 13 L. G. R. 1070 ; 25 Cox, C. C. 122, 
D. C. 

1902. .] — The words “ reside ” &; 

“ place of residence in Mental Deficiency Act, 
1913 (c. 28), 88. 43, 44, 09, mean physical residence, 
that is, the place where the person in question 
eats, drinks, sleeps ; & unless & until a doubt 
arises as to such residence, no question of Poor 
]jaw settlement has to be considered. The word 
“ resides ” in sect. 09 is used in the same sense as 
in sect. 44, & a jierson living in a certified institu- 
tion “ resides ” there within the meaning of those 
sects. — Berkshire County Council v. Heading 
Borough Council, [1921] 2 K. B. 787 ; 90 

L. J. K. B. 939 ; 125 L. T. 410 ; 85 J. P. 173 ; 
19 L. O. R. 380, D. 0. ; sxih nom, Berks County 


Council v, Reading Borough Council, Same 
V, London County Council, 37 T. L. R. 042. 

1903. Enforcement of maintenance order— In 
court of summary Jurisdiction.] — Where a judicial 
authority other than a judge of a county ct. 
makes an order on a person liable to maintain a 
mental deficient to contribute towards his main- 
tenance in an institution, the order may be en- 
forced by a judgment summons against that 
person in a ct. of summary jurisdiction, & that ct. 
may adjudicate the amount due. — R. v. Graham- 
Campbell, Ex p. Greenwood, [1922] 1 K. B. 
257 ; 91 L. J. K. B. 306 ; 126 L. T. 368 ; 86 
J. P. 5 ; 38 T. L. R. 99 ; 20 L. G. R. 37, D. C. 


Sect. 3.— OFFENCES AGAINST DEFECTIVES. 
Omission to supply necessaries.] — See Criminal 
Law, Vol. XV., p. 865, No. 9491. 

Rape on mental defectives.] — See Criminal 
Law, Vol. XV., pp. 845, 846, Nos. 9300-9304. 

Neglect of mental defectives .] — See Criminal 
Law% Vol. XV., pp. 795, 790, Nos. 8599, 8000. 

Education of mental defectives .] — See Educa- 
tion, Vol. XIX., p. 569, Nos. 98, 99. 


Sect. 4.— OFFENCES COMMITTED BY 
DEFECTIVES. 

Whether sufficient defence.] — See Criminal 
Law, Vol. XIV., p. 01, Nos. 271, 272. 
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Sect. 1.— IN GENERAL. 

1904. Detention in asylum after conviction & 
before sentence — Subsequent release on conditions 
— Application for sentence to be passed.] — R. th 

Central (Criminal Court JJ. & Boulton, Ex p. 
Collins (1899), 43 Sol. Jo. 280, D. C. 

Criminal capacity — Insanity — In general.] — See 

C IMMINAL I.AW, Vol. XIV,, pp. 55, 56, Nos. 218- 

Partial insanity.] — See Criminal Law, 

Vol. XIV., pp. 50-59, Nos. 223-252. 

Onus of proof.] — See Criminal Law, 

Vol. XIV., pp. 59, 60, Nos. 253-260. 

Nature of proof.] — See Criminal 

Law, Vol. XIV., pp. 00-62, Nos. 261-278. 

Method of proof.] — See Criminal 

Law, Vol. XIV., pp. 62, 63, Nos. 279-288. 

Mental eccentricity as ground for mitigation of 
sentence.] — See Criminal Law, Vol. XIV., pp. 
473, 474, Nos. 5106-5107. 

Insanity distinguished from drunkenness.] — Sec 
Criminal Law, Vol. XIV., pp. 63, 64, Nos. 291- 
295. 

Accused standing mute on arraignment.] — See 

Criminal Law, Vol. XIV., p. 249, Nos. 2424- 

2430. 

Unfitness to plead owing to insanity.] — See 


Criminal Law, Vol. XIV., p. 250, Nos. 2446- 
2459. 

Defence not raised at trlal.1 — See Criminal 
Law, Vol. XIV., p. 510, Nos. 5660-5673. 

Right to raise defence on appeal.] — See 
Criminal Law, Vol. XIV., x)p- ^09, 512, Nos. 
5644-5656, 5703. 

Power of grand Jury to ignore bill — On ground of 
insanity.] — See Criminal Law, Vol. XIV., p. 441, 
No. 2296. 

Appeals from verdict of guilty but insane.] — 

See Criminal Law, Vol. XIV., p. 503, Nos. 5529- 

5533. , ^ 

Power of court to vary verdict.] 

Criminal Law, Vol. XIV., p. 548, Nos. 6218, 

Removal of accused to lunatic asylum — After 
committal for trial.]— /S'fe Criminal Law, Vol. 
XIV., pp. 246, 247, Nos, 2392-2395. 

Liability of principal for acts of Insane agent.] — 

8fcc Criminal Law, Vol. XIV., p. 78, Nos. 454, 455. 


Sect. 2. —MAINTENANCE AND EXPENSES. 

See Criminal Lunatics Act, 1884 (c. 64), s. 10 ; 
Lunacy Act, 1890 (c, 5), s. 110 (1) (/). 


PART XVII. SECT, 2. 

LidbilUy of stcUe .] — It lathe duty 
' the executive govt, of the pro- 

J. — VOL. XXXIII. 


Vince to asaumo the cuBtody & cai'e 
of persona acquitted of criminal 
charges upon the ground of insanity, 
which duty, hy the common law of 


England, is vested in 
r. V, Martin (1854), 
(James) 322. — CAN. 


the Crown. — 
a N. S. R. 



Lunatics and J'ersojsb Unsound — 


Sect. 2 .— Maintenance and expenses. Sects. 3 <& 4J | 
Maint^nanc generally, ace Part IX.. Sect. 2. 

i05. Costs recoverable against estate As Crown 

,J— A’e J., No. 102, ante. 

Limitation of Actions, Vol. 


XXX’lL. p- 32 f. 


Sect. 3,— CRIMINAL LUNAHC AS TRUSTEE. 

No. 1349, ante. 


Sect. 4.— RIGHT TO TAKE BY DESCENT, 
n case of parricide.] — See Descent, I^ol. 
, p. 18, No. 170. 


MACHINERY. 


fSee Distress ; Factories and Shops ; Landlord and Tenant ; Master and Servant ; 

Kates and Rating. 
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TIONS. 

„ Courts. 

,, Local Government. 

„ Lunatics. 

„ Malicious Prosecu- 
tion. 

„ Poor L/w. 

,, Police. 

,, Poor Law. 

,, Prisons. 

,, Kates and Rating. 

,, Education. 

,, Revenue. 

„ Education. 

,, Admiralty ; Ship- 
ping. 

Criminal Laws. 

,, Husband and Wipe. 
,, Sheriffs and 
Bailiffs. 


Part I. — The Office of Magistrate. 


. L— NATURE OF OFHCE. 

1. Justices of the peace — “ Conservatores 
pacis.*'] — “ Conservatores pads ” is a good name 
for justices of the peace. — R. v. Bonnet (1707), 11 
Mod. Rep. 141 ; 88 E. R. 952. 

2* .] — The Secretary of State is no 

conservator nor a justice of the peace, quasi 
secretary, within the words or equity of Constables 
Protection Act, 1750 (c. 44), admitting him, for 
argument’s sake, to be a conservator, the preamble 
of the statute shows why it was made, & for what 
purpose, the only grantor of a waiTant therein 
mentioned, is a justice of the peace ; justice of 
peace & conservator are not convertible terms ; 
the cases of construction upon old statutes, in 
f-G the Warden of the Fleet, the Bishop of 
Norwich, etc., are not to be applied to cases upon 
modem statutes. The best way to construe 
modern statutes is to follow the words thereon ; 
let us compare a justice of peace & a conservator ; 
the justice is liable to actions, as the statute takes 
notice, it is applicable to him who acts by warrant 
directed to constables, a conservator is not 
entrusted with the execution of laws, which by 
• is meant statutes, which give justices 

jurisdiction ; a conservator is not liable to actions, 
he never acts, he is almost forgotten, there was 
never an action against a conservator of the peace 
fK antiquated, & could never be 

thought of, when this act was made ; & ad ca 
gucc fregjtenler accidunt jura adapiantur (Lord 


Mansfield, C.J.). — Entick v, Carrington (1705), 
2 Wils. 275 ; 19 State Tr. 1029 ; 95 E. R. 807. 

Amiotaiions : — Refd. Harrison v. Bush (18^5), 5 E. cV B. 
844. Mentd. Gossot v. Howard (1847), 10 Q. B. 411 ; 
Dillon V. O’Brien & Davis (1887), IG Cox, C. C. 245 ; Jones 
V, German, [1896] 2 Q. B. 418. 

3. Not a “ judge. — A magistrate is not 
described as a “ judge ” of a ct., but as a justice of 
the peace. Magistrates are justices in petty 
sessions & in quarter sessions assembled, which is 
composed of justices (A. L. Smith, L..T .). — Re 
.Tones, [1896] 1 Ch. 222 ; 65 L. J. Ch. 191 ; 73 
L. T. 543 ; 60 J. P. 7 ; 44 W. R. 146, C. A. 

Annotations: — Mentd. Bake u. French, [1907] 2 Ch. 21.5; 
lluf V. Pauwels, [1919] i K. B. 660 ; Rye Purcell, [192GJ 
1 K. B. 446. 


Sect. 2.— APPOINTMENT AND REMOVAL. 

4. Appointment — Crown’s exclusive power — 
Delegation of power.] — By charter, the aldermen, 
bailiffs && burgesses had power to elect two of the 
burgesses to be aldermen of a borough for one 
whole year, & they were to have power & authority 
to execute by themselves, or in their absence by 
their deputies, the office of aldermen of the 
borough. The charter then contained clauses 
by which it was provided that in the event of the 
death or removal of any alderman, a new one might 
be elected, who, during the remainder of the year. 


PART I. SECT. 1. 


me town ** 

tiy 

Oovemnr 


— “ Officer 

■— Although appointed 
Council. Pmlton 


part 1. SECT. 2. 

b. Appointment — Crown's exclusive 
power — Delegated to Dominion dS* 
Provincial legisUUures,] — The Crown 
has the proroffative right to appoint 
justloea of tho peace within the 


Dominion of Canada & each of its 
Provinces, but it derogated from that 
right by assenting to the B. N. A. Act, 
which conferred upon either the Par- 
liament of Canada or the Legislatures 
of the Provincea the power to pass 
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^ , 1 j ^ rfer 4 • tJ[i 6 sani 6 sites had, used, & exercised, should be 

Sect, 2, — Appointment and removal, S • • ^ exercised, it was enacted that such liberties, 

Suh-aect, 1.] privileges, etc., which the late owners had, used, 

should execute the office by himself or his deputy. ^ exercised three months next before the said 
It was then provided, that in the absence of any ^ ^ the King, should be revived 

of the aldermen for the time being, the oaUiffs ^jie King, <fc that the same liberties, etc., should 
& capital burgesses might elect one or more of the ^ exercised by such stewards, etc., or 

burgesses to supply the vacancy or vacancies, ^ffleers, as the King might appoint, in like 

These substituted aldermen had no power to as they were la^uUy exercised by the 

appoint deputies. There then followed a clause niinisters before they came to the hands of the 
which directed that the aldermen for the time By charter of James I., 1612, the King 

being, during the time they should remain m their to G. & T. all that our liberty to the late 

offices, should be justices of the peace within the monastery of St. Alban, with all & singular its 

borough : Held : this charter did not enable the ^ qq ample a manner & form as any 

aldermen elected for the year to delegate their ^ jg^t-e abbey ever had, used, or 

office of justice of the peace, & therefore a deputy enjoyed. The premises contained in the charter 
^derman \^s not a justice of the peace for the (jeggended to the present Marquis of S. By 
borough. Qu, : whether, since 27 Hen. 8 , c. 24, 27 Oeo. 3, c. 11, it is provided, that it should be 

s. 2, the Crown can delegate to a subject the power jawful for any justice or justices of the peace, 
of appomtmg a justice of the peace. Jones v. respective jurisdictions, to 

Wi^AMS (182o), 3 B. & C. 762 ; 1 C. A P. 66 , gQ^j^niit either to the common gaol or to any house 

mV* * * correction within his or their respective juris- 

6o4 ; 3 L#. J. O. o. K. B. 112^^^107 B. K. dictions, as to such justice or justices should seem 

5 . — _.] __ Pltf., a resident m- most proper, such vagrants & other criminals, 

habitant of the parish of W. in the county of offenders, &■ persons charged with or convicted of 
Hertford, was summoned to appear at the fehire small offences, as by any law then in force or 
Hidl of the county before defts., who were thereafter to be made, he or they were or should 
appointed justices of the county under a com- authorised to commit to the common gaol : — 
mission, which gave them ^thonty to act as Held: ( 1 ) the justices for the liberty had not 
such as well withm the liberty of St. Alban as exclusive juiisdiction within the liberty; &, 
without, to a^wer a charge of ^sault committed therefore, defts., who were appointed justices for 
by him mthm the hberty. Pltf., not having the county under the commission which gave them 
appeared to the sumnions, was convicted ^ authority to act as such within the liberty as well 
penalty with costs, under ^ 4, c. 31 ; the g^g ^^ithout, had jurisdiction over the offence with 

^me not ha\ung been paid, he was committod which pltf. was charged, though committed within 
by deffis. to the hberty house^of correction By the Hberty ; (2) the liberty house of correction 
a charter of Ldwj^d IV., the King granted to the ^gg locally situate within defts.’ jurisdiction, they 
Abbots of St. Alban the riR^ to appoi^ were empowered to commit pltf. to it. — Arnold 

own justices of the peace within the hberty ; Gaussen (1853), 8 Kxch. 463 ; 22 L. J. Ex. 

the charter contained a non-intromittant clause jgQ ; 20 L. T. O. S. 292 ; 17 J. P. 184 ; 165 E. K. 
prombiting ail other justices from in any way 1431 

intPTfermg with the justices so appointed. By Annoiation.—As to (2) BeM. Arnold v. Dimsdalo (1853), 2 


27 Hen. 8 , c. 24, s. 2, the power of all grants of 
liberties to make justices was put an end to ; &> 


E. & B. 580. 

6 . - 


Exercised on advice of re- 


it was thereby enacted, that, for the future, aU sponsible minister.] — ( 1 ) Legally tte constitution’ 
such justices should be made by letters patent ally, a justice of the peace is appointed At 
under the Great Seal. Sect. 17 of that Act removed by the Sovereign, acting, as in every 
provided that all justices of the peace thereafter other exercise of the prerogative, by the advice of 
to be made by the Crown should sit & hold their a re.sponsible minister. Although the Queen’s 
sessions in the same places as the justices of the pleasure is not actually taken in practice on the 
liberties cornmonly used; A that no person or appointmentof a justice of the peace, hois supiiosed 
persons within the said liberties, or any of them, to be appointed by her as much as a judge of the 
should thereafter in any wise be compeUed by Bupoiior Cts. ; & the commission of the peace 
authority of that Act to appear out of the said under which quarter sessions are held is her corn- 
liberties before any other justices of assize, gaol, mission as much as the commission of oyer & 
dehvery, or of the peace, than before such justices terminer, or other commission under which the 
^ should be named & assipied to sit & be by the judges sit at the assizes. So, if a supersedeas under 
King yrtthin the said liberties, etc. By ,31 Hen. 8 , the Great Seal goes to remove a magistrate from 
c. 13, it was enacted that all monasteries & abbeys, the commission of the peace, although practically 
A also the cts., liberties, & privileges belonging to issued by the Lord Chancellor without any 
oo vested in the King. By command by the Queen, it is, in point of Law, the 

Hen. 8, c. 20, after reciting that the Hberties, act of the Sovereign (Lord Campbell, C.J.). 
rtc., of divers monasteries had been assi^ed to the (2) To the Secretary of State for the Home 
King s Ct. of Augmentations, & that it had not Department, belongs peculiarly the maintenance 
been fully declared in what wise the liberties, of the peace within the kingdom, with the super- 
privileges, & franchises which the late owners of intendence of the administration of justice, as far as 


laws providini? for the appointment 

7i obox peace. — R. v, Busn 

; 4 Cart. 690.— 

Governor.] — R. -p. 

281 4 

,“T d — The power to 

appoint police magistrates is vested 
111 the Llentenant-Govemors of the 
Provinces under B. N. A. Act, s. 92. 


— Richardson v. Ransom (1886), 10 
O. R. 387 ; 4 Cart. 630.— CAN. 

e. .1 — Ex p, Gallagher 

(1897), 34 N. B. R. 329.— CAN. 


f. By provincial executive .] — 

R. r. Horner (1876), 2 Cart. 317. 

CAN. 

, - .] — Ellis v. Toronto 

.TuNonoN Town (1896), 28 O. R. 55 : 
24 A. R. 192.— CAN. 

h. By local aovemment ,] — The 


local govt, has the right to appoin 
Justices of the peace . — Ex p, WiL • 
LIAMSON (1884), 24 N. B. R. 64.— CAN. 

p. Perkins 

(1884), 24 N. B. R. 66.— CAN. 

1. Determination of authority — 
Name omitted in new commission .] — 
A new commission of the peace, In 
which the name of one of the former 
Justices is omitted, does not determine 
his authority until ho has express or 
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the royal prerogative is involved in it. He is 
himself a magistrate, & has a power of commitment 
by warrant to prison for just cause. How can it 
be said that such a functionary has not a corre- 
sponding duty when a memorial such as that which 
we are now considering is presented to him ? In 
the discharge of his duty he might have caused the 
inquiry prayed for here to have been made, & 
the allegations being duly substantiated & verified, 
he might have communicated upon the subject 
with the Lord Chancellor, & done what would have 
amounted to “ a recommendation to Her Majesty 
that the magistrate be removed from the com- 
mission of the peace (Lord Oampbelt., C\J.). — 
Harrison v. Bush (1855), 5 E. & B. 344 ; 3 
C. L. K. 1240 ; 25 L. J. Q. B. 25 ; 25 L. T. O. S. 
194 ; 1 Jur. N. S. 840 ; 3 W. B-. 474 ; 119 E. B,. 
509. 

Annotations: — Oenerallu, Mentd. Dickson v. Wilton (1859), 

1 F. & F. 419 ; Campbell v, Spottiswoode (1863), 3 B. & S. 

769 *, Fryor r. Kinnersley (1863), 15 C. B. N. S. 422 ; 

Whlteloy v, Adams (1863), 15 C. B. N. S. 392.; Lawless 

V. Anglo-Egryptian (IJotton & Oil Co. (1809), 17 W. K. 

498 ; Henwood v. Harrison (1872), L. II. 7 C. P. 606 ; 

Dickeson v. Hilliard (1874), L. K. 9 Exeh. 79 ; Waller v. 

Loch (1881), 7 Q. B. D. 619; Allbutt v. General Coimcil 

of Medical Education & Kegisiration (1889), 23 Q. B. 1). 

400 ; Hebditch v. Macllwaiue, fl894] 2 Q. B. 54 : Brown 

V. Houston, [1901] 2 K. B. 855 ; London Assocn. for 

Protection of Trade r. Greenlauds, [1916J 2 A. C. 15 ; 

Adam v. Ward, [1917] A. C. 309. 

Sec Justices of the Peace Act, 1906 (c. 10), 
ss. 1, 2. 

7. Removal — Crown’s exclusive power — Exer- 
cised on advice of responsible minister.] — Harrison 
IK Bush, No. 6, ante. 

8. Grounds of removal — Drunkenness.] — 

B. V. Glocester Corpn. (1616), 3 Bulst. 189; 
81 E. B. 159. 

Annotations: — Mentd. Tl. v. Glide (1691), 12 Mod. Rep. 

27 ; Sharp v. London Corpn. (1714), Glib. 255. 

Bankruptcy.] — See Part II., Sect. 2, 

sub-sect. 2, post. 

Crime.] — Sec Part II., Sect. 2, sub- 
sect. 2, post. 

Of ex officio justices.] — See Justices of the 
Peace Act, 1900 (c. 16), s. 4. 


7 Q. B. D. 648 ; 60 L. J. M. 0. 145 ; 45 L. T. 
219 ; 45 J. P. 831 ; 14 Cox, 0. 0. 624. 

Annotations : — Mentd. Herman v. Jeuchner (1885), 15 

Q. B. D. 561 ; Consolidated Exploration & Finance Co. 
V. Musgrave, [1900] 1 Ch. 37 ; R. v. Porter, [1910] 1 
K. B. 369. 

13. Precedence.] — 5 & 6 Will. 4, c. 76, 

s. 57, enacts “ that the mayor for the time being 
of every borough shall be a justice of the peace of 
& for such borough, & shall continue to be sucli 
justice of the peace during the next succeeding 
year after he shaU cease to be mayor ” ; “ & 
such mayor shall, during the time of his mayoralty, 
have precedence in all places within the borough ” : 
— Held : this sect, refers to social, not magisterial, 
precedence ; & therefore does not entitle a mayor, 
during his mayoralty, to take precedence, & to 
preside at all meetings of the borough justices, 
held in the borough, at which a chairman is 
required. — Ex p. Birmingham (Mayor) (1860), 3 
E. & E. 222 ; 30 L. J. Q. B. 2 ; 3 L. T. 270 ; 24 
J. P. 712 ; 9 W. B. 34 ; 121 E. B. 425 ; suh nom. 
Ex p. Lloyd (Mayor op Birmingham), 6 Jur. 
N. S. 1094. kPM 

Amiotation : — Reid. Lawson v. Reynolds, [1904] 1 Ch. 718. 

.] — Lawson v. Beynolds, No 

30, post. 

15. Recorder of borough.] — The recorder is a 
justice of the peace virtuie officii. — B. v. Masters 
(1848), 2 Car. & Kir. 930 ; 1 Den. 332 ; T. & M. 1 ; 
3 New Sess. Cas. 326 ; 18 L. J. M. C. 2 ; 12 
L. T. O. S. 154 ; 12 J. P. 758 ; 12 Jur. 942 ; 3 
Cox, C. C. 178 ; 169 E. B. 268, C. C. R. 

Annotations: — Mentd. R. v. Martin (1849), 13 Jur, 368; 

R. \K Raj^croft (1849), 13 J. P. 183 ; R. v. Hawkins (1850), 
15 L. T. O. S. 307 ; R. v. Watts (1850), 2 Den. 14. 

.] — See Municipal Corporations Act, 1882 

(c. 50), s. 163. 

Chairman of county council .] — See Local Govern- 
ment Act, 1888 (c. 41), 8. 2 ; Justices of the Peace 
Act, 1906 (c. 16), 8. 5 (2), Sched. 

Chairman of urban or rural district council.] — 
See Local Government Act, 1894 (c. 73), s. 22 ; 
Justices of the Peace Act, 1906 (c. 16), s. 5 (2), 
Sched. 


Sect. 3.— JUSTICES EX OITiaO. 

^ 9. Secretary of State.] — Entick v. Carrington, 
No. 2, ante. 

10. For home affairs.] — Harrison v. Bush, 

No. 6, ante, 

11. Mayor of borough.] — Qu. : whether a 
mayor of a borough, who is made a statutory 
justice, is in the position of a justice of the quorum, 
or only of a justice simpliciter. — R. v. Lia.ngian 
(Inhabitants) (1863), 4 B. & S. 249 ; 2 New Rep. 
240 ; 32 L. J. M. C. 225 ; 8 L. T. 422 ; 27 J. P. 
666 ; 10 Jur. N. S. 16 ; 11 W. R. 776 ; 122 E. R. 
453. 

12. — ,] — The mayor of a borough under 

5 & 6 Will. 4, c. 76, which had no separate com- 
mission of the peace, acted as a justice of the peace 
for the borough : — Held : under sect. 57 ho had 
power so to act. — Wilson v. Strugnell (1881), 


Sect. 4.— COUNTY JUSTICES. 

Sub-sect. 1. — In General. 

16. Who are — Justices of “ riding.”] — Hall 
V. Skarrok Hundred (1658), 2 Sid. 44 ; 82 R. R. 
1247. 

See, now. Justices of the Peace Act, 1906 (c. 16), 
s. 5 (1). 

17. Justices of “ county of a city.”]— 

'Where an Act of Parliament gives jurisdiction to 
justices of a county, & an order is made under it by 
justices of the county of a city, wliich comity &; 
city are co-extensive by statute, the order is valid 
though the justices describe themselves merely 
as justices ” in & for the said city,” for the ct. 
will take notice that the city is also a county. — 
R. V. St. Maurice (Inhabitants) (1851), 16 Q. B. 
908 ; 4 New Sess. Cas. 696 ; 20 L. .T. M. C. 221 ; 
17 L. T. O. S. 62 ; 15 J. P. 534 ; 15 Jur. 559 ; 117 
E. R. 1130. 


l^pllod notice of the new commission. 
--Turnkr r. Doyle (1833), N. B. 
Hig. 472.— CAN. 


m When fresJi appointment 

Wiode. ]— A’X p. OOUOHLAN, Ex p. 
McDonald (1883), 23 N. B. R. 308.— 

CAN. 


n. County police magistrate — Acti 
as town magihrate — Effect of statute 
^PpenrUmeni of town magistrate.}^ 


PART I. SECT. 3. 

o. Beeve.] — The reeves of miini* 
cipalitios In unorganised districts are, 
under the legislation relating thereto, 
ex officio justices of the peace in 
their respective municipalities. — R. v. 
McGowan (1892), 22 O. R. 497. — 
CAN. 

p. Superintendent d: commissioner of 
Indian cyOToirs.]— H unter v. Gilkison 
(1886), 7 O. R. 736.— CAN. 


Q. Commissioner of police.] — Gelleb 
V. Louohbin (1911), 19 O W. R. niC , 
24 O. L. R. 18; 2 O. W. N. 1159; 
18 (Jan. Crlm. Caa. 461. — CAN. 

PART I. SECT. 4, SUB-SECT. 1. 

r. Jurisdiction — In parishes with^ 
in county.}— A justice appointed for a 
county has jurisdiction to try in a 
parish of the county an offence com- 
mitted in another parish in the county. 
— R, V. Plant, Ex p. Morneault, 
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, 4. — County justices : Sub-sects, 1 & 2, A**Sl' B, / 
suh-sect. 3. Sect. 6 ; Sub-sects. 1 c£* 2»] 

18 , Justices of “ county of a town.’*] 

In Poor Paw Amendment Act, 1834 (c. 70), 38, 

whicli enacts tliat every justice of the peaco^ residing 
in any union &- acting for the “ county, riding, or 
division ’ ’ in wliich the same may be situated shall 
be an cx officio guardian of such union, the word 
“ county ” includes county of a town, & justices 
acting for a county of a town with a separate 
commission of the peace, & residing within the 
union, are entitled to vote ^ act as ex officio 
guai'dians equally with resident justices for the 
countv at largo. — R. v. Pearce (1880), 6 Q. B. D. 
380 ; 49 I.. J. M. C. 81 ; 28 W. II. 608 ; 44 J. P. 
Jo. 216. 

Jurisdiction .] — See Piirt IV., Sect. 2, post. 

In boroughs within county .] — See Part IV., 

Sect. 3, post. 

Sub -SECT. 2. — Jurisdiction within Borough. 

A. Boroughs having Exclusive Jurisdiction. 

19. Jurisdiction of county Justices excluded.] — 
As the King may by his letters patent make a 
county, & exempt this from any other county, so 
may he in the making of it save & except to him 
& his successors such part of the jurisdiction of 
privilege which the other county from which it is 
exempted, had in it before ; as in divers places 
of the realm, the gaol of a town which is a county 
of itself, or which is a place privileged from the 
county, is the gaol of the county, & the iilace wdiere 
the assizes or gaol -delivery is held, is witlxin the 
county of the town, & yet serve also for the county 
at large as in the iiiessions-Hall at Newgate, which 
serves as well for the county of Middlesex as for 
London, & yet it stands in London, but by usage 
it has always been so, & no tiling can be well 
prescribed unto by usage W’^hich cannot have a 
lawful beginning by award or grant, & this by the 
division of London from Middlesex at the beginning 
might be so. But it seems that by this commission 
for the county a thing which happens in the town 
cannot bo determined, albeit it be felony committed 
in the hall during the sessions, but by a commission 
for the town it may. — Gloucester Town Case 
(1593), Poph. 10 ; 79 E. li. 1138. 

20. .J — If the charter of a city give to the 

justices an exclusive jurisdiction, the justices for 
the county cannot interfere. — Talbot v. Hubble 
(1741), 7 Mod. Rep. 326 ; 2 Stra. 1164 ; 87 E. R. 
1270. 

Anrwkitions : — Consd. Blankley v. WliiHtanley (1789), 3 
Turin Rep. 279. Refd, 11. v. Sainsbury (1791), 4 Tumi 
Rop. 451. 

21. -.] — By a local paving Act relating 

to the parish of B., wliich parish became part of 
the borough of Bath, by Municipal Corporations 
Act, 1876 (c. 76), the rate assessed is directed to be 
paid by the occupiers of houses, who are thereby 
required to pay them to the collectors appointed 
under the Act, & the rate is to be enforced by 
distress warrant of a justice of the county of 


Somerset. The ancient charter of the borough of 
Bath had a non-intromittant clause, & under 
Municipal Corporations Act, 1876 (c. ^3), s. 
a separate ct. of quarter sessions was granted to the 
borough : — Held : (1) all jurisdiction of the county 
justices within the parish of B. was taken away ; 
(2) the non-payment of paving rates, assessed on 
an occupier of a house in the parish of B., was 
“ an offence committed within the borough agai^t 
the provisions of the local Act ** ; & under 7 Will. 
4, & 1 Viet. c. 78, B. 31, it was cognisable by the 
borough justices. — R. v. Sutolipfe (1849), 13 
Q. B. 833 ; 13 J. P. 520 ; 13 Jur. 840 ; 116 E. R. 
1482 ; suh nom. Palmer v. Sutcliffe, 3 New Sess. 
Cas. 634 ; sub nom. Be Bathwick Paving Act, 18 
L. J. Q. B. 301. 

Aniuitatioyi Refd. Ex p. Burwosh (1850), 1 L. M. & R. 
60. 

22. .] — All magisterial jurisdiction over 

places or precincts, which by 2 & 3 WUl. 4, c. 64, 
are included within the metes & bounds of any 
borough mentioned in Municipal Corporations 
Act, 1835 (c. 76), scheds. A, B, is, from the passing 
of the latter Act, vested exclusively in the borough 
justices. — R. v. Gloucestershire JJ. (1836), 4 
Ad. & El. 689 ; 7 0. & P. 338, n. ; 1 Har. & W. 
682 ; 6 Nev. & M. K. B. 116 ; 6 L. J. M. 0. 79 ; 
111 E. R. 947. 

Annotation : — Mentd. R. t». New Surum (1845), 1 New Ma^. 
Cas. 372. 

23. Charter referring to district not within 
borough.] — A charter granting jurisdiction to 
borough magistrates over a district not within the 
borough does not exclude the county justices 
without express words, & though such charter 
contain words of reference to former cliartei's in 
which exclusive jurisdiction is given to the borough 
justices within the borough, & add that they shall 
have jurisdiction within the new district tarn 
amplis modo et forma^ etc., yet if there be in the 
latter charter a saving clause of the rights of the 
Crown &; of all other persons, the borough magis- 
trates have only a concun'ent jurisdiction with 
the county justices. — Blankley v. Winstanley 
(1789), 3 Term Rep. 279 ; 100 E. R. 674. 

Annotations: — Refd. Arnold v. GawBsen (1853), 8 Exeb. 
463 ; R. V. Beaoontrce JJ., R. v. Wright (1915), 84 h. J. 
K. B. 2230. Mentd. Renncll v. Lincoln (Bp.) (1825), 3 
Bing. 223. 

B. Boroughs not having Exclusive Jur in diet ion. 
See Municipal Corporations Act, 1882 (c. 50), 
ss. 154 (1), 168. 

24. Concurrent Jurisdiction of county Justices.] 
— ^By charter the mayor & some of the aldeimen of 
London have jurisdiction in Southwark ; but as 
the charter contains no non-intromittant clause 
as to the justices of the coimty of Surrey, the latter 
have a concurrent jurisdiction with the former. 
Where two sets of magistrates have a concurrent 
jurisdiction, & one appoints a meeting to grant 
ale licenses, their jurisdiction attaches, so as to 
exclude the others appointing a subsequent 
meeting ; but they may all meet together on the 
first day ; but if, after such appointment, the other 


Kx p. Taudii-'F (1906). 2 E. L. R. 
37 N. B. R. 500.— CAN. 


17 ; 


PART I. SECT. 4, SUB-SECT. 2.— A. 

19 I. .Jurisdiction of county justices 
excluded.] — R, v. Row (1864), 14 C P 
307.— CAN. 


19 ii. .] — lie McDonouqii ( 

30 U. C. R. 288.— CAN. 

19 iii. .] — R. V. Huguks ( 

5 R. & G. 194.— CAN. ^ 


19 Iv. .] — R. V. 

(1888). 15 O. K. 110.— CAN. 


19 V. .1 — R. 17. ROB (1888), 16 

O. R. 1.— CAN. 

19 vi. — .] — R. V, Duerinq (1901), 

21 O. L. T. 588 ; 2 O. L. R. 593.— 

CAN. 

19 vii. .] — R. V. Alexander, 

R. V. SflouLDicB (1913), 25 W. L. R. 
290 ; 5 W. W. R. 17 ; 13 D. U 11. 385 ; 
6 Alta. L. R, 227.~^AN. 

19 viil. .] — R. V. Nar Singh 

(1909), 10 W, L. R. 523 ; 14 B. C. R. 
192.— CAN. 

restored for specified 


statutory offence.] — K. v. Lee (1888), 

15 O. R. 353.— CAN. 

a. Jurisdiction of other hor&uyh 
justices excluded.] — 11. v. Holmeh 
(1907), 9 O. W. R. 750 ; 14 O. L. K. 
124.— CAN. 

PART I. SECT. 4, SUB-SECT. 2.— B. 

24 i. Concurrent jurisdiction of 
courUy R. v, Riley (1884), 

12 P. 11. 98.— CAN. 

2411. .]— R. V. Clark (1888), 

16 O. R. 49.— CAN. 

24111. .] — Deft, was convicted 
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get of magistrates meet on a subsequent day & 
errant other licenses, their proceeding is illegal, & 
the subject of an indictment. — R. v. Sainsbury 
( 1791), 4 Term Rep. 461 ; Nolan, 8 ; 100 E. R. 
1113. 

Annotations: — Conild. Brown r. Nicholson (1858), 5 C. B. 
N. S. 1^58 ; Lawson v. Reynolds, 11904] 1 Ch. 718. ]E^pld. 
It. V. Beacontreo Division of Essex JJ., R. v. Wright, 
119151 3 K. B. 388. Retd. R. v. Ellis & Greenwood 
(1842), 12 L. J. M. C. 20 ; Arnold v. Gausson (1853), 8 
Exoh. 463 ; Candllsh v. Simpson (1861), 1 B. & S. 357. 
Mentd. R. v, BidweU (1847), 2 Oar. & Kir. 564 ; Re Royal 
British Bank (1867), 29 L. T. O. S. 148. 


25. To act as Justices within borough.] — 

How far the justices of peace belonging to a corpn. 
shall be said to have a jurisdiction, or not, exclusive 
of the justices of the county at large. 

\Vliere there are no exclusive words in a charter, 
the justice at large may act within the borough, 
but cannot act as justices for the borough (Lord 
Hardwicks, O.J.). — R. v, Archer (1734), 2 Barn. 
K. B. 424 ; 94 E. R. 695. 

26 . To act as Justices for borough.] — 

R. V. Archer, No. 25, ante, 

27. .] — R. V, Gibson, etc., JJ. & 

Birkdale District Council (1896), 40 Sol. Jo. 
004, D. 0. 

28. To deal with complaints against 

corporate ofllcers — Refusing to deliver up papers.] — 

Under Municipal Corporations Act, 1835 (c. 76), 
ss. 60, 65, county magistrates may determine 
complaints against corporate officers refusing to 
deliver up papers, though such officers reside witliin 
the precincts of the corpn., & the corpn, have 
magistrates. — Gateshead JJ. (1836), 6 Ad. & 
El. 550, n. ; 112 E. R. 211. 

29 . To deal with matters relating to 

borough — Arising outside borough.] — The rules of a 
friendly society were inroUed at the quarter sessions 
for the county. The meetings of the society were 
at ^eds, which had a separate ct. of quarter 
sessions & the expulsion of a member took place 
there ; but members might reside out of the 
borough, Sc the act for which the member was 
expelled took place out of the borough : — Held : 
justices of the county had jurisdiction to make the 
order. — R. v. Grant (1849), 14 Q. B. 43 ; 3 New 
Mag. Cas. 183 ; 4 New Sess. Cas. 13 ; 19 L. J. 
M, C. 59 ; 13 L. T. O. S. 301 ; 13 J. P. 408 ; 13 
Jur. 1026 ; 117 E. R. 17. 

Annotations Refd. Ex p. Long (1854), 24 L. T. O. S. 73 ; 

Bacho V. Billingham, fl894] 1 Q. B. 107. 


30 . Arising In borough.] — Where a 

borough has no separate commission of the peace 
& no ct. of quai*ter sessions, & its charter contains 
no non-intromittant clause prohibiting the county 
justices from acting within the borough, the county 
justices & borough justices have co-ordinate 
jurisdiction in all matters arising within & relating 
to the borough. 

In such a case, when once a matter has been 
earmarked as county business or borough business 
by the issue of a proper summons to appear before 
the coimty or the borough tribimal, as the case 
may be, the coimty justices or the borough 
justices, as the case may be, have seisin of it to the 
^^^iBsion of the other set of justices, although the 
latter have concurrent jurisdiction & may sit 
with them to hear the matter. 

In such a case, when once a matter arising within 
the limits of the borough has been earmarked as 
county business, the mayor of the borough, though 
a (^imty justice as well as a borough justice, is not 
e^itled under Muncipal Corporations Act, 1882 


(c, 50), s. 155, to act, viriuie officiif as chairman of 
the coimty justices. — L awson v. Reynolds, 
[1904] 1 Oh. 718 ; 73 L. J. Oh. 451 ; 90 L. T. 278 ; 
68 J. P. 254 ; 52 W. R. 375 20 T. L. R. 293 ; 

2 L. G. R. 749. 

31. Borough justices exercising Jurisdiction — 
Private meeting of county Justices.] — An informa- 
tion was laid before two justices for the borough 
of M., by applt. against resp., for selling excisable 
liquors by retail without license, pursuant to 
9 Geo. 4, c. 61, s. 1. Resp. sold the liquors at his 
house in the borough of M., & was licensed by the 
excise, & by the justices of the boiough. The 
borough of M. was an ancient borough before 
Mumcipal Corporation Act, & is so since that Act ; 

6 licenses for the borough had always been 
granted in the same manner as in the present case : 
— Held : (1) the fact that the borough of M. had 
not a separate commission of the peace did not 
make the license void ; (2) the fact that the 
justices for the division of the county in which 
M. is situate, had appointed their annual licensing 
meeting for Sept. 8 for the borough, & the justices 
for the borough appointed theirs for Sept. 7, on 
which day resp.’s license was granted by them, 
did not make the license void.-— Brown v. Nichol- 
son (1858), 5 C. B. N. S. 468 ; 28 L. J. M. C. 41) ; 
32 L. T. O. S. 160 ; 22 J. P. 803 ; 6 Jur. N. S. 99 ; 

7 W. R. 88 ; 141 E. R. 190. 

Annotaiion : — As to (2) Refd. CantUish v. Simpson (1861), 
1 B. & S. 357. 

32. To deal with matters earmarked as 

county business.] — L awson v. Reynolds, No. 
30, ante. 

33. Right of borough justices to take part in 
hearing.] — Order of committal quashed, on the 
ground that the borough justices were entitled to 
sit with the county justices upon the hearing of a 
summons made returnable before tlie county 
justices for perjury alleged to have been commtted 
in the borough. — R. v. Williamson, etc., Durham 
JJ. (1891), 7 T. L. R. 634. 

Annotation : — Beld. Lawson v. Koyiiolds, [1904] 1 Ch. 7 IS. 


Sub-sect. 3. — Jurisdiction within Liberty. 

34. Liberty not having exclusive Jurisdiction — 
Justices sitting outside liberty — Offence committed 
within liberty.] — Arnold v. Gaussen, No. 5, ante. 

35. .] — Arnold v. Dimsdale, 

No. 1727, post. 


Sect. 6.— BOROUGH JUSTICES. 

Sub-sect. 1. — In General. 

Classification of boroughs.] — See Local Govern- 
ment, pp. 43—99 ; Municipal Corporations Act, 1882 
(c. 50), s. 170 ; Sheriffs Act, 1887 (c. 55), s. 36. 

Appointment & qualification of magistrates.] 
Sec Municipal Corporations Act, 1882 (c. 60), 
B. 157 (3) ; Justices of the Peace Act, 1906 (c. 16), 

s. 5 (2), Sched. , _ 

Oaths of office .] — See Nos. 37, 38, 895, post ; Pro- 
missory Oaths Act, 1871 (c, 48), s. 2. 


Sub-sect. 2. — ^The Recorder. 

See Municipal Corporations Act, 1882 (c. 50), 
1 03 

* 36. Power to remove clerk of the peace.] — 

By Municipal Corporations Act, 1835 (c. 76), 



of Cape Breton. The oon- 


3tiu£r inasdstrato was appom^d to 
*' a stipendiary magdstrate in the 
iinty of Cape Breton Held: 
i mafiristrate bad jurisdiction. R. 


V. Swan, 24 C. L. T. 239. — CAN. 

PART I. SECT. 6, SUB-SECT. 2. 

b. Power of corporation to remove.] 
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Magistrates. 


Sect, 5. — Borough justices: Sub-sect. 2. Sect. 6, 
Part II, Sect. 1 : Sub-sects. 1 <£? 2. Sect. 2 
Sub-sect. 1, vi. {a) cfc (6) i.] 

B. 103, where a borough has a separate court of 
quarter sessions, the power of appointing the clerk 
of the peace is in tlie council of the borough ; (Sr, 
by sect. 105, the ct. of quarter sessions, of which 
the recorder is sole judge, “ shall have cognisance 
of all crimes, offences, & matters whatsoever 
cognisable by any ct. of quarter sessions of the 
peace for counties ” ; provided, among other 
things, that no recorder, by virtue of his oflice, shall 
have power, “ to exercise any of the powers therein 
specially vested in the council ” : — Held : the 
power of removing the clerk of the peace was in the 
recorder. — R. v. Hayward (1862), 2 B. & S. 585 ; 
31 L. J. M. 0. 177 ; 6 L. T. 286 ; 26 J. P, 580 ; 
9 Jur. N. S. 45 ; 121 E. R. 1190 ; S'ub nom. R. v. 
Heyward, 10 W. R. 558. 

Regulations of weights & measures.] — See 
Weights <&:• Measures. 

Income tax on emoluments of office.] — See 

Income Tax, Vol. XXVIII., p. 89, No. 622. 


Sect. 6.— ENTRY ON OITICE. 

Sec Promissory Oaths Act, 1868 (c. 72), s. 6 ; 
Promissory Oaths Act, 1871 (c. 48), s. 2. 

37. Oath of office — Failure or refusal to take — 


Effect of on Judicial acts.] — The acts of a justice 
of the peace, who has not duly qualified, are not 
absolutely void ; & therefore, persons seizing 

goods, under a warrant of distress, signed by a 
justice who had not taken the oaths at the general 
sessions, nor delivered in the certificate required, 
are not trespassers. — M argate Pier Co. v. 
Hannam (1819), 3 B. & Aid. 266 ; 106 E. R. 661. 

Annotations: — Refd. K. v. Humphory (1839), 10 Ad. & El. 
335 ; Morrell v. Martin (1841), 3 Man. & G. 581. Mentd. 
II. V. London Corpn. (1829), 9 11. & C. 1 ; Marks v. Frogley 
(1898), 67 L. J. Q. B. 605 ; Montreal Sti'eet By. v. Nor- 
mandln, [1917] A. C. 170. 

38. .] — Quo warranto will not 

lie against a county treasurer to show by what 
authority he held the office, if he has been de facto 
elected by the justices in quarter sessions, nor will 
mandamus lie to the justices in sessions to make a 
new election of a county treasurer, on the ground 
that one of the justices who had voted at the 
election had not taken the qualification oath, 
prescribed by 18 Geo. 2, c. 20, prior thereto, for the 
acts of the justice are not void, although he may 
be liable to penalties. — R. v. Herefordshire JJ. 
(1819), 1 Chit. 700. 

Annotation: — Mentd. Darlcy v. B. (1810), 12 Cl. & Fin, 
520. 

39. Liability for.] — R. v. Here- 

fordshire JJ., No. 38, ayile. 

Fees payable on administration of oath.] 
-See Part XI., Sect. 3, sub-sect. 2, D., post. 


Part il. — Qualifications and Disqualifications. 


Sect. 1.— DISQUALDFICATION TO BE A 

MAGISTRATE. 

Sub-sect. 1. — Profession or Office. 

40. Sheriff.] — A justice of the peace who is 
appointed sheriff cannot, during his year of office 
act as a justice of the peace for the county of 
which he is sheriff. This disqualification extends 
to financial matters or county business, as well 
as to criminal questions. — Ex p. Colville (1875), 

1 Q. B. D. 133 ; 45 L. J. M. C. 108 ; 24 W. R. 
456, D. C. 

See, now, Sheriff’s Act, 1887 (c. 55), s. 17. 

41. Coroner.] — A justice of the peace does not 
become disqualified from acting as such, by reason 
of his being elected coroner for the county or 
division for which he so acts as justice. — Davis v. 
Pembrokeshire JJ. (1881), 7 Q. B. D. 513, D. C. 

42. Clerk to justices.] — (1) The position of 
clerk to justices is incompatible with that of justice 
of the peace ; Sc therefore where a person who held 
the office of clerk to justices was elected to another 
office which carried with it the position of justice 
of the peace, his acceptance of the latter office 
vacated that of clerk to the justices. 

(2) A solr. who has ceased to practice as such, 
& has transfeiTed his business to others, but 
continues to take out his certificate as a solr. 
under the belief that it is necessary for him to do 
so as registrar of a county ct., is not disqualified 
from acting as a justice of the peace under the 
Justices Qualification Act, 1871 (c. 18).— R. v. 


Douglas, [1898] 1 Q. B. 560 ; 67 L. J. Q. B. 406 ; 
78 L. T. 198 ; 62 J. P. 277 ; 46 W. R. 377 ; 14 
T. L. R. 207 ; 19 Cox, C. C. 6 ; sub nom. R. v. 
Douglas, Ex p. Walker, 42 vSol. Jo. 327, D. C. 

43. Solicitor — Ceasing to practice — Continuing 
to take out certificate — Registrar ol county court.] — 
R. V. Douglas, No. 42, ante. 

.] — Sec, now, Justices of the Peace Act, 

1906 (c. 16), 8. 3. 


Sub-sect. 2. — Bankruptcy or Crime. 

Bankruptcy.] — See Bkpey. Act, 1883 (c. 52) 
s. 32 (1) ; Bkpey. Act, 1890 (c. 71), s. 9. 

Crime — Treason or felony.] — See Forfeiture Act 
1870 (c. 23), 8. 2. 

Corrupt practice at election.] — See Corrup 

Sc Illegal Practices Prevention Act, 1883 (c. 51 
s. 6 (3) ; Municipal Elections Corrupt Sc Illegj 
Practices Act, 1884 (c. 70), s. 2 (2). 


Sect. 2.— DISQUAUHCATION TO ACT AS 

MAGISTRATE. 

Sub-sect. 1. — Interest and Bias. 

A. Interest. 

(a) General Rule. 

44. No man can be a Judge in his own cause.] 

Great Chartb Parish Sc Kennington Parii 


e. Vfninty treasurer — Proceedings 
to maintenance of pauper.] — Picn 
OVKBSEEltS FOR IMSTRIOT NO. 7 
PlOTOU O^TCltSKERS FOR DISTRICT N( 
(1903), 36 N. S. R. 326.— CAN. 

PART 11. SECT. 2, SUB-SECT. 1 

A. (a). 

44 i. No man can be judqe in 
own cause.] — No fudge should iuterl 


77,1^' V- PAvrERSox (]900). 33 N. 8. H. 
425. — CAN. 

c. Right to recemer for aermces 

rendered counsel.] — Laurence r. 

(1894), 26 N. 8. B. 

PART II. SECT. 1, SUB-SECT. 1. 

d. Acting as solicitor or counsel.] 


— The prohibit !ou In B. C. Miu)iclpal 
Act, 1914 (c. 52). 8. 399, goes to the 
jurisdiction. Sc where at a trial on a 
ciiai^e of unlawfully selling liquor 
tiio prosecuting counsel was also a 
stipendiary mamstrate the conviction 
was quashed. — -li. v. Wessell, [1924} 
4 D. L. R. 139 ; [1924] 3 W. W. R. 
233 ; 34 B. C. U. 119; rnwg., 33 

B. C. R. 375.— CAN. 
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Part II. — Qualifications and Disqualifications. 


(1742), 2 Stra. 1173 ; 93 E. R. 1107 ; aub nom. B. 
V. Great Chart (Inhabitants), Burr. S. C. 104. 

Annotations : — Refd. R. v. Essex JJ. (1816), 5 M. & S. 613 • 
R. V. Cheltenham Comrs. (1841), 1 Q. B. 467 ; Grand 
Junction Canal Co. t>. Dimes (1849), 12 Beav. 631. Montd 
R. t). Madley (1744), 2 Stra. 1198 ; Isle of Wight Ferry Co* 
«. Ryde Comrs. (1862), 7 L.T. 391. ^ 


46. .] — If any one of the magistrates 

hearing a case at sessions be interested in the 
result, the ct. is improperly constituted, & an 
order made in the case will be quashed on certiorarL 
It is no answer to the objection, that there was a 
majority in favour of the decision without 
reckoning the vote of the interested party. Nor 
that the interest party withdrew before the decision, 
if he appear to have joined in discussing the matter 
with the other magistrates. On appeal against 
an order, under 4 & 6 Viet. c. 59, s. 1, directing 
the surveyor of the highways to pay the comrs. of 
a turnpike trust a sum of money to be laid out in 
the actual repairs of the turnpike road, the justices 
making such order are interested parties. So is a 
magistrate to whom money is owing which is 
secured upon the turnpike tolls. — R. v. Hertford- 
shire JJ. (1845), 6 Q. B. 753 ; 1 New Mag. Cas. 
183 ; 1 New Sess. Cas. 470 ; 14 L. J. M. C. 73 ; 
4 L. T. O. S. 291 ; 9 J. P. 198 ; 9 Jur. 424 ; 115 
B. R. 284. 

Annotations : — Refd. R. V. Surrey JJ. (1855), 19 J. P. Jo. 
755 ; R. V. h, C. C., Ex p. Akkorsdyk, Ex p. Fermenia, 
[1892] 1 Q. B. 190 ; Frome United Breweries Co. r. Bath 
JJ., 11926] A. C. 586. Mentd. R. v, Aberdare Canal Co. 
(1850), 14 Q. B. 854 ; Hayman t?. Rugby School (1874), 
L. R. 18 Kq. 28. 


40 . .] — R. V. Farrant, No. 52, post, 

47. .] — R. V, London County Council, 

Re Empire Theatre, No. 85, post. 


(h) Pecuniary Interest, 
i. In General, 

48. General rule,] — R. v, Rand, No. 84, post, 

49. ,] — 1 ^. Farrant, No. 62, post, 

50. .] — R. V, London County Council, 

Re Empire I'heatre, No. 85, post, 

51. Amount of interest necessary to disqualify.] 
— R. V, Rand, No. 84, post, 

52. .] — A magistrate had visited, as 

medical attendant, a person who alleged that he 
had been assaulted. He strongly advised his 
patient not to prosecute, & afterwards received a 


communication from the person alleged to have 
committed the assault, in which an apology was 
tendered, & a desire expressed for an amicable 
settlement. It was alleged that he would be a 
necessary witness for the prosecution : — Held : 
he was not disqualified from sitting to hear a 
summons taken out for the alleged assault, either 
on the ground of interest or because he might he 
called as a witness. 

It is a most important legal principle that no 
one should be judge in his own cause ; that no one 
shall sit as judge when he has the smallest pecuniary 
interest in the dispute before him (Stephen, J.).— 
R. V, Farrant (1887), 20 Q. B. D. 58 ; 57 L. J. 
M. C. 17 ; 57 L. T. 880 ; 62 J. P. 116 ; 36 W. R. 
184 ; suh nom, R. v, Taunton (Mayor), 4 T. L. R. 
87, D. C. ; previous proceedings^ sub nom. Re 
Taunton (Mayor), 4 T. L. R. 43, D. C. 

Annotations : — Refd. R. v. Ciiraberland Ex p. Mid. Ry. 

(1888), 58 L. T. 491. Mentd. AUIboti v. General Council of 

Medical Education & Registration, [1894] 1 Q. B. 750. 

63. ,] — R. V, Hammond, No. 60, post, 

54. Interest only indirect .] — R. V. 

McKenzie, No. 59, post, 

55. What amounts to pecuniary interest — 
Magistrate a custom-house officer — Entitled to 
salvage — Proceedings to estimate salvage.! — R. v, 

Davis (1772), Lofft, 62 ; 98 E. R. 534. 

56 . Interest as mortgagee,] — R. v, Hert- 

fordshire JJ., No. 45, ante, 

57. Shareholders of company party to 

proceedings — Rating appeal.] — A justice, being a 
shareholder in a railwtiy co., took part in the 
decision of an appeal on the part of the co., 
against a poor rate, when the rate was quashed. 
It appeared that this fact was known to resps.’ 
attorney at the time of the appeal, he did not 
expressly object to the justice taking pait in the 
proceedings ; — Held : the order of sessions was 
thereby invalidated, & the objection was not 
waived by the knowledge of resps.’ attorney, & his 
not objecting. — R. v, Cambridgeshire JJ., Ex p. 
Steeple Morden Overseers (1855), 25 L. T. 
O. S. 128 ; 3 W. R. 418. 

58. .] — Upon an appeal by a 

water co. against an assessment to a poor rate, the 
presiding judge, the deputy-recorder reduced the 
rate & gave costs to applts. It afterwards 


in the hcariog of a case Involving his 
own interest & the decision of a judge 
interested at all need not bo accepted 
even by a party In whoso favour the 
magistrate would be likely to decide. — 
PRAHRAN Municipal Council v. 
CLOUGH (1862), 1 W. & W. 238.— AUS. 

f. Information laid before interested 
justice-^ase heard by another.] — R. v. 
Htonr (1892). 23 O. R. 46.— CAN. 


PART II. SECT. 2, SUB-SECT. 1.— 
A. (b) i. ^ 

48 I. General rule.] — Venkatapath] 
Nayanivaru V. Mahomed Sahib (191 3) 
1. L. R. 38 Mad. 531.— IND. 

64 i. Amount of interest necessary U. 
Y^lf^nudify — Interest only indirect,] — 
The fact that the fines ImpOBOd by t 
police magistrate appointed by e 
munloipai corpn. ore p^d Into th< 
{^“‘^lidated Municipal Fund, & thai 
ue holds another office under th( 
corpn., the salary of which Is drawi 
imm such fund, does not inoapaeitat( 
mm M magistrate by reason of Interest 
Pr^utlon,— R. v, Hari 

, /• amounts to pecuniary in 

tcresi^Sf^holders of compemy parti 

limited liability oo 
against P. in th< 
^ Debts Ot. to recover a smal 
nm of money ; two members of the 


•T 




ct. were Bh a reholders in the co. : — 
Held : the justices were disqualified 
by Interest from adjudicating In the 
action. — R. v. Lowk, Ex p. Peterson, 
11912] S. R. Q. 138.— AUS. 

h. .] — Hodgson u. Dawson 

(1868), 1 P. E. I. 282.— CAN. 

h. Inland rei^emre collector.] 

— R, V. Dibrlke, Ex p. Shaw (1883), 
23 N. B, R. 30.— CAN. 


.j — Exp. G roves (1883), 

r. B. R. 38.— CAN. 
m. Inspector under Eujuor 


Acense Act .] — The fact that B., a con 
icting justice for an offence against 
he provisions of The Liquors IJconso 
Lct, 1896, is an inspector under the 
Lot, but not for the district where the 
ffonoo is alleged to have been com- 
Qltted, is not such an Interest ^ to 
[isqualify him or cause bia^ Ex p. 
iiCHAUD (1896), 34 N. B. R. 123. 
JAN. 

n. Moffisirate ceriifyina for 

nsurance purposes — Magistrate affected 
y loss,] — Ganong v. ^Etna Insurance 
?o. (1864), 11 N. B. R. (6 All.) 75. — 

IAN. 

o. Magistrate lessee of 

and underlying insured properly.] 
ioHossis V. Provincial Insurance 
X). (1873), 34 U. C, R, 55. — CAN. 

p. Magistrate insured und^ 

'isputed policy — Interest assigned to 


party to suit.] — Tiic person to whom a 
policy of insurance is issued, & in whose 
name the action thereon is brought, 
is not qualified as a magistrate not 
concerned in the loss, though ho has 
assigned the goods, & with them all 
his beneficial interest in the policy. — 
Stevens v. Pikenix Insurance Co. 
(1894), 32 N. B. H. 394.— CAN. 

q. Magistrate holder of liquor 

license. ] — D an aheru. Peters, 0‘ Regan 
V. Peters (1889), 17 S. C. K. 44; 4 
Cart. 425.— CAN. 


r. .] — A justice of the 

peace is disqualiflod from trying infor- 
mation for violation of Canada Tem- 
poranco Act, in a county in which he 
la a licensed vendor of intoxicating 
liquors.— £;x p. Laughey (1889), 28 
N. B. R. 656.— CAN. 


t. Magistrate's fees payable 

from special fu'ndr~~'Fund raised for 
proseeution of particular offence.] — R, 
V. Holyoke, Ex p. McIntyre (1913), 
13 E. L. R. 210 ; 13 D. L. R. 225 ; 
AO V u R. 135. — CAN. 


a. Fees payable by town 

council — Fines recovered payable to 
council ,] — H. V, Wooduoof (1912), 11 
B. L. R. 373 ; 20 Can. Crlm. Cas. 17 ; 
6 D. L. R. 300.— CAN. 

b. Magistrate paid salary-— 

Salary not dependent on fines imposed.] 
— Where a police magistrate, appointed 
under R. S. O., 1887. o. 72, is paid a 


U 
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Magistrates. 


. 2 . — Disgualificaiion to act as magistrate: Sub- (1813), 1 Q. B. 480 ; 10 L. J. M. 0. 108, n. ; 113 
sect. 1, A. (t>) i. & it., <& (c).] _B. B. 1217 ; sttb nom. B. v. Winohe»ieb, cited 

appeared that the deputy-recorder was at the time n « /,.,,v 

oBhe trial of the appeal the registered shareholder *’“• Cheltenham Oomm. (I84i). 

of five shares in the co., though he was at the time 04 ^ Appeal from.] — Great Chartb 

under a contract to dispose of them ; &, as he p^iSH & Kenninqton Parish (1742), 2 Stra. 
swore) behoved he had no beneficial interest 1173 . 93 1207 ; sub nom. R. v. Great 

wlmtev^ in the co. : ffeld ; he was ^ mterested 0 hart (Inhabitants), Burr. S. C. 194. 
party, & was incompetent to try the appeal.— ^innotatums .—Retd. R. v. Ebbox JJ. (1816), 5 M. & 8, 513 : 
R. V. Storks (1857), 29 L. T. O. S. 107 ; 6 W. B. R. v. Cheltenham Conira. (1841), 1 Q. B. 407 ; Grand 
563 Junction (Uaned Co. v. Dimes (1849), 12 Beav. 631. 

KO Mcntd. R. V. Madley (1744), 2 Stra. 1198; Isle of Wight 

59. — ^ Prosecution under Conspiracy perry Co. r. Rydo Comrs. (1862), 7 l. t. 39 i. 

& Protection of Property Act, 1875 fc. 86).]-Iii a 66. .]-On an appeal to the 

prosecution under above Act, s. 7, where the sessions against an order of removaJ, those justices 

u ^ho are rated to the relief of the poor in either 

in shinninir'^fnif* shareholders of tjig contending parishes, cannot vote. If an 

in Sruppmg cos. whose shins were in.snrerl m i ^ 


in shipping cos. whose ships were insured in 
societies wliich were members of the federation : — 
Held: the justices’ interest was too indirect to 
sustain an allegation of pecuniary int/crest or 
bias on their part. — R. v. McKenzie, [18921 2 
Q. B. 619 ; 61 L. J. M. C. 181 ; 07 L. T. 201 : 56 
J. P. 712; 41 W. R. 144; 8 T. L. R. 712; 36 
Sol. Jo. 667 ; 17 Cox, C. C. 542 ; 5 R. 10, D. C. 

Mentd. Wilkins (1895), 64 L. J. M. C. 

n [1899] 1 Ch. 255 ; Smith r. Moody, 

n J03J 1 K. B. 56 ; R. v. Hulme (1913), 9 Cr. App. Rep. 

♦ ■~7~ Railway company— Conviction 

for offence under Railways Clauses Consolidation 
^t 1845 (c. 20).J — Where justices convict for an 
ofTence under above Act, any interest they mav 
have as shareholders in the railway in question, 
however simll, is sufficient to vitiate their 

I4n (1863), 3 New Rep. 

140 ; 9 L. T. 423 ; 27 J. P 793 ; 12 W. R. 208. 

Brewery company.]— I ntoxicat- 


order of removal be confirmed on an appeal & it 
be afterwards determined, on a question reserved 
for the opinion of this ct., that so many of the 
justices at the sessions were disabled to vote as 
to reduce the number to a minority, this ct. will 
not quash the original order, but will send the 
caee back to the sessions directing them to enter 
a continuance to the next sessions, in order that 
they may quash it. — R. v. Yarpole (Inhabitants) 
(1790), 4 Term Rep. 71 ; 100 E. R. 900. 

66. .] — Wliere an appeal 

against an order of removal is adjourned on the 
ground of the justices being equally divided, this 
ct. will not grant a ceriiorariy for the purpose of 
qu^hing the order of removal & the order of 
adjournment, upon affidavits showing that the 
apparent equality of votes was occasioned by the 
vote of a magistrate who was a rated inhabitant 
of resp. parish, & had joined in making the order 
of removal.— R. v. Monmouthshire JJ. (1828). 

8 B. & C. 137 ; 6 L. J. O. S. M. C. 87 ; 108 E. R. 


INO Liquors Vol. XXX„ p. 24,^ Nos. IsTlsI 

« Z: .t; "K v- " 

refusal.]— Wildes v. Bussell, .-y^PlA R. v. Cheltenham _comr«._(i84i), i 

62. Adjudication by member of local authority 
—In exercise of statutory power.]— R. p. Hands- 
LEY, No. 125, post. 

V"***®/ laws.]-See Licensing 

(Consolidation) Act, 1910 (c. 24), s, 40. 


ii. Interest as Ratepayer. 


‘ Colam r. Manficld (1872), 26 L. T. 661 : 

11. V. Walsall Overseers (1878), 3 Q. B. D. 467. 

67. ,] — K. V, Brecknockshire 

JJ. (1873), 42 L. J. M. C. 135 ; 37 J. P. Jo. 404. 

68. Appeals against rate — Petty & special 

sessions.] — Where corpn. justices consist of a 
greater number than four, an appeal lies to them 
at sessions against a poor rate, although there be 


TrlM of offences against certain statutes En- ' than four who are devoid of interest in the 

toceable by local authorities.]— Justices of the 5 M, & S. 613 ; 

Peace Act, 1807 (c. 115), s. 2; Public TTcnIfh 105 E. li. 1130. 

Act’ 1891 (c 76^’ ’ Public Health (London) '''’°rktagton Overseers, 11894] 

Vol. XXVLTp^l^rNo* 1737 !*^“'^^ Highways, of a parish, are not dbquaimed^'frorn 

63. Adjudication In matters affecting rates sessions for hearing appeals against poor 

Removal order.]— B. v. rates Msessed m same parish. 

®c) far as petty & special sessions are concerned. 


•'* 1 ® municipality Instead ol 
by foofl, such salary being in no wav 
dependent on any iies Thich he may 
no pecuniary interest 
thereby dls- 

8’.Tll27^-AN. 27 

vote of a sum of money to a magistrate 
ter his services In enforolng”^jiada 
Temperance Act is not a^u^fo? 
quashing a conviction by sSSi ma,i« 

h?i“s ^und St 

goriys in «W’’‘^on^s.)ff?t”Ti 

joint Interest In the fees earned by the 


counsel on tlie prosecution, or in any 
to the Justice on the 
information.— Re Mao- 

N° b"r: 424.-^>Sf.“^ 

7 by member of 

local a^horUy — In exercise of statviory 
power.] — Justices, who are also aldor- 
mon & M TOch Interested in the fine 
being paid into the city treasury, are 
disq^Iiflod from hearing compialnt 
by city inspector of nuisances . — Ex p. 
0’(3onnor ri869), 8 N. 8. W. 8. C. i . 
(L.) 142. — ^AUS, 

a. Interest question for jury.] — 

(1854), 11 hrc. R. 

PART 11. SECT. 2, SUB-SECT. 1,— 
A. (b) ii. 

^^J^t^ton in matters affect- 
ing rates-- Appeals against r^e. 


Adjudicating justices who have only 
an interest as ratepayers In an api>eal 
against rates heard before them are 
not thereby disqualified from adjudi- 
cating upon such appeals. — Prahran' 

(1889), 16 V. L. R. 

6io . — “A US. 

s- — .] — Cornwallis Over- 

seers ^ Granville Oversebhs (1871), 
Cong. Dig. 815,— CAN. 

h. Adjudication on hreadb of hye- 
A justice who Isa ratepayer is 
not disqualified by Interest fmm hear- 
ing complaint for breach of municipal 
bye-lawB.J— J ewell v. Youno (1863), 
2 W. & W. 243.— AUS. 

k. Adjudication on sale of liquor 
offences.] — Deft, was convicted More 
a Btl^ndiary maflritetrate of selUi^ 
mtoxicating liquors contrary to law. 
The stipendiary magistrate was a rate- 
payer of the town, & received a fixed 
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PaHt II. — Qualifications and Disqualifications. 


1 am of opinion that instioes are not disqualifled 
from doing the poor law work by reaeon of their 
..oviag poor rates in the place in respect of which 
the work is done. As to quarter sessions, it 
appears to me that the only disqualification is 
with respect to their own parish (Wright, J.). — 
R V. Boungbrokb, [1893] 2 Q. B. 347 ; 62 
L J. M. C. 180 ; 69 L. T. 717 ; 68 J. P. 118 ; 42 
W. B. 128 ; 37 Sol. Jo. 732 •, 6 B. 530, D. C. 

Annotation : — FoUd. Ex p. Workinfirfion Overseers, [1894J 
1 Q. B. 410. 

-.] — A gas CO. appealed to the 
London quarter sessions against the assessment of 
their property in several parishes in the metropolis. 
One of the justices who heard & determined the 
appeals was a member of the borough council 
chairman of the assessment committee of a borough 
in another part of the metropolis which was 
served by a different gas co. : — Held : there was 
no such reasonable suspicion of bias as to disqualify 
the justice for deciding the appeals to quarter 
sessions. — R. v, London JJ., Ex p. South Metro- 
politan Gas Co. (1908), 98 L. T. 519 ; 72 J. P. 
137 ; 24 T. L. R. 274 ; 62 Sol. Jo. 238 ; 6 L. G. R. 
324 ; 2 Konst. Rat. App. 042, C. A. 

Annotation : — Apld. R. V. Middlesex JJ., Ex p. Hotidon 
Union (1908), 0 L. G. H. 739. 


74 , — Justices sitting in 

special sessions to hear an appeal from an assess- 
ment committee, as to an assessment to a poor 
rate, are within 10 Geo. 2, c. 18, s. 1, & are not 
disqualified from adjudicating on the appeal by 
reason of their being themselves chargeable with 
the rate in respect of which the appeal is brought. 
— Ex p. Workington Overseers, [1894] 1 Q. B. 
410 ; 70 L. T. 143 ; 58 J. P. 381 ; 42 W. K. 177 ; 
10 T. L. R. 173 ; 0 R. 135, 0. A. 

72. Quarter sessions.] — A paving 

Act empowered conoirs. to lay rates, giving to 
parties grieved an appeal to quarter sessions, 
whose order was to be final ; & no order, rate, 
etc., was to be removed by certiorari. On appeal 
against a rate three of the eleven magistrates were 
partners in a co. to which belonged certain 
premises assessed to the rate in the name of the 
occupier. The sessions quashed the rate : — 
Held : a question in the cause having been decided 
by a ct. improperly constituted, on account of the 
interest of the three magistrates, the clause pro- 
hibiting certiorari did not oiierate : & this ct. had 
the order of sessions brought up by certiorari & 
quashed it on affidavit of the above facts. ^Vl- 
Lhough the affidavits did not satisfy the ct, that 
the magistrates had acted partially. But, if a 
[)arty to the appeal, knowing of the interest, 
"xpressly or impliedly assent to the interested 
nagistrate acting, such party cannot afterw'ards 
nake the objection. — R. v, UHELtenham Oomus, 
1841), 1 Q. B. 467 ; 1 Gal. & Dav. 167 ; 10 
J. M. 0. 99 ; 6 Jur. 867 ; 113 E. R. 1211. 
innotntions U. v. Hertfordshire JJ. (184 d), 6 

p. B. 753, Reid. Ex p, Acland (1847), 9 L. T. O. S. 
140 ; Jjuiler v. Brown (1849), 13 L. T. O. S. 301 ; H. r. 
AOerdare Canal Co. (1850), 14 Q. B. 854 ; R. v. MiddloBox 
• (1854), 18 J. P. Jo. 390 : R. tj. Surrey JJ. (1865), 19 

XT i Graham v. Berry (1 865), 3 Moo. P. C. C. 

I ’ J^lonial Bank of Auatrolaaia r. Willan (1874), 

h. H. 5 p. c. 417. 


73. 

No. 69, ante, 

74. Borough sessions — Order o! 

recorder.] — On appeal, against a valuation of 
ratable property imder a local Act to the sessions 
for the borough of C., the recorder, who tried the 
appeal, reduced the rate, & ordered that the costs 
should be paid by resps. The amount of costs 
not being then ascertained, he adjourned the case 
to the next sessions. At these a deputy recorder 
presided. The costs were in fact taxed by the 
recorder, who reduced them ; but the order for 
costs was drawn up at the sessions at which the 
deputy recorder presided, & formally entered as 
of such sessions, the deputy recorder, however, 
not otherwise taking any part in the matter. 
Resps. were the parish officers of a parish com- 
prised in a union which comprehended several 
other parishes ; & the deputy recorder was a 

rated inhabitant in one of such other parishes. 
.^1 the parishes contributed to a common fund 
for the relief of the poor : — Held : the order for 
costs must be considered as the order of the 
deputy recorder, & was voidable on account of 
his interest, & 16 Geo. 2, c. 18, s. 1, was inapplic- 
able, as applying only to cases where justices act 
as such, in the making of orders out of ct., & not 
to the exercise of appellate jurisdiction. — R. v, 
Cambridge Recorder (1857), 8 E. & B. 637 ; 
27 L. J. M. 0. 100 ; 30 L. T. O. S. 164 ; 4 Jur. 
N. S. 334 ; 0 W. R. 80 ; 21 J. P. Jo. 803 ; 120 
E. R. 238. 

Annotations : — Reid. Read v. Freeman (1860), 7 Jur. N. S. 

516; Colonial Bank of Australasia v. Willan (1874), 

L. R. 5 P. C. 417 ; R. v. Farrant (1887), 20 Q. B. D 58. 

75 . Appeal against order for allowance of 

overseers* accounts.] — Upon an appeal against an 
order for the allowance of overseers’ accounts, a 
magistrate, a rated inhabitant of the parish, can- 
not vote either on the determination of the 
appeal, or on a question as to granting a case for 
the opinion of this ct. — R. v. Gudridge (1826), 

5 B. & C. 459 ; 8 Dow. & Ry. K. B. 217 ; 4 
Dow. & Ry. M. C. 35 ; 108 E. R. 171. 

Annotations: — ^Refd. R. v. Monmouthshire JJ. (1828), 8 

B. & C. 137 ; Colam v. Mantield (1872), 26 L. T. 661. 

76. Summons for removal of obstruction 

on highway.] — R. v. Gaisford, No. 102, post, 

(c) Interest Other Than Pecuniary, 

77. Interest as lessor of defendant.] — Anon. 
(1698), 1 Salk. 396 ; 91 E. R. 343. 

Annotation : — Refd. Gi-oat Charte & Kennington Parishes 

(1742). 2 Stra. 1173. 

73 . Corporate borough as lessor.] — The 

complainant claimed a rig}>t of fishery in the 
water under a demise from the mayor, aldermen, 

6 burgesses of the borough of C. & in the deed 
wliicli he put in to prove his claim, there was a 
reservation of a right of fishery to “ the mayor, 
aldermen & councillors for the time being.” The 
deed was executed by the corpn. ; but not by 
the lessee. One of the justices who convicted 
was, at tlie time of the conviction mayor of C., & 
the other an alderman : — Held : nevertheless , 
they had no such interest in the subject-matter 
of complaint, as deprived them of jurisdiction to 


-ilay as stlpoudlary, payable on 
0 funds of the town, to which 
0 penalty imposed became paya 
mafflstrate was 
uaiifiod by Interest from actinj 
TtnppBR V, Mur 

police masdst 
ffisQuallfled aom trying c 
lalnts for violaUouB of Liquo^o 
by reason of his being a i 


yer, — Ex p. Driscoll (1888), 27 
B. R. 216.— CAN. 

na. .] — A magistrate is not 

iQuaHOod from adjudicating upon 
information laid under Liquor Ac 
sense Act, 1896, by reason of bei^ 
ratepayer of the county, & the 
nalty sought to be recovered being 
yable into the county funds.— Ex p. 
annaoan (1897), 34 N. g. R. 326 . 
^an. Crim. Cns. 613. — CAN. 


n. ’ .] — Ex p. Gorman, etc. 

(1898), 34 N. B. R. 397. — CAN. 

o. .] — EX p, Hebert (1898), 34 

N. B. R. 455.— CAN. 

p. .] — Re Gillis (1907), 3 

E. L. R. 665.— CAN. 

n. .] — ^MoNeil V. MoQillivray 

(1907), 42 N. a. R. 133 ; 4 B. L. R. 

187.—-^ AN. 

u 2 
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Magistrates. 


Sect* 2. — Disqualification to act as magistrate : Sub^ 

sect, 1, A. (c), <&: B. 

hear & decide it.— Fuller v. Bro^ 

New Mag. Cas. 172 ; 3 New Scss. Cas. 603 ; 13 
L. T. O. S. 301 ; 13 J. P. 445. 

79. Interest as master — Prosecution against 
servant.] — R. v, Hoseason (1811), 14 Fast, 605 ; 

104 E. B. 734. ^ ^ „ 

80. Interest as litigant.] — R. v, Hertford- 
shire JJ., No. 45, . . 

gl, .] — (!) At a special sessions for 

appeals against a poor rate, the chairman of the 
magistrates, who was himself applt. in one of the 
cases for hearing, took part in the decision of all 
the cases except his own. When his own case 
was called on, he left the bench & went to the 
body of the ct. & conducted the case himself. 
On a rule for a certiorari to bring up all the orders 
for the pimpose of quashing them : — Held : the 
chairman, being a litigant in a matter similar to 
the other matters before the ct., was disqualified 
from acting as a justice, & the orders were bad. 

(2) Before the sessions were held, applts. gave 
notice to the clerk of the justices that objection 
would be made “ if any justices who were rated 
in Yarmouth heard the appeals.” At the hearing 
this objection, & no other, was made, & it was 
overruled by the justices : — Held : applts. were 
not precluded by the form of their notice from 
contending, in support of the rule for a certiorari, 
that the chairman, even if not disqualified by 
reason of his being rated, was disqualified by 
reason of his being himself a litigant ; although 
this latter objection was not specifically mentioned 
in the notice, or made before the justices. — R. v. 
Great Yarmouth JJ. (1882), 8 Q. B. D. 525 ; 
51 L. J. M. C. 39 ; 46 J. P. 518 ; 30 W. R. 460, 
D. C. 

Annotations: — As to (1) Rsfd. H. v, Spedding, etc. JJ. 
(1885), 2 T. L. 11. 1G3 ; U. v. Stockport JJ. (1896), 60 
J. 1^. 652 ; R. r. L. C. C., Ex p. South Metropolitan Gas 
Co. (1907), 5 L. G. R. 1064. Generally, Mentd. R. r. 
L. C. C., Ex p. Akkersdyk, Ex p. Formenia, 11802] 1 
Q, B. 190. 

82. Interest as riparian owner — Fishery prose- 
cution.] — R. V, Spedding, etc., JJ., No. 120, posf. 

B, Bias, 

(a) In General, 

83. General rule.] — On an application to the 
licensing justices of a county borough for the 


renewal of an old on-licence the justices referred 
the matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 
1910 (c. 24), s. 19, & at a further meeting they 
resolved that a solr. should be instructed to appear 
before the compensation authority & oppose the 
renewal on their behalf. The solr, duly appeared 
& opposed & the compensation authority refused 
the renewal, subject to payment of compensation. 
Three of the justices who sat & voted as members 
of the compensation authority had been parties 
to the resolution of the licensing justices autho- 
rising a solr. to appear on their behalf : — Held : 
the three justices were disqualified from sitting on 
the compensation tribunal on the ground of bias, 
& the decision of the tribunal must be set ^ide. 

If there is one principle which forms an integral 
part of English law it is that every member of a 
body engaged in a judicial proceeding must be 
able to act judicially ; & it has been held over 4fc 
over again that, if a member of such a body is 
subject to a bias, whether financial or other, in 
favour of or against either party to the dispute 
or is in such a position that a bias must be assumed 
i ought not to take pai*t in the decision or even 
to sit upon the tribunal (Lord Cave, C.). — 
Frome United Breweries Co. v, Bath JJ., 
[1926] A. C. 586 ; 95 L. J. K. B. 730 ; 135 L. T. 
482 ; 90 J. P. 121 ; 42 T. L. R. 571 ; 24 L. G. R. 
261, H. L. ; revsg. S. C. sub nom. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 685, 0. A. 

84. Bias must be real — Not merely possible.] — 
Though any pecuniary interest, however small, 
in the subject-matter disqualifies a justice from 
acting in a judicial inquiry, the mere possibility 
of bias in favour of one of the parties does not 
ipso facto avoid the justice’s decision ; in order 
to have that effect the bias must be shown at 
least to be real. The corpn. of B. were the owners 
of waterworks, & were empowered by statute to 
take the water of certain streams without per- 
nussion of the mill-owners, on obtaining a certi- 
ficate of justices that a certain reservoir was 
completed, of a given capacity, & filled with 
water. An application was made to justices 
accordingly, which was opposed by the mill- 
owners ; but after due inquu*j^ the justices granted 
the certificate. Two of the justices were trustees 
of a hospital & friendly society respectively, each 
of winch had lent money to the corpn. on bonds 
charging the corporate fund. Neither of the 


PART II. SECT. 2, SUB-SECT. 1.— 
A. (c). 

80 i. Interest us litigant.] — Ex p. 
Ryan (1890), 30 N. B. R. 256.— CAN. 

80 ii. .] — The disqualification of 

a justice of the peace arising fiom an 
action pending against him ceases 
when he has recovered judgment, 
though an execution has issued which 
Is unsatisfied. — Ex p. Ryan (1890), 
32 N. B. R. 377.— can. 

80 iii. .] — If the mere fact of 

existing litigation is relied on as the 
disqualification of a presiding justice 
on the ground of bias, the litigation 
must bo really pending. — R. v. Kay, 
Ex p. Wilson (No. 1) (1908), 38 
N. B. R. 498.— CAN. 

80 iv. .) — R. V. Kay, Ex p. 

Gallagher (1908), 38 N. B. R. 498 : 

6 E. L. R. 163.-^AN. 

80 V. .1 — R. r. Lobrimer (1909), 

7 E. L. R. 117.— CAN, 

r. Interest as trustees conser- 
vators of common — Prosecution for tres- 
pass on comTnon.]— Justices being 
trustees & conservators of common, 
cannot adjudicate on a stunmons for 
^spaesing jpn th^ common. — R. v. 

(1878), 4 


t. InUr^t as licenced auctioneers, j 
Two of the four convicting justices 
were licenced auctioneers for the 
county, & persisted in sitting after 
objection taken on account of interest, 
tliough the case might have been dis- 
posed of by one justice /feW ; they 
were disqualified. & in quashing the 
conviction on tnat ground, tho ct. 
^ored them to pay the costs. — R. v. 
Chapman (1882), l O. R. 682.— CAN. 

a. Magistrate solicitor of husband 

Exatninatton of wife in capacity of 
numistrate .] — The solr. of the husband, 
toing city recorder, was held not to 
be disqualified to take, as a magistrate, 
the examination of a married woman 
for the conveyance of her land. — 
(1870), 17 Gr. 

•J AX 'T JA mV '' 

^.Interest as land agent of party.] 
— Where one of the magistrates sitting 
on the bench was the land agent of a 
party interested in the case the pro- 
ceedings were not thereby invalidated. 

R. V^COBK JJ. (1857), 30 L. T. O. S. 


V. jrrvacvjuxun oy rocxng ctm 
Magistrate steward of dvJb,] — Hr A 

— nT*®” ***®''^’ 


PART II. SECT. 2, SUB-SECT. I.— 

B. (a). 

831. General rule.] — A Justice is 
disqualified from sitting in cases whore 
he is widely suspected of bias. — 
Sharp v. Carey (1897), 23 V. L. R. 
248.— AUS. 

83 ii. .] — The suspicion of bias 

necessary in order to disqualify a 
magistrate, & to invalidate his decision 
must be supported by ciroumstances 
which would reasonably warrant a 
considerable number of persona in 
entertaining it. — R. v, Molesworth, 
Renkr’8 Case (1898), 23 V. L. R. 682. 
—AUS. 

83 ill. .] — Gilbert v. Qullivbr, 

[1918] V. L. R. 185.— AUS. 

83 iv. .] — The function of magis- 
trates In returning for trial is judicial, 
& prohibition will lie if bias or want of 
jurisdiction is established. — R. (Rea) 
V. Davison, [1913] 2 I. Ii. 342.— IR. 

84 1. Bias must be real — Not merely 
possible.] — ^Amar Singh v, Sahba 
Singh (1926), I. L. R. 6 Lah. 396.— 
IND. 

84 il. — .] — In order to dis- 
qualify a justice from adjudicating on 
the ground of bias, there must to a 
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iustices could by any IK)Mibility have any peou- 
iiarv interest in these bonds ; but the secunty of 
Iheir ceatuis gue trust would be improved by any- 
thing improving the borough fund, & the granting 
of the certificate would indirectly produce that 
effect, as increasing the value of the watemorks. 
There was no ground to doubt that the justices 
had acted bona fide : — Held : the justices were 
not disqualified from acting in the granting of 
the certmcate. — R. v. Rand (1866), L. R. 1 Q. B. 
230 ; 7 B. & S. 297 ; 35 L. J, M. 0. 157 ; sicb nom, 
B. V. Rand, R. v. Bradford JJ., 30 J. P. 293. 

Annotations .’—DiBta. R. v. Meyer (1875), 1 Q. B. I). 173. 
Consd. R. V. Farrant (1887), 20Q.B.D.58. Apld. R. v. 
Cumberland JJ., Ex p. Mid. Ry. (1888), 58 L. T. 491 ; 
II. V, Sunderland JJ., [1901] 2 K. B, 357. The whole 
law on the subjoct may really be found laid down in the 
cases of R. v. Rand & R. v. M^er (Vaughan Williams, 

L. J.). Consd. R. V, London County JJ., Ex 71 . South 
Metropolitan Gas Co. (1907 h 97 L. T, 716. Refd. R. r. 

M. S. & L. Ry. (1867), L. R. 2 Q. B. 336 ; R. v. Deal 
(Mayor & JJ.), Ex p. (^lingr (1881), 45 L. T- 439 ; K. v. 
L. C. C., Rc Empire Theatre (1894), 71 L. T. 638 ; R. v. 
Middlesex JJs, Ex p. Hendon Union (1908), 6 L. G. R. 
739 ; Frome United Breweries Co. u. Bath JJ., [1926] 
A. C. 586. Mentd. Hayman v, Rugby School (1874), 
Jj. R. 18 Eq. 28. 

85. .] — One of those principles which 

must guide a person in a judicial position is 
that he must not be both accu.sei^ & judge. If 
there is on a tribunal anybody who is an accuser, 
& who, although he is accuser, acts also as judge, 
his presence on that tribunal is fatal to its juris- 
diction, & it is of no importance that had he been 
absent the decision would have been the same. 
The mere pi*esence of a person who is accuser & 
judge vitiates the decision of the tribunal. . . . 
One principle is that anybody is disqualified to 
act on any judicial matter in refei'ence to which 
he had any pecuniary interest or any real bias. 
This is undoubtedly the law, but the bias which 
disqualified must be in connection with the 
litigation in question. It must be a “ real bias ” in 
the matter itself. The mere possibility of a bias 
will not disqualify (Cilari.£S, J.). — R. v. London 
(Bounty Council, Re Empire: Theatre (1894), 
71 L. T. 638 ; 11 T. L. R. 24 ; 39 Sol. Jo. 63 ; 
sub nom. R. v, London County Council, Ex p, 
Edwardes, 15 11. 66, I). C. 

Anrwtation ; — Refd. R. v, Hu^ins, Ex 2>- Clancy (1895), 15 
R. 203. 

86. Evidence of bias — Justice surveyor of high- 
way — Matter concerning office of surveyor.] — 

Order of sessions quashed, because it concerned 
one of the justices named in the stile of ct. — F ox- 
ham Tithing Wilts Case (1705), 2 Salk. 607 ; 
Holt, K. B. 517 ; Sett. & Rem. 173 ; 91 E. R. 514. 

Annotations: — Consd. R. v. Choltouham Comr.s. (1811), 
1 CL B. 467. Refd. Groat Charto & Kenningrt^on I’ariKhcs 
(1742), 2 Stra. 1173 ; R. v. Essex JJ. (1810), 5 M. & B. 
513. 

87. Active steps taken by Justice — On 

behalf of one party to proceedings.] — Ex p. Cham- 
berlain, R. V, Norfolk JJ. (1870), 34 J. P. Jo. 
773. 

88. .] — R. V. Cumberland JJ., 

Ex p. Midland Ry. Co., No. 156, post 


89. .] — li, V, Taylor, etc., 

JJ. & Laidler, Ex p. VOGWILL (1898), 14 T. L. R. 
185 ; 42 Sol. Jo. 235, D. C. 

90. Resignation of company 

directorship — To avoid disqualification.]— R. r. 
Hain Licensing JJ. (1896), 12 T. L. R. 323 ; 
40 Sol. Jo. 458, D. C. 

Anm)tutinns .‘—Retd, R. v. Sunrlerlaud JJ., [1901] 2 K. B. 

3o7 ; R. V. Woodhouse, [1906] 2 K. B. 501. 

91. Membership of interested class.] — 

R. V. Rand, No. 84, ante. 

92. ,] — Upon the hearing of a 

summons under M. S. Act, 1854 (c. 120), s. 361, 
a qu^ified pilot, belonging to the pilotage district 
within which the offence was committed, has, by 
reason of his membership of the class in whose 
interest the proceedings are taken, such an 
interest as will disqualify him from acting as a 
justice, even though by reason of the peculiar 
nature of his employment as a pilot he is not 
brought into competition with unqualified pilots, 
& has consequently no personal interest in the 
conviction. — R. v. Huggins, [1895] 1 Q. B. 563 ; 
64 L. J. M. O. 149 ; 43 W. R. 329 ; sub nom. R. 
V. Huggins, etc., Gravesend JJ., Ex p. Clancy, 
72 L. T. 193 ; 59 .1. P. 104 11 T. L. R. 205 ; 
39 Sol. Jo. 234 ; 7 Asp. M. L. 0. 566 ; 18 Cox, 
C. C. 94 ; 15 R. 203. 

Annotations : — Distd. R. r. Burton, Ex p. Younp, [1897] 

2 Q. B. 468 ; R. v. Suffolk JJ., Ex p. MaimorH (i906), 

2 Konst. Rat. App. 480. 

93. Expression of strong views.] — To en- 

title a person to a rule nisi for a writ of certiorari 
to remove a conviction of him into the High Ct. 
for the purpose of being quashed, it is not enough 
to allege that the justices or one of them had 
strong views on the subject appertaining to the 
offence of which deft, is convicted. Accordingly 
where the affidavits in support of the application 
stated that the chairman of the justices had made 
remarks dmdng the hearing of the summons 
against deft, for driving a motor car at a greater 
speed than twelve miles an hour, which remarks 
ivere alleged to indicate a strong bias against 
motor cai*s generally & liad also strongly expressed 
his views when similar charges had been before 
the bench on previous occasions, the ct. held this 
was an insufficient ground on which to grant a 
rule nisi for a writ of certiorari to remove the 
conviction into the High Ct . — Ex p. Wilder 
(1902), 66 J. P. 761, D. C. 

94. .] — In tills case a rule had been 

granted for certiorari to bring up & quash a con- 
viction for exceeding the speed limit under Motor 
Oar Act, 1903 (c. 36), s. 9, on the ground that the 
justices showed bias. Appet had stated in his 
affidavit that during the hearing of the summons 
two of the justices had open before them a book 
containing a record of appet. ’s previous con- 
viction. Appet. stated that those two justices 
showed a considerable amount of animation & 
feeling, repeatedly interrupting the proceedings 
with remarks which showed that they wore pre- 


real likelihood of bias. — P. (Tav; 
NER) V. Tyrone JJ., [1909] 2 I. 
763 ; 43 I. L. T. 262.— IR. 

87 i. Evidence of bias — Active at 
taken by justice — On behalf of one pc 
^oc^inga.] — R. v. Brown (18t 
36 O. R. 41.— CAN. 

87 li. 1 R 

(Saek.), [1920] 2 W. W. 

R* 721 ; 32 Can. Or 
Cas. 258.— CAN. 

93 1 Expression of stn 

7“ Klbmp (1885). 10 O. 

.]— Bain (Ma: 

[1919] 2 W. W. R. 709.— CAN. 


93111. .] — Where a maglF- 

rate had intimated tliat he would 
onvict any one cliarpod before lilm 
f an offence under Canada Tomper- 
,noe Act, whether there was any evi- 
leiice or not, if ho thought in his own 
aind the party so charged was guilty, 
, conviction was quashed on the ground 
hat the magistrate was unlit & in- 
ompetent to try the case. — R. v. 
lAND (1913), 13 K. L. R. 450 ; 15 

). L. R. 69; 47 N. S. R. 556; 22 
Jan. Crlin. Cos. 1117. — CAN. 


93 iv. .] — R* (O’Leary) 

V. County Cork JJ. (1911), 45 I. L. T. 

3.— IR. 


d. Expression of personal ill 

will towards ^Jendants.] — R. (Dono- 
GiiuE) V. County Cork JJ., [1910] 

I. R. 271.— IR. 

e. Action by accused against 

niagistrate. ] — bond fide action brought 
by the Iiusband of deft, against a 
stipendiary magistrate, before whom 
an information is laid for a violation of 
Canada Temperance Act, is sufladent 
to disqualify liim. — Ex p. Gallagher 
(1898), 34 N. B. R. 413.— CAN. 

f. .] — An action against a 

Justice of the peace by a party against 
whom an Information is laid, does not 
necessarily disqualify the justice. • 
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Magistrates. 


Bed* 2 » — Diaqualiflcation to ad as magistrate : 
sed, 1, B. (a) <fc (h) i.] 

occupied with evidence not before the ct., ^ that 
they accused the appct.’s solr. of misleading the 
ct. On its appearing that at the hearing appct. 
had given evidence of a previous conviction 
against him, stating that though on that occasion 
he bad been driving a 30 horse-power engine & 
not an 8 horse-power engine as on this occasion 
the evidence against him was precisely the same 
that he had driven his car 220 yards in fifteen 
seconds, i.c., at thirty miles an hour, & that the 
justices were of opinion that appct. *8 solr. had 
denied a previous conviction, the rule was dis- 
charged. — R. V. Spabks, etc., Surrey JJ. (1909), 
73 J. P. 485, D. 0. ; previous proceedings^ sub nom. 
Ex p. Porter, 73 J. P. Jo. 836, D. 0* 

Annotation Avid.. R. v. Hankey JJ. (1910), 55 Sol. Jo. 77. 

95. Suggesting further offence by accused.] 

— Exp. Hickman (1906), 70 J. P. Jo. 66, D. C. 

90, Allegation of previous convictions in 

summons.] — R. v. Hankey JJ. (1910), 55 Sol. Jo. 
77, D. 0. 

97. Admission of clerk to justices to consulta- 
tion — Bias of clerk.] — ^Arising out of a collision 
between a motor “vehicle belonging to appct. & 
one belonging to W., a summons was taken out 
by the police against appct. for having driven his 
motor vehicle in a manner dangerous to the 
public. At the hearing of the summons the acting 
clerk to the justices was a member of the firm of 
solrs. who were acting for W. in a claim for 
damages against appct. for injuries received in 
the collision. At the conclusion of the evidence 
the justices retired to consider their decision, the 
acting clerk retiring with them in case they 
should desire to be advised on any point of law. 
The justices convicted appct., & it was stated on 
affidavit that they came to that conclusion with- 
out consulting the acting clerk, who in fact 
abstained from referring to the case : — Held : the 
conviction must be quashed, as it was improper 
for the acting clerk, having regard to his firm’s 
relation to the case, to be present with the justices 
when they were considering their decision. — R. v. 
Sussex JJ., Ex p. McCarthy, [1924] 1 K. B. 
256 ; 93 L. J. K. B. 129 ; 88 J. P. 3 ; 08 Sol. Jo. 
253 ; 22 L. G, R. 46 ; sub nom. R. v. Hurst, 
Ex p. McCarthy, 130 L. T. 510 ; 40 T. L. R. 80 ; 
27 Cox, C. C. 590, D. 0. 

(5) Meinbership of Local Authority. 
i. In General. 

98. Whether disqualified — Magistrate a party 
to institution of proceedings — Aflliiation order — 


Magistrate ex officio guardian of union.] — A magis- 
trate residing wdthin a poor law union, is only a 
guardian ex officio under the Poor Law Amend- 
ment Act, whfie he is acting as such guardian. 

Two magistrates made an order of filiation 
imder 2 & 3 Viet. c. 85, upon the complaint of 
the guardians of the T. union. Both the magis- 
trates resided within the T. union, & were 
therefore guardians ex officio of it, & one of them 
was a rated inhabitant of a township within the 
T. union, but not that in favour of which the order 
was made ; one of the magistrates had no other 
occasions acted as a guardian ex officio, but neither 
had acted as guardian in anything respecting this 
matter : — Held : the order was good. — R. v. 
Cant (1842), Car. M. 521 ; 2 Mood. 0. 0. 271 ; 
6 J. P. 248, 0. C. R. 

99, Information instituted by watch 

committee — Magistrate member of watch com- 
mittee.] — A borough magistrate of a tovm which 
has a municipal corpn., of the watch com- 
mittee of which he is a member, is not thereby 
disqualified from adjudicating upon an informa- 
tion instituted with the sanction of such watch 
committee, even though the fine im^sed in the 
case goes into the borough fund. — R. v. Pettit- 
MANGIN (1864), 9 L. T. 683 ; 10 Jur. N. S. 797, n. ; 
sub nom. Ex p. Pettitmangin, 28 J. P. 87. 

Annotationa : — Distd. R. v. HodcriJoii (1861), 28 J. P. 484. 

Mentd. l eeson v. General Medical Cuimcll (1886), liS 

W. U. 303. 

100. Prosecution for fouling water- 

course.] — H., the owner of a farm in the parish of 
Edmonton, bounded by the river Lee entered into 
an agreement with the Enfield Local Board of 
Health under which H., received the sewage of 
the Enfield district & disposed of it over his 
farm. Aiter a few months disagreements arose, 
& the Enfield Board took legal proceedings against 
H. to enforce the agreement. While these were 
.still pending U. after notice given to the bo^d 
diverted the sewage fi'om his farm tlirough a pipe 
into the old open channel or watercourse in the 
parish of Edmonton through which the sewage 
had been used to flow into the river Lee. On 
this the Edmonton Local Board of Health 
threatened proceedings against the Enfield Board 
for the nuisance ; the Lee Conservancy took 
out summonses under their Act against H. for 
having opened the pipe into the channel, etc., 
& for continuing the use of it. On the sum- 
monses coming on for hearing M. who was the 
chairman of the Enfield Local Board & had taken 
an active part in its proceedings sat with three 
other justices on the bench. H. objected to M. 
sitting as a justice but he remained ; & H. was 


Ex p. Scribner (1893), 32 N. B. It. 
175.— CAN. 

g. For judicial miS’ 

cfmduct — Writ issued but not actually 
served.] — R. v. Byron, Ex p. Batson 
(1906), 37 N. B. R. 383 ; 1 E. L. R. 
364.— CAN. 

h. Magistrate previously super- 

seded in office by accused — tSr com- 
mitted for trial.] — He Stuart, Ex p. 
Peek (1908), 39 N. B. R. 131 ; 6 

E. L. R. 274.— CAN. 

k. Signature of petition against 

granting license.] — Sl^niing a petition 
praying that no license be issued 
to a party subsequently charged with 
on oflenoe against Liquor License 
Act does not disqualify a magistrate 
so signi]^ from trying the charge. — 

To ' ANBUSKIRK (1907), 

38 N. B. R. 335 ; 4 E. L. R. 224.— 
CAN. 

1*. Magistrate employer of com- 

plainant.] — The mere circumstance 
that a trying magistrate is the mastei 


of the complainant does not deprive 
the magistrate of his Jurisdiction, 
though it is expedient that such a com- 
plaint should be referred to another 
magistrate. — Re Basapa’s Petition 
(1884), I. L. R. 9 Bom. 172.— IND. 

m. Prosecution of license holders — 
Magistrates members of licensing courts.] 
— Gorman v. Wrioht, 11916] S. O. (J.) 
44.— SCOT. 

n. Consanguinity.] — ^Peppin v. Gray- 
son & Co., Ltd., [1910] 8. R. Q. 
383.— AUS. 

o. .] — Campbell v. McIntosh 

(1872), 1 P. B. I. 423,— CAN. 

p. .) — Re Hoiman (1878), 

3 R. & Q. 375.— CAN. 


q. .] — R. V . Langford (1868) 

15 O. R, 62.— CAN. 

r. .1 — Ex p. Victory (1893) 

32 N. B, R. 249.— CAN. 

t. .] — R. V. Steele (1895), 2i 

O. R. 640.— CAN. 


a. .}— R. V . Major (1897), 29 

N. 8. R. (17 R. & G.) 373.— CAN. 

b. .] — R. V . Biggar, Ex p. 

McKwen (1906), 37 N. B. R. 372 ; 1 
E. L. R. 352.— CAN. 

0. .]— R. (Murray & Wortley) 

V , Armagh County JJ. (1915), 49 
I. L. T. 66.— IR 

d. Objection must be made at com- 
mencement of hearing.] — Re Han- 
lan(1921).64D.L.R.110; 60O.L. R. 
20.— CAN, 

PART 11. SECT. 2. SUB-SECT. 1.— 
B. (b) i. 

e. Whether disqualified — Member 
of local board- — Enforcement of local 
board’s order.] — ^A member of a Local 
Board of Health is disqualified from 
sitting as a Justice to adiudlcate upon 
a proceeding to enforce an order of 
such Board. — R. v. Lloyd, Ex p. 
Godfrey (1876), 1 V. L. R. L. 120.-— 
AUS. 

Magistrate chairman of 
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convicted in penalties. A rule for a certiorari was 105. .] — A county borough oorpn. 

then obtained for the purpose of quashing the under statutory powers for the improvement oi a 
convictions on the ground that M. was an inter- district bought land in the borough, including 
ested justice. On showing cause M. made affidavit licensed premises, dismantled the premises « pu^ 
that, though he sat on the bench he took no part caretakers therein with a view to suppre^mg 
until the other justices had unanimously deter- unnecessary licensed premises on payment oi 
mined to convict H. when he M. proposed a compensation to the corpn. under Licensing Act, 
mitigation of the penalties & that he did not sign 1904 (c. 23). At the next annual licensing 
the convictions : — Held : M. had such an interest sessions the caretakers, in pursuance of an arrange- 
as might give him a real bias in the matter ; ment between the corpn. & the justices, applied 
consequently, he ought not to have sat as a for renewal licenses, some under the Alehouse 
justice & it was immaterial what part he really Act, 1828 (c. 61), & some under the Beerhouse 
took in the matter. ^ iv/rTi'xrtpTj i a^'*- iqao lioftnaitifir lustices pro- 


justice & It was immatenai what part he really Act, 1828 (c. 61), « some unaer i 
took in the matter. — R. v, Meyer (1875), 1 Act, 1840 (c. 61). The licensing ju^ices pro- 
Q. B. D. 173 ; 34 L. T. 247 ; 40 J. P, 645 ; sab visionally granted renewal licences subject to a 
nom. R. V. Harrison, 24 W. R. 392. reference to quarter sessions, the compensawon 

Annotations :~-Dlsid, II. v. Aloook, Ex p. Chilton (1878), authority under the Licensing Act, 1904 (c. 26), 
37 L. T. 829. Consd. R. v. Handsloy (1881), 8 Q. B. D. , g. 1. It was contended that the renewals were 

Tv. ’ void, because the 

Shire .TJ. (1906), 75 L. J. K. B. 198^- R. r. Byles, Ex p. keeping or about to keep alehouses ^ 

Hollidge (1912), 108 L. T. 270. Refd. R. v. Huntingrdon Alehouse Act, 1828 (c. 61), or real resident holders 

V •• ®n“l‘S‘(i882f'^30 & occupiers under the Beerhouse Act, 1840 (c. 01), 
R.* V. ’l^ o^’o.; Ej 'p. Akkeredyk, Ei p. & because some of the justices who S^Mted the 
Fermenia, [ 1892 ] 1 Q. B. 190 ; R. v. L. C. C., Ex p. renewals were members of the corpn. « parties 
EdwardeH ( 1894 ). 15 R. 66 ; R. «. Husr^M, ely., Gravesend . .. arrantrcmcnt x—Held : the justices having 

KonWjfa?9T)?^6()\T^R 166;*R.'^ honestly exercised their discretion & 

Kerfoot (1896), 15 W. R. 58; Frome United Breweries action being 6on^^ & for the purpose of carrying 

Ce. ». Bath JJ., [19201 A. C. 586. Mentd. L. C. C. v £,f the Licensing Act, 1004 (c. 13), 

Erith Overseers, L. C. C. v. West Ham Union, L. C. C. v. •» . CoRPN. v, 

Woolwich Union, L. C. C. r. St. George’s Union (1893), renewals were ^ g 1Q32 ; 

Hyde. Rat. App. (1891-93), 382. BYDEB, [1907] A. O. 420 70 L. J . B. H. , 

101. Prosecution by urban authority 97 L. T. 261 ; 71 J. P. 484; 23 j * 

for Infringement of local bye-I»Vl—B. v. Win- 8 m 6 now. Leeds CoRra.«. Wcjoduouse, 51 M. Jo. 

CHESTER J J. (1882), 46 J. P. Jo. 724, D. 0. 716, H. L. ; r^;. S. C suO nom. B. p. Wood 

102. — To remove obstruction on high- 2 fi. 

way.]— At a vestry meeting summoned by a 5““ Ti>cy [Ju^-UceR] m«Bt the 

district surveyor to consider {mler aha) the iiauty & fairnesR which are oharMtcnstic of an ho^Rt 

J a, Bio-hwav hv deft., who had judge. It is thus that I understand Lort Lnr^mms 

language in Leeds Corpn. v- Ktfdrr (Lord Sumner) 
Mentd. B^t). Jackson (1906), 91. L. f-JJ, • J-. >’• 


mentd. it. V- JacKson 

“jlO] 2 K. B. 418 ; R. v.. Walsidl Compensation A 

rity, R. v. Walsall Licimsmg JJ. Toinb 

K. u. Electricity Comrs., p p. London Electricity Joint 

Committee Co. (1920). Ltd., 11J24] 1 ^ 

106. Presence at meeting caUed 


U.10U11VW Ot.lAVVSJV.rA VS-r — f 

obstruction of a highway by deft., who had 
deposited & left a heap of earth & manure by the 
side of the highway, a justice of the peace moved 
a resolution calling upon deft, to remove the 
heap. Deft, having faUed to remove the heap, a 
summons was taken out against him by the 

district surveyor for depositmg the heap to the nroceedinffs.^ G. was summoned before the 

obstruction & annoyance of the highway, k> for v .. . Truro on Oct. 13, 1883, & convicted 

failing to remove it after notice. The justice who J them of an offence against the above bye-law, 
had moved the resolution, & who was a ratepayer J f?npd £2 2s & costs. It was proved that G. 

of the parish, sat & adjudicated with another captain in the Salvation Army, 

justice upon the summons, & made an order : Sunday, Oct. 7, he was in Victoria 

dhecting the heap to be removed & sold, & the u „ Truro plaving a concertina, & surrounded 
proceeds of the sale to be applied to the repaw of ^ large crowd \ that he was requested by the 
the highway : — Held : the justice was disqualified jiteudent of police to desist from playing 

from adjudicating upon the summons, for the P concertina, but he refused to do so, 
part taken by him^^in moving the resolution “®^Xnt at the same time teUing him that he 

afforded ground for a reasonable suspicion of poasouable cause for asking hun to desist, as 

bias on his part, though there might not have complaints had been made by the 

been bias in fact, & upon the further ground that . also pi^oved that on many previous 

as a ratepayer he was pecuniarily interested m the Salvation Army had marched 

the result of the summons. — R. v. Gajsfokd, the streets, placing musical instrument , 

‘ SluriZ * triiJgto ; ttot a.y « ,b«; 

24 ; 56 J. P. 247, D. 0. 


103. 


M A ^ freauently cautioned & required to Resist, ^ 

To enforce Education Act.j— ^ complaints had been made of their pro- 

R. V, Griffiths (1900), Times, May 18, D. C. ceedings. On a rule for a certiorari to remove 

104. Magistrate taking part in making order conviction into this ct. HeW : the mere 

under Act of Parliament— Complaint under order.] the justices having attended a meetmg, 

—Three justices who were members of the town convened by the superintendent, at wmen a 

council of a borough, & as such had taken an g^i^nions was apphed for, but 

active part in the making of an order under the j^^der them interested parties ^ ^ 

Dogs Act, 1871 (c. 66), sat to hear a complaint from afterwards ^ealmg with the case,^^^ 

of non-observance of the order : — Held : they had g^t the meeting they had 

no such interest in the subject-matter as to oust case. — R. v. Powell, etc., Trur • ( » 

their jurisdiction. — R. v. Huntingdon JJ. (1879), 5 ^^ T. 92 ; 48 J. , gotdh (I 886 ), 

4 Q. I D. 622 i 43 J. P. 767. D. 0. sTL 

Conid. R. 0 . Haniuloy (1881), 8 Q. B. D. 383. 16 Q. B. D. <U8 C.w,TnnroQB 

polioe oontmMrionCTAl— The magistrate n CA^‘ ’ ** v^ndbr8oT( 1?97 ), 2 Adam, 399 : 25 

was not disqnailfled on the ground of N. B. R. 124 .--CAN, R. (Ct. of Sees.) 27 ; 35 So. L. R. la5. .J* 

bias beoauBO he was ohairman of the g. M^istrai^ ti^^ oj — soOT. 

polioe oonare.— R. v. EIay, Ex p. pwlic librarv~~"^o9ecution for asstruc 
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Maqistbates. 


Sect, 2,-^Di8qualifi,caiion to act as magistrate: Stib- 
sect, I, B, {b) i. i&: ii.] 

107 . Expression of opinion prior to 

hearing.] — B. v. Ferguson (1890), 54 J. P. Jo. 
101, D. C. 

Annotation : — Refd. R. r. Howard, etc., Famham Licensing 

JJ. (1902), 71 L. J. K. B. 754. 

108 . Magistrate concerned in negotiations 

— For disposal of licensed premises.] — An alderman 
of a borough was appointed by the corpn. to be a 
member of a committee to negotiate the disposal 
of certain already licensed premises, the license 
of which subsequently became merg^ in that of 
other licensed premises, the alderman in question 
ultimately taking part in deciding upon the 
granting of such license. Other objections were 
taken ; — Held : the rule obtained to quash the 
order of the justices, on the ground of interest or 
bias, must be dismissed. — R. v. Stockport JJ. 
(1896), 60 J. P. 652, D. C. 

Annotations : — ^btd. R. V. Sunderland JJ., [1901] 2 K. B. 

357. I do not myself think that it w'as correctly decided 

(Sauth, M.R.). Refd. R. v. Tempest (1902), 80 L. T. 

585 ; R. V. Johnson (1905), 74 L. J. K. B. 585. 

109 . Agreement between corporation & 

applicant for license.] — A municipal corpn. having, 
for tlie purposes of a street improvement, pur- 
chased certain promises licensed for the sale of 
intoxicating liquors, an agreement was entered 
into between the corpn. & a brewery co. by which 
the co. agreed to pay to the corpn. a sum of 
money, in the event of a license being granted to 
the CO. for the sale of intoxicating liquors on 
ceitain premises belonging to them & the corpn. 
agreed to close the before mentioned licensed 
premises, &; not to make, or allow to be made any 
application for a renewal of the license in respect 
of them. 


Certain justices for the borough, who were also 
members of the borough council, had taken an 
active part in the council in support of the pro- 
posal that the above mentioned agreement should 
be entered into by the corpn. These justices 
subsequently sat on the hearing of an application 
to the licensing committee on behaB of the 
brewery co. for a license in respect of their before 
mentioned premises, which was granted. On the 
application to the confirming authority under the 
Licensing Act, 1872 (c. 44), for confirmation of 
the grant of the license to the co. the same justices 
again sat to hear the application which was 
granted. On an application for a certiorari to 
bring up & quash the order confirming the grant 
of the licence : — Held : there being a real likeli- 
hood of bias on the part of the before mentioned 
justices with regard to the subject-matter of the 
application to the confirming authority, the writ 
of certiorari must be issued. — B. v , Sunderland 
JJ., [1901] 2 K. B. 357 ; 70 L. J. K. B. 946 ; 86 
L. T. 183 ; 65 J. P. 598 ; 17 T. L. R. 551 ; 45 
Sol. Jo. 675, C. A. 


Annotations Apld. R. 17. Tempest (1902), 86 L. T. 585. 
Consd. Fromo United Browerie.s Oo. v. Bath JJ., [1926] 
A. C. 586. Refd. R. V. Johnson, [1905] 2 K. B. 69 ; R. t. 
Woodhouse, [1906] 2 K. B. 601. 


110. Application for transfer of license — 

Transfer to benefit of local authority.] — An appli- 
cation was made to the licensing committee of 
the borough of T. for the removal of a license to 
aew premises. 

Three of the justices were members of the 
borough council of T., & one held shares in a 
brewery co. that sold beer within the district. 

A suggestion was made Tjefore the committee 
diat if the transfer was granted another license 
vould be given up & certain property would be 


placed at the disposal of the corporation for town 
improvements. The transfer was granted* 

The confirming authority, which included the 
four justices, confirmed the transfer, but the 
offer above stated was withdrawn : — Held : there 
was not any likelihood of bias on the part of the 
throe justices who were members of the borough 
coimcii, so as to render the orders made invalid, 
& the orders were not invalid by reason of the 
fact that the fourth justice adjudicated, owing to 
proviso (3) of Licensii^ Act, 1872 (c. 94), s. 60. 
Secus, where actual bias could be shown in fact 
to exist. — R. v. Tempest (1902), 86 L. T. 585 ; 
66 J. P. 472 ; 18 T. L. R. 433 ; sab nom. R. v. 
Tamworth JJ., Ex p, Clarke, 46 Sol. Jo. 360, 
D. C. 

111. Licensing magistrate sitting on com- 

pensation committee.] — A justice of a borough 
who has been appointed a member of the com- 
mittee of quarter sessions under Licensing Act, 
1904 (c. 23), 8. 5 (5), is not disqualified from acting 
on the question of the refusal of the renewal of a 
license by the fact that he presided at the meeting 
of the licensing justices of the borough at which 
it was decided to refer the question of the renewal 
of that license to quarter sessions under Licensing 
Act, 1904 (c. 23), 8. 1 (2). — R. v. Cheshire 
Licensing JJ., Ex p. Kay’s Atlas Brewery, 
Ltd., [1900] 1 K. B. 362 ; 75 L. J. K. B. 290 ; 
94 L. T, 412 ; 70 .T. P. 172 ; 64 W. R. 482 ; 22 
T. L. R. 238 ; 50 Sol. Jo. 207, D. C. 

Annotations : — Distd. Fromo United Breweries Co, v, Bath 

JJ., [1926] A. C. 586. Mentd. R. 17. Southampton JJ., 

Ex p. Fuller. Smith & Turner (1906), 94 L. T. 442. 

112. .] — Prome United Breweries 

Co. r. Bath JJ., No. 83, ante, 

113 . Membership of neighbouring local 

authority — Assessment committee — Rating appeal.] 
— R. r. Suffolk JJ.^ Ex p. Manners (1906), 2 
Konst. Rat. App. 480, D. C. 

Annotations : — Apld. R. V. London County JJ., Ex p. 

South Metropolitan Gas Co. (1907), 97 L. T. 716. Reid. 

R. 17. London JJ., Ex p. South Metropolitan Gas Co. 

(1908), 98 L. T. 519. 

-A gas co. appealed to 
the London quarter sessions against the assessment 
of their property in several parishes in the metropolis. 
One of the justices who heard & determinea the 
appeals was a member of the borough council & 
chairman of the assessment committee of a 
borough in another part of the metropolis which 
was served by a different gas co. : — Held : there 
was no such reasonable suspicion of bias as to 
disqualify the justice for deciding the appeals to 
quarter sessions. — R. v. London JJ., Ex p. 
South Metropolitan Gas Co. (1908), 98 L. T. 
619 ; 72 J. P. 137 ; 24 T. L. R. 274 ; 52 Sol. Jo. 
238 ; 6 L. G. R. 324 ; 2 Konst. Rat. App. 642, 
D. C. 

Annotation: — R. v. Middlesex JJ., Ex p. Hendon Union 

(1908), 6 L. G. R. 739. 

115 , Appeal against rate — Local authority 

landlords of appellants.] — A tramway co. appealed 
against a poor rate to the Middlesex quarter 
sessions. I^me of the justices who were members 
of the ct. of quarter sessions were also members 
of the Middlesex County Council, who were the 
owners of the tramways &, had leased them to 
the tramway co. on the terms that the council 
were to receive {inter alia) 45 per cent, of the 
net revenue of the tramway co. ; — Held : the 
justices who were members of the county council, 
being mere trustees for the ratepayers, were not 
disqualified from adjudicating by interest & on 
the facts proved the allegation that there woifid 
be in the minds of reasonable people a possibility 
of bias had not been made out. — K. v. Middlesex 
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Pakt II. — Qualifications and Disqualifications. 


JJ., Ex p, Hendon Union Assessment Com* 
MtTTBE (1908), 72 J. P. 261 ; 62 Sol. Jo. 468 ; 
0 L. G. K. 739 ; 2 Konst. Bat. App. 764, D. C. 

ii. Siuiuiory Permission to A.djudicate» 

116. What will disqualify — Appearance by 
counsel In proceedings— & giving evidence.]— Not- 
withstanding Highway Act, 1864 (c. 101), s. 46, 
a justice of the peace, who, on the application to 
suotract certain townships, appears by counsel 
& gives evidence to oppose the subtraction, makes 
himself a party to the proceedings, &> is not en- 
titled to vote. Such proceedings are judicial & not 
administrative. Qu, : whether the mere giving 
of evidence in such a matter by a justice would 
disentitle him to vote. — B. v, Cumberland JJ. 
(1878), 42 J. P. 361, D. C. 

117. Instruction of solicitors.! — Fijome 

United Breweries Co. v. Bath JJ., No. 83, ante. 

118. Active Interest — Party to Institution 

of proceedings.]— Public Health Act, 1875 (c. 55), 
s. 258, does not extend to enable a justice, being 
a member of an urban sanitary authority, to 
adjudicate upon a prosecution, which in the 
latter capacity he has been a party to instituting. 
— K. V. MITJJ2DGE (1879), 4 Q. B. D. 332 ; 40 
L. T. 748 ; 27 W. R. 659 ; svb nom. R. v. Wey- 
mouth JJ., 48 L. J. M. C. 139 ; 43 J. P. 606, D. C. 

Annotations: — Apld. ll. v. Gibbon (1880), 6 Q. B. D. 168. 

Difltd. R. V. Deal (Mayor & JJ.), Kx p. Ciuiiug (1881), 

45 L. T. 439. CoilBd. R. r. Hondslcy (1881), 8 Q. B. D. 

383 ; It. V. Powell (1884), 48 J. P. 740. Apia. R. r. 

Gaisforcl, [1892] 1 Q. B. 381. Reid. R. r. Lee (1882), 

30 W. R. 750. 

.] — In the boi'ough of 

Wakefield the sanitary committee of the town 
council, who were the local authority under the 
Public Health Act, 1876, passed a resolution 
directing the town clerk to prosecute S. for 
exposing for sale meat unfit for human food, 
contrary to the provisions of the Act, & at the 
hearing of an iidormation laid in pursuance of 
this resolution S. was convicted before four 
justices of the borough, who imposed a penalty 
upon him. One of the justices was a member of 
the sanitary committee, & had been present at 
the meeting at wliich the resolution was passed : 
— fiTeZd ; Public Health Act, 1876 (c. 65), s. 258, 
did not remove the disqualification which attached 
to the justice by reason of his having acted as a 
member of the sanitary committee in directing 
the prosecution, & a rule for a certiorari to bring 
up & quash the conviction must be made abso- 
lute.— R. v. Lee (1882), 9 Q. B. D. 394 ; 47 J. P. 
118 ; 30 W. R. 750, D. 0. 

^^^otatioTis :—Apld. R. v. Henley, [18921 1 Q. B. 604. 

Kefd. R. V. Spedding, etc., JJ. (1885), 2 T. L, R. 163; 

R. V, Bath CJompeuBatlon Authority, [1925] 1 K. B. 

685 ; Fro mo United Breweries Co. v. Bath JJ., [19261 

A. C. 586. 

120. .]~-A mining co. was con- 

victed under the Salmon Fisheries Act, 1865 
(c. 121), of having polluted the river Greta, by 
justices, one of whom was a riparian owner of the 
river Derwent, of which the Greta is a tributary. 
The same justice, as a conservator of the river 
Derwent, had a year previously been appointed 
by the Conservancy Board a member of a com- 
mittee to investigate whether the mining co. 
used the best practical means of filtering the 
eflfluent water from their mine & had been party 
to a report that the mining co. had failed to do 
so : — Held : the justice had had such an interest 
lu the matter as to have disqualified him from 
adjudicating upon it. — R. v. Spbdding, etc., JJ. 
(1885), 2 T. L. R. 163 ; 49 J, P. Jo. 804, D. C. 

121. ,] — ^A. justice of the peace, 


%vho was also a member of the board of con- 
servators of a fishery district, was present at a 
meeting of the board at which a resolution was 
unanimously passed to take legal proceedings 
against a person for violation of certain provisions 
of the Salmon Fishery Acts ; he took no promi- 
nent part in the proceedings, but his name 
appeared as being present at the meeting when 
the resolution authorising the water-bailiff to 
insiitutjg the prosecution was passed. The justice 
afterwards sat "with others to hear the charge, & 
the alleged offender was convicted . —Held : the 
disqualification otherwise attaching to the justice 
by reason of his haying acted as a member of the 
board at the meeting at which the prosecution 
was authorised was not removed by Salmon 
Fishery Act, 1865 (c. 121), s. 61, <te the conviction 
must, therefore, be quashed. — R. v. Henley, 
11892] 1 Q. B. 504 ; 61 L. J. M. C. 135 ; 66 L. T. 
675 ; 56 J. P. 391 ; 40 W. R. 383 ; 36 Sol. Jo. 
233 ; 17 Cox, C. C. 518, D. C. 

Annotations K. v. Stockport JJ. (1896), 60 J. P. 

552. Consd. R. V. Barton, Ex p. Young. [1897] 2 Q. B. 

468. 


122. Mere membership of authority.! — 

R. V. Cant, No. 98, ante. 

123. Authority as prosecutor.] — 

Under a local Improvement Act, on an informa- 
tion laid by order of the corpn., who were the 
local board of health, for violating a bye-law in 
devijiting from a plan of buildings : — Held : the 
convicting justices were not disqualified as being 
members of the corpn. — Harrinq v. Stockton 
Corpn. (1867), 31 J. P. 420. 

124. .] — By a local Act for the 

improvement of a borough the corpn. was made 
the authority for the execution of the Act, with 
power to direct prosecutions for this purpose. 
An information for an offence under the Act 
having been preferred by an officer on behalf of 
the corpn., a summons was issued upon it by a 
justice, who was also an alderman & member of 
the corpn., but came on for hearing before justices, 
none of whom were connected with the corpn. ; — 
Held : notwithstanding such justices could not 
proceed with the hearing of the summons, for it 
had been issued by one who was virtually prose- 
cutor.— R. V. Gibbon (1880), 6 Q. B. D. 168 ; 29 
W. R. 442, D. C. 

Annotation : — N.F. R. r. Haudsley (1881), 8 Q. B. D. 383. 


125. .] — Where by statute a 

member of the town council of a borough may 
act as a justice of the peace in matters arising 
under the Act, in order to disqualify him from 
so acting it is not sufficient to show that, as a 
member of the town council, he has a pecuniary 
interest in the result of the information or com- 
plaint, or tliat the corpn. of which he is a member 
are the prosecutors, but it must be established 
that he has such a substantial interest in the 
result of the hearing as to make it likely that ho 
has a real bias in the matter. An officer of a 
corpn, appointed to collect the borough rate 
obtained a summons against a ratepayer in arrear. 
In so doing he acted in the discharge of his duty, 
but on his own responsibility & without con- 
sulting the town council. At the hearing the 
justices dismissed the summons, on the ground 
that one of the sitting magistrates being a town 
coiincillor was thereby disqualified from adjudi- 
cating upon the summons. On motion for a 
mandamus to the justices to hear & adjudicate on 
the summons : — Held : there was no ground for 
supposing either substantial interest or likelihood 
of bias, & consequently no disqualification. — R^ 
V. IlANDSLBY (1881), 8 Q. B. D. 383 ; 30 W. R. 
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Magistrates. 


SecU 2. — Disqualification to act ae magistrate : 
sect, 1, B, (b) ii/, dt (c), C, d: D .} . 

368 ; sub nom, R. v, Handsley, etc., Burnley JJ., 
Ex p. King, 51 L. J. M. C. 137 ; 46 J. P. 119, D. O. 

AnnoUxticms Apld. R. V. Farrant (1887), 20 Q. B. D. 58. 
Beid. R. V. St. Albans (Bp.) (1882), 9 Q. B. D. 454 ; R. 
V. Henley, etc., JJ. & Hutchings (l892), 40 W. R. 383 ; 
AUinson v. General Council of Medical Education & 
Registration (1894), 70 L. T. 471 ; R. v. Huggins, etc., 
Gravesend JJ., Ex p, Clancy (1895), 72 L. T. 193 ; R. tj. 
Halifax: JJ., Ex p, Robinson (1912), 76 J. P. 233, 

126. Substantial interest in result^of pro* 

ceedlngs.] — R. r. Handsley, No. 125, ante. 


(c) Membership of, or Siibscription to Society 
Interested in Proceedings. 


127. Subscription to society by Justice — Society 
for Prevention of Cruelty to Animals — Prosecution 
by Society.] — Appct. had been convicted & fined 
for cruelty to a horse upon the prosecution of an 
officer of the Royal Society for the Prevention of 
Cruelty to Animals. Some of the justices who 
heard the summons & took part in the conviction 
were subscribers to a branch of the society which 
received subscriptions in the country, & for- 
warded them to the society’s office in London. 
All prosecutions by the society were directed by 
the secretary or committee in London, & no 
subscribers had any authority over or responsi- 
bility for such prosecutions, & the society never 
accepted any part of the penalties inflicted under 
the Cruelty to Animals Prevention Act, 1849 
(c. 92), ss. 2, 18, 21 ; — Held: there was nothing 
in these facts to create a real bias in the minds of 
the justices which could amount to a disqualifying 
interest. — R. v. Deal (Mayor & JJ.), Ex p. 
Curling (1881), 45 L. T. 439; 46 J. P. 71; 
30 W. R. 154, D. C. 

Annotation: — Apld. R. v. Builon, Ex p. Young, [1897J 
2 Q. B. 408. 


128. Membership of society — Association for 
protection of fisheries — Association directing prose- 
cution.] — Where justices were members of an assocn. 
for the protection of fisheries, & one of them was 
present at a meeting of the assocn., which directed 
H. to be prosecuted under the Salmon Fishery 
Act, & afterguards joined in convicting H., such 
conviction was held bad, on the ground that the 
justices were interested. — R. v. Allan (1864), 4 
B. &; S. 915 ; 33 L. J. M. C. 98 ; 10 Jur. N. S. 
796 ; 122 E. R. 702 ; sub nom, R. v, Hodgson, 
3 New Rep. 503 ; 9 L. T. 761 ; 28 J. P. 484 ; 
12 W. R. 423. 


Annotations : — Consd. Leeson v. Genera) Council of Medical 
Education &: Registration (1889), 43 Cb, D. 366 ; R. r. 
Henley, [1892] 1 Q. B. 504 ; R. v. London County JJ., 
Ex p. South Metropolitan Gas Co. (1907), 97 L. T. 716. 

V: Council of Medical Education 

-ii/” TJ Qoo ' Huggins (1895), 

Ex p. Young, {1897J 2 0. B. 

468. 


129. Temperance body — Society opposing 

application for renewal of license.] — Magistrate, 
being a member of a temperance body wMch is 
opposing the transfer or renewal of a license is 
disqualified from taking part as a licensing justice 


in the decision of the question. — R. v. Fraser 
( 1893), 9 T. L. R. 613; 87 Sol. Jo. 685; 57 
J. P. Jo. 600, D. C. 

Annotations : — Apld. Frome United Breweries Co. v. Bath 

JJ., (1926) A. C. 686 Reid. R. v. Howard, etc., Famham 

Licensing JJ. (1902), 71 L. J. K. B. 754. 

130. .] — The renewal of a license 

having been refused by the compensation autho- 
rity by a majority, one of the justices wrote a 
letter to a local paper giving the names of those 
who had voted for & against the granting of the 
renewal, & amongst the latter he gave the name 
of one W. Thereupon W. wrote a letter contra- 
dicting that statement & adding : “I should be 
nothing less than a traitor considering the position 
I hold if I had voted as he states in his letter.*' 
It appeared that W. had been for many years a 
secretary of a branch of the Order of Rechabites, 
&; as a member of that society had signed the 
following declaration : “I hereby declare that I 
will abstain from all intoxicating liquors. ... I 
will not engage in the traffic of them, but in all 
possible ways will discountenance the use, manu- 
facture, & sale of them.” The Div. Ct. having 
refused an application for on order nisi for a 
mandamus to the compensation authority to hear 
& determine the application for the renewal 
according to law, on the ground that there was 
evidence of bias on the part of W. in dealing with 
the application, the Ct. of Appeal granted the 
application & W. filed an affidavit in which he 
stated that having regard to the evidence against 
the renewal of the License he considered & meant 
when he wrote the letter that he would have been 
a traitor to his position as a magistrate if he had 
voted in favour of the renewal, & further that the 
word “ position ” in his letter had no reference 
to his office in the Order of Rechabites : — Held : 
the circumstances were such as to make bias on 
the part of W. so probable that he ought not to 
have taken part in the case, the order for a 
mandamus should therefore be made absolute. — 
R. V. Halifax JJ., Ex p. Robinson (1912), 76 
J. P. 233 ; 28 T. L. R. 288, C. A. 

Annotation : — Consd. R. v. Bath Compensation Authority, 

[1925) 1 K. B. 685. 

131. Incorporated Law Society — Prosecu- 

tion by society.] — On the hearing of a summons 
for falsely pretending to be a solr., contrary to 
Attorneys & Solicitors Act, 1874 (c. 68), s. 12, a 
ma^trate, who was a practising solr., & an 
ordinary member of the Incorporat-ed Law 
Society, sat & adjudicated. The proceedings were 
taken by the council of the Incorporated Law 
Society, who alone had power to direct prose- 
cutions, ordinary members having no control over 
the proceedings of the society. On the argument 
of an order nisi for a certiorari to quash the 
conviction ; — Held : the circumstances did not 
show any probability of bias on the part of the 
magistrate, ho was not disqualified by his member- 
ship of the Incorporated Law Society, either as 
having a pecuniary interest in the proceedings, or 
as being a prosecutor, & therefore ho was justified 
in adjudicating. — R. v. Burton, Ex p. Young, 


PART II. SECT. 2, SUB-SECT. 1.— 

B. (c). 

i Membership of socieiu — Temper- 
ance body .] — If the justice is interest^ 
lu the prosecution, as where he was a 
member of a Division of the Sons of 
lemperanco, by which a prosecution 
lor selling liquor was carried on. he is 
incompetent to try the cause. Sc a 
conviction before him is bad. — R. v. 

(1872), 14 N. B. R. (1 Pug.) 
100. — CAN. 


(1883), 23 N. B. R. 38,-~CAN. 

180 iii. .] — R. X!. Hebrel] 

(1898), 12 Man. L. R. 198,— CAN. 

130 iv. .1 — R. V. Oharest 

Ex 3>. Daigle (1900), 37 N. B. R. 492 
2 E. L. R. 12.— CAN. 

130 V. .] — R. (FinDIjSTER 

V. (JouNTY Dublin Recorder Sc JJ. 
[1904] 2 I. R. 75 ; 37 1. L. T. 202.- 
IR. 


130 U. 


130 Vi. 


Goodall « 


.] — Ex p. Groves Bilsland, [1909] S. C. 1162. — SCOT. 


180 vii. .] — Held: the mere 

fact of belonging to a tomperoDce 
society pledged to the principle of 
“ no licence in any form under any 
circumstances for the sale of liquors to 
be used as a beverage ** did not 
operate as a disqualification for sitting 
as a member of a Licensing Ct.— 
M’Geehbn V. Knox, (1913) S. C. 688.— 
SCOT. 

h. Trade protection associa^ 

twn.] — R. (UpRioHARD) V. Armagh 
County JJ. (1913), 47 I. L. T. 84.— 

JL^iLe 
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[1897] 2 Q. B. 468 ; 66 L. J. Q. B. 831 ; 77 L. T. 
364 ; 61 J. P. 727 ; 46 W. R. 127 ; 13 T. L. B. 
687 J 41 Sol. Jo. 748 ; 18 Cox, C. 0. 647, D. C. 

C* Effect of Presence of Interested Justices, 

132. Whether decision Invalidated — Magistrate 
taking no part in decision.]^— The mere presence on 
the bench of an interested magistrate during part 
of the hearing of an appeal is not sufficient ground 
for setting aside an order of sessions made on such 
hearing, if it be expressly shown that he took no 
part in the hearing,^ c^e into ct. for a different 
purpose, & did not in any way influence the 
decision. — R. v, London JJ. (1852), 18 Q. B. 
421 ; 16 J. P. 297 ; 118 E. R. 159. 

138. .] — Upon the trial of a parish 

appeal F., one of the justices, who was a rated 
inhabitant of applt. parish, was on the bench 
during the hearing, & in the course of the pro- 
ceedings referred the chairman of the quarter 
sessions to some of the documents put in evidence. 
Upon an observation being made that he was a 
party interested, F. stated that he should take no 
part in the decision, but he remained in ct. until 
the final decision, which was in favour of applts. 
It was sworn that he did not vote or give any 
opinion upon the question at issue, nor did he 
influence the decision of the other justices present, 
& that if he had not believed that the parties were 
satisfied with his assurance that he would take 
no part, ho would have retired from the ct. during 
the trial : — Held : imder the above circumstances, 
the order of Sessions was invalid by reason of the 
presence of the interested justice. — R. v, Suffolk 
JJ. (1852), 18 Q. B. 416 ; 21 L. J. M. C. 169 ; 
19 L, T. O. S. 107 ; 16 J. P. 296 ; 16 Jur. 612 ; 
118 E. R. 156. 

udnTwUUwns : — ^Refd. R. v. Middlesex JJ. (1854), 18 J. P. Jo. 

390; R. tJ. Surrey JJ. (1855), 19 J. P. Jo. 755 ; R. v. 

Budden, etc., Kent JJ. (1896), 60 J. V. 166. Mentd. 

Hayman v, Rugby School (1874) L. R. 18 kq. 28. 

134. ,] — -Upon an appeal against a 

refusal of justices to license an alehouse under the 
9 Goo. 4, c. 61, one of the justices whose decision 
was appealed against was upon the bench, & 
remained there at the time of the decision of the 
ct. dismissing the appeal, which decision the 
chairman declared was unanimous. Upon a 
motion for a certiorari to remove the order of 
sessions into this ct., that the same might be 
quashed on the above gi'ound, the justice deposed 
that he had no recollection of being present : but, 
if so, he took no part in the decision, which latter 
fact was also deposed by the chairman ; — Held : 
as it was distinctly sworn that he was so present, 
the ct. was improperly constituted, the rule 
was made absolute. — R. v. Surrey JJ. (1855), 
26 L. T. O. S. 89 ; 1 Jur. N. S. 1138 ; 4 W. R. 
86 ; 19 J. P. Jo. 756. 

135. .] — R. V, Meyer, No. 100, ante, 

136. ,] — R. V, London County 

Council, Re Empire Theatre, No. 85, atiie. 

137. J — On notice of appeal from 

their refusal to renew or transfer a license, the 
licensing justices of a petty sessional division sent 
a circular to all the justices for the coimty to say 
that their bench attached so much importance to 
the case that they had instructed counsel to 
appear in support of their decision, & hoped it 
might be convenient to all justices interested in 
licensing matters to attend the hearing of the 


appeal. In consequence of receiving this circular 
a larger number of ma^strates than usual attended 
the hearing. Several justices from the division in 
question, some of whom had participated in the 
decisions appealed against, were also present in 
ct. at the hearing of the appeals, but did not sit 
on the bench during the hearing, & took no part 
judicially or by discussion in the hearing or deter- 
mination. The appeals, after a full hearing, were 
toimssed by a large majority of the votes of the 
justices taking part in the determination : — 
Held : the mere receipt of the circular, & attending 
in consequence at the hearing, did not show that 
the minds of the justices deciding the appeals 
must necessarily have been biased in favour of 
supporting the decision of the licensing justices, 
& there was no reason to issue a mandamus to the 
quarter sessions to rehear the appeals. — R. v. 
London JJ., Ex p, Kerfoot (1896), 60 J. P. 
726 ; 45 W. 11, 58 ; 13 T. L. R. 2 ; 41 Sol. Jo. 
13, D. C. 

138. .1 — On the hearing of a licensing 

appeal at quarter sessions two of the justices, 
whose order was appealed against, were present 
on the bench during the argument, accompanied 
the other justices on their adjoining to consider 
their decision, & had resumed their places on the 
bench when the decision wfis pronounced. The 
chairman & several of the other justices, including 
the two justices in question, stated on affidavit 
that the latter had taken no part in the hearing 
of the appeal or in influencing or arriving at the 
decision ; — Held : the mere presence on the 
bench of the two disqualified justices rendered 
the constitution of the ct. of quarter sessions 
irregular, & its order must be set aside. — R. v, 
Lancashire JJ. (1906), 75 L. J. K. B. 198 ; 94 
L. T. 481 ; 70 J. P. 337, D. C. 

Annotation : — Refd. K. r. Byles, Kx v- Hollidge (1912), 
108 L. T. 270. 

139. Communication with other 

magistrates.] — R. v, Hertfordshire JJ., No. 45, 
ante, 

140. .] — Upon the hearing of 

an information against a builder for breach of a 
byelaw of an urban district council, the chairman 
of the council being ex officio a county justice, sat 
in ct. close in front of the bench, next to the solr. 
for the prosecution, in a place usually occupied 
by witnesses, but only very slightly lower than 
the level of the bench & divided off by a low 
screen. Whilst sitting there a note was passed 
down to him from the bench by the adjudicating 
justices, on which he wrote & passed back an 
answer. Heft, was convicted. On ^ a rffie nisi 
for a certiorari to quash the conviction, it being 
proved that the contents of the note answer 
did not have & could not have had any influence 
on the decision, & other charges against the 
justice of conduct influencing the decision having 
broken down on the facts : — Held : the rule must 
be discharged, but without costs. — R. v, Budden, 
etc., Kent JJ. (1896), 60 J. P. 166, D. C. 

D, Magistrate as Witness, 

141. Whether disqualifled from adjudicating— 
General rule.] — Before the hearing of a summons 
for encroachment on a highway, informant served 
one of the bench of justices with a supcena to 
produce a charter which was supposed to show 


part II. SECT. 2, SUB-SECT. 1.-— 0. 

132 i. Whether decision invalidated — 
Magistrate taking no part in d^Asion .] — 
Hubinowioh V, miiiaiB (1897). 23 
V. L. R. 317.— AUS. 


132 ii. ^.3 — Strange v. 

Stuanqk, [19083 V. L. R. 187. — ^AUS. 

132 iii. .3 — Vincent v, 

OURRAX, [19093 V. L. R. 370.-- AUS. 


PART II. SECT. 2, SUB-SECT. l.- D. 

141 i. Whether disqualified from 
adjudicating— General rule, 3— Where a 
justicje of the peace commences the 
trial of a civil suit, but Is unable to 
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Magistbates. 


Sect, 2. — Disqualification to act as magistrate : Sifh- 
s ect* 1, D, <S: D, ; sub-sect* 2.] 

that a place was a market town. The justice had 
previously offered the document, & had no interest 
whatever in the matter, & though objected to as 
disqualified, sat & adjudicated : — Held : the mere 
fact of a justice being a witness was not neces- 
sarily a disqualification for adjudicating, & rule 
for certiorari discharged with costs. — R. v* TOOKE 
(1884), 48 J. P. 601 ; 32 W. R. 763, D. O. 

142. Application for subtraction from high- 

way district — Highway Act, 1864 (c, 101), s. 46.] 
— R. V* Cumberland JJ., No. 116, ante* 

143. Magistrate having made affidavit in 

previous action.]- — Appct., a commoner of Epping 
Forest, who objected to the proceedings of the 
corpn. of London, as owners of the forest, removed 
& destroyed their notice boards & gave them 
warning that he should remove their fences & 
other obstructions. The corpn. promptly com- 
menced an action against him & obtained an 
injunction to restrain him from carrying out 
his threats. They also summoned him under 
Mutinous Daniage Act, 1881 (c. 97), s. 62, for 
destroying their boards. At the hearing of the 
summons before two justices, appct. objected to 
one of them on the ground that he was disqualified 
hy interest in adjudicating oh the summons. 
This justice had made an affidavit on behalf of 
the corpn. in the action, in which he stated that 
he was a commoner, & that the corpn. had by 
their proceedings rendered the forest better 
fitted for the use of the commoners & the public : 
—-Held : the justice was not disqualified from 
adjudicating on this summons. — R. v* Alcock, 
Ex p* Chilton (1878), 37 L. T. 820 ; 42 J. P. 311, 
I). C. 

ReW. T(. V. Deal (Mayor & JJ.), Ex p. 
Cmlinpr (1881), 45 L, T. 431) ; 11, r, L, C. C.. He Eiupire 
Theatre (181)4), 71 L. T. 638. 

144. Magistrate subpeenaed as witness.] — 

R. V* Farrant, No. 62, ante. 

145. Magistrate a witness at previous 

hearing.] — At the sitting of the compensation 
authority of the borough of C. as to the question 
of the renewal of the license of a certain public- 
house which had been refeiTed to the compensa- 
tion authority by the licensing committee of the 
borough on the ground that the said public-house 
was not requh'ed for the particular neighbourhood 
m which it was situated, a majority of the members 
of the compensation authority, who had also sat 
on the licensing committee, refused to grant a 
renewal of the ficense. At the same sitting, how- 
ever, of the compensation authority, but some 
tmie later, the case was reopened, & one of the 
majority of the justices who had sat at the first 
hearing gave evidence, but took no part in the 
^^i^4^cation as to the question of the renewal of 
the license on this second hearing. The justices 
again refused to renew the license ; — Held : how- 


ever regrettable it might be for a justice to give 
evidence in the maimer above stated, there was 
nothing in law to render such evidence inadmis- 
sible, as there was evidence upon which the 
justices could legally arrive at their decision, 
whether the evidence of the justice was taken 
into consideration or not, there was nothing in 
Jud. Act, 1894 (c. 16), s. 2, which permitted the 
High Ct. to interfere with such decision. — 
Mitchell v* Croydon JJ. (1914), 111 L. T. 632 ; 
78 J. P. 386 ; 30 T. L. R. 626, D. 0. 

Annotation Kefd. II. V. Bath Componsation Authority, 

[1925] 1 K. B. 685. 

146. Magistrate taking no part In decision — 
Whether order void.] — Upon the trial of a parish 
appeal, C., one of the justices, not a ratepayer, 
was summoned as a witness, & sat upon the 
bench, & in the course of the proceedings sug- 
gested audibly certain facts to the chairman : — 
Held : the order in sessions was good, as it did 
not appear that C. had acted judicially, or done 
more than a witness might properly do. — R. v. 
Middlesex JJ. (1864), 2 W. R. 469 ; 18 J. P. Jo. 
390, H. C. 

E* Waiver of Objection. 

147. What amounts to waiver — Interest known 
to party — Or attorney.] — The surveyor of the roads 
directed trestles to be put at intervals on either 
side of the road, on which fresh granite had been 
laid, to confine the traffic to a particular part of 
it. A. drove his carriage against the trestles to 
knock them down, in alleged assertion of a right, 
he deeming the smweyor to have no power so to 
put the trestles for this object. One of the 
trestles was injured, and on a summons against 
A., under the Malicious Trespass Act, the justices 
convicted & fined A. la. By a local Act the 
justices were made vestrymen, & so became 
interested in the property in the trestles & also 
in the fine : — Held : the justices had jurisdiction 
to convict ; iu order to obtain a certiorari to 
quash the conviction on the ground of the justices 
being interested, the paity should show on the 
face of his affidavits that neither he, nor his 
advocate before the justices, knew of the objection 
at the time of the hearing. — R, v* Richmond, 
Surrey JJ. (1860), 2 L. T. 373 ; 24 J. P. 422 ; 

8 Cox, C. C. 314. 

148. Objection made & overruled.] — 

R. V* Great Yarmouth JJ., No. 81, ante. 

149. No objection made at time.] — R. v. 

Cambridgeshire JJ., Ex p. Steeple Morden 
Overseers, No. 57, ante* 

150. .] — R. V. Rishton (Inhabi- 

tants) (1813), 1 Q. B. 480 ; 10 L. J, M. C. 103, n. ; 
113 E. R. 1217 ; sub nom. R. v* Winchester, 
cited in 5 Jur. at p. 869. 

Annotaiion :—Expld. R. v* Cheltenham Comrs. (1841), 1 

y. B. 467. 

151. Objection cannot be made later.l 

— R. V. Cheltenham Comrs., No. 72, ante. 


prooeed, bocauso he is required as a 
MiUiess, &, another justice is called upon 
to try the cause, ho must continue the 
procoedingrs to the end of the suit : the 
nrst lustico has no further jurisdiction. 

xr« McMovaqle (1864), 11 

N. B. R. (6 All.) 203.~-CAN. 

, •] — The calling of a 

magistrate sitting on a case as a 
Mm hoes not of itself disqualify 
mm fiom further acting in the case. — 

S\N am), 14 O. R, 375.— 

'^ Magistrate subpoenaed as 
viiness , ) Where a j ustiee, after issuing 
iummons iti a civil suit, is subpmmmd 

¥ an^t^tber justice tries 
he cause, the latter justice must sign 


tlie judgment & Issue execution. — 
Knox r. Noble (1889), 28 N. B. R. 
34.--CAN. 

k. Evidence immaterial^ — R. 

(Donnelly) v, Tyrone County JJ. 
(1910), 44 I. L. T. 264.— IR. 

l. Maqistrale holding local 

investigation.] — Where a magistrate, 
in whose ct. a complaint of rioting & 
mischief had been filed, made a personal 
inspection of the locns in quo : — Held : 
by BO doing he had made himself a 
witness in the c€tse, & had thereby 
rendered himself incompetent to try 
it. — R. V* Manikam (1896), I. L. K. 
19 Mad. 263.— IND. 

m. — A magistrate by 


going to view a place for the purpose 
of imderstanding the evidence, does 
not thereby make himself a witness in 
the case, & render liimself disquallllcd 
from tnring it . — Re L Aim’s Petition 
(1897), I. L. R. 19 All. 302.— IND. 

PART II. SECT. 2, SUB-SECT. 1.— E. 

1491. What amounts to waiver — JVo 
Ejection made at time .] — R. (Giants’ 
Causeway, etc. Tramway Co.) v. 

11895] 2 I. R. 

603. — IR. 


149 ii. .] — R. (Harrington) 

V. Clare County Court Judge Sc 
COUNTY JJ., [1918] 2 I. R. 116, 580.— 
IR. 
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162. .] — R. V. Richmond, Sur- 

EBY JJ., No. 147, ante. 

158. .] — order of justices 

will not be removed by certiorari on the ground 
of disqualification of some of the justices on the 
groimd of interest, unless the affidavits show 
distinctly that the objecting party not only did 
not know of the disqualifying matter at the time 
of the hearing, but also that he did nothing by 
way of acquiescing in the jurisdiction. — Ex p. 
ILCHESTBR Farish (1861), 25 J. P. 66. 

154. — - — .] — W. having applied to 

the licensing justices for a license for a new hotel, 
& the three justices who were sitting having 
refused it, afterwards applied to the ct. for a 
mandamus to have the case heard again on the 
ground that B., one of the justices, was interested 
as owner in one of the licensed houses near the 
proposed hotel. The affidavits showed that B.’s 
wife had succeeded to the licensed house, &; was 
tenant for life, but it was a small house without 
hotel accommodation, & not likely to be injured by 
the new license being granted : — Held : a man- 
damua could not be granted because the decision 
not having been set aside or quashed on certiorari^ 
the case could not be heard again ; & if a certio- 
rari were applied for, the affidavit ought to state 
that the pauty applying & his solr. did not know 
at the time that one of the justices was interested, 
— R. V. Kent JJ. (1880), 44 J. P. 298. 

155. .] — When a case is heard 

before a ct. of summary jurisdiction, deft, or his 
solr. must take objection to the presence on the 
bench of any justice who is alleged to have an 
interest in the subject-matter of the case, if he is 
aware of the existence of such interest, before the 
merits of the same are gone into. If deft,, or his 
solr., fails to take such objection & is afterwards 
convicted, he cannot then come to the Div. Ct. 
& obtain a writ of certiorari to quash the conviction 
on the ^ound that one of the justices had an 
interest in the matter which was before the court 
of summary jurisdiction. His failure to take the 
objection is fatal. — R. v. Byles, Ex p. Hollidge 
( 1912), 108 L. T. 270 ; 77 J. P. 40 ; 23 Cox, C. C. 
314, D. C. 

156. — — Waiver as to known Interest only.] — 

Where a justice of the peace is shown to have 
taken an active part in defending an appeal 
against a decision of which he approves, but to 
which he was no party, he is disqualified on the 
ground of probability of bias from taking part in 
deciding the appeal, 

A magistrate, an ex officio member of a board 
of guardians, took an active part in defending an 
appeal which a railway co. ‘brought against the 
decision of an assessment committee in respect of 
the rating of their property in a particular parish, 
& voted that the costs of the assessment committee 
in defending the appeal should be defrayed by his 
board of guardians. When the appeal came on 
to be heard at quarter sessions, he mentioned that 
he was an ex officio member of the board of 
guardians, & offered to retire from the bench, 
but did not mention that he had taken an active 
part in the proceedings connected with the rating 
of the railway co., or its appeal against the 
decision of the assessment committee, which was 
adverse to the co. ; he was allowed to take 
part in the adjudication on the understanding 


that he was merely an ex officio guardian, & had 
in no way interested himself in the subject 
matter of the appeal. The ct. of quarter sessions 
made an order affirmihg the decision of the assess- 
ment committee ; — HeM : the previous conduct 
of the magistrate showed that he was or was 
likely to be swayed by a real bias in the matter, 
& therefore the proceedings of the court of quarter 
sessions were irregular, & the order of the ct, 
ought to be quashed. — R. v. Cumberland JJ., 
Ex p. Midland Ry. Co. (1888), 58 L. T. 491 ; 
62 J. P. 502 ; 4 T. L. R. 294, D. tt 
Arirwjation : — ConsA. U. v. Sunderland JJ., [1901] 2 K. B. 

157. Effect of waiver on power of Justice.] — 

Railway Clauses Consolidation Act, 1846 (c. 20), 
s. 68, enacts that any question as to damage done 
to a road by a railway co. in making the railway, 
or as to the repair thereof by them, shall bo referred 
to the determination of two justices ; & such 
justices may direct such repairs to bo made in 
the state of such road, in respect of the damage 
done by the co., & within such period as they 
think reasonable, & may impose on the co., for 
not carrying into effect such repairs, any penalty 
not exceeding £5 per day as to such justices shall 
seem just. Sect. 3 enacts that the word “ justice ** 
shall mean justice of the peace acting for the 
county, city, borough, etc., or place where the 
matter requiring the cognisance of any such 
justice shall arise, & who shall not be interested 
in the matter ; — Held : (1) the definition in sect. 3 
did not render a justice of the peace who was 
interested incompetent to act if the party knowing 
that he was interested assented to his acting. 
(2) Sernble : the objection to one of the justices 
on the ground of interest having been waived on 
the hearing of the original information, he might 
act in enforcing an order then made. — Wakefield 
Local Board op Health v. West Riding & 
Grimsby Ry. Co. (1865), L. R. 1 Q. B. 84 ; 6 
B. & S. 794 ; 35 L. J. M. 0. 69 ; 13 L. T. 590 ; 
30 J. P. 20 ; 12 Jur. N. S. 160 ; 14 W. R. 100 ; 
10 Cox, C. C. 162 ; 122 E. R. 1386 ; subsequent 
proceedings , sub nom . R. v. Rawson (1866), 6 
B. & S. 802. 

Annotation: — As to {1) Refd. Muir v. IToru (1877), 17 L. J. 

M. C. 17. 


Sub -SECT. 2. — Special Statutory 
Disqualification. 

158. Prosecution under Hosiery Act, 1843 (c. 40) 
— Disquaiifleation not known — Certiorari granted.] 

— A. was convicted for having woollen materials 
suspected to have been embezzled on his premises ; 
he applied for & obtained a case for the opinion 
of the ct., which was in due course entered in the 
Crown paper ; he afterwards, but before the 
argument of the case, ascertained that the con- 
victing justices were connected with the woollen 
trade, contrary to above Act, s. 25. Under the 
above circumstances the ct. granted a rule nisi 
for a certiorari, to be heard at the same time as the 
special case. — R. v. Armitage, etc.. West Riding 
OP Yorkshire JJ. (I860), 2 L. T. 459. 

159. Prosecution under Coal Mines Act, 1911 
50 )— Disqualification not known —Acquittal — 

Certiorari not granted.] — Two miners wire charged 
before justices sitting as a ct. of summary jurisdiction 


PART 11. SECT. 2, SUB-SECT. 2. 

n. Stipendiary magistraie — Person not 
practising barrister for two years.] — 
A person who is appointed a stipendiary 
magistrate, who has not been a practis- 


ing barrister for at least two years 
before appointment, as required by 
57 Vict. 0 . 16 (P. E. I.), may be pre- 
vented from acting as such by writ 
of prohibition. — Re Allen (P. E. I.) 
(1914), 14 E. L. R. 271.— CAN. 


o. .] — Mead v. Allan 

(P. E. I.) (1914), 14 E. L. R. 505.— 
CAN. 

p. Stipendiary magistrate sitting 
as ordinary magistrate — With other 
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Magistrates. 


or if the concurrence of another 


2. Sect, 3, 

S uhrsects, 1, 2, 3 <€? 4, A,, B. & 

with an offence under above Act, s. 74 , alleged to have 
been committed in a mine. The information was 
dismissed. One of the magistrates who formed 
the ct. was a person employed in a mine within 
the mofining of above Act, s. 103 (2), but this 
fact was not known to the prosecutor at the time 

_ i! XI. _ 1 Cr rlja ■nr\4-. tlUS 

magistrate acting as a member of the ct. 

On an application for a certiorari to quash the 
order dismissing the information : — Ifeld : as 
defts. had been acquitted of the offence charged 
against tlicm, a certiorari to quash the proceedings 
ought not to be granted. — R. v. Simpson, [1914] 

1 K. B. 66 ; suh nom, B. v, Simpson, Ex p. Smith- 
son, 83 L. J. K. B. 233 ; 110 L. T. 67 ; 78 J. P. 
65 ; 30 T. L. B. 31 ; 68 Sol. Jo. 99 ; 23 Cox, 
C. C. 739, D. 0. 

Annotation : — Refd. Haynes v. Davis, [1915] 1 K. B. 332. 

Licensing Act, 1872 (c. 94).] — See Intoxicating 
Liquors, Vol. XXX., p. 24, Nos. 151-156. 


Sect. 3.— WHAT OPHCES MAGISTRATE MAY 

HOLD. 

160. County treasurer.]— The ground upon 
which it has been held, that the acceptance of a 
second office, incompatible with one already held, 
vacates the first, is an implied surrender on the 
part of the appointee, &; an acceptance by the 
person or body appointing, of such surrender. 
An officer, therefore, cannot avoid his office, by 
accepting another incompatible with it, unless 
his office be such as he could determine by his 


power to accept the surrender or amove from the 
old office, concur in the new appointment. Deft., 
I an alderman & justice of the peace, by virtue of 
his office, of the city of Norwich &? ooimty of the 
j same city, was appointed by the mayor & aldermen, 
I in sessions assembled, to be treasurer of the city 
j county thereof ; by County Bates Acts 1738 
I (c. 29) &> 1814 (c. 51), the tre^urer is to give 
I security to the justices at sessions, who are to 
fix his salary, to admit, to allow, & to pass 
his accounts ; & the offices were admitted to 
be incompatible: — Held: (1) as the mayor & 
aldermen, when they appointed him treasurer 
were acting as justices, &> not in their corporate 
capacity deft, did not, by accepting the office of 
treasurer, vacate that of alderman ; although, 
qu, : if he fill the former office in conjunction with 
the latter, if it would not be ground of amotion ; 
(2) was incapable of being appointed ; & no 

Justice of Peace was capable within his district. — 
B. V. Patteson (1832), 4 B. & Ad. 9 ; 1 Nev. & 
M. K. B. 612 ; 1 Nev. & M. M. C. 488 ; 2 L. J. 
K. B. 33; llOE. B. 358. 

Annotations: — As to (1) Expld. R. v. Cheshire JJ. (1840), 4 
•T. P. 122. Consd. Worth v. Newton (1854), 10 Exch. 
247. Refd. Arkwright v. Cantrell (1837), 7 Ad. & El. 
565 ; Davis v, Pembrokeshire JJ. (1881), 7 Q. B. D. 513 ; 

K. V. Douglas (1897), 4C W. R. 377. 

161. Vestryman.] — An inhabitant may be a 
member of a select vestry, although he be a 
magistrate acting within the parish. — B. v, Kent 
JJ., Ex p. Tenterden Select Vestry (1834), 4 
Nev. & M. K. B. 299 ; 2 Nev. & M. M. C. 606 ; 

4 L. J. M. C. 7. 

162. Clerk to justices.] ^-B. v, Douglas, No. 
42, ante. 


Part Ml. — Liability of Magistrates. 


Sect. 1.— action. 

See Public Authobities. 


Sect. 2.— criminal INFORMATION. 


Sub-sect. 1. — By What Couet 
183. Court of King’s Bench.]— 
(1736), 2 Atk. 2 ; 26 E. E. 398, L. C. 


Granted. 

Ex p. Eook 


Sub-sect. 2. — Who May File. 

See C. 0. E., 1906, r. 35. 

Attorney-GeneralJ— See Obiminal Law, Vol. 
XIV., p. 349, No. 3657. 

Solicitor-General— During vacancy of Attorney- 

XT Criminal Law, Vol. XIV., 

. 349, No. 3657. ’ 


Attorney-General for Duchy of Lancaster.] — 
See Criminal Law, Vol. XIV., p. 349, No. 3668. 

164. Private person — Only in cases of public im- 
portance.] — The ct. will grant a rule for a criminal in- 
foraiation, on the sole testimony of a particepa 
criminis, uncontradicted, where the offence is 
against the public interests, as bribery in the 
election of an alderman, who will, by virtue of 
the office, be a justice of peace. — B. v. Steward 
(1831), 2 B. & Ad. 12 ; 109 E. B. 1048 ; avb nom. 
B. V. Turner, 9 L. J. O. S. K. B. 143. 

165. . .] — B. V. WiNCHELSEA (LORD) 

(1866), cited in Halsbury’s Laws of England, Vol. 
XIX., p. 668. 

Armotation : — Refd. R. v. Labouchere (1884). 12 Q. B. D. 

166. With leave of court — On application 

in open court.] — B. v. Winchelsea (Lord) (1865), 
cited in Halsbury’s Laws of England, Vol. XIX., 

p. 668. 

Aniwtation : — Refd. R. v, Labouchere (1884), 12 Q. B. D. 


V. Gkaham ( 1885 ) 
R. & G. 45^ 6 C. L. T. 637. — CAN 
q. Statutory stipulation for i 
^ maym dt aMerman.h-VndoT 
Vict. 0 . 33, which requires all offer 
committed In F., & punishable 
Bummary conviction, to be tried be] 
^^O-Dia-yor & an alderman, a Juei 
or the peace for the county, who is 
an alderman has no jurisdiction to 


with the mayor & try an assault. — 
Hughey (1864), 11 N. B. R. 
(6 All.) 59.— CAN, 

r. Property gualiflcaiion.] — Weir 
V. SMYin (1892), 19 A. R. 433.— CAN. 

PART II, SECT. 8. 

of peace db clerk of cov/nty 
court .] — A justice of the peace who 


accepts the oflaoe of clerk of the peace 
& clerk of the county ot. is not dls- 
qualifled from trying an offence charged 
under the Liquor Lioense Act, on the 
ground that the ofllcos are incom- 
patible. — R. V. Plant, Ex p. 
Morneault, Ex p, Tardipp (1906), 2 
B. L. R. 17 ; 37 N. B. R. 600.— CAN. 

a. Toum clerk.] — R. v. Murray 
(1906), 2 E. L. R. 80.— CAN. 
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Sub-sect. 3. — N^iture of Complaint. 

See C. O. R., 1906, r. 36. 

167. Must relate to conduct of magistrate as 
such.] — Where an assault is committed by a 
magistrate on an attorney several days after he 
liad conducted certain proceedings against such 
magistrate, this ct. will not grant a rule for a 
criminal information, inasmuch as the breach of 
the peace has not been qud ynagisiraie^ but will 
leave the party to the remedies by indictment or 
action. — R. v. Arrowsmith (1843), 2 Dowl. N. S. 
704 ; Sfvib nom. Ex p. Lee, 7 Jur. 441. 


1 R 1 ‘ No. 198, post 

1 No. 203, 

-•J — ^(1) Misconduct in his office may 
magistrate amenable to a criminal 
-1, though he be not actuated by motives 
ot pecumary interest or personal malice, as, if he 
l^ves way to passion so as clearly to interfere with 
the due administration of justice ; (2) but a mere 
display of ill humour, or an error of judgment, 
such as the omission to administer an oath, or to 
give a caution to a dying man before taking his 
^amination, will not induce the ct. to interfere.- 




Sub -SECT. 4. — Grounds for Granting. 

At In General. 

168. Mere Irregularity.] — R. v. Nicholls (1724), 
8 Mod. Rep. 337 ; 88 E. R. 241. 

169. .] — Anon. (1728), 1 Bam. K. B. 116 ; 

94 E. R. 81. 

170. .] — R. V. Austin (1732), 2 Bam. 

K. B. 203 ; 94 E. R. 460. 

171. .] — A justice of the peace cannot be 

criminally proceeded against for a mere irregularity. 
— R. Vt Fielding (1769), as reported in 2 Burr. 
719 ; 97 E. R. 631. 

172. .] — The ct. refused a criminal in- 
formation against a magistrate for returning to a 
writ of certiorari a conviction of a party in another 
& more formal shape than that in which it was 
first drawn up, & of which a copy had been 
delivered to the party convicted by the magistrate’s 
clerk ; the conviction returned being warranted 
by the facts. — R. v. Barker (1801), 1 East, 186 ; 
102 E. R. 73. 

Annotations: — Refd. Chancy v. Payiic (1841), 1 Q. B. 712. 

Mentd. R. v. Cheshire JJ. (1833), 2 L. J. M. O. 95. 

173. .] — R. V. Lipscombe, Ex p. Biggins, 

No. 207, post 

174. Mere mistake.] — R. v. Taylor (1730), 1 
Bam. K. B. 346 ; 94 E. R. 233. 

175. .] — R. V. Eyres (1733), 2 Barn. K. B. 

260 ; 94 E. R. 481. 

176. .]~K. V. Young (1758), 1 Burr. 650 ; 

97 E. R. 447. 

Annotations: — Consd. Sharpe v. Wakefield (1888), 21 

Q. B. D. 6G. Mentd. R. v. Peters, Cavil v. Burnaford 

(1758), 1 Burr. 668 ; Kennedy v. Hilliard (1859), 1 L. T. 

78. 

177. .] — This ct. will never grant an in- 

formation against a justice of peace for a mere 
error of judgment (Denison, J,). — R. v. Cox 
(1769), 2 Burr. 786 ; 97 E. R. 662. 

Annotations: — Mentd. R. v. Younger (1793), 5 Term Rep. 

449 ; Bullen v. Ward (1905), 74 L. J. K. B. 91G. 

178. .] — Wherever magistrates act up- 

rightly though they mistake the law, no informa- 
tion \^l be granted against them. — R. v. Jackson 
(1787), 1 Term Rep. 663 ; 99 E. R. 1302. 

Annotation : — Mentd. Re Leak (1829), 3 Y. & J. 46. 

179. .] — (1) An attorney has no right to 

be present on the hearing of an information on 
the game laws, <fe therefore where an attorney for 
deft, was excluded by the magistrates from the 
justice room, the ct. refused a criminal information 
against the magistrate on that ground. (2) An 
error in the proceedings before magistrates is no 
ground for a criminal information ; & the ct. will 
not interfere against them, unless they have acted 
corruptly. — R. v. Staffordshire JJ. (1819), 1 
Chit. 217. 


183. Mere display of ill humour.] ~R. v. Bar- 
ton, No. 182, ante. 

B. Flagrant Misconduct 

184. Justices acting in sessions.] — No informa- 
tion against justices acting in sessions unless in 
very flagrant cases. — R. v. Seapord JJ. (1763). 1 
Wm. Bl. 432 ; 96 E. R. 246. 

C. Illegal or Corrupt Motive. 

185. Information granted.] — The ct. will not 
grant an information against a mayor for neglecting 
to hold a sessions, unless the neglect was wilful & 
corrupt. — R. v. Halford (1733), 7 Mod. Rep. 193 : 
Ridg. temp. H. 31 ; 87 E. R. 1184. 

186. .] — Although the conduct of a magis- 

trate be not strictly legal, yet an information will 
not be granted, unless oppression was intended. — 
R. V . Bigaman (1736), Ridg. temp. H. 157 ; 7 
Mod. Rep. 321 ; 27 E. R. 789. 

187. .] — An information is not to be 

granted against a justice of the peace, unless he has 
acted from a corrupt or partial motive. — R. v. 
Rye Corpn. JJ. (1762), Say. 25 ; 96 E. R. 791. 

188. .] — R. V . Young (1758), 1 Burr. 556 ; 

97 E. R. 447. 

Annotations : — Consd. Sharpe v. Wakefield (1888), 21 

Q. B. D. 66. Refd. R. v. Peters, Cavil v. Bumaford (1758), 

1 Burr. 568 ; Kennedy v. Hilliard (1859), 1 L. T. 78. 

189. .] — (1) Where justices of the peace 

are complained of without reason, they shall have 
costs. 

(2) Even where a justice of the peace acts 
illegally yet if he has acted honestly & candidly, 
without oppression, maUce, revenge, or any bad 
view or ill intention whatsoever, the ct. will never 
punish him in this extraordinary course of an 
information ; but leave tlie party complaining 
to the ordinary legal remedy or method of prosecu- 
tion, by action or indictment (per Cur.). — R v. 
Palmer (1761), 2 Burr. 1102 ; 97 E. R. 767. 

190. .] — Unless justices act corruptly & 

oppress! vely an information will not be granted. — 
R. V. Baylis (1762), 3 Burr. 1318 ; 97 E. R. 861. 

191 . .] — R. V. Skinner (1772), Lofft, 54 ; 

98 E. R. 629. 

Annotations: — Refd. Kennedy v. Hilliard (1859), 1 L. T. 

78, Mentd. Dawkins v. Rokeby (1873), L. R. 8 Q. B. 

255 ; Seaman v. Netherclift (1876), 1 C. P. D. 540 ; 

Munster v. Lamb (1883), 11 Q. B. D. 688 ; Copartnei’ship 

Farms v. Harvey -Smith, [1918] 2 K. B. 405. 

192. ,] — The ct. will not punish in an 

extraordinary way, where the act complained of 
was occasioned by fault of the complainant, & he 
is obliged to do that justice he ought to have done 
himself, if the matter does not appear malo animo, 
but will leave him to his ordinary remedy. — 
R. V. Jackson (1773), Lofft, 147 ; 98 E. R. 580. 


Annotation: — As to (1) Retd. Cox v. Colerldgre (1822), 2 
Dow. & Ry. K. B. 86. 


PART III. SECT. 2, SUB-SECT. 4.— A. 

b. Unjustifiable conduct.] — If the 
conduct of prosecutor has been blam- 


able the ot. will not grrant a criminal 
information against a magistrate at 
hid instance ; but if the conduct of the 
inafirlstrate is not justifiable, the rule 


will be discharged without costs. 
R. V. Munro (1831), N. B. Dig. 226. 
CAN. 



304 Magistrates. 


Sect, 2 . — Criminal information : Sub’sect, 4, C., D., 

F,t JS ,^ I . & J . 3 

193. .] — When a justice of the peace acts 

from indirect or corrupt motives, the ct. will 
punish him by information. 

No justice of the peace ought to suffer for 
ignorance, when the heart is right (Lord 
Mansfield, C.J.). — R. v. Cozens Q780), 2 Doug. 
K. B. 42» ; 99 E. R. 273. 

194. .] — The ct. will not grant an informa- 
tion against the magistrates of a borough for having 
disfranchised persons entitled to their freedom, 
although sworn to have been done to serve election 
purposes, if defts. deny that motive, & swear that 
they thought there was a legal ground for the 
disfranchisement, & the ground on which the 
disfranchisement went has not been decided. — 
R. V. Davie (1781), 2 Doug. K. B. 588 ; 99 E. R. 
371. 

195. .]-r-R. V, Jackson, No. 178, ante, 

196. .] — If any fraud or misconduct had 

been imputed to the magistrates in proceeding 
notwithstanding the issuing of the certiorari^ that 
might have been a ground for a criminal pro- 
ceeding against them ; & I believe there are 

instances in which a criminal information has been 
granted against magistrates acting in sessions 
(Lord Kenyon, C. J.). — R. v. Seton (Inhabitants) 
(1797), 7 Term Rep. 373 ; 101 E. R. 1027. 

Annotation : — Refd. R. r. Wilson (1844), 6 Q. B. G20. 

197. .] — R. V. Staffordshire JJ., No. 

179, ante, 

198. .] — ^Where a criminal information is 

applied for against a magistrate, the question for 
the ct. is not whether the act done be found on 
investigation to be strictly right or not, but 
whether it proceeded from an unjust, oppressive, 
or corrupt motive, amongst which fear <te favour 
are generally included, or from mistake or error 
only. In the latter case, the ct. will not grant 
the rule. — R. v, Borron (1820), 3 B. & Aid. 432 ; 
106 E. R. 721. 

Annotations Ex p. Fentiman (1834), 2 Ad. & El. 

127. Mentd. Cox v. Coleridge (1822), 1 B. & C. 37. 

199. .] — Where only circumstances of 

strong suspicion are stated in affidavits, on which a 
rule for a criminal information is moved, it is not 
sufficient unless deponents also add their belief 
that the party against whom the application is 
made acted from corrupt motives. — R. v. William- 
son (1820), 3 B. & Aid. 582 ; 100 E. R. 774. 
Annotation: — Mentd. Exp. Munster (1869), 20 L. T. 612. 

200. .] — The ct. will not grant a certiorari 

in the first instance to remove the order for the 
appointment of overseers for the purpose of having 
it quashed, on a suggestion, that the justices made 
the appointment from corrupt ^ improper motives, 
the propriety of the appointment being matter of 
appeal to sessions ; but they will grant a criminal 
i^ormation against the justices, if the corrupt 
& improper motive for making the appointment 
be satisfactorily established. — R. v, Somerset- 
shire JJ. (1822), 1 Dow. & Ry. K. B. 443 ; 1 Dow. 
& Ry. M. C. 116. 

Annotation : — Refd. R. V. Cambridgeshiro JJ. (1835), 4 

Ad. & El. 111. 

201. .] — (1) The ct. will not grant a rule 

nisi for a criminal information against magistrates, 
unless it appears they have acted from an 
oppressive, dishonest, or corrupt motive, under 
which fear or favour are included. 

(2) A magistrate is entitled in all cases to six 
days’ notice of an intention to apply for a rule 
nisi for a cr im i n al information, &; it is not sufficient 
that in point of fact six days have expired between 
the notice & the motion, if the notice contemplates 


an earlier application . — Ex p, J^ntiman (1834), 
2 Ad. & El. 127 ; 111 E. R. 49 ; svb nom, R. v, 
Blanchard, 4 L. J. M. C. 24 ; sub nom. Re 
Fentiman, 4 Nev. & M. K. B. 126 ; 2 Nev. & 
M. M. C. 427. 

Annotation : — As to (2) FoUd. Re Pyrke (1843), 1 L. T. O. S. 

253. 

202. .] — A person had been charged with 

perjury before two magistrates ; the prosecutor 
did not appear, & the offence had been committed 
without the jurisdiction of the justices ; under 
these circumstances they refused to hold the 
prosecutor to bail. It further appeared that the 
promoter of the information was actuated by 
resentful feelings against two defts. A rule for 
a criminal information having been granted the 
ct. discharged it with costs. — R. v. Thomas (1837), 
7 Ad. & El. 608 ; 1 J. P. 386 ; 1 Jur. 984 ; 112 
E. R. 599. 

Annotation : — Refd. R. V. Dodson (1841), 5 J. P. 404. 

203. .] — (1) Where a criminal information 

is applied for against magistrates, the question for 
the ct. is, not whether their acts be found upon 
investigation to be strictly correct or not, but 
whether they were influenced by corrupt, 
oppressive, or partial motives, or acted in error, 

6 from mistake only. In the latter case, the ct. 
will not grant the rule. 

(2) A rule for a criminal information will not 
be granted against justices who wrongly or 
improperly reject bail, unless it manifestly appear 
to the ct., by conclusive & satisfactory evidence, 
that they were also influenced by partial & corrupt 
motives. — R. v. Badger (1843), 4 Q. B. 468 ; 1 
Dav. & Mer. 375 ; 12 L. J. M. C. 66 ; 7 J. P. 128 ; 

7 Jur. 216 ; 114 E. R. 975. 

Annotations: — Refd. Linford v. Fitzroy (1849), 13 Q. B. 

240 ; R. V. Broome (1851), 18 L. T. O. S. 19. 

204. ,] — (1) A criminal information for 

misconduct in office may be moved for against a 
magistrate in the second term after the alleged 
misconduct though an assize has intervened ; the 
motion being made early enough to allow of cause 
being shown in the same term. 

(2) On a motion for a criminal information 
against a magistrate for misconduct in the exercise 
of his office, the affidavits must state the bond fide 
belief of the prosecutor that deft, had acted from 
corrupt motives, or show facts from which the 
ct. must necessarily infer such corrupt motives. — 
R. V, Saundpjrs (1847), 10 Q. B. 484 ; 9 L. T. 
O. S. 246 ; 2 Cox, C. C. 249 ; 116 E. R. 185. 

205. .] — If the justices have misconducted 

themselves & acted maid fide, they may be liable to 
a criminal information (Lord Campbell, C.J.). — 
Ex p, Hopwood (1850), 15 Q. B. 121 ; 4 New Sess. 
Cas.174 ; 19 L. J.M. C. 197; 18 Jur. 81 2 ; 117 E.R. 
404 ; sub nom. Re Hopwood, 15 L. T. O. S. 134 ; 
14 J. P. 590. 

Annotations: — Refd. Ex p. Williams (1851), 2 L. M. & P. 

580; R. V. Whitfield (1885), 15 Q. B. D. 122; R. v. 

Glamorganshire J J. (1889), 6 T. L. R. 636 ; K. v. Nat Bell 

Liquors, [1922] 2 A. C. 128. Mentd. Osgood v. Nelson 

(1869), 10 B. &S. 119. 

206. .] — The ct. vdll not presume that 

magistrates will not do their duty ; if they 
corruptly neglect to do so, they will be open to 
punishment (Lord Campbell, C.J .). — Ex p, 
Brighthelmstone Directors (1850), as reported 
in 4 New Sess. Cas. 298. 

207. .] — Seven artificers who left their 

master’s employment without notice one morning, 
were the same afternoon apprehended under a 
warrant, handcuffed & imprisoned until next 
morning at seven o’clock, when they were taken 
before a justice, who refused their request to 
postpone the hearing till they procured legal 
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assistance, & who heard all the ca>ses in the lump, 
without taking each separately, & awarded to 
each the punishment of forfeiture of one day’s 
wages : — Held : though the justice’s conduct 
was irregular & injudicious, still there was no 
suflBcient evidence of corruption to induce the 
ct. to grant a rule for a criminal information 
against him. — R. v, Lipscombe, Ex p. Biggins 
(1861), 26 J. P. 720. 

208. .] — CoLAM V, Manfield, No. 1124, 

post, 

D. Oppression. 

209. Information granted.] — An information 
lies against a justice for sending a servant to the 
house of correction for being saucy to his master. 
— R. V. Okby (1722), 8 Mod. Rep. 45 ; 88 E. R. 
36. 

210. .] — Anon. (1727), 1 Barn. K. B. 

22 ; 94 E. R. 16. 

211. .] — R. V. Mather (1733), 2 Barn. 

K. B. 249 ; Sess. Cas. K. B. 66 ; 94 E. R. 480. 

212. .] — R. V. Angell, No. 399, post 

213. .] — Three days before a borough 

election, a voter, who had become liable to pay 
a sum of money under an order of affiliation, was 
apprehended by virtue of a warrant, & brought 
before a magistrate. He was then told, that 
unless he paid the money, he should be committed 
to prison, but the magistrate added, that time for 
payment should be given, if he would consent to 
remain locked up in the station house for a short 
time. The ct. made absolute a rule for a criminal 
information against the magistrate. Qu. : 
whether a magistrate can be rendered amenable 
to punishment who is induced, by improper 
motives, to act in strict accordance with law. — 
R. V. Eagle (1837), 2 Jur. 63. 

214. .] — Information granted against a 

justice of peace for acting oppressively. — R. v. 
Soane (1738), Andr. 272 ; 95 E. R. 395. 

E. Extortion. 

215. Information granted.] — An information for 
extortion grant/cd against justices of the peace, for 
refusing to grant licenses to publicans unless on 
the payment of ten shillings, although this had 
been the practice of the borough for twenty-five 
years before. — R. v. Seymour (1740), 7 Mod. Rep. 
382 ; 87 E. R. 1305. 

216. .] — Information shall go against a 

justice for committing a man for not paying 
for discharging his warrant. — R. v. Jones (1742), 
1 Wils. 7 ; 96 E. R. 462. 

217. ,] — R. V. Balleny (1857), 30 L. T. 

O. S. 133. 


F. Matters Concerning Bail. 

218. Improperly refusing ball.] — R. v. Badger, 
No. 203, ante. 

219. Taking Improper ball.] — A justice of 
Surrey committed a man on suspicion of stealing a 
mare, & bound over the owner to prosecute. 
Afterwards upon examining two other persons, he 
admitted the party to bail. The prosecutor 
appeared at the assizes, & found a bill, but the 
party accused did not appear. The ct. granted 
an information against the justice, declaring they 
should not have bailed the man themselves. — 
R. V. Clarke (1744), 2 Stra. 1216 ; 93 E. R. 1140. 

220. .] — R. V. Lediard (1766), Say. 242 ; 

96 E. R. 807, 


O. Convicting Without Summons. 


221. Information granted.] — If a justice is 
empowered to make an order for suppressing 
alehouses, & on disobedience to make an order 
for the commitment of the offender, the latter 
order is not a bare execution of the first. The 
justice is punishable if he makes the latter order 
without summoning the offender. — R. v. Venables 
(1725), Fortes. Rep. 325 ; 2 Ld. Raym. 1405 ; 
8 Mod. Rep. 377 ; 1 Stra. 630 ; Sess. Cas. K. B. 
77 ; 92 E. R. 415 ; subsequent proceedings^ sub 
nom. R. V. Aldington (1726), 2 Stra. 678. 


AiiwUihons R. v. Qeg (1721), 1 Wtra. 475 ; 11. v. 

Lloyd (1734). 2 Barn. K. B. 4615. 

222. .]— R. V. ITeber (1731), 2 Barn. 

K. B. 101 ; 2 Stra. 915 ; 94 E. R. 382. 

^?mo/-afions Refd. R. v. Hughes (1879), 4 Q. B. D. 614. 
Mentd. Crepps i\ Durden (1777), 2 Oowp. 640. 

223. .]— R. V. Harwood (1738), 2 Stra. 

1088 ; Andr. 152 ; 93 E. R. 1050. 


H. Acting from Interest or Resentment. 

224. Information granted.]— Information against 

justices of the peace for acting from motives 
of resentment. — R. v. Hann (1765), 3 Burr. 1716 : 
97E. R. 1062. 

Annotation : — Refd. H. V. Davie (1781 ), 2 Doug:. K. B. 588. 

225. .] — R. r. Davis (1772), Lofft, 02 ; 98 

E. K. 534. 

226. .] — Where a magistrate, upon whose 

property a malicious trespass had been committed, 
issued a summons requiring the offender to appear 
before liimself, or some other magistrate, & 
purporting that information had been given to 
him, the magistrate, on oath ; whereas no oath 
had been taken, & the information bad been 
communicated by the magistrate to the informer, 
the ct., in discharging a rule for a criminal in- 
formation against the magistrate, refused to give 
him his costs. — R. v. Whately (1829), 4 Man. & 
Ry. K. B. 431 ; 2 Man. & Ry. M. 0. 313. 

227. .]~K. V. Barton, No. 182, ante. 

T. Wrongfully Granting or Refusing Licences. 

228. Information granted.] — On a motion for 
an information against a justice of the peace for 
refusing an ale license, on grounds set forth ; the 
party must allege that he was innocent. — R. v. 
Athay (1758), 2 Burr. 653 ; 97 E. R. 494. 

Annotations : — Refd. Biocklehauk v. R., [1924] 1 K. B. C47. 
Mentd. R. v. Sylvester (1 862), 26 J. P. 151 ; R. v. Bovinau, 
[1898J 1 Q. IL 668 ; R. v. Shaim, [1910] 2 K. B. 418. 

229. .] — R. V. Williams, R. v. Davis 

(1762), 3 Burr. 1317 ; 97 E. R. 851. 

See, further^ Intoxicating Liquors, Vol. XXX., 
p. 30, Nos. 209-218. 


J. Matters Concerning Mandamus. 

230. False return to mandamus.] — Where no 
one in particular is interested to bring an action 
for a false return to a mandamus, & the affidavits 
are contradictory, the ct. will direct an information 
to try the facts between the parties. — R. v. Spot- 
land Overseers (1735), Lee temp. Hard. 184 ; 
95 E. R. 119. 

Annotations : — Refd. R. v. Lancashire JJ. (1822), 1 Dow. & 
Ry. K. B. 485 ; R. v. Fall (1841), 1 Q. B. 636. 

231 . .] — R. V. Pettiward (1769), 4 Burr. 

2452 ; 98 E. R. 286. 

232. .] — Qu. : whether a criminal informa- 

tion will lie against justices for making a false 


PART III. SECT. 2, SUB-SECT. 4.— E. 

c. Exaction of money bu one of two 
riagistrates-^her not aiseentino.' 

J. — VOL. XXXIII. 


Vhere two defts. sat togrether as 
uagrlstrates, & one exacted a sum oi 
Qoney from a person charged before 
hem with a felony, the other not 


dissenting : — Held : they might be 
jointly convicted. — R, v. Tisdale & 
Shaver (1860), 20 U. C. R. 272.— CAN. 
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Sect. 2. — Criminal information : Snb-seot. 4, J., K. 
d: L.; svb-sect. 6, A.^ B,, C., D. cfc E. Sects. 
3c£:4. Partly. Sect.l.] 

return to a mandamus, unless the return is 
corruptly & wilfully false. 

Wliere justices had made a false return to a 
mandamus to appoint overseers for a township, 
<& the ct. had thereupon granted a rule nisi for a 
criminal information ; &, on showing cause 

against that rule, contradictory facts were dis- 
closed, which were directed to be tried by an 
issue, & after an issue had been prepared & 
delivered, the justices had abandoned the issue, 
& obtained a judge’s order for staying proceedings 
without prejudice to the question of costs, the ct. 
ordered the justices to pay the prosecutor the 
costs of preparing & delivering the issue. — R. v. 
Lancashire JJ. (1822), 1 Dow. & Ry. K. B. 485 ; 
1 Dow. & Ry. M. C. 127. 

233. Disobedience to mandamus.] — An infor- 
mation may be filed against justices of the peace 
for disobedience to a mandamus. — R. v. Corbett 
& COULSON (1756), Say. 267 ; 96 E. R. 875. 


241. .] — An information granted against a 

justice of the peace for adding another justice’s 
name to an order of removal. — R. v. Howard 
(1739), 7 Mod. Rep. 307 ; 87 E. R. 1268. 

242. Acting from political motives.] — An in- 
formation wanted against justices, etc., refusing 
to relieve burgesses appealing against a poor’s 
rate. — R. v. I%elps (1767), 2 Keny. 670 ; 96 
E. R. 1282. 

248. .] — R. V, Cozens (1780), 2 Doug. 

K. B. 426 ; 99 E. R. 273. 

244. Interfering with order of another magis- 
trate.] — A commitment by a justice of peace for a 
time certain, as for fourteen days, xmder Justices 
Commitment Act, 1744 (c. 5), is a commitment in 
execution, &, the party is not entitled to be bailed. 
If another magistrate, on illegal & corrupt motives, 
discharge a person so committed, the ct. will grant 
an information against him. The ct., on granting 
an information, will not require the prosecutor to 
give security for the costs, in case deft, should be 
acquitted beyond the extent of the recognisance 
in £20 required by 4 Will. & Mar. c. 18, s. 2. — R. v. 
Brooke (1788), 2 Term Rep. 190 ; 100 E. R. 103. 


K. Failure to Suppress Riot. 

234. Information granted.] — Magistrates are 
not criminally answerable for not having called out 
special constables, & compelled them to act pur- 
suant to Special Constables Act, 1831 (c. 41), 
unless it be proved that information was laid 
before them on oath, of a riot, etc., having occurred 
or being expected. 

There is no doubt in point of law, that a public 
officer guilty of a criminal neglect in the discharge 
of his duty is liable to an indictment or informa- 
tion (Littledalb, J.).— R. V. PiNNBY (1832), 3 
B. & Ad. 947 ; 6 C. & P. 254 ; 3 State Tr. N. S. 
11 ; 1 Nev. & M. M. C. 307 ; 110 E. R. 349. 


Annotations : — Refd. V. GlamorRau County Council, 

[1899] 2 Q. B. 536. Mentd. R. v. Holden (1833), 5 B. & 
Ad. 347 ; Phillips v. Eyre (1870), L. R. 6 Q. B. 1. 
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-•] — A magistrate, being responsible 
for order in the district over which he has control, 
& the Comr. of Police for the Metropolis being 
the officer mainly responsible for the preservation 
of peace & order in the metropolis, if a magistrate 
or such commissioner lazily, stupidly, or negligently 
fails to take the precautions necessary to preserve 
order, he can be proceeded against in a criminal ct., 
& be called upon to answer for his neglect of duty. 
~R. V. Graham & Burns (1888), 4 T. L. R. 212 ; 
16 Cox, C. C. 420. 

Annotations : — Mentd. Exp. Lewis (1888), 21 Q. B. D. 191 ; 
Field V. Metropolitan Police Receiver, [1907] 2 K. B. 853 ; 
Burden v. Rigler (1910), 27 T. L. R. 140. 


Annotations: — Mentd. R. v. Rhodes (1791), 4 Term Rep. 
220 ; KendaU v. Wilkinson (1855), 4 E. & B. 680 ; R. v. 
WUmot (1801), 4 L. T. 208. 

245. Improperly making appointment.] — R. v. 
SoMERSBTSHiKB JJ., No. 200, ante. 

246. Bribery in election.] — R. v. Steward, 
No. 164, ante. 

247. Refusal to hear evidence.] — If justices 
wilfully refuse to receive legal evidence, that is 
misconduct for which they can be brought here by 
criminal information (Lord Denman, O.J.h — R. 
V. Higgins (1843), 17 L. J. Q. B. 63, n. ; 2 L. T. 
O. S. 167 ; 8 J. P. 486 ; sub nom. Ex p. Higgins, 
10 Jut. 838. 

248. .] — Ex p. Smerdon (1850), 15 L. T. 

O. 8, 141 ; sub nom. R. v. Hole, 14 J. P. Jo. 362. 


Sub-sect. 6. — Procedure. 

A. In General. 

249. Exculpatory affidavit from applicant.] — 
The ct. will not grant an information against a 
magistrate for having improperly convicted a 
person, unless the party complaining makes an 
exculpatory affidavit denying the fact. — R. v. 
Webster (1789), 3 Term Rep. 388 ; 100 E. R. 
636. 

250. Refused where action pending.] — ^An in- 
for^tion against a justice of peace refused till an 
action for the same offence is discontinued. — R. 


L. Other Cases. 

236. Wilful absence from sessions.]— Information 
against a justice for absenting from the sessions. 
— R. V. Fox (1717), 1 Stra. 21 ; 93 E. R. 369. 

237. Refusal to tender oath.] — R. v. Newton 
( 1721), 1 Stra. 413 ; 93 E. R. 604. 

Tendering illegal oath.] — R. v. Robb 
( 1729), 1 Bam. K. B. 263 ; 94 E. R. 179. 

239. Making Improper return of conviction.] — 
Anon. (1731), 2 Bam. K. B. 8 ; 94 E. R. 322. 

240. Making Improper order of removal.] — 
I^nfonnation granted against a justice of peace 
because he alone took an examination in order to 
m^e an order of removal,' & upon a complaint 
not statmg that the person to be removed was 
ii^ly to become chargeable ; also against two 
other justices for signing the order without 
examination, & without summoning the party dt 
demandi^ BecTOty.--R. v. Wykes (1788), Andr. 
238 ; 2 Stra. 1092 ; 96 E. R. 379. 


V. yielding (1759), 2 Keny. 380 ; 2 Burr. 719 ; 96 
B. R. 1219. 

Annotation : — Mentd. Caddy v. Barlow (1827), 1 Man. & Ky. 

K. B. 275. 

B. Time for Application. 

See, generally. Criminal Law, Vol. XIV., p. 362. 
No. 3710. 

261. Dplng term when offence committed.] — 
The ct. will grant a rule nisi for a criminal informa- 
tion at the end of a term against a noiagistrate for 
malpractices during the term ; but not for any 
misconduct before the term. — R. v. Smith (1796), 
7 Term Rep. 80 ; 101 B. R. 866, 

252. In second term after commission of offence 
— No intervenflig assize.] — A criminal information 
may be moved for against magistrates for mis- 
conduct in the execution of their offices in the 
second term after the offence committed, there 
being no intervening assizes. — v, Harries 
(1811), 13 Bast, 270 ; 104 B. R. 874. 
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268. In time for hearing during term.] — 

The ct. will not grant a rule nisi for a criminal 
information against a magistrate so late in the 
second term after the imputed offence, as to 
preclude him from the opportunity of showing 
cause against it in the same term. — R. v. Mabshaix 
(1811), 13 East, 322 ; 104 B. R. 394. 

254. .] — R. V. Saunders, No. 204, 

ante. 

255. More than a year after commission of 
offence — Circumstances not known to prosecutor 
till Just before application.] — Where the facts tend- 
ing to criminate a magistrate took place twelve 
months before the application to the ct., they 
refused to grant a criminal information, although 
the prosecutor, in order to excuse the delay, stated 
that the facts had not come to his knowledge till 
very shortly previous to the application. — R. v. 
Bishop (1822), 5 B. & Aid. 612 ; 2 Dow. & Ry. 
M. C. 65 ; 106 E. R. 1314. 

Annotation : — Refd. R. v. JoUie (1833), 2 L. J. K. B. 141. 

C. Notice of Application. 

256. Necessity for.] — A party who applies to 
the ct. for a criminal information against deft, for 
breach of duty as a magistrate as well as an 
Individual, must, before motion give notice to 
deft, of his intended application. — R. v. Hemtng 
(1833), 6 B. & Ad. 066 ; 2 Nev. & M. K. B. 477 ; 
1 Nev. & M. M. C. 445 ; 3 L. J. M. O. 3 ; 110 E. R. 
936. 

257. Sufficiency of notice.] — R. v. Shrews- 
bury JJ. (1733), 2 Bam. K. B. 272 ; 94 E. R. 
195. 

258. Length of notice required to be given — Six 
lays.] — Exp. Pentiman, No. 201, ante. 

259. .] — Notice of an application for 

i criminal information against a magistrate was 
served on Apr. 13, two days before Easter Term, 
& stated that the application would be made in 
Easter Term. A second notice was served on 
'Ipr. 27, which stated that the application would 
3e made on May 2. Counsel for deft, objected that 
;ix days’ previous notice of the intended motion 
iad not been given, but offered to waive the 
)bjection : — Held: (1) the notice of an intended 
notion for Easter Term, dated Apr. 13, was bad 
because within two days of the term, & the second 


notice could not be engrafted on it ; (2) the ct. 
would not permit such an objection to be waived. — 
Re Pyrkb (1843), 1 L. T. O. S. 263 ; svb nom. R, v. 
Pyrke, 7 J. P. 516. 

260. Objection to Insufficiency — Waiver.] — Re 

Pyrke, No. 259, ante. 

D. Contents of Affidavits. 

See Criminal Law, Vol. XIV., pp. 355-367, 
Nos. 3757-3771. 

261. Whole case.]— R. v. Wallis (1772), Loflft, 
37 ; 98 E. R. 620. 

262. Circumstances of strong suspicion.] — R. 
V. Williamson, No. 199, ante. 

263. Belief in corrupt motive.] — R. v. 
Williamson, No. 199, ante. 

284. On facts necessarily Inferring such 

motive.] — R. v. Saunders, No. 204, ante. 

E. Costs. 

265. Liability of unsuccessful complainant — 
Frivolous complaint.] — The attorney & com- 
plainant shaU pay costs upon the discharging of a 
rule obtained against a justice of the peace upon 
grounds appearing to be frivolous. — R. v. Fielding 
(1758), 2 Burr. 654 ; 97 B. R. 495. 

Annotation : — Refd. R. v. Johnson (1794), Ridg. temp. H. 

158, n. 

266. .] — R. V. Palmer, No. 189, ante. 


Sect. 3.— INDICTMENTS. 

267. Defamation of grand Jury.] — R. v. 
Skinner (1772), Lofft, 54 ; 98 E. R. 529. 

Annotations: — Mentd. Kennedy v. Hilliard (1859), 1 L. T. 
78 ; Dawkins v. Rokeby (1873), L. R. 8 Q. B. 255 ; 
Seaman v. Nethcrclift (1876), 1 C. P. D. 540 ; Miineter v. 
Lamb (1883), 11 Q. B. D. 588 ; Copartnership Farms v, 
Harvey-Srnith, [19181 2 K. B. 405. 

See, further. Public Authorities. 


Sect. 4.— PROTECTION OF MAGISTRATES. 

See Criminal Law, Vol. XV., pp. 702, 703, 
Nos. 7586-7590, 7595-7601 ; Libel & Slander, 
Vol. XXXII., pp. 104, 105, Nos. 1354-1356 ; 
Public Authorities. 
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Sect. L— IN GENERAL. 

268. Jurisdiction given by Act of Parliament — 
larrower construction adopted.] — The ct. will not 
rant a mandamus to the justices of a borough, 
ommandinjg them to hear an application for an 
rder of filiation, under 2 & 3 Viet. c. 85, s. 1, 
inhere the bastard is chargeable to a parish which 
i not within the borough, but is within the same 
nion, & is imder the jurisdiction of the county 
istices, it being doubtful whether the borough 
istices have any jurisdiction to make the order. 


Where words of an Act of Parliament are 
general, & if construed strictly, & literally they 
would extend the limits of the jurisdictions of 
justices, the ct. will only give them a narrower 
construction (Coleridge, J .). — Ex p. Walling- 
ford Union Guardians (1841), 9 Dowl. 987 ; 6 
Jur. 1085. 

Limits of criminal Jurisdiction .] — See Criminal 
Law, Vol. XIV., pp. 132-141, Nos. 1042-1147. 

Venue .] — See Criminal Law, Vol. XIV., pp. 
142-161, Nos. 1148-1258. 


III. SECT. 2. SUB-SECT. 6.— C. 

266 I. Necessity for .} — Bustard v. 
^HOFiKLD (1834). 4 O. 3. 11.— CAN. 
258 i. Length of notice required to he 
•oen — Six days .} — A magistrate Is 
Hi tied to six days* notice of a motion 
r a orlmlnal information against him 
r a violation of his du^. The motion 
ust be made In eumolent time to 


enable him to answer the same term. 

R. V. Heustis (1853), James, 101.— 

CAN. 

25g ii. ^.] — R. V. Rab (1874), 

I. R, 8 O. L. 624.— IR. 

PART IV. SECT. 1. 

a. Proceedings taken in foreign 
couTUry.}-—A. magflstrato has no jnrls 


diction to administer an oath & take 
examination within the limits of a 
foreign country. & a commitment 
founded on such proceedings is void. 
Sc aflords no jurisdiction in an action 
of trespass against the magistrate.— 
Nary v. Owen (1838), 2 Ber. 669. — 
CAN. 

e. Stipendiary magistrate.] — R. v. 

X 2 
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Magistrates. 


Sect, 1 . — In generah Sects, 2, 3, 4, 5 6.] 

Offences In regard to animals.]— A nimals 
Vol. II., pp. 248, 288, 298, 800, Nos. 816, 688, 690, 
676-682, 691. 

Fraudulent removal of distress .] — See Distress, 
Vol. XVIII., p. 866, No. 1088. 

Offences In regard to food & drugs.] — See Food 
& Drugs, Vol. XXV., pp. 100, 101, Nos. 288-240. 

Desertion of wife .] — See Husband & Wife, Vol. 
XXVII., pp. 654, 655. Nos. 6081-6087. 

Offences against revenue laws .] — See Revenue. 
Offences in regard to seamen .] — See Shipping. 
Offences in regard to street vehicles.] — See 
Street and Aerial Traffic. 


Sect. 2.— COUNTY JUSTICES. 

See Criminal Law Act, 1826 (c. 64), s. 12 ; 
Metropolitan Police Courts Act, 1839 (c. 71), s. 18 ; 
Counties (Detached Parts) Act, 1839 (c. 82), s. 1 ; 
Counties (Detached Parts) Act, 1844 (c. 61), s. 3 ; 
Indictable Offences Act, 1848 (c. 42), ss. 6, 7 ; 
Summary Jurisdiction Act, 1848 (c. 43), ss. 6, 6 ; 
Mimicipal Corporations Act, 1882 (c. 50), s. 154 ; 
Justice of the Peace Act, 1006 (c. 16), s. 6 ; 
Criminal Justice Act, 1925 (c. 86), s. 31. 

269. Limited to locality named in commission.] 
— (1) The examination upon oath required by 27 
Eliz. c. 18, in the case of hue & cry, may be taken 
by a justice of the county, though he is not in the 
county at the time of taking it, for it is a ministerial 
act. 

(2) A justice of the peace cannot exercise any 
jurisdiction or do any judicial act out of the 
borough or county for which he is appointed. 
But a justice of the peace may take a mere exami- 
nation out of his borough or county relating to an 
act done in it, for it is not an act of jurisdiction. — 
Helier V, Benhurst Hundred (1631), Ci*o. Car. 
211 ; 79 E. E. 785. 

Annot4xtion8 : — As to (1) Rcfd. Griffith v. Walker (1752), 

1 WUb. 336. As to (2) Distd. Talbot v. Hubble (1740), 7 
Mod. Rep. 326. Bsfd- R. v. Stainforth (1847), 11 Q. B. 66. 

270. Act giving jurisdiction to “ any justice 

of the peace of the United Kingdom."] — Be 
Peerless, No. 289, post. 

271. Justices for adjoining counties.] — 

R. V. Tiffield (Inhabitants) (1858), 22 J. P. Jo. 
784, D. C. 

272. Distinction between judicial & 

ministerial acts.] — Helier v. Benhurst Hun- 
dred, No. 269, ante. 

273. .] — An allowance of an inden- 

ture of apprenticeship is a ministerial & not a 
judicial act, so as to make it essential that it 
should show that it was made within the juris- 
diction of the justices. Therefore an allowance 
by two justices “ of & for the county,” is sufficient. 
— R. V. Stainforth (Inhabitants) (1847), 11 
Q. B. 66 ; 3 New Sees. Cas. 53 ; 17 L. J. M. C. 26 ; 
10 L. T. O. S. 412 ; 12 J. P. 105 ; 12 Jur. 95 ; 116 

*¥■•% rN y*. i-k 


Annotations : — Distd. R. v. Totness (1849), 11 Q. B. 80. 
Retd. R. V. PrcHton (1848), 12 Q. B. 816; Staverton 
Overseers v. Ashburton Overseers (1856), 4 E. & B. 526 ; 
R. V. Broadhompston (1858), 5 Jur. N. S. 267. 


274. .] — All judicial acts by persons 

whose authority is limited as to locality 
the face of them, purport to be done witl^ the 
locality. The act of justices in determining on 
the propriety of making an order to bind a pm^ 
apprentice, under 66 Geo. 3, c. 139, is judicial ; but, 
on execution of the indenture, their allowance, 
under sect, 1, in pursuance of the order previously 
made, is not a judicial act, & consequently need 
not purport to be executed within the jurisdiction 
of the justices signing it. Where the justices aCT, 
under sect. 2, for the place in which the child is to 
serve, they determine on the propriety at the time 
of allowance ; & consequently an allowance under 
sect. 2 is a judicial act, & must, on the face of it, 
purport to be executed within the jurisdiction of 
the justices signing. — ^R. v. Totness 
TANT8) (1849), 11 Q. B. 80 ; 3 New Sess. C^. 350 ; 
18 L. J. M. C. 46 ; 12 L. T. O. S. 373 ; 13 J. P. 
283 ; 13 Jur. 168 ; 116 E. R. 406. 

Annotations .‘—Conad. Staverton Overseeij v. ;ABbb^-on 
Overseers (1855), 4 E. & B. 526. Refd. R. 

(1849), 14 Q. B. 221, Mentd. ParkcB v. Parkes (1852), 2 

Rob. Eccl. 618. 

276. Whether jurisdiction extends to all petty 
sessional divisions in county — Indictable offences.] 
— Defts. were indicted at the Cambridgeshire 
quarter sessions for conspiracy. The offence with 
which defts. were charged was committed in the 
petty sessional division of Bottisham, in the above 
county, but they were arrested outside the county 
upon a warrant, issued by a justice for the petty 
sessional division of Cambridge, commanding the 
constables to apprehend defts. & take them before 
the justice who signed the warrant, or other 
justices at Bottisham. Defts. were apprehended 
in pursuance of the warrant, brought before a 
justice for the Cambridge petty sessional division, 
& remanded to Chesterton, where the petty 
sessions for that division were usually held. At 
the hearing before the justices at Chesterton it was 
objected that they had no jurisdiction to hear a 
case arising in another petty sessional division. 
The justices overruled the objection, & com- 
mitted defts. for trial. The sessions having refused 
to quash the indictment under Vexatious Indict- 
ments Act, 1869 (c. 17), upon the same objection, 
the trial was proceeded with & defts. convicted 
Held: the conviction was right, inasmuch as it 
was competent for the Justices sitting at the 
Cambridge petty sessional division to hear & send 
for trial a case arising within another petty 
sessional division of the same coimty, & therefore 
Vexatious Indictments Act, 1859 (c. 17), had no 
application. — R. v. Beckley (1887), 20 Q. B. D. 
187 ; 57 L. J. M. C. 22 ; 57 L. T. 716 ; 62 J. P. 
120 ; 36 W. R. 160 ; 4 T. L. R. 151 ; 16 Cox, C. 0. 
331, C. C. R. 

Annotations :—VoM. Caistor R. D. C. v. Taylor (1?07), 97 
L. T. 281 ; R. V. Beacontroo JJ., R. v. Wright, [1915] 3 
K. B. 388. 

276. Under Public Health Acts.] — A 

person cannot be summarily convicted imder above 
Act, for an offence against that Act, except by 
the justices acting in & for the petty sessional 
division in which the offence was committed. — 
B, V. Broadhurst (1863), 1 New Rep. 477 ; 32 
L. J. M. 0. 168 ; 27 J. P. 580 ; 11 W. B. 425. 

277. .] — Where a rural district extends 

into several petty sessional divisions in a county, 


Brown (1898), 31 N. S. R. (19 R. & G.) 

401.— CAN. 

f. Claim for possession of whale — 
Whale found more than three miles 
from shore .} — magistrate had Juris- 
diction to hear & determine a claim 
for possession of a whale, although 
found more than three miles from shore. 


where it has been brought to land.-— 
Baij>ick V. Jackson (1910), 30 N. Z. 
L. R. 343.— N.Z. 

PART IV. SECT. 2. 

269 i. Limited to localUy named in 
commission.y^ll. v. Abbott (1888), 
15 O. R. 640.— CAN. 


269 il. .] — R. V. Dowlino (1889), 

17 O. R. 698.— CAN. 

269 ill. .] — Tobtquic Salmon 

Club r. McDonald (1904), 36 N. B. R. 
689.— CAN. 

269 iv. .] — R. V. Johnson (1904), 

24 O. L. T. 266 j 7 O. L. R. 625 ; 3 
O. W. R. 221.-^AN. 
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justices of the peace acting in & for any one of 
these petty sessional divisions have jurisdiction to 
hear & determine a complaint by the council of 
the rural district against overseers of a parish in 
one of these divisions for making default in paying 
over to the council a sum of money which they 
had been ordered by the council to pay as the 
contribution of the parish to the special expenses 
incurred by the council under above Act ; &> in 
such cases the council may make their complaint 
in any one of the petty sessional divisions into 
which their district extends, & are not limited to 
that petty sessional division in which the matter 
of complaint arose. — Caistor Rurai. District 
Council v, Taylor (1907), 97 L. T. 281 ; 71 J. P. 
310 ; 6 L. G. R. 767, D. C. 

Annotation : — Folld. R. v. Beaoontroo JJ., R. v. Wright, 

[1915] 3 K. B. 388. 

Under Sale of Food & Drugs Act, 1875 

(c. 63).] — See Food & Drugs, Vol. XXV., p. 104, 
Nos. 268, 269. 

Bastardy proceedings.] — See Bastardy, 

Vol. III., pp. 389, 390, Nos. 275-280. 

278. Where county partly within metropolitan 
police division — Justices sitting outside division — 
Offence committed within division.] — Resp. was 
charged before justices of the county of Kent, 
sitting at Dartford, out of the metropolitan police 
district, with committing an offence under Metro- 
politan Police Act, 1839 (c. 47), s. 64, at Bexley, 
which is a place within the metropolitan police 
district, not assigned to any of the police cts. of 
the metropolis : — Held : affirming the opinion of 
the justices, they had no jurisdiction to try the 
offence. — Dann v. Manby (1872), 26 L. T. 730 ; 
37 J. P. 117 ; sub nom, R. v, Kent JJ., Dann v. 
Manby, 20 W. R. 627. 

Jurisdiction within boroughs & liberties.] — See 

Part I., Sect. 4, sub -sect. 2, ante* 


Sect. 3.— BOROUGH JUSTICES. 

See Municipal Corporations Act, 1882 (c. 50), 
s. 1,58. 

279. Limited to borough.] — Helier v. Ben- 
hurst Hundred, No. 269, ante* 

280. Will not be extended .] — Ex p. 

Wallingford Union Guardians, No. 268, ante. 

Exclusion of jurisdiction of county Justices.] — 
See Part I., Sect. 4, ante. 


Sect. 4.--LONDON JUSTICES. 

See Metropolitan Police Courts Act, 1839 (c. 71), 
s. 42 ; Metropolitan Police Courts Act, 1840 (c. 84), 
s. 6 ; Local Government Act, 1888 (c. 41), s. 115. 

To hear Information for offence — Under Weights 
& Measures Act, 1878.] — See Weights & 
Measures. 

Entitled to benefit of statutes giving limitation 
of time — As In actions against metropolitan police 
magistrate .] — See Public Authorities. 

To whom penalties payable .] — See No. 1725, post. 

Concurrent jurisdiction of metropolitan police 
magistrate .] — See Sect. 6, post. 


Sect. 5.— METROPOUTAN POUCE MAGISTRATES. 

See, generally. Metropolitan Police Courts Act, 

1839 (c. 71) ; Metropolitan Police Courts Act, 

1840 (c. 84) ; Summary Jurisdiction Act, 1848 
(c. 43), s. 33 ; Summary Jurisdiction Act, 1879 
(c. 49), s. 20 (10) ; Interpretation Act, 1889 (c. 63), 
8. 13 (12), (13). 

281. Extends to whole metropolitan area — Not 
limited to division in which sitting.] — The juris- 
diction of a metropolitan police magistrate extends 
to the whole area covered by his commission, viz., 
the metropolitan police district, & is not limited to 
the division of the metropolis in the ct. of which 
he happens to be sitting. — Froud v. Froud (1920), 
123 L. T. 176 ; 36 T. L. R. 505 ; 26 Cox, C. C. 
605, D. C. 

282. .] — A metropolitan police magis- 

trate may exercise at any poUce ct. the powers of 
two justices of the peace over any offence com- 
mitted within the county, even though not within 
the district assigned to the particular police ct. — 
R. V. Richards (1851), 16 L. T. O. S. 386 ; 15 
J. P. Jo. 64. 

283. Exercise of powers of two justices of the 
peace.] — A police magistrate sitting alone has 
jurisdiction under Metropolitan Police Courts Act, 
1839 (c. 71), s. 14, to do any act which would 
otherwise require two justices. 

T., a pauper, was bound apprentice by the parish 
of A., which is within the city & liberty of West- 
minster, into the parish of St. George, Bloomsbury, 
in the county of Middlesex. Justices of the peace 
for the county of Middlesex have concurrent juris- 
diction, & usually act within the city & liberty of 
Westminster. By Parish Apprentices Act, 1816 
(c. 139), s. 2, where the binding of an apprentice 
is into a different county or jurisdiction from that 
in which the binding parish is situate, the indenture 
is to be allowed by two justices of each jurisdiction ; 
& by 3 & 4 Will. 4, c. 63, s. 3, indentures for binding 
parish apprentices within any city, etc., are to be 
allowed by two justices, one acting for & on behalf 
of the city, etc., within the limits of which the 
apprentice is bound. By Metropolitan Police 
Courts Act, 1838 (c. 71), s. 14, any one police 
magistrate may do at any police ct. any act which 
by any law then in force, or by an 3 ^ law not con- 
taining an express enactment to the contrary 
thereafter to be made, was or should be directed 
to be done by more than one justice : — Held : the 
indenture of apprenticeship had been properly 
allowed by a single police magistrate sitting at 
his ct. within the metropolitan police district, he 
being a justice of the peace for the city & liberty 
of Westminster & county of Middlesex. — R. v, 
St. George’s, Bloomsbury (Inhabitants) (1851), 
16 Q. B. 1005 ; 4 New Sess. Cas. 669 ; 20 L. J. 
M. C. 200 ; 17 L. T. O. S. 92 ; 15 J. P. 466 ; 15 

Jur. 799 ; 117 E. R. 1166. 

284. .] — R. V. Richards, No. 282, ante. 


Sect. 6.— ORDERS MUST SHOW JURISDICTION 

ON THEIR FACE. 

285. General rule.]— R. v. Dobbyn (1696), 2 
Salk. 474 ; 91 E. R. 408. 


PART IV. SECT. 3. 

. K. Stipendiary magistrate for muni - 
cipdl district — Jurisdidixm in incor- 
porated town within district .] — Jones 
V. Thompson (1917), 61 N. S. R. 192. 

CAN. 

h.. Offence outside borough hut 
^hin province — Discretion of stipen- 
ma^rate.^ — Re Seeley (1908), 


k. PoUce magistrate of city or 
incxfrvoraied town — J urisdi ctwn thrcniph- 
out province.]— R. v. MoEwbn (1908), 

17 Man. L. R. 477. — CAN. 

l. Exercise of jurisdiction in other 

boroughs — Police magistrate— When re- 
quested-h-n. »• (1907), 10 

O. W. R. 790 ; 15 O. L. R. 100. — CAN. 


m. Whether residence within city 
essentidl.lr — R* v. Mobbis (1920), 63 


Sr. S. 11. 525.— -CAN. 

• 

PART IV. SECT. 6. 

2861. General rule.] — Gobbet v. 
JoCracicen (1878), 2 P. & B. 157. — 

JAN. 

n. Jurisdiction not stated in con- 
detion — Territorial jurisdiction — Lpea- 
ion of offence appearing in deposition.] 
—R. V. Pebbin (1888), 16 O. R. 446. — 

JAN, 



310 


Magistrates. 


Sect, 6. — Orders miist show jurisdiction on their 
face. Pari V, Sects. 1 <£: 2 ; Svb-seci. 1 .] 

286. .] — An order of two justices must 

show the coimty in which it was made. — ^A non. 
(1710), 11 Mod. Rep. 200 ; 88 E. R. 1030. 

287. .] — If, by 67 Geo. 3, c. 87, justices 

of one local jurisdiction have authority to convict 
for an offence committed within another, such 
authority must appear upon the face of the con- 
viction. 

Where justices of the port of D. convicted for an 
offence committed in the port of F. which had an 
exclusive jurisdiction, without showing on the 
face of the conviction that they had authority to 
do so, the conviction was quashed. — Ex p. Kite 
(1822), 2 Dow. & Ry. K. B. 212 ; 1 Dow. & Ry. 
M. C. 222. 

Annotation Refd. II. r. Nuan (1828), 3 Man. & Ry. K. B. 

76. 


288. .]- — An indenture of apprenticeship 

was aUowed oy two justices describing themselves 
as “ justices of the peace of the said county, 
dwelling in or near the said parish.” The county 
last mentioned was a county in respect of which 
they would not have jurisdiction over the subject- 
matter ; but the parish last mentioned had been 
described as in a county in respect of which they 
would have jurisdiction : — Held : the expression, 
taken entire sufficiently referred to the county 
which gave them jurisdiction ; although, accord- 
ing to strict grammatical construction, the word 
“ said ” referred to the county last antecedent. — 
R. V, COUNTESTHORPE (INHABITANTS) (1831), 2 
B. & Ad. 487 ; 0 L. J. O. S. M. C. 77 ; 109 E. R. 
1224. 

Annotations : — Refd. R. V. Arthbnrton (184G), 2 Now Sc«8, 

Cas. 316. Mentd. R. v. Hunt (1847). 9 L T. O. S. 496. 

^ warrant of commitment stated, 
that G. P. had been duly convicted before W. G. & 
T. B., two of Her Majesty’s justices of the peace 
for the county of Kent, for that he, G. P. being a 
subject, etc., was found on the high seas, within 
one hundred leagues of the coast of the United 
Kingdom, to wit. the coast of the county of Kent, 
on board a vessel there, from which part of the 
cargo had been thrown overboard, to prevent 
seizure : Held ; ( 1 ) as primd facie the magistrates 
had no jurisdiction upon the high seas, the warrant 
did not show jurisdiction, as it did not sufficiently 
disclose the circumstances from which alone juris- 
diction was given to the magistrates ; (2) the 

offences under 3 & 4 Will. 4, c. 63, s. 77, not being 
repealed by 4 & 6 Will. 4, c. 13, s. 2, the words 

any two justices ” in that sect, did not give 
jurisdiction to all justices in the United Kingdom, 
■^thout reference to the limits of their conunission, 
& it was not always enough to follow the form of 
warrant given in the Act. — Re Peerless (1841), 1 
Q. B. 143 ; 4 Per. & Dav. 628 ; 10 L. J. M, C. 67 ; 
6 Jur. 748 ; 113 E. R, 1084 ; siib nom, R. v. 
Peerless, Am. & H. 133 ; 6 J. P. 239. 

^G“d“^l-87l1.%Dowl. Union 

290. .] — The allowance [in an indenture of 

apprenticeship] purported to be made by two of 


His Majesty’s justices of the peace in & for the 
West Riding of the county of Y., etc. : — Held : It 
sufficiently appeared to have been made within 
their jurisdiction. — R. v, Aldbrough (Inhabi- 
tants) (1849), 13 Q. B. 190 ; 3 New Sess. Oas. 
486 ; 18 L. J. M. 0. 81 ; 13 L. T. O. S. 46 ; 13 
J. P. 331 ; 13 Jur. 322 ; 116 E. R. 1236. 

Annotation : — Refd. R. V. St. George, Bloomsbury (1855), 4 

E. & B. 520. 

291. .] — Justices, by a regular order, 

having the county as venues removed a pauper to 
his settlement ; & they, at the same time, by in- 
dorsement on the order of removal, suspended the 
execution on account of his illness. Afterwards 
one of the same justices & another justice, by 
order indorsed on the first order, directed a re- 
moval ; &, by a contemporaneous order, similarly 
indorsed, they directed payment of expenses. 
The last two orders did not, either by venue in the 
margin or statement in the body, show that they 
were made in the county : — Held : they were 
bad for this fault ; & they were quashed on 

certiorari. — R. v. Crow AN (Inhabitants) (1849), 
14 Q. B. 221 ; 4 New Mag. Cas. 13 ; 3 New Sess. 
Cas. 663 ; 19 L. J. M. C. 20 ; 14 L. T. O. S. 172 ; 
14 J. P. 207 ; 13 Jur. 1099 ; 117 E. R. 88. 

292. .] — An order of justices for the bind- 
ing of a parish apprentice, made under Parish 
Apprentices Act, 1816 (c. 139), must show on the 
face of the order itself that the justices acted at 
the time within their jurisdiction. 

Where, in the order two justices of the county of 
Middlesex, by whom it was made, were described 
as justices of the peace ” of the said county,” & 
in the margin were the words ” Middlesex, to wit,” 
& the order purported to be signed ” at the board- 
room of the Holborn Union Workhouse ” : — 
Held : the ct. could not take judicial notice that 
the boardroom was in the county of Middlesex ; & 
the order did not show on the face of it that the 
justices were acting within their jurisdiction, & 
being therefore bad, no settlement by service under 
the apprenticeship was gained. — R. v, St. 
George’s, Bloomsbury (Inhabitants) (1855),* 4 
E. & B. 620 ; 3 C. D. R. 650 ; 24 L. J. M. C. 49 ; 
24 L. T. O. 8. 213 ; 19 J. P. 166 ; 1 Jur. N. S. 
231 ; 3 W. R. 170 ; 119 E. R. 190. 

Annotations: — Distd. R. v. Holborn Union Grdns. (1856), 6 

E. & B. 715. Refd. R. V. Staverton (1865), 3 W. K. 173. 

293. .] — The allowance of justices to an 

mdenture for binding a parish apprentice under 
Poor Relief Act, 1601 (c. 2), is a judicial act, & it 
must appear on the face of the allowance that the 
justices were at the time of granting it acting 
within their jurisdiction. — Staverton (Church- 
wardens, etc.) V , Ashburton (Churchwardens, 
etc.) (1855), 4 B. & B. 626 ; 24 L. J. M. C. 63 ; 1 
Jur. N. 8. 233 ; 119 E. R. 193 ; sub nom, R. v, 
Staverton, 3 C. L. R. 562 ; 24 L. T. O. 8. 214 ; 
19 J. P. 229 ; 3 W. R. 173. 

See^ also. Part VIII., Sect. 6, sub-sect. 1, B. (a), 
post ; Bastardy, Vol. III., pp. 401, 402, No. 349. 

Judicial notice by court of places mentioned In 
order,]— See Evidence, Vol. XXII., pp. 161, 162, 
Nos. 1281-1296. 
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Part V. — Petty Sessions and Special Sessions. 


Sect. 1.— PETTY SESSIONS. 

294. Creation of division.] — 37 Geo. 3, c. 143» 
s. 1, by which the justices at their respective 
petty sessions within the divisions, districts, & 
other places of the several counties of England, are 
authorised to appoint examiners of weights & 
balances, extends only to such divisions, etc., as 
were known & recognised at the time when the 
Act passed ; &, therefore, such appointment made 
at a petty sessions, by two justices for a district 
which they had, without the consent of the other 
magistrates, created within the last five or six 
years, was held to be illegal. — B. v. Devon JJ. 
(1818), 1 B. & Aid. 688 ; 106 B. R. 216. 

Annotation : — Consd. R. v. Whittles (1849), 13 Q. R. 248. 

See Division of Counties Act, 1828 (c. 43) ; 
Petty Sessional Divisions Act, 1836 (c. 12) ; 
Petty Sessions Act, 1849 (c. 18) ; Petty Sessions 
& Lock-up House Act, 1868 (c. 22) ; Public 
Works Loans Act, 1876 (c. 89), s. 40 ; Summary 
Jurisdiction Act 1879 (c. 49), ss. 20, 30 ; Summary 
Jurisdiction Act, 1884 (c. 43), s. 8 ; Municipal 
Corporations Act, 1882 (c. 60), ss. 105, 160 ; Local 
Government Act, 1888 (c. 41), s. 3 ; Interpretation 
Act, 1889 (c. 63), s. 13. 

295. Holding of sessions at various places 

within division — Will not create new division.] — 
The fact of petty sessions for a division of a county 
having been usually held at several places within 
the limits of that division docs not constitute such 
places separate petty sessional divisions under 
Bastardy Act, 1846 (c. 10), s. 10. — B. v. Whittles 
(1849), 13 Q. B. 248 ; 3 New Mag. Cas. 102 ; 3 
New Sess. Cas. 397 ; 18 L. J. M. C. 96 : 12 L. T. 
O. S. 447 ; 13 J. P. 366 ; 13 Jur. 403 ; 116 
E. R. 1258, 

Annotation: — Reid. Lawson v. Reynolds, [1904 J 1 Ch. 718. 

296. Petty sessional court house — What is.] — 
In a borough which had no separate commission 
of the peace the mayor & a county justice used to 
sit at the town haU, where they held petty & 
special sessions. Since Summary Jurisdiction 
Act, 1879 (c. 49), s. 20, petty sessions had been 
held at the county hall only, but latterly, since 
Summary Jurisdiction Act, 1884 (c. 43), the 
justices again sat in the town hall : — Held : the 
town hall was a petty sessional court house 
within Summary Jurisdiction Act, 1879 (c. 49), 
s. 20, being a place where justices were accustomed 
to assemble. — Jones v. Jones (1886), 51 J. P. 198. 

297. Cost of providing.] — A local Act 

passed in 1843 provided for the appointment of a 
stipendiary justice for a certain district & em- 
powered quarter sessions of the county to provide 
“ a suitable office or offices for transacting the 
magisterial business of the district included within 
the limits of this Act.” The salary of the justice 
& the expenses of providing the office or offices 
were to be paid out of rates levied imdor the Act 
upon the district. In 1845 an office was provided 
which was used as a petty sessional court house. 
By subsequent local Acts of 1868 & 1894 the dis- 
trict was extended, & the justice was required to 
sit in different parts of the added areas, the powers 
of the Act of 1843 being applied to the whole 
district : — Held : the words ” office or offices ” in 
the Act of 1843 included cts. for the justice to act 
in, & the enactment for the provision of such cts. 
was not impliedly repealed by Petty Sessions Act, 
1849 (c. 18) ; &, therefore, the cost of proving 
additional petty sessional court houses required 


for the district was chargeable upon the district 
within the limits of the local Acts & not upon the 
county generally. — B. r. Hunton, Ex p. Glamor- 
ganshire County Council (1904), 68 J. P. 453 ; 
2 L. G. B. 917, C. A. 


Sect. 2.— SPECIAL SESSIONS. 

Sub-sect. 1. — In General. 

See Division of Counties Act, 1828 (c. 43) ; 
Petty Sessional Divisions Act, 1836 (c. 12) ; 
Licensing (Consolidation) Act, 1910 (c. 24), s. 83, 

298. General nature of special sessions.] — Jus- 
tices sitting in special petty sessions under Juries 
Act, 1825 (c. 50), s. 10, for revising the lists of 
jurors, are not a ct. of summary jurisdiction 
within Interpretation Act, 1889 (c. 63), s. 13 (11), 
& have no power under Summary Jurisdiction 
Act, 1879 (c. 49), s. 33, or otherwise to state a 
special case for the opinion of the High Ct. upon 
the application of a person aggrieved by their 
decision. 

It more nearly resembles the proceedings of a 
public authority, who are aUowed to act on their 
own knowledge without being bound & fettered 
by the ordinary rules of evidence ; &, in my 

opinion the provisions of Summary Jurisdiction 
Act, 1879 (c. 49), are not sufficient to justify us in 
holding that justices, when acting under Juries 
Act, 1825 (c. 22), are a ct. of summary jurisdiction 
with power to state a special case (Lord Alvbr- 
STONE, C.J.). — HaGMAIBB V. WiLLBSDEN OVER- 
SEERS, [1904] 2 K. B. 316 ; 73 L. J. K. B. 638 ; 
90 L. T. 683 ; 68 J. P. 343 ; 20 T. L. B. 494 ; 2 
L. O. K. 965 ; suh nom. Hogmaier v, Willesden 
Overseers, 52 W. B. 654 ; 48 Sol. Jo. 494, D. C. 

Annotations : — FoUd. Nowinan v. Fowter (1910), 80 L. J. 

K. B. 300. Re!d. R. v. Johnson, Ex p. Thomely (1905), 

92 L. T. 654 ; R. r. Southampton LiconsiuK JJ., Ex p. 

Cardy, [1906] 1 K. B. 446; R. v. Allen (1911). 81 

L. J. K, B. 258 ; Huish v. Liverpool JJ., [1914] 1 K. B. 

109. 

299. Order for division of county — Whether 

appeal lies.] — Where an order for altering the 
arrangement of the parishes, etc., of any county 
for the purpose of holding special sessions has been 
made under Division of Counties Act, 1828 (c. 43), 
ss. 2, 4, there is no appeal against it, sects. 8 9 

of that Act applying to orders made under the 
authority of sect. 7 only. — B. v. Derbyshire JJ. 
(1832), 1 Dowl. 386. ^ ^ ^ 

800. Order of special sessions— Need not show 
jurisdiction on Its face.] — Where an order made by 
three justices of a petty sessional division of a 
county, on the county treasurer, for the payment 
of the expenses of special constables, who had been 
called out & had served in such division, under 
Special Constables Act, 1831 (c. 41), has been 
obeyed by the treasurer, & the expenses have been 
incurred, the money paid, & the item allowed in 
his accounts, the ct. ^will not issuelthe wnt of 
certiorari for the purpose of quashing the order, 
upon grounds affecting the regularity of the 
ceedings in respect of the appointment of the 
constables, or the making of the order. Semble : 
such an order is in the nature of a direction to the 
officer of the justices, & need not show on the face 
of it that the justices signing it had jurisdiction 
to make it. — B. v. Newborough (Lord) (1869), 
L. R. 4 Q. B. 686 ; 10 B. & S. 586 ; 38 L. J. M. 0. 
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Sect, 2 . — Special sessions : Svib-sects* 1 <£? 2. Sect, 
3, PaH VI. Sects, 1, 2, 3 4.] 

129 ; 17 W. B. 861 ; svb nom, B. v. Carnarvon- 
shire JJ., 20 L. T. 818. 

Annoiationa : — Mentd. R. v. Smroy JJ. (1870), L. R. 5 Q. B. 
466 ; R. V. Jolinaon (1905), 74 L. J. K. B. 585. 

Notice of sessions — Under Highway Acts.] — 
See Highways, Vol. XXVI., pp. 480, 481, Nos. 
1919-1927. 


Sub-sect. 2. — Particular Sessions. 

Brewster sessions.] — See Intoxicating Liquors, 
Vol. XXX., p. 12, Nos. 43 et seq, 

Biiiiard iicences.] — See Theatres. 

Licenced houses for lunatics.] — See Lunacy Act, 
1890 (c. 5), s. 177 ; Lunatics.^ 


Reformation of Jury llsy — See Juries Act, 1922 
(c. 11) ; Juries, Vol. XXX., p. 213, Nos. 12 et seq. 
Music & dancing licences.] — See Theatres. 
Rating appeals.] — See Bates & Bating. 
Regulations as to explosives.] — See Public 
Health. 

Theatre licences.] — See Theatres. 


Sect. 3.— POWERS EXERCISABLE AT PETTY OR 

SPECIAL SESSIONS. 

Powers under Highways Acts.] — See Highways, 
Vol. XXVI., p. 476, Nos. 1890 et seq. 

Appointment of overseers.] — Local Govern- 
ment, pp. 30, 31 Nos. 146, 166 ; Poor Law. 
Appointment of special constables.] — See Police. 


Part VI. — Jurisdiction of Courts of Summary Juris- 
diction and Single Justices. 


Sect, 1. — WHEN JUSTICES FORM COURT OF 
SUMMARY JURISDICTION. 

See Summary Jurisdiction Act, 1879 (c. 49), 
s. 20 ; Interpretation Act, 1889 (c, 63), s. 13 ; <fc, 
generally. Courts, Vol. XVI., p. 99, Nos. 6-14. 

Justices acting under Costs In Criminal Cases Act, 
1908 (c. 15 ).] — See Criminal Law, Vol. XV., 
p. 615, No. 6434. 

Distress for rates.]— Distress, Vol. XVIII., 
pp. 398, 399, 415, 422, Nos. 1389-1397, 1546- 
1550, 1603-1605. 

Licensing justices.] — See Intoxicating Liquors, 
Vol. XXX., pp. 60, 70, Nos. 546-548. 

In lunacy matters.]— S'ee Lunatics, pp. 249 ct 

seq., ante. 

In public health & vaccination matters.] — See 

Public Health. 

In rating matters.]— Bates & Bating. 

Theatre & cinema licences.] — See Theatres. 


Sect. 2.— OFFENCES SUMMARILY PUNISHABLE 

See Summary Jurisdiction Act, 1879 (c. 49) 
8. 20, Interpretation Act, 1889 (c. 63), s. 13. 

301. Creature of statute.] — All summary juris 
diction is the creature of statute (Blackburn, J. ) 

White v. Feast (1872), as reported in L. B 
7 Q. B. 353 ; 20 L. T. 611 ; 36 J. P. 436 ; suh nom 
B. V. Norfolk JJ., White v. Feast, 20 W. B. 382 
Anmtations R. v. Mussott (1872), 26 L. T. 429 

oo ju. 1 . : it. v. nane 

. Jo. 329. Mentd. R. v. French (1873). 3 
nny v. Thwaitee (1876). 2 Ex. D. 21 : Col 


U^9),^79 L. T. 734 ; Heaven v. Cnitchlcy (1903), 68 

^4 n T must be strictly within 

statute.] 4 Geo. 4, c. 34, s. 1, does not apply 


where the offence charged amounts to a felony. 
Therefore where deft, under that statute was con- 
victed by two justices, “ for that he the said W. 
did contract with T., as a servant in husbandry, 
& hath, in his said service & employment, been 
guilty of divers misdemeanours, m that he, the 
said W. did, on etc., purloin a quantity of barley 
to give to the horses under his care, contrary to 
the express commands of the said T. ; — Held : 
the offence charged here was a felony irrespective 
of the contract of service, & therefore a conviction 
under the statute was invalid. 

Justices should never convict summarily without 
all the necessary statutable preliminaries being 
complied with. In a case of this sort a summary 
conviction cannot be allowed merely because deft, 
has been guilty of a misdemeanour whilst ho 
remained in the service, but it should appear that 
the misdemeanour consisted of some misconduct 
which was a violation of his contract of service ; 
it is therefore important that the terms of the 
contract should be stated (Coleridge, J.). — Re 
Jacklin (18J4), 1 New Sess. Cas. 280 ; svb nom. 
Ex p. Jacklin, 2 Dowl. & L. 103 ; 13 L. J, M. 0. 
139 ; 3 L. T. O. S. 207 ; 8 J. P. 639. 

303. May be given by implication.] — By 

Contagious Diseases (Animals) Act, 1870 (c. 70), 
8. 67, if any person exposes, in a public place 
where animals are commonly exposed for sale, any 
animal affected with a contagious or infectious 
disease, he shall be deemed guilty of an offence 
against this Act, unless he shows, to the satis- 
faction of the justices before whom he is charged, 
that he did not know of the same being so affected ; 
& by sect. 103 a penalty not exceeding £20 is 
imposed on any person guilty of an offence against 
the Act : — Held : juris(iiction was impliedly given 
to justices smnmarily to convict in a penalty 


PART VI. SECT. 2. 

O. A,88Clult,J ■ I? 

(Alta.), [1919] 1 W. W. R. ^7^^ 


L'ANEORAFi^ fimi 

89 0an.Crii/cas. 318; i( 


293 ; [1923] 1 W. W. R. 1155.— CAN. 

q. Obstructing peace officer.] — B. 
V. Folkins, Ex p. MoAdam (1915), 
43 N. B. R. 638.— CAN. 

r. Trespassing on railway tracks.] 
— R. V. Hughbs (1895), 26 O. R. 486. — 
CAN. 

t. Wife beating.] — R. v. Zyla 
(1910), 17 W. L. R. 268.— GAN. 

a. Theft of goods valued leas than 


ten dollars.] — R. v. 
[192^ 1 D. L. R. 
W. W. R. 858.— CAN. 


Babiuk (Alta.) 
243 : [1924] 4 


b. SolemniscUion of infant* s marri^ 
ofifc. 1—R. V. Gallant (186i ). 10 N. B. R. 
(5 All.) 116.— CAN. 

0 . TUU to land involved.] — If, in 
a prosecution before a justioe of the 
peace, under Highway Act, the title 
to land comes in que^ion, It must be 
gone into by the iustloe if he entertains 
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a person guilty of an offence under Contagious 
Diseases (Animals) Act, 1870 (c. 70), s. 57. — 
Cullen v, Trimbi^ (1872), L. R. 7 Q. B. 416 ; 41 
L. «r. M. C. 132 ; 26 L. T. 691 ; 8uh nom* R. v. 
Lancashire JJ., Cullen v. Trimble, 20 W. R. 
701 ; 8vb nom* Cullen v, Lancashire JJ., 37 
J. P. 115. 

Annotation ; — Apld. Johnson u. Colam (1875), L. 11. 10 Q. B. 

544. 

804. .] — By Contagious Diseases 

(Animals) Act, 1869 (c. 70), s. 64, food & water 
are to be provided at railways to the satisfaction 
of the Privy Council, & such food & water is to be 
supplied, on the request in writing of the consignor 
or person in charge, to animals carried on the 
railway, & if in the case of any animal such a 
request as aforesaid is not made, so that the 
animal remains without a supply of water for 
thirty consecutive hours, or other period of not 
less than twelve hours as the Privy Council shall 
from time to time by order prescribe, the con- 
signor & the person in charge of the animal shall 
each be deemed guilty of an offence against the 
Act : — Held : by implication jurisdiction was 
given to justices summarily to convict & impose 
a penalty upon any person guilty of an offence 
against Contagious Diseases (Animals) Act, 1869 
(c. 70), s. 64. — Johnson v. Colam (1875), L. R. 
10 Q. B. 544 ; 44 L. J. M. C. 185 ; 32 L. T. 725 ; 
40 J. P. 135 ; 23 W. R. 697, D. C. 

Annotaiion : — Consd. Swan v. Saunders (1881), 44 L. T. 424. 

305. Matters not cognisable by Justices under 
summary Jurisdiction — Breach of statutory direc- 
tion where no penalty provided.] — 3 Geo. 4, c. cvi., 
s. 8, <fe therefore Broad Act, 1836 (c. 37), s. 6, 
which is in the same terms, though directing that 
every baker, etc., shall fix in his shop pioper 
weights & scales, etc., does not provide a penalty 
for the breach of this duty, which therefore does 
not constitute an offence cognisable by a ct. of 
summary jurisdiction. — R. y. Smith (Metro- 
politan Magistrate) & Aerated Bread Co. 
(1894), 63 L. J. M. C. 67 ; 70 L. T. 373 ; 58 J. P. 
445 ; 17 Cox, C. C. 735 ; siib norn. Re Aerated 
Bread Co., R. v. Smith (Metropolitan Police 
Magistrate), 10 T. L. R. 227, D. C. 

306. Blasphemy.] — Justices of the peace 

have no jurisdiction over scandiflous words 
defamatory of religion. — ^Atwood’s Case (1617), 
Cro. .Tac. 421 ; 79 E. R. 359. 

307. Obstructing highway — Town Police 

Clauses Act, 1847 (c. 89), s. 28,] — Three men 
walked abreast on the pavement of a street back 
& forward, causing passengers to go aside on the 
highway. On a summons imder above sect. : — 
Held : they could not be convicted, as they had 
not used any cart, carriage, or animal, & the only 
remedy seemed to be by indictment. — R. v. Long, 
ETC., JJ. (1888), 59 L. T. 33 ; 52 J. P. 630 ; 4 

T. L. R. 584 ; 16 Cox, C. C. 442, D. C. 

Annotaiiona : — FoUd. R. v. Williams (1891), 55 J. P. 406. 

Expld. Gill V. Carson & Niold, [1917) 2 K. B. 674. 

308. .] — Four men walked 

abreast on the pavement, causing passengers to 
go into the carriageway in order to pass, & were 


charged under above sect, with obstructing the 
highway : — Held : this was not an offence punish- 
able summarily, but might be indictable. — R, v. 
WiiJiiAMS (1891), 55 J. P. 406, 

Indictable offences.] — See Criminal Law, 

Vol. XIV., pp. 202-208, Nos. 1814-1900. 


Sect. 3.— JURISDICTION IN CIVIL MATTERS. 

309. Cannot be conferred by consent.] — 13 Geo. 

3, c. 78, s. 48, which requires the accounts of the 
surveyors of highways to be laid before one justice, 
&, on his refusal to allow them, before the justices 
at petty sessions, gives no original jurisdiction 
over the accounts to the justices at petty sessions, 
even if by consent of all parties they be laid before 
them. 

The Act of Parliament gives no original juris- 
diction whatever to the justices at petty sessions. 
How can we decide that mere consent of parties 
shall give a jurisdiction which is withheld by Act 
of Parliament ? The safe course will certainly 
be to hold that consent cannot have any such effect 
(Lord Denman, C.J.). — R. v. Goodbnouqh (1835), 
2 Ad. & El. 463 ; 111 E. R. 179*; siib nom, R. v. 
Cumberland J.T., 1 Har. & W. 497 ; 5 Nev. & 
M. K. B. 578 ; 3 Nev. & M. M. C. 451 ; 4 L. J. M. C. 
104. 

■Sec Courts, Vol. XVI., pp. 117-119, 
Nos. 153-174. 

Sec^ generally, Titles passim. 


Sect. 4.— POWERS OF SINGLE JUSTICE. 

See Criminal liaw Act, 1826 (c. 64) ; Indictable 
Offences Act, 1848 (c. 42) ; Summary Jurisdiction 
Act, 1848 (c. 43), ss. 12, 29 ; Summary Jurisdiction 
Act, 1879 (c. 49), s. 20 ; Interpretation Act, 1889 
(c. 63), s. 13. 

310. To receive information or complaint.] — 

R. V. Westwoodhay (Inhabitants) (1717), as 

reported in Cas. Sett. 82. 

,] — An information for an offence 

against any Act relating to the customs may, 
notwithstanding 8 & 9 Viet. c. 87, s. 82, be laid 
before a single justice of the peace, .although not 
less than two justices must be present at the 
hearing of a summons issued upon such informa- 
tion. — R. V, Russell (1849), 13 Q. B. 237 ; 3 
New Sess. Cas. 368 ; 12 L. T. O. S. 448 ; 13 J. P. 
70 • 116 E. R. 1254 ; sub nom. Re Russell, R. v, 
Harwich J.T., 18 L. J. M. C. 106 ; 13 Jur. 259. 

312. .] — An information for using a place 

for betting contrary to Betting Act, 1853 (c. 119), 
s. 3, does not require to be laid before two justices ; 
one will suffice.— IjEE v. Gold (1880), 44 J. P. 

395, D. C. . . ^ 1 rnv 

313 , Unless precluded by statute.] — The 

provision in 3 Geo. 4, c. 23, s. 2, that, in all cases 
where two or more justices, deputy lieuteimnts or 
others, are authorised to hear & determine 
complaint, one justice, etc., shall be com petent 


the suit. — R. v. Buouanan (1848), 3 

Kerr, 674.— CAN. 


d. — — Dooran V. Lafobest 
(1885). 24 N. B. R. 663.— CAN. 


e. Offences tridbU by two justices — 
Withovi accused* s consent,] — R. v, 
gHiNQ (1910), 20 Man. L. R. 214.— 

CAN, 


f. .1 — Deft, was con- 

victed by two justices of an assault 
causing actual bodily harm, &, being 
imprisoned pursuant to the oonHotion, 
applied for a habeas corpus : — Held : 


e justices had jurisdiction to try the 
oused without his consent. — R. v. 
iOKOPATZ (1914), 29 W. L. R. 88 ; 

D. L. R. 696 ; 7 Sask. L. R. 95 ; 
W. W. R. 405 ; 23 Can. Grim. Cas. 

9. — CAN. 

— 2?c Worrell 
ffis), 30 W. L. R. 915 ; 8 W. W. K. 

10, 478 ! 21 D. L. B. 519, 522 : 24 
i.n . (THm. Cas. 88.— CAN. 


h. .] — R. V. Law (1916), 

33 W. L. R. 669 ; 9 W. W. R. 1076. — 

CAN. 


PART VI. SECT. 3. 

k. Debt exceeding £5.] — A justice 
of the peace has no jurisdiction, under 
4 Wm. IV. o. 45, in cases of debt where 
the amount exceeds £6, unless reduced 
to that sum by actual paymentSj— 
White v. Maokun (1840), 1 Kerr, 94. 
—CAN. 


l. .) — Draper v. Munroe 

(1847), 3 Kerr, 438.— CAN. 

m. Trespass — Action in small debts 
court .] — Farquharson v, Cortosi 
(B. C.), [1918] 3 W. W. R. 193.— CAN. 
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Maoisxratbs. 


8ecl, 4 . — Potoere of mngle justice. Sect. 5.] 

to receive the original information, does not repeal 
provisions of former statutes, expressly requiring 
more than one justice, etc., to receive an informa- 
tion. Therefore, a conviction on an information 
laid before a single comr. of assessed taxes (not 
being a justice), \mder 62 Geo. 3, c. 93, sched. (L), 

r. 13, is bad. — R. v. Griffin (1846), 9 Q. B. 166 ; 
2 New Sess. Gas. 368 ; 16 L. J. M. O. 120 ; 7 
L. T. O. 8. 225 ; 10 J. P. 483 ; 10 Jur. 493 ; 115 
E. R. 1234. 

In bastardy proceedings.]-— B astardy, 

Vol. III., p. 889, Nos. 276, 276. 

314. To hand over absentee to military custody.] 
-~On a charge of being an absentee from His 
Majesty *s forces under Army Act, 1881 (c. 68), 
8. 164 (1), & Reserve Forces Act, 1882 (c. 48), 

s. 16 (1): — Held: where the accused is charged 
vdth a view, if the charge is proved, of his being 
h^ded over to military custody, he can be dealt 
mth by a single justice. — W alder v. Turner, 
[1917] 1 K. B. 39 ; 86 L. J. K. B. 1670 ; 115 L. T. 

; 80 J. P. 406 ; 33 T. L. R. 1 ; 14 L. G. R. 
1094. 

315. Order for payment of wages.] — S hergold 
V. Holloway (1734), Sess. Cas. K. B. 164; 2 
Stra. 1002 ; 93 E. R. 166. 

.'—Retd. Entlck v. Carringrton (1765), 2 Wils. 
275 ; Mon-oll v. Martin (1841), 3 Man. & G. 581. 


Sect. 6.— SPECIAL POWERS OF METROPOLITAN 
POUCE MAGISTRATES. 

See Metropolitan Police Courts Act, 1839 (c. 71) ; 
Indictable Offences Act, 1848 (c. 42), s. 29 ; 
Summary Jurisdiction Act, 1848 (c. 43), s. 83; 
Summary Jurisdiction Act, 1879 (c. 20), s. 20 : 
Interpretation Act, 1889 (c. 63), s. 13; PoHce 
f ^P®rty Act, 1897 (c. 30) ; Telegraph Act, 1878 
(c. 76), ss. 4, 5 ; Merchant Shipping Act, 1894 
6), 8. 610 ; London Coimty Council (General 
Powers) Act, 1915 (c. ciu), 

316. To exercise powers of two Justices — Juris- 
diction must appear on face of order.] — An order 


of removal stated, ** whereas complaint haa been 
made unto me, one of Her Majesty’s justices of 
the peace in & for the county of Middlesex, one 
of the police magistrates of the metropolis, sitting 
at the ploice ct.. Great Marlborough i^reet, in the 
parish of St. James, Westminster, within the 
metropolitan police district, by the churchwardens 

6 overseers of, etc., that J. & B. are lately come 
into the said parish, endeavouring to settle there 
contrary to law ; & it appeareth unto me, etc., & 
I do adjudge that they are become chargeable to 
the said parish ” etc. : — Held : the jurisdiction of 
the single justice, as a police magistrate, suffi- 
ciently appeared on the face of the order. — R. v. 
St. Giles-in-the-Fiblds (Inhabitants) (1846), 

7 Q. B. 629 ; 1 New Mag. Cas. 678 ; 2 New Sess. 
Cas. 389 ; 16 L. J. M. C. 122 ; 7 L. T. O. S. 206 ; 
10 J. P. 663 ; 10 Jut. 764 ; 116 B. R. 688. 

Annotation : — ^Retd. R. v. St. Paul, Co vent Garden (1846), 

11 J. P. 70. 

317. Payment by parish officers of dis- 

allowance by auditor.] — A metropolitan police 
magistrate sitting alone, has jurisdiction to hear 
& detenmne an information by the auditor of a 
metropolitan poor law district, for non-payment 
of disbursements regularly disallowed, & sur- 
charged by such auditor, & certified to the Poor 
Law Comrs. under Poor Law Amendment Act, 
1844 (c.lOl), s. 32, where such information is laid 
within nine calendar months from the time of the 
disallowance, as required by Poor Law Amend- 
ment Act, 1849 (c. 103), s. 9, although not until 
after the limitation of six calendar months men- 
tioned in Metropolitan Police Courts Act, 1839 
(c. 71), s. 44, has expired. — R. v. Tyrwhitt (1850), 
15 Q. B. 249 ; 4 New Mag. Cas. 110 ; 4 New Sess. 
Cas. 266 ; 19 L. J. M. C. 249 ; 15 L. T. O. S. 299 ; 
14 J. P. 482 ; 14 Jur. 1024 ; 117 E. R. 452. 

Apld. R. V. St. George, Bloomsbury (1851), 

16 Q. B. 1005. 

318. Recovery of cost of road repairs — 

Metropolis Management Act, 1890 (c. 66), s. 3— 
Coipt of competent Jurisdiction.] — A metropolitan 
police magistrate is a “ ct. of competent juris- 
diction ” within above sect. & has jurisdiction to 
enteriain proceedings for the recovery from the 


PART VI. SECT. 4. 

314 i. To hand over absentee to 
mUitary custody.}— -Qu. : whether on 
order committliig to militarj’’ custody 
be made by a single magistrate. — 
R. v. Jones. [19X7] 2 1. R. 7.— IR. 

n. To examine wUnesses — Pro- 
c^ings on search warrant .] — Whore a 
prisoner is brought before a single 
mstice, not upon warrant or summons 
® 5 ®c^tion of a search war- 
^nt the justice has power to examine 

Hammond 

AUS^ * 1 S. W. S. C. R. N. S. 42.— 

adiemm proceedings.] — One 
the peace has power at the 
return day of the summons to adjourn 
proceedings till a future day.— 
Holder (1866), 6 AJJ. 338.— 

P* “ d — If, after the entry of 
conviction a magistrate 
ic^ei^es the question of the penalty 

* adjourns the case 
fine du for the purpose of considering 
his j^dlctlon is lost.— R. 

7 s • T ^6 Can. Olm. Cas. 

78; 20 Alta. L. R. 545.— CAN. 


override 'associate 
7usticg^l-^R. u, Milne (1875), 25 O. P. 

i ^sence of police magistrate.] 
^v. Gordon (1888), 16 O. R. 64. 

t. To take view of locus — By con- 


sent orUy.] — ^A police magistrate, upon 
a simmiary trial, under Part 
of the Criminal Code, has no right, 
umep by consent, to take a view of 
the locus of the offence. — R. v. Craw- 

а. Power of police magistrate — 
Power conferred try statute— But no 
rybes a; orders 7nade.J— M aroil v . 

j^NDiKB Mining Co. 
<Y. T.) (1913), 25 W. L. R. 339 ; 13 
P. L. R. 805. — CAN. 

.5** Ao power to allow charge to he 
v. Chew Deb (1913), 

T? CJ* R- 23 ; 9 

D. L. U. 266.— CAN. 

c. Powers of police magistrate — 
When cenf erred by tdtra vires Act.] — 
R. V. Toland (1892), 22 O. R. 506.— 

CAN. 

d* " 7 “ To hear information — On 
from magistrate having jvriS’ 
R. t>. Cruikbhanks (1914), 
ST* .169 ; 6 W. W. R. 624 

16 D. L. R. 636 ; 7 Alta. L. R. 92.— 
GAN. 

б. Over offence committed outside 
junMction — .Accused found within 
jurisdiction .] — Criminal Code, s. 677, 

g emits a police magistrate for a oer- 
iln territorial jurisdiction to try a 
prisoner for an offence oommiited 
without that jurisdiction If the accused 

Thornton 


^ X. To request another justice to act 
in his absence.] — A police magistrate 
having jurisdiction &• being about to 
be absent may request a justice of the 
peace to act in his place in all police 
court work during his absence. — 
Dwyer v. Bulbeck (Sask.), [1923] 1 
D. L. R. 597 ; [1922] 3 W. W. R. 391. 
— CAN. 

g. To suspend sentence.] — R. v. 
Hibbebt (Man.), [1923] 3 W. W. R. 
243.— CAN. 

h. After issuing valid warrant. — 
Once a magistrate has Issued a valid 
& proper warrant of commitment he 
has exhausted his jurisdiction & be- 

fnnetus — R. v. Gray, 

[19251 1 W. W. K. 831 ; 43 Can. Crlm. 
Cas. 396. — CAN. 

k. To order production of docu- 
J»€w8.} — whore the comr. appointed 
to hold an inquiry under Commlbsions 
of iDqul^ Act, 1908, is a magistrate, 
he has the same power to order the 
production & inspection of documents 
as a ma^trates’ ot. under Magistrates 
& Courts Act, 1908, s. 83.— ite 8 t. 

<1913), 32 N. Z. 

Jj* AV* UoJ#*~N*Z* 

.^1* affidavits — Anywhere in 

^cat BHtain.]—A Scottish justice of 
the peace can competently exercise 
acts of voluntary jurisdiction, e.g. taMng 
^davlte in proceedings, when in 
Ei^land.— E !ebr v, Ailsa (Marquis) 
11864), 17 Dunl. (H. L.) llj iM^ 
736 ; 26 Sc. Jur. 626.— SCOt. ^ 
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frontagers of the expenses of repairs done by a 
borough council under the provisions of that 
sect, to a carriage road which is not repairable by 

at large. — R. v. Gabrbtt, [1907] 
IK. B. 881 ; 70 L. J. K. B. 863 ; 96 L. T. 407 ; 

5 Sol- Jo. 205 ; 

6 L. G. R. 368, C. 4.. 

319. Order for restitution of stolen goods — 

Metropolitan Police Courts Act, 1839 (c. 71), s. 40 — 

Refusai of court convicting thief to make order — 

J^isdiction of magistrate.]— The refusal of the 

ct., before which a thief has been convicted, to 

make an order for restitution of pawned stolen 

pods under Pawnbrokers Act, 1872 (c. 93), s. 30, 

is no bar to the exercise in* the metropolis of the 

summary jurisdiction under Metropolitan Police 

Act, 1839 (c. 71), s. 40. — Ex p. Davison 

(1896), 00 J. P. 808 ; 13 T. L. R. 93, D. C. 

Annotation : — Refd. Leicester v. Cherryman (1907), 96 L. T. 
784. 


320. 


Dog is goods within Act.] 


A dog is “ pods within above sect., &> therefore 
a metropolitan poHce magistrate has jurisdiction 
under that sect, to order a dog to be delivered to 
its owner. — R. v, Slade (1888), 21 Q. B, D. 433 ; 
52 J. P. 699 ; 37 W. R. 141 ; 4 T. L. R. 777 ; sub 
nom, R. V. Slade, Ex p, Yeoward, 57 L. J. M. C. 
120 ; 50 L. T. 640 ; 16 Cox, C. C. 496, D. C. 
Annoiation: — Mentd. Evans v. Davies, [1893] 2 Ch. 2LG. 

321. Goods not subject matter of charge.] 

— ^An accused person, having been arrested by a 
police constable, was taken to a police station, 
where she was searched, & a sum of £108 was 
found upon her &> taken possession of by the police. 
In the charge sheet kept at the police station 
the following charge against her was entered : 
“ Fraudulently obtaining on the 10th instant the 
sum of 6e. from Miss M., & also tlie sum of 6s. 
from Miss B., by representing that she, the 
prisoner, was collecting subscriptions for the 
children’s treat of St. Peter’s, Eaton Square, & 
further "^th endeavouring to procure charitable 
contributions by false pretences.” On the follow- 
ing day she was brought before a metropolitan 
police magistrate who had the charge sheet before 
him, & convicted her summarily in respect of the 
two first offences specified therein, & sentenced 
her to two consecutive terms of imprisonment. 
At the hearing, in addition to Miss M. & Miss B., 
three other ladies were called who proved that she 
had obtained from them various small sums 
amounting to about £2 6«. by making similar 
fraudulent representations ; — Held : upon those 
facts, the money found upon the prisoner was not 
money ” charged ” before the magistrate to be 
stolen or fraudulently obtained within Metro- 
politan Police Courts Act, 1839 (c. 71), s. 29, & 
therefore he hod, after the conviction, no juris- 
diction to make an order under that sect, for the 
delivery to her of the whole of the £108 by the 
constable in whose custody it had remained. — 
R. V. D’Eyncoubt (1888), 21 Q. B. D. 109 ; 67 
L. J. M. C. 64 ; 62 J. P. 628 ; 37 W. R. 69 ; 4 
T. L. R. 465, D. C. 

Annotations .—Mentd. Inkpln v. Roll (1922), 126 L. T. 517 ; 

Conn V. Turnbull (1926), 89 J. P. Jo. 300. 

322. Charge of unlawful possession of goods — 
Metropolitan Police Courts Act, 1839 (c.71), s. 24 — 
Does not apply to possession in house or shop.] — 
(1) Under above sect, a person may be brought 
before a metropolitan police magistrate, charged 
with having in his possession or conveying any- 
thing suspected of being stolen or unlawfully 
obtained ; & by Metropolitan Police Act, 1839, c. 47, 
a. 66, a constable may stop, search, & detain any 
person reasonably suspected of having or con- 


veying anything stolen or unlawfully obtained ; — 
Held : the power of a magistrate under these 
enactments extended only to persons who were 
at the time conveying the property, i.c., to street 
offences, & not to persons who might have such 
property in a house or shop ; in order to give the 
magistrate jurisdiction, it is not necessary that 
the party be brought before him in custody of a 
constable. 

(2) Evidence & documents, set out at length in 
an appendix to a special case, should be numbered 
m paragraphs, pursuant to Regulce Oenerales, 
Hilary Term, 1862, or the costs will itot be allowed. 
—Hadley v. Perks (1866), L. R. 1 Q. B. 444 ; 
7 B. & S. 375 ; 36 L. J. M. C. 177 ; 14 L. T. 325 ; 
30^ J. P. 485 ; 12 Jur. N. S. 662 ; 14 W. R. 

Annotation As to (1) Folld. li. v. Whitley (1807), 31 

J. P. 565. 

323. .] — Metropolitan Police 

Courts Act, 1839 (c. 71), s. 24, does not apply to 
the case of goods found on the premises of marine 
store dealers suspected of having been stolen, but 
only to goods found on persons in the streets. — 
R. V. Whitley (1867), 31 J. P. 565. 

324. Excise offences committed in London area 
— 16 & 16 Viet. c. 61, s. 1.] — By above sect, an 
information ” for the recovery of any penalty 
imposed by any Act or Acts relating to the revenue 
of excise, & incmTed for or by reason of any 
offence committed against any such Act or Acts ” 
may be heard & determined, if the offence has been 
committed within the limits of the chief offices of 
Inland Revenue in London, before a metropolitan 
police magistrate ; — Held : the provisions of 
above sect, applied to informations for i)enalties 
imposed by statute in respect of excise offences 
created after the passing of the Act, & therefore 
a metropolitan police magistrate had jurisdiction 
to hear & determine an information for the re- 
covery of the penalty imposed by Customs & 
Inland Revenue Act, 1887 (c. 15), s. 4, in respect 
of the new excise offence created by that sect. — 
R. V, Ingham (1888), 21 Q. B. D. 47 ; 57 L. J. M. C. 
87 ; 69 L. T. 62 ; 52 J. P. 550 ; 36 W. R. 811 ; 
16 Cox, C. C. 505, D. C. 

325. Appeals under London County Council 
(General Powers) Acts — Control of massage estab- 
lishments.] — On the hearing of an appeal under 
London County Council (General Powers) Act, 
1915 (c. ciii), 8. 23, the magistrate is not justified 
in confirming the order merely because he is of 
opinion that the council had reason to believe 
that applt. was of bad character or that the house 
was being used for immoral purposes ; he must 
state that he entertained the same belief himself. — 
Dale v. London County Council, [1917] 1 K. B. 
808; 86 L. J. K. B. 844 ; 116 L. T. 216; 81 
J. P. 66 ; 16 L. G. R. 271, D. C. 

326. Time for appeal — Summary Juris- 

diction Rules, 1915, r. 58.] — The effect of above 
rule is to repeal by implication so much of London 
County Council (General Powers) Act, 1910 
(c. cxxix), 8. 22 (5), as requires four days’ notice 
of an appeal under that sect. — E delsten v, 
London County Council, [1918] 1 K. B. 81 ; 
87 L. J. K. B. 139 ; 117 L. T. 668 ; 81 J. P. 294 ; 
16 L. G. R. 899, D. C. 

327. Power to deprive Informer of share In 
penalty — Metropolitan Police Courts Act, 1839 
(c. 71), s. 34.] — Under above sect, a metropolitan 
police magistrate has a discretion to deprive an 
informer of any share in a penalty inflicted under 
Betting Act, 1853 (c. 119), although sect. 9 of the 
latter Act expressly directs that one-half of the 
penalty is to be paid to the informer. — ^H awke v. 
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Maqistbates. 


. 6 . — Special powers of metropolitan police magis^ 
trates* Sects, 6, 7, 8 9. Part VII* Sects, 

Mackenzie (No. 3), [1902] 2 K. B. 234 ; 71 

L. J. K. B. 670 ; 87. L. T. 131 ; 66 J. P. 712 ; 61 
W. B. 239 ; 20 Cox, C. 0. 324 ; svh nom, Mac- 
kenzie V. Hawke, Hawke v, Mackenzie, 18 
T. L. R 550 ; 46 Sol. Jo. 501, D. C. 


Sect. 6.— SPECIAL POWERS OF STIPENDIARY 

MAGISTRATES, 

See Indictable Offences Act, 1848 (c, 42), s. 29 ; 
Summary Jurisdiction Act, 1848 (c. 43), s. 33; 
Summary Jurisdiction Act, 1879 (c. 49), s. 20 ; 
Interpretation Act, 1889 (c. 63), s. 13 ; Petty 
Sessions Act, 1849 (c. 18), s. 1 ; Stipendiary Magis- 
trates Act, 1858 (c. 73), s. 1 ; Merchant Shipping 
Act, 1894 (c. 60), s. 610 ; Telegraph Act, 1878 
(c. 76), ss. 4, 5. 

828/ Where sitting with a Justice of the peace — 
Adjudication on difference of opinion.] — Appct. was 
summoned before a ct. of summary jurisdiction 
for a contravention of the Pawnbrokers Act, 1872 
(c. 93). The ct. consisted of the stipendiary 
magistrate for the district & another justice of the 
peace. At the conclusion of the evidence the 
second justice, in a private discussion of the case 
with the stipendiary magistrate, said that the 
evidence was not in his view such as would justify 
a conviction. The stipendiary magistrate, being 
satisfied that the case was fully made out against 
appct., stated his view to the second justice & 
added the following words : “I must then take 
upon myself tlie burden of adjudicating in this 
case alone.” The second justice said ” Very 
weU,” whereupon the stipendiary magistrate 
ordered appct. to pay a fine & costs, adding that 
he alone was responsible for the decision & that 
the second justice was not in any way a party 


thereto: — Held: as the stipendiary magiatrate 
had jurisdiction to decide the case by himself, & 
as what took place amounted to a withdrawal by 
the second justice from taking any part in the 
decision, the conviction of appct. by the stipendiary 
magistrate alone was valid. — R. v. Thomas, Ex p, 
O’Hare, [1914] 1 K. B. 32 ; 83 L. J. K. B. 351 ; 
109 L. T. 929 ; 78 J. P. 56 ; 23 Cox, C. C. 6S7. 

829. Appeal from pilotage authority — Extension 
of time for notice.] — By rule I. of the Pilotage 
Appeal Rules (Stipendiary & Metropolitan Police 
Magistrates) 1890, notice of appeal tvo a ma^gistrate 
from the decision of a pilotage authority is to be 
given in writing to the magistrate & to the pilotage 
authority by the person aggrieved within seven 
days after he shall have received a notification of 
such decision “ or within such further times as 
may be allowed by the magistrate ” : — Held : a 
magistrate has power under the rule to extend the 
time for appealing, although the prescribed time 
has expired before the date of the application for 
the extension. — R. v. Lewis, [1906] 2 K. B. 307 ; 
75 L. J. K. B. 508 ; 95 L. T. 476 ; 10 Asp. M. L. C. 
270. 

See, generally, Shipping. 


Sect. 7.— JUVENILE COURTS. 

Children’s Act, 1908 (c. 67), s. Ill ; Juvenile 
Courts (Metropolis) Act, 1920 (c. 68). 


Sect. 8. —EXTRADITION PROCEEDINGS. 

See Extradition, Vol. XXIV., pp. 878 et seq. 


Sect. 9.— CONTEMPT OF COURT. 

Sec CONTEMFF OF CouRT, Vol. XVI., pp. 13, 14, 
Nos. 68, 73. 


PART VI. SECT. 6. 

m. Where sitting vrith a justice of 
the peace.] — A stipendiary magistrate 
when sittii^ with another justice or 
otlier justicos of the peace under 
Licenslnf? Act, 1881, can only act as a 
eiuj^le justice of the peace, with no 
greater power or authority tlian the 
other or others. — Nun’ v. Bishop 
(1895), 13 N. Z. L. R. C5G.— N.Z. 

n. In respect of violation of licensing 
laws.] — Re Fraser (1880), 1 R. & U. 
354.— CAN. 

o. .) — Gardner v. Park 

(1881), 2 R. & G. 225 ; 1 C. L. T. 710. 

—can. 

p. .] — R. V. lAcr, [1924] 3 

D. L. R. 321 ; 11924] 2 W. W. H. 958 ; 
33 B. C. R. 501.— CAN. 

q. In unorganised district.] — Re 
Ontario Bank v. Harston (1881), 9 

P. R. 47.— CAN. 

r. Power to state a case.] — R. v, 
Haw’ES (1900), 33 N. S. R. 389.— CAN. 

t. Stipendiary magistrate of town 


— No jurisdiction in city.] — R. v. 
Benner (1902), 35 N. B. R. 632.— 

CAN. 

a. Oencred jurisdiction through whole 
colony.] — Although under Now Zea- 
land Resident Magistrates Act, 1867, 
the jurisdiction of magistrates was 
purely local, yet under Magistrates 
Courts Act, 1893, stipendiary magis- 
trates appointed thereunder do not 
hold office for particular districts, 
but possess a general Jurisdiction 
throughout the whole Colony, con- 
trolled in practice by departmental 
arrangements. — Bastings v. Callag- 
han, [1905] A. C. 351.— N.Z. 

b. Stipendiary magistrate appointed 
for county — County altered to muni- 
cipality by statute.] — R. v. ToWNS- 
HEND (No. 1) (1906), 39 N. 8. R. 172. 
—CAN. 

c. Where cause of action exceeds 
eighty dollars.] — Halli?. Veinot (1907), 
4 E. L. R. 374.— CAN. 

d. Powers of deputy.] — Re Neilly 
(1911), 9 E. L. R. 346.— CAN. 


e. Exercising powers of justices .] — 
A stipendiary magistrate appointed 
by the Lieutenant-Governor in Council 
has the jurisdiction of two justices of 
the peace to try offences against the 
criminal law under the Summary Con- 
victions Act passed by the Parliament 
of Canada. — ^li. v. Baskeh (1912), 10 
E. L. R. 320 ; 1 D. L. R. 295.— CAN. 

f. No civil jurisdiction — Where 
parties not resident in same parish as 
magistrate.] — R. v. Carleton, Ex p. 
Delong (1917), 44 N. B. R. 578.— 

CAN. 

g. No power to try adultery — 
Under Criminal Code Act, 1909.] — 
Exp. Belyea (1918), 45 N. B. R. 308. 

—CAN. 

-h. No security for costs given — 
Effect on magistrate* s jurisdiction .] — 
Murphy v, McMillan (1919), 46 

N. B. R. 88 ; 43 D. L. K, 25.— CAN. 

k. AddUional' stipendiary magistrate. ] 
Knight v.Manson, [1925] 3 D.L. R. 
101 ; 68 N. S. R. 96.— CAN. 
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Part VII. — Indictable 

Sect. 1,— WHAT OFFENCES ARE 
INDICTABLE. 

See Criminal Law, Vol. XIV., pp. 202-208, 
Nos. 1814-1900. 


Sect. 2.— INDICTABLE OFFENCES TRIABLE 

SUMMARILY. 

See,noWf Criminal Justice Act, 1925 (c. 86), s. 24, 
sched. 11. 

330. Election of accused to be tried sum- 
marily — Whether available on charge under Lar- 
ceny Act, 1916 (c. 50), s. 17 (2) (a) — Accused 
charged as clerk.] — An information laid against a 
clerk employed by the Ministry of Labour alleged 
that “ you . . . being a clerk employed in the 
public service of His Majesty . . . did feloniously 
steal the sum of £5 16s. . . . received into possession 
by you by virtue of your employment contrary 
to the Larceny Act, 1916 (c. 50), s. 17 (2) (a) ” : — 


and Summary Offences. 

Held : the information charged deft, with an 
offence under above sub-sect., & did not by reason 
merely of its describing him as a “ clerk charge 
him with an offence under sub-sect. 1 (a) ; &, 
consequently, the offence charged not being that 
merely of larceny as a clerk or servant, that a 
ct. of summary jurisdiction had no jurisdiction 
under Summary Jurisdiction Act, 1879 (c. 49), 
s. 12, & sched. I., to deal with tlie offence sum- 
marily, but must deal with it as an indictable 
offence. — R. v, Suter, Ex p. A.-G., R. v, Cumber- 
land JJ. & Suter, Ex p. A.-G., [1920] 2 K. B. 
630 ; 89 L. J. K. B. 810 ; svb nom, R. v. Thomp- 

T. L. R. 546 : 26 Cox, C. C. 626, D. C. 

Discretion to commit for trial .] — See 

Criminal Law, Vol. XIV., p. 201, No. 1799. 

Right of appeal .] — See Part XIII., Sect. 1, 

sub-sect. 2, A., post 

331. Reduction of charge by justices — Is offence 
triable summarily — Jurisdiction of justices.] — Conn 
V. Turnbull (1925), 89 J. P. Jo. 300, D. C. 


PART VII. SECT. 2. 

l. Eledion of accused to he tried 
summarily.}-—^, v. O’Leary (1876), 
16 N. B. R. (3 Pug.) 264.— CAN. 

m. .1 ~ R. V. HooARTn (1893). 

24 O. R. 60, — CAN. 

n. .] — R. V, Lawrence (1896), 

6 B. C. R. 100.— CAN. 

o. .] — R. V . Webster (1896), 

2 Terr. L. R. 236.— CAN. 

p J — Brown (1898), 31 

N. S. R. (19 R. & G.) 401.— CAN. 

q. .] — R. t?. CROSSEN (1899), 

19 C. L. T. 347 ; 12 Man. L. R. 571,— 
CAN. 

r. .] — Clarke v. Rutherford 

(1901), 2 O. L. R. 206.— can, 

t, .] — A person accused of 

perjury may, with his own consent, 
be summarily tried before a police 
magrlstrate.— R, v. Burns (1901), 
21 C. L. T, 236 ; 1 O. L. R. 341. — 
CAN. 

a. .1 — R. t?. Kkepino, 21 C. L. T. 

508.“— CAN. 

b. .] — R, V. Ridehauqh (1903), 

23 C. L. T. 236 ; 14 Man, L. R, 434. 

—CAN. 

0. .] — R. V. Walsh & 

Lamont (1904), 24 0. L. T. 82; 7 
O. L. R. 149; 2 0. W. R. 222 ; 3 

O. W. R. 31.-^AN. 

d. .1 — Re Vanoini (1904), 34 

S. O. R. 621.— CAN. 

®, ■■ ' — . ] R, t?. Jodrbt, 25 C. L. T. 

109.— CAN. 

f. .1 — R. V. Williams (1906), 

11 B. C. R. 351 ; 2 W. L. R. 410.— 
CAN. 

g. .] — R. t>. Lee Guby (1907), 

10 O. W. R. 1060 ; 15 O. L. R. 235 ; 13 
Can. Crlm. Cas, 80. — CAN. 

h. .] — R. V. Dorchester 

Penitentiart Warden, Seeley 
(1908), 38 N, B. R. 617 ; 6 W. L. R. 
269.— CAN. 

k. .1 — R. V. Howell (1910), 

13 W. L. R. 694.— CAN. 

.1 — R. V. Barnes (1911), 

18 W. L. R. 630 ; 21 Man. L. R. 357. 

—CAN. 

bb. .] — There Is no provision 

which entitles a Justice, who has under- 
taken to try an accused person sum- 
marily, to refuse to do ao.— R. v. 
Hioks (1912), 22 W. L. ^236; 6 
Alta. L. R. 371 ; 20 Can. Grim. Cos. 
192 ; 7 D. L, R. 171.— CAN. 

00. .1— R, V, SOYWBBBN (1912), 


21 O. W. U. 618 ; 3 O. W. N. 779 ; 26 
O. L. R. 16 ; 4 D. L. R. 356.— CAN. 

dd. .1 — A person who has been 

brought up for election as to the 
mode of his trial under the speedy 
trials sections of the Criminal Code, 
& has elected to take a speedy trial, 
cannot afterwards re-elect to be tried 
before a jury in the ordinary way. — 
R. t). Howe (1913), 42 N. B. R. 378.— 
CAN. 

ee. .] — R. V , Jung Lee (1913), 

25 O. W. R. 63 ; 5 O. W. N. 80 ; 13 
D. L. R. 890.— CAN. 

ff. .] — R. V. Price & Bur- 

NKvr (1914), 30 W, L. R. 1 ; 25 Man. 
L. R. 26 ; 7 W. W. R. 621 ; 19 D. L. R. 
229.— CAN. 

gg , ,] — R, V. James (Sask.), 

[1918] 2 W. W. R. 994.— CAN. 

hh. .] — R. V. Armstrong (Ont.) 

(1922), 38 Can. Crlm. Cos. 98. — CAN, 

kk. .] — R. V, Stanyer, [1924] 

1 W. W. R. 570 ; 41 Can. Crlm. Cas. 
206 ; 33 B. C. R. 223.— CAN. 

U. Where mare serious charge 

to be pre/erred. }— Where the depositions 
disclose an offence which could not have 
been disposed of by speedy trial, 
prisoner will not be allowed to elect 
for speedy trial if the Crown intends to 
lay the more serious ohorgre, even 
though he is committed for an offence 
whi^ may be disposed of by speedy 
trial.— R. v, I^reston (1^05), 11 

B. C. R. 159 ; 1 W, L. R. 17. — CAN. 

mm. AmendmeifU — Ewrther elcc" 

iian,] — R. v. Lacelle (1905),11 O.L. R. 
74 ; 6 O. W. R. 911.— CAN. 

nn. Before whom.] — \^ore 

accused has consented to a charge 
being summarily tried & determined 
by the magistrate & the charge has 
been read to accused who has pleaded 
not guilty, the acous^ has a right to 
be tried by the magistrate who h^ 
proposed to try him summwily, & 
hofdre whom he consented to be 
tried.— Re Bain (Man.), [1919] ^ 

W. W. R. 709.— CAN. 

oo. Reduction of charge by 
—To offeree tnc^le 
diction of 

(1904), 36 N. S. R. 610. — CAN. 

' ,] — R. tJ. Car- 

very (1920), 34 Can. Crlm. Cas, 117. 

j> -n -f 1 

qq. Keeping of HhfarM.]^ 

R. V. Roberts, 21 C. L. T. 314. 

CAN. ^ , 

rr. Obstruction of police officer.} — 


A person charged with obstructing a 

S oaco officer In the execution of his 
uty may, without his own consent, 
bo tried summarily by the magistrate. 
— R. V . Jack (1902), 9 B. C. R. 19. — 
CAN. 

tt. .] — R. V. Tanner (1911), 

10 E. L. R. 264 ; 18 Can. Crim. Cas. 
73.— CAN. 

aaa. .] — R. v. West (1915), 9 

O. W. N. 37 ; 34 O. L. R. 368 ; affd- 
35 O. L. R. 95.— CAN. 

bbb. .] — Ex p. Carroll (N.B.) 

(1918), 41 D. L. R. 196.— CAN. 

oco. .] — R. V. Solomon (1921), 68 

D. L. R. 235 ; 34 Can. Crlm. Os. 171. 

I —CAN. 

ddd. Theft.] — R.v. McLennan (1905), 

7 Terr. L. R. 309 ; 2 W. L. R. 227.— 

CAN. 

eee. .] — R. r. Stayk (Alta.), 

[1920 J 3 W. W. R. 622.— CAN. 

fff. .] — R. V . Power, [1922] 

1 W. W. R. 595 ; 62 D. L. R 470 ; 
36 Can. Crim. Gas. 389 ; 17 Alta. L. R. 
247.— CAN. 

geg. .] — It. V . Harychka (1924), 

42 Can. Crim. Cas. 155 ; 20 Aita. L. R. 
526 ; [1924] 2 W. W. R. 723. — CAN. 

hhh. Magistrate must have jurisdic- 
tion.]— R. V . Sharpe (1911), 18 

W. L. R. 55 ; 20 Man. L. R. 655. — 
CAN. 

jjkk, .] — It. V. Crooks (1911), 

17 W. L. R. 560 ; 4 Sask. L. R. 335.— 

CAN. 

Ill .] — R. r. Fuerst (Y.T.) 

(1913), 20 W. L. R. 445 ; 15 D. L. R. 
214 ; 22 Can. Crlm. Cas. 183. — CAN. 

’ .]— R. V. Passmore (Ont.), 

[192^ 3 D. L. K. 1181.-CAN. 

nnn. Maaislraie’s 

Secret Commissions Act, 19UJ (c. 33), 
p 3. on a charge of any of the 
offences there 8[)ecified, the m^ls- 
trate has Jurisdiction to proceed to 
try the accused by way of summary 
conviction without asking for the con- 
sent of the accused or gainst his wish. 
The magistrate has discretion & ^ 
guardian of tho interests of the public 
he must decide whether to proceed by 
way of summary conviction or ky wav 
of Indictinent. — R. 

ri 9 l 91 3 W. W. R. 1031 ; 49 D. L. IL 
496 • 32 Can. Crlm. Cas. 166 ; 16 

Alta. L. R. 107. -“CAN. 

ooq, .]— R. V. Nelson (Alto.), 

[19201 1 W. W. R. 150 ; 32 Can. Crlm. 
Cas. 76. — -CAN. 
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Sect. 3.— SUMMARY DEFENCES TRIABLE ON 
INDICTMENT— RIGHT TO TRIAL BY JURY. 

SeCf noWf Criminal Justice Act, 1926 (c. 86), 
8. 24 (2). 

332. Objection by accused to summary trial — 
Conspiracy & Protection of Property Act, 1875 
(c. 86), s. 9.] — By above sect., where a person is 
accused before a ct. of summary jurisdiction of an 
offence made punishable by the Act for which a 
penalty amounting to £20 or imprisonment, is 
imposed, the accused may, on appearing before 
the ct. of summary jurisdiction, declare that he 
objects to being tried for such offence by a ct. of 
summary jurisdiction, & thereupon the ct. of 
summary jiuisdiction may deal with the case in 
all respects as if the accused were charged with an 
indictable offence & not an offence punishable on 
summary conviction, & the offence may be prose- 
cuted on indictment accordingly : — Held : the 
effect of above sect, is that a person accused of an 
offence imder sect. 7 before a ct. of summary 
jurisdiction, who, on appeai’ing before that ct., 
declares that he objects to being tried by that ct., 
has a right to have the case dealt with as if he 
were charged with an indictable offence & not an 
offence punishable on summary conviction, &> to 
have the offence prosecuted on indictment accord- 
ingly ; & in the phrases “ thereupon the ct. of 
summary jurisdiction may deal with the case in 
all respects as if the accused were charged with an 
indictable offence ” & the offence may be prose- 
cuted on indictment ” the word “ may ’* is an 
enabling word empowering the ct. of summary 
jurisdiction to give effect to the right of the 
accused, which accordingly that ct. is bound to 
do ; & upon a declaration of objection being duly 
made under above sect, the ct. of summary 
jurisdiction has no jurisdiction to try the case, — 
R. v, Mitchell, etc., Clitheroe JJ., Ex p, 
Livesey, [1913] 1 K. B. 561 ; 82 L. J. K. B. 163; 
108 L. T. 76 ; 77 J. P. 148 ; 29 T. L. R. 157 ; 
23 Cox, C. C. 273, D. C. 

333. Right to trial by Jury — Summary Juris- 
diction Act, 1879 (c. 49), s. 17 (1) — Accused must 
be Informed of right.] — R. v, Cockshott, No. 345, 
post, 

334. .] — Deft., if charged with 

an offence within above sect., must be informed 
by the ct. of summary jiuisdiction of his right to 
be tried by a jury. It is not sufficient that he 
has heard deft, in a previous case, charged with a 
similar offence arising out of the same subject- 
matter, informed of his right to be so tried, & he 
cannot, under tliese circumstances, be held to have 
waived his right to be informed by the ct., when 
his case came on, of his right to be tried by a jury. 
— Habkeb V. Hopkins (1903), 67 J. P. 428. 

835. Accused need not be Informed 

of loss of right to appeal.] — On an information 
against applt., who was eighteen years of age, for 
indecently assaulting a girl under the age of 
thirteen years, he was asked by the justices, before 
the case was gone into, whether he desired to be 
tried by a jury, but he was not informed that if 
he consented be dealt with summarily he would 
thereby lose his right of appeal. No public notice 
had been given of days appointed by the justices 
imder above Act, s. 20 (8), for the trial of indict- 
able offences. The justices convicted applt. : — 
Held : the conviction must be quashed as the 


hearing did not take place on a day of which public 
notice had been given as having been appointed 
for the trial of indictable offences. 

It is not necessary for the justices, when thev 
ask deft, whether he consents to be dealt with 
summarily, to inform him that he thereby loses 
his right of appeal (Avory, J.). — Walker v. 
Morgan (1912), 76 J. P. 325, D. O. 

830, “ Term of Imprisonment exceed- 

ing three months’’ — Imprisonment In default of 
sureties.] — R. v. Lake (1882), 46 J. P 88, 

Annotations: — Folld. Williams v. Wynne (1888), 67 

L. J. M. C. 30. !^d. K. V. Evans, R. v. Connor (1914), 

83 L. J. K. B. 905. 

337. ,] — By above sect., 

a person when charged before a ct. of summary 
jurisdiction with an offence in respect of the com- 
mission of which an offender is liable on summary 
conviction to be imprisoned for a term exceeding 
three months, may claim to be tried by a jury : — 
Held : the offence of night poaching, whereby the 
person charged is liable under Night Poaching 
Act, 1828 (c. 69), to imprisonment for a period not 
exceeding three months, & at the expiration of that 
period to a further imprisonment of six months 
in case he fail to find sureties for his not so offend- 
ing again, is not within above Act so as to enable 
the person charged t/O be tried by a jury. — 
Williams v, Wynne (1888), 57 L. J. M. C. 30 ; 
58 L. T. 283 ; 52 J. P. 343 ; 4 T. L. R. 254, D. C. 
Annotation: — Distd. R. v. Goldberg (1904), 91 L. T. 490. 

338. Imprisonment In default 

of payment of fine.] — A person who is summoned 
under Inland Revenue Act, 1880 (e. 20), s. 20, 
before a ct. of summary jurisdiction, for making 
in his book an untrue entry, has not the right, 
under above sect., to demand to be tried by a 
jury, but such person may be tried by the justices 
without a jury. — C arle v, Elkington (1892), 67 
L. T. 874 ; 66 J. P. 369 ; 40 W. R. 610 ; 36 Sol. 
Jo. 490 ; 17 Cox, C. C. 557, D. C. 

Annotaiions : — Distd. R. v. Goldberg (1904), 91 L. T. 490. 

Befd. R. V. Evans, R. v. Connor (1914), 83 L. J. K. B. 905. 

339. Prosecution under Merchant 

Shipping Act, 1894 (c. 6^, s. 680.] — A person pro- 
secuted under Merchant Shipping Act, 1894 (c. 60), 
s. 680, is entitled to demand trial by jury under 
Summary Jurisdiction Act, 1879 (c. 49), s. 17. — 
R. V, Goldberg, [1904] 2 K. B. 866 ; 73 L. J, 
K. B. 970; 91 L. T. 490; 68 J. P. 664 ; 20 
T. L. R. 683 ; 20 Cox, 0. C. 699, D. O. 

340. Not open to incorrigible rogue — 

Vagrancy Act, 1824 (c. 83), s. 6.] — Summary 
Jurisdiction Act, 1879 (c. 49), s. 17 (1) does not 
apply to incorrigible rogues committed under 
Vagrancy Act, 1824 (c. 83), s. 6 ; it only applies 
to persons “ liable on summaiy conviction to be 
imprisoned for a term exceeding three months." 
Persons liable to be committed as incorrigible 
rogues cannot claim to be tried by a jury* — R* 
V, Evans, R. v. Connor (1914), 83 L. J. K. B. 
906 ; 110 L. T. 780 ; 30 T. L. R. 326 ; 24 Cox, 
C. 0. 138 ; 10 Or. App. Rep. 63, 0. 0. A. 

841. Not open to rogue or vagabond — 

Criminal Law Amendment Act, 1912 (o. 20), 
8. 7 (2).] — A person charged before a ct. of sum- 
mary jurisdiction as a rogue & vagabond under 
Vagrancy Act, 1898 (c. 39), s. 1, no right to 
claim to be tried by a jury under Sum m a r y 
Jurisdiction Act, 1870 (c. 49), s. 17, notwithstand- 
ing that the term of imprisonment which may be 


PART VII. SECT. 3. 

f. Right to trial by jury — Accused 
must be informed of rigtU.h-lt a ct. of 
STimmary lurlsdlctlou omits to Inform 
an accused who Is liable to more than 


three months' imprisonment of his 
right to be tried by a Jury the con- 
viction will be gnashed. — R. v. Ram 
(1902), 20 N. Z. L. R, 604.-~N.Z. 

g, J ^ 


Ah Wing t>. Cox, Tono v, Cox (1902), 
21 N. Z. L. R. 646.— N.Z. 

h. .] — Leb Sun V, 

Herbert (1906), 26 N. Z. L. R. 870. 
—N.Z. 
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impOBed has been increased from three to six 
months by Criminal Law Amendment Act, 1912 
(c. 20), s. 7 (2). — R. V. Digkinbon, Ex p. Grando- 
LiNi, [1917] 2 K. B. 393 ; 86 L. J. K. B. 1040 ; 
117 L. T. 189 ; 81 J. P. 209 ; 33 T. L. R. 347 ; 
26 Cox, C. C. 705, D. C. 

342. Trial as for first oflence — 

Effect of previous conviction.] — Deft, was charged 
before a ct. of summary jurisdiction with keeping 
a brothel, under Criminal Law Amendment Act, 
1886 (c. 69), s. 13 for which offence she was con- 
victed, & became thereby liable to a term of 
imprisonment not exceeding three months. Before 
sentence a constable reported to the bench a pre- 
vious conviction for the like offence. Upon a 
second conviction she would have been liable to 
imprisonment not exceeding four months. Under 
above Act, s. 17, a person charged with any offence 
for which imprisonment exceeding three months 
may be imposed is entitled to the option of com- 
mittal for trial by a jury. Deft, was given no 
opportunity of exercising any such option. The 
justices sentenced her to a fine of £20 or, in default, 
to imprisonment for two months : — Held : deft, 
had never been charged with any offence for which 
imprisonment exceeding three months could be 
imposed, the justices had in effect treated the 
charge as for a first offence, &, therefore, she was 
never entitled to claim a trial by jury, nor was 
there any ground for quashing the conviction. — 
R. V. Fowler, Ex p, Walters (1894), 64 
L. J. M. C. 9 ; 15 R. 265, D. C. 

A 'i, notation : — Dbtd. II. v. Becsby, [1909] 1 K. B. 849. 

343. — ^ — .] — A woman was 

charged before justices with an offence, in respect 
of which, if it was a first offence, she was liable on 
summary conviction to be imprisoned for a term 
not exceeding three months. In the course of 
the hearing evidence was given by the prosecution 
that deft, had been previously convicted of a like 
offence, & thereupon she became liable on con- 
viction to be imprisoned for a term exceeding 
three months. The justices, without giving her 
the option prescribed by above sect., convicted 
deft. & sentenced her to three months’ imprison- 
ment ; — Held : the justices had no jurisdiction to 
treat the case as one of a first offence ; the words 
“ before the charge is gone into ” mean in such a 
case “ before the charge in its altered character 
is proceeded with ; ” as the justices had not, 
upon the evidence of the previous conviction being 
^ven, asked deft, if she wished to be tried by a 
jury, the conviction was bad. — R. v. Beesby, 
[1909] 1 K. B. 849 ; svb nom, R. v. Beesly, Ex 
Grimmett, R. V, Beesly, Ex p. Grey, 78 L. 

K. B. 482 ; 100 L. T. 486 ; 73 J. P. 234 ; 22 Cox, 
C. C. 47 ; 8vb nom, R. v, Beesby, etc., JJ. & 
Dugdale, Birmingham Recorder, 25 T. L. R. 
337 ; 63 Sol. Jo. 289, O. 0. A. 

^nno^ion Reid. U. v, Evans, R. v. Connor (1914), 83 

L. J. K. B. 906. 

844. Election of accused — Oflence 

punishable only on summary conviction.] — 


Applts. were convicted on indictment under 
Perjury Act, 1911 (o. 6), s. 6 (6), of knowingly & 
wilfiilly making statements false in material per- 
ticulars in returns of income tax. By the proviso 
to Perjury Act, 1911 (c. 6), s. 16 (3), where the 
making a false statement is by any Act passed 
before the commencement of the Perjury Act, 
1911 (c. 6), made punishable only on summary 
conviction, it shall remain so punishable. By 
Finance (1909-1910) Act, 1910 (c. 8), s. 94, such 
offence is made punishable on summary con- 
viction & subject to imprisonment not exceeding 
six months : — Held : as the penalty under Finance 
(1909-1910) Act, 1910 (c. 8), s. 94, exceeded three 
months’ imprisonment an offender, under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17 (1), 
might elect to be tried on indictment, & con- 
sequently the offence was not punishable “ only ” 
on summary conviction, & the conviction of 
applts. was valid. — R. v, Bradbury, R. v. Bdltn, 
[1921] 1 K. B. 562 ; 90 L. J. K. B. 133 ; 125 
L. T. 31 ; 85 J. P. 128 ; 37 T. L. R. 88 ; 26 Cox, 
C. C. 732 ; 15 Cr. App. Rep. 76, 0. 0. A. 

Summons for summary oflence — Oflence also 
indictable — Right to commit for trial.] — See 
Criminal Law, Vol. XIV., p. 201, No. 1798. 

345. Caution to be given to accused — Need not 
be stated in conviction.] — (1) Where a person 
appears before a ct. of summary jurisdiction, 
charged with an offence to which Summary 
Jurisdiction Act, 1879 (c. 49), s. 17, applies, the 
ct. ought, in pursuance of sub-sect. 2, to inform 
him of his right to be tried by a jury before he 
pleads to the charge. If he be not informed of 
that right &, after the charge has been gone into, 
pleads guilty, the conviction is bad. Semble : it 
is immaterial whether or not he knew of his right 
to be tried by a jury, & immaterial whether or 
not the ct. knew, before the proceedings com- 
menced, that he meant to plead guilty in the 
course of the case. 

(2) The conviction need not state the fact of 
the caution being given. — R. v, Cockshott, 
[1898] 1 Q. B. 682 ; sub nom. R. v. Cockshott, 
etc., Southport JJ., Ex p. Rickerby, 67 L. J. 
Q. B. 467 ; 78 L. T. 168 ; 62 J. P. 325 ; 14 
T. L. R. 264 ; 42 Sol. Jo. 346 ; 19 Cox, G. C. 3, 


D. C. 

Annotations : — As to (1) Consd. R. v. Boosby, [1009] I K. B. 
849. Reid. R. V. Qoldlierg (1904), 73 L. J. K. B. 970. 

Need not be stated in indictment.] — 

See Criminal Law, Vol. XIV., p. 234, No. 2196. 

As grounds for plea of autrefois acquit or 

autrefois convict .] — See Criminal Law, Vol. XIV., 
p. 348, Nos. 3650, 3651. 


Sect. 4. — OFFENCES ONLY TRIABLE 
See Part VI., Sect. 
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Part VIII. — Procedure Under Summary Jurisdiction, 


Sect. 1 .—INFORMATION AND COMPLAINT. 

Sub-sect. 1. — In' General. 

See Summary Jurisdiction Act, 1848 (c. 43), 


Criminal information generally, see Criminal 

Law Vol. XIV., pp. 349 et seq. 

346. Information defined.] — R. v. Hughes, No. 

^^ 347 ! Must be supported by prior evidence of 

fact.l— R. V. Fuller, No. 348, post. , , . . 

Information distinguished from complaint.]— 
See Summary Jurisdiction Act, 1848 (c. 48), s. 1. 

Information commencement of prosecutjon.J 
See Criminal Law, Vol. XIV., pp. 154, 155, Nos. 
1285-1300. 


Sub-sect. 2. — Necessity for. 

A, Information. 

348. General rule.]— Under an authority to 
hear & determine an offence a man cannot be con- 
victed except an information has been laid against 
him for such offence. Such information must 
be set forth in the conviction. An information 
cannot be supported but by evidence of fact prior 
to the information. — R. v. Fuller (1699), 1 Ld. 
Raym. 609 ; 12 Mod. Rep. 309 ; 91 B. R. 1240. 

Annotations : — Refd. Blako v. Bocch (1876), 1 l^x. D. 320 ; 

II. V. Hughes (1879), 4 Q. B. D, 614. Mentd. R. v. Bcaro 

(1698), 1 Ld. Raym. 414. 

349 , .] — After a summons issued, infor- 

mation was given before the magistrate that the 
party against whom the summons had been 
granted was going out of the magistrate’s juris- 


diction, who thereupon issued his warrant, & the 

E erson was taken into custody, dt afterwards 
rought his action against the magistrate for false 
imprisonment. At the trial the summons was 
put in evidence, & the warrant, but not the infor- 
mation ; — Held : the evidence was not sufficient, 
& the magistrate must put in the information to 
justify his warrant for apprehei^ion, as, without 
a proper information, the magistrate would not 
be justified in issuing his warrant. — Stevens v. 
Clark (1842), Car. & M. 609; 2 Mood. & R, 


statute requires it, an information need not be on 
oath, or even in writing. ... A magistrate cannot 
proceed without an information (]P arre, B.),— - 
R. V. Millard (1853), Dears. C. C. 166 ; 1 0. L. R. 
70 ; 22 L. J. M. 0. 108 ; 21 L. T. O. S. 108 ; 17 
J. P. 279 ; 17 Jut. 400 ; 1 W. R. 314 ; 6 Cox, 
C. C. 150 ; 169 B. R. 681, C. C. R. 

Annotations Blake r. Beech (1876), 1 Ex. D. 320 ; 

U. V. Hughes (1879), 4 Q. B. D. 614. 

351. Where Immediate arrest — Information not 
necessary . 1 — M. was apprehended by an excise 
officer & two constables, for working an illicit 
still. lie was taken to the police office & left in 
custody there while the excise officer endeavoured 
to find a police magistrate to take the charge. 
Several magistrates declined to hear it, & M. was 
detained in custody two days, when a magistrate 
was at length found to hear the case. M. was 
convicted of the offence & fined £30. There was 
no information or conviction, but a warrant of 
commitment was made out, M. having^ failed to 
pay the fine. On motion by M. to be discharged, 


PART VIII. SECT. 1, SUB-SECT. 1. 

846 i. Information defined.] — “ In- 
formation means the initiatory step 
in proceedings of a criminal nature 
which are to be disposed of summarily ; 
“ complaint ** deel^ates the initiatory 
step in Biimmary proceedings of a 
civil nature. — Re Dillon (1859), 11 

I. C. L. R. 232.— IR. 

k. Facts necessary to give jvris- 
diefion.)— The facts necessary to give 
jurisdiction did not appear either in 
the information or warrant : — Held : 
the conviction was bad. — G allihew 
V. PETEitsON (1887), 20 N. 8. R. (8 
R. & G.) 222 ; 8 C. L. T. 397.— CAN. 

l. Whether magistrate hound to con- 
aider information laid before him. ] — 
Hitchtn V. Phipps (1903), 29 V. L. R. 
422.-~AUS. 

m. .] — A justice is under a 

duty to receive & consider what is 
alleged on information & what process, 
if any, should be issued on it. — R. v. 
Scott, Ex p. Church, [1924] S. A. S. R. 
220.— AUS. 

n. Right of accused to he informed 
of contents of information.] — person 
summoned to show why liquors seized 
should be forfeited has a right before 
going Into his proof to be informed who 
complainant is, & what he has sworn 
to in the information. — Ex p. Steven- 
son (1856), 8 N. B. R. (3 All.) 391. — 
CAN. 

o. Variation between information d: 
conviction — Amendment of informa- 
tion.] — Held : there was no variance 
between the information & the con- 
viotion beoause the former used the 
word “ disposal,"* & the latter “ sale/" 
& 11 there had been, an amendment of 
the information would have been made. 


— R. V. Hodgins (1886), 12 O. R. 
367.— CAN. 

Prosecution before two justices 
ether information must he laid- 
before both .] — Where a proHCCution is 
brought before two justices the in- 
formation must be laid before both 
justices. — Ex p. Sprague (1892), 31 
N. B. R. 236.— CAN. 

q. .] — R. V. Ettinger 

(1899), 32 N. S. R. 176.— CAN. 

r. Withdrawal of information — 
Whether permissible.] — Ex p. Wyman 
(1899), 34 N. B. R. 608.— CAN. 

t. Information taken <£: conviction 
made by different magistrates.] — It is 
not necessary for the magistrate trying 
the case to be the magistrate who took 
the information. — R. v. Duggan, 21 
C. L. T. 35.— CAN. 

a. Effect of laying information be- 
fore magistrate.] — Where information 
is laid before a magistrate, he acquires 
ji^sdiction over the offence charged, & 
his jurisdiction is not ousted by a 
subsequent information before & deter- 
mined by another magistrate of the 
same offence. — R. v. Kay, Ex p. 
Gallagher (1907), 38 N. B. R. 325 ; 
4 E. L. R. 216.— can. 

b. Taking of evidence by stipen- 
diary when information laid — Whether 
neeessary.] — R. v. Nelson (1910), 9 
E. L. R. 210.— CAN. 

0 . Conviction on defective informa- 
tion — Whether conviction will be 
mMished.] — R. v. McMillan <1873), 15 
B. R. (2 

Where a magis- 
trate has Jurisdiction over the person 
& offence & the accused Is present, 
although ho is brought there upon a 
defective information upon arrest 


without warrant, he acquires juris- 
diction & a conviction made will not 
bo quashed on certiorari. — R. v. 
McDouoall, Ex p. Goguen (1917), 44 
N. B. R. 369.— CAN. 

e. Magistrates’ authority to receive 
information — Whether affected by entry 
of assize judge into county.] — The 
authority of the magistrates of a county 
to receive informations, is not 
suspended or affected by the entry of 
the judge of assize into such county. — 
H. V. Houston (1840), 2 Craw. & 
D. 10.— IR. 

f. Amendment of information — 
Power of justices.] — R. v. i'ox (1850), 3 

Nfld. L. R. 230.— NFLD. 

PART VIII. SECT. 1, SUB-SECT. 2.— A. 

g. Whether necessary.] — Sheehan 
V. Gallagher (1902), S. R. Q. 319. — 

AUS. 

h. .] — Deft., a justice, Issued 

his warrant against pltf. on an alleged 
charge of stealing a loase, without any 
information being laid, upon which 
warrant pltf. was arrested & brought 
before him : — Held : deft, was liable 
in trespass, as without Information 
on oath ho had no Jurisdiction over the 
person of pltf. — Appleton v. Leppkr 
(1869), 20 C. P. 138.— CAN. 

aa. .] — Thompson (1909), 14 

B. C. R. 314.— CAN. 

bb. .] — McCatherin v. Jameb, 

Rolston V. Jamer (1912), 11 E. L. R. 
527 ; 41 N. B. R. 367 ; 9 D. L. R. 
874.— CAN. 

oc. .] — R. V. Mellish, Re 

Goodyer, 2 J. R. 122. — N.Z. 

dd. Voluntary appearance of 

defendant] — Held: an Information 
was not required, deft, having come 
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rTdone t^HeW ; the justice had Jurisdiction & 
no necessity for an information, as the 
tljcrew^no^ immediate arrest.— Evans v. 

Tl Vh“ nTi861). 4 L. T 31 ; 25 J. P. 211 ; 
nl^^v N 8. 1253 ; 4 Macq. 89, H. L. 

^ Eftect of absence of Information.]— ^fee Part 
Vlll. Sect. 4, sub-sect. 3, B. (6) ii., post. 


B. Complaint, 

352. Before detention,] — A magistrate has no 
ridit to detain a known person to answer a charge 
of misdemeanour verbally intimated to him, but 
without a regular information. Before they de- 
tain a known person, they should have a charge 
actually made.— K. v. Birnie (1832), 5 C. & P. 
20G ; 1 Mood. & B. 100 ; 1 Nev. & M. M. C. 301, 


N. P- 

" To make order for removal of pauper.]— iSec 
Poor Law. 

353. Power to commit without complaint — 
Where reason to apprehend breach of peace.] — 

Brookshaw r. Hopkins, No. 362, post 


Sub-sect.' 3. — Necessity for Oath. 

See Summary Jurisdiction Act, 1818 (c. 13), 
s. 10. 

354. General rule — Oath not necessary.] — K. v, 

Standish-with-Langtree (Inhabitants) (1710), 
Burr. 8, C. 150 ; 2 Batt. 6th ed. 671. 

355 , ,] — It is not necessary that any 

information or complaint should be made on oath, 
in order to justify the interference of magistrates 
under Distress for Bent Act, 1737 (c. 19), s. 16, 
In trespass against two magistrates for giving 
pltf.’s landlord possession of a farm as a deserted 
farm, they produced in evidence a record of their 
proceedings under that Act, which set forth aU 
such circumstances as were necessary to give them 
jurisdiction, & by which it appeared that they 
had pursued the directors of the statute : — Held : 
this was conclusive as an answer to the action. — 


Bastbk Cabbw (1825), 3 B. 0. 649 ; 5 Dow. 
Aj By. K. B. 658 ; 2 Dow. & By. M. C. 503 ; 3 
L. J. O. S. K. B. Ill ; 107 B. B. 874. 

Annotations :--€onMtL IL n. Millard (1863), 6 Oor, C. C. 
160 ; Kemp v, NevlUo (1861). 10 C. B. N. 8. 623. RcU. 
Exj), Killing (1847), 4 0. B. 607. HttDtd. Hatchliison 
V, l^wQ^ (1832), I Nov. & M. K. B. 674 ; ^yiia v, 
Htrickiand (1840), 1 Man. &. G. 691 ; Chancy v, Fayno 
(1841), 1 Q, B. 712; Taylor v. demson (1844), 11 Ci. 
«c Fin. 610 ; Price v. Manning (1889), 42 Ch. D, 372. 

356. .] — R, V. MnxARD, No. 350, 

ante. 

357. 

■post. 


-.]— B. V. Newton, No. 451, 


c Issue of warranf.]— B, v. 

(U38), Andr. 272 ; 95 B. E. S95. 

poat •]— Caudle v. Seymour, No. 450 

360. Non-objection of party arrested.] — 

R. V. Hughes, No. 476, posi. 

381. Oath required by statute.]— An inlonna- 

ftT 7 w'^n 

6 & ‘ Will. 4, c. 65, 8. 9, was stated to be by M. 
a credible witness, & contained the foUowing 
allegation in the body of it : “ & the said infor- 
mation having also been verified on the oath of 
A. another credible witness.” The jurat was, 

” exhibited by M. & sworn before me,” etc. It 
was signed by M. & A. It was proved by parol 
evidence, that A. swore to the charge at the time 
the information was laid, but there was no separate 
deposition by A. as to the charge. The charge 
was afterwards heard before two magistrates, 
when (left, gave evidence on which he was indicted 
for perjury : — Held: there did not appear to have 
been any sulficicnt deposition to the charge at the 
time the information was laid, therefore deft, was 
entitled to be acquitted, on the ground that the 
magistrates who heard the charge acted without 
jurisdiction. 

All informations should show that the subject 
matter of complaint came within the jurisdiction 
of the magistrates. The statute requires that the 
truth of the charge shall be deposed to on the 
oath of some credible witness. There appears 
in this information nothing deposed to on oath. 
There are the words ” verified on oath,” which 
would be satisfied by the fact, that M. said some- 
thing (Williams, J.). — R. v, Scotton (1844), 5 
(^. B. 493 ; 1 Dav. & Mer. 501 ; 1 New Sess. (Jas. 


before the ct. without eummons or 
warrant. — R. v. Crawford (1012), 22 
W. L. R. 107 ; 6 D. L. R. 380 ; 5 Aita. 
L. R. 204 ; 2 W. W. R. 952.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 2.— B. 

J. Coviplaint necessary,] — Where 
a inagistrato proceeds under Masters 
& Servants Act, 1920 (o. 205), In the 
absence of a complaint of misconduct 
under the oath of the Informant, he 
acts without jurisdiction. — Okrev v. 
Spangler, [1925] 1 D. L. R. 859 ; 
11925] 1 W. W. R. 518 ; 19 Sask. L. R. 
256.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 8. 


864 i, Ocneral rule — Oath not 
necessary .] — In a case relating to an 
offence punishable upon summary 
conviction it is not necessary that the 
summons should be granted upon a 
sworn information. — R. v, McDonald 


(1896), 29 N. S. R. 35.— CAN. 

854 li. .1 — R. V. Thompson 

(1909), 11 W. L. R. 617.—CAN. 

864111. .] — R. iJ- Morris 

(No. 2) (1920), 69 D. L. R. 117 ; 37 
Can. Orim. Cas. 256 ; 53 N. S. R. 525. 
—CAN. 


354 iv. .] — The information 

for a violation of a municipal bye-law 
is not required to bo under oath. 


J, — ^VOL. XXXIII. 


— R. (Strandquist) V. Thornrkrt 
(1025), 10 Sask. L. R. 120 ; [1025] 

2 W, W. R. 175.— CAN. 

364 V. .] — R. r. Farrell 

(1830), 1 Jobb & S. 681.— IR. 

854 vi. .] — Irish Insur- 

ance Ck)MRs. u. T rench, [1914] 2 l.R. 
172.— IR. 

358 i. To justify issue of warrant .] — 
Fuiel V. Ferguson (1865), 15 C. V. 

684.— CAN. 

858 ii. .] — Ex p. Boyce (1885), 

24 N. B. R. 347.— CAN. 

358 iii. .] — FJxjo. BAL8Eit(1888), 

27 N. B. R. 40.— CAN. 


358 iv. .] — Held: the informa- 
tion being sufficient to authorise the 
issue of a summons, was sufficient, 
when substantiated imder oath, to 
authorise the issue of a warrant in the 
first inst.anoo. — R. v. McDonald (1891), 
24 N. a. R. 44.— CAN. 


358 V. 
COFFON 

CAN. 

358 vi. 


.]- 

(1905), 


-R. 

37 


V. 

N. 


Mili>?, 

B. K. 


Ex p. 
122 .— 


— .] — A magistrate has no 
to issue a warrant on an 
examining upon 
his witnesses as 


jurisdiction 
infoimation without 
oath complainant or 
to the facts upon which the infcimation 
is based.— R. v. Lizotte (1900), 1 
E. L. R. 365.— CAN. 


858 vii. .] — R.7\ Cauleton, Exp . 

Gundy (190G), 37 N. B. II. 380.— 

CAN. 

858viii. .] — Matthews v. Jen 

KIN8 (1007), 3 E. L. li. 577.— CAN. 

358 ix. .] — R. Hornbrook, 

Ex p. Madden (1008). 38 N. B. R. 
358 ; 4 E. L. R. 500.— CAN. 

358 X. — — .l~Ac SURENDRA NATH 
UoA', R. V. SimKNDKA Nath Roy 
( 1870), 5 B. L. R. 274 ; 13 W. R. Cr. 
27.— IND. 

p. Rc-swearing information after 
amendment — Wheth er necessary. ] — Re 
Conklin (1871), 31 U. C. Ii. 160.— 

CAN. 

q. .] — R.v. M cNutt (1896), 

28 N. S. R. 377.— CAN, 

t. .] — Where a sworn 

information in writing is a pre- 
r(5quislte to the jurisdiction of the 
magistrate, an Information which has 
been amended must, to retain its 
validity, be re-sworn. — R. v. Davis 
( 1012), 22 W. L. R. 837 ; 5 Alta. L. R. 
443 : 7 D. L. R. 608 ; 3 W. W. R. 1. 
—CAN. 

t. .] — It is not necessary 

to re -swear an information after 
an amendment, If the amendment 
only gives greater particularity or 
certainty to the charge & does not 
create a new charge. — R. u. Tally 

Y 
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MAaiSTRATES. 


Sect, 1 . — Infortnalion and complaint : Svb-aects, 3, 
4&5,A. (o) & (6).] 

27 ; 13 L. J. M. C. 58 ; 2 L. T. O. S. 327 ; 8 J. P. 

409 ; 8 Jut. 400 ; 114 B. R. 1333. 

Annotations: — Consd. R. v, Hughes (1870), 4 Q. B. D. 614. 
Reid. R. V. Berry (1850), 8 Cox. C- O. 121. 


Sub-sect. 4. — Form of. 

See, notv, Summary Jurisdiction Act, 1848 
(c. 43), ss. 8, 9. 

362, Necessity for writing.] — The Act [Con- 
stables Protection Act, 1760 (c. 44)] does not 
protect justices for an act done by pretence of 
office : but where an act is done informally, 
where, in another manner, it might have been 
legally done, there, in consideration that country 
gentlemen are generally in the office that have 
no emolument, at least the best of them, therefore, 
if they do what by law they are empowered to do, 
& might have done another way, the Act protects 
them from suffering for the inerts informality. 
On complaint, a justice may commit ; but in 
strict form, the complaint should be in writing : 
on his own view, he may commit without com- 
plaint, if he has reason to apprehend the peace 
will be broken, though not actually broken (Lord 
Mansfield, C.J.). — Brookshaw v. Hopkins (1773), 
Lofft, 240 ; 98 E. B. 630. 

8 g 3 , ,] — By Beerhouse Act, 1830 (c. 64), 

8. 15, penalties are recoverable upon the informa- 
tion of any person before the justices acting in 
petty session m & for the division or place in which 
the house is situate where the offence was com- 
mitted. Senible : it is not necessary in such a 
case that there should have been a written infor- 
mation. — B. V, Bawlins (1838), 8 C. & P. 439. 

364. .] — B. V, Millard, No. 350, ante. 

365. .1 — Me Perham, No. 598, post. 

866, ,] — B. V. Hughes, No. 476, post. 


Sub-sect. 5. — Contents of. 

A. As to Offences or Grounds of Comjjlaini. 

(a) In General. 

Sec Summary Jurisdiction Act, 1848 (c. 43), 
ss. 1, 10, 17. 

367. Whether alternative offences may be 
charged.] — Information for selling live cattle or 
causing them to be sold is good. — Wingfield v. 
Jefperys (1697), 1 Ld. Baym. 284 ; 91 E. 11. 1087, 
Ex. Ch. 

AnnotcUioti : — Consd. R. v. Morley (1827), 1 Y. & J. 221. 

368. — ; — .] — On objection to a count in an 
information under 8 Ann c. 7, s. 17, charging that 
deft, was assisting, or otherwise concerned in the 


unshipping of prohibited & uncustomed goods, 
that it was a charge of two distinct offences by the 
same count, & therefore bad, either for duplicity 
or uncertainty ; — Held the words did not involve 
two separate distinct offences, it was the 
established A: ancient practice curm soaccarii so 
to charge the offence in such information. ^A.-G. 
V. Parr (1817), 4 Price, 122 ; 146 E. B. 414. 
Annotation: — Consd. R- v. Morley (1827), 1 Y, & J. 221. 

359 , ,] — Information on 48 Geo. 3, c. 143i 

for selling “ beer or ale ’’ without an excise license* 
is bad, & a conviction thereon, showing that deft* 
had sold ale only, quashed. — B. v. North (1825), 6 
Dow. &’ By. K. B. 143 ; 3 Dow. & By. M. C. 38. 

Annotations Cotterill v. Loinpriero (1890),^0 L. J. 

M. C. 133. Reid. Ex p. Hardy (185()), 1 L. 


370. 


M. & P. 118. 
-,] — An information stating that deft. 


imported or caused to be unported foreign silks, 
is bad for uncertainty. — B. v, Morley (1827), 1 
y. & J. 221 ; 4 Dow. & By. M. C. 109 ; 148 E. B. 

653. 

Annotation : — Mentd. A.-G. v. Barroll (1827), 1 Y. & J. 495. 

371. .] — Cotterill v. Lempriere, No. 593, 

post. ^ ^ 

Acts charged disjunctively in indictment.] — See 

Criminal Law, Vol. XIV., pp. 223, 224, Nos. 
2065-2076. 

372. Whether more than one offence may be 
charged.] — A conviction for tlie said offence, 
wdiere there are two distinct offences charged in 
the information, is bad. Qu. : wliether a person 
can be convicted of two distinct penalties in the 
same information. — B. v. Salomons (1786), 1 
Term Bep. 249 ; 99 E. B. 1077. 

Annotations : — Distd. R. v. Chand^r (1811), 14 East, 267. 
Reid. R. V. Powell (1831), 2 B* & Ad. 75 ; Newman 
V. Bendfibyo & Metcalfe (1839), 8 L. J. M. C. 68 ; Kyalle 
V. R. (1849). 12 L. T. 0. S. 557. 

373. .]— B-. V. Totnes JJ, (1879), Times, 

May 9, D. C. 

Annotations: — ^onsd. R- v. Cable, [1900] 1 K. B. 719. 
Expid. Johnaon v. Needham, [1909] 1 K. B. 6..6. 

374. Necessity for prosecutor to elect — 

Charge against master & servant — lU-treating & 
causing to be Ill-treated horse.] — W., the servant 
of C., & C. were both summoned for illtrcating & 
causing to be illtreated a horse. Defts. objected 
that these were two separate offences, & the jus- 
tices required prosecutor to elect which he would 
proceed with, &, because he declined to elect, 
dismissed the summons : — Held : the justices 
were wrong, & they ought to liave convicted each 
of the offence which he had committed. — Bar- 
tholomew V. Wiseman (1891), 56 J. P. 455; 8 
T. L. B. 147, D. C. 

Anw)ialion : — Apld. Rogers V. Richards (1892), CO L. T. 
261, 

375. “Detect in substance.’'] — 

Though prosecutor may be required to elect on 
which charge he will proceed, the inclusion of two 


(1915), 30 W. L. R. 396 ; 7 W. W. R. 
1178.— CAN. 

— ■ .. (Strand- 

QUIHT) V. Thornbert (1925), 19 Sask. 
L. K. 429 ; [1925J 2 W. W. R. 175.— 
CAN. 


PART VIII. SECT. 1, SUB-SECT. - 

862 i. Necessity for writing.] — T 
complaint on oath upon which 
warrant may issue must be in writing. 
Montague v. An Shen, [1907] V. L. 
458. AUS. 

362 ii. .] — An information la 

under Summary Oonvictiona A( 
B. 13, must be in writing. — R. 
Kilmartin (1923), 33 B. C. R. 15 
[1924] 1 W. W. R. 107.— CAN. 

862 iii. .] — Exp. Hughes (183 


I I. L. R. 292.— IR. 

362 iv. i?e Collett (1897), 

15 N. Z. L. R. 425.— N.Z. 

b. Necessity for date..] — Where the 
information does not state the date 
of the offence chared, a conviction 
hosed thereon is bad. — R. v. Dunlap 
(1914), 27 W. L. R. 121 ; 6 W. W. R. 
3.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 5.— 
A. (a). 

872 i. Whether more than one ojfcnce 
may he charged,] — R. v. Fabrar (1890), 

I I 6. L. T. 25 ; 1 Terr. L. R. 306.— CAN. 

872 U . . 1 — R. V. AUSTIN (N. W. T. ) 

(1905), 1 W. L. R. 671.— CAN. 

872 ili. .1 — Rifkin e. R. (Man.), 

[1925] 2 D. L. R. 620 ; [1925] 2 


W. W. R. 242 ; 43 Can. Crim. Cas. 
330.— CAN. 

372 iv. .] — Salt v. Sing Lee 

(Sask.), [19221 3 W. W. R. 159; 69 
D. L. R. 69 ; 37 Can. Crim. Cos. 214. 
—CAN. 

872 V. .] — Where an information 

charges more than ono offence, the 
magistrate may hear & adjudicate on 
any one of the charges, & may, with 
the consent of deft., hear two charges 
at one time. — Cooper v. Hamilton 
(1888), C N. Z. L. R. 698.— N.Z. 

c. Necessity for proseoutor to 

eUcL] — Semble : when an Informa- 
tion charges two offences It is the duty 
of the magistrate to tell the informant 
of his right of election to prooeed on 
either charge. — H bdbbrg v. woodhall 
(1913), 16 C, L. R. 531.— AUS. 
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offonces in one information is a “ defect in sub- 
stance ** within Summary Jurisdiction Act, 1848 
(c. 43), s. 1, & no objection to the information 
can be allowed in reimect of it. — Rodgers v. 
Richards, [1892] 1 Q. B. 655 ; 66 J. P.'281 ; 40 
W. R. 331 ; 36 Sol. Jo, 274 ; sub nom, Rogers 
V. Richards, 66 L. T. 261 ; 17 Cox, C. C. 474, 
D. C. 


Annotations : — 

L. J. K. H. 
748. 


Distd. R. y. Wood, Ex p. Farwell (1918), 87 
913. Refd. H. V. Rawson, L1909] 2 K. B. 


376. Effect of refusal to elect.] — 

An information was preferred against resp. for 
that he did “ cruelly ill-treat, abuse, & tortm’e a 
certain animal, to wit, a grey gelding.” The 
justices being of opinion that the information 
charged three offences called upon applt. to elect 
upon which portion of the infoimation he would 
I^roceed, & as applt. declined to elect the justices 
dismissed the information : — Held : the justices 
were right in the circumstances in declining to 
convict. — .T ohnson v, Needham, [1909] 1 K. B. 
626 ; 78 L. J. K. B. 412 ; 100 L. T. 493 ; 73 
J. P. 117 ; 25 T. L. R. 245 ; 22 Cox, C. C. 63, D. C. 

Joinder of offences in indictment.] — See 
Criminal Law, Vol. XIV., pp. 226-231, Nos. 
2111-2174. 


out), “ twenty several times repeated ” & adjudging 
him ‘' for his said offence ” to forfeit the sum of 
£2, being a cumulative penalty at the rate of two 
shillings for each repetition of the oath, is good. 

(2) An information for profanely cursing one 
profane curse, several times repeated, is not bad 
for duplicity within Summary Jurisdiction Act, 
1848 (c. 43), s. lO.—R. v, Scott (1863), 4 B. & S. 
368 ; 2 New Rep. 428 ; 33 L. J. M. C. 15 ; 8 L. T. 
662 ; ‘28 J. P. 214 ; 122 E. R. 497. 

Annotations: — As to (1) Reid. Milnoa v. Bale, Millies v. 
Lea (1875). L. U. 10 C. P. 591. Gaicrallu, Mentd. HUdos- 
hoiiiicr V. Faulkner (1901), 70 L. J. Ch. 800. 

380. Forging & uttering.] — A summons 

charging A. with unlawfully forging, offering <fe 
uttering, well knowing, etc., a certificate attached 
to a license for removing cattle : — Held : not bad 
within Summary Jurisdiction Act, 1848 (c. 43), 
s. 10, as involving two offences. — Annakin v. 
Smith (1868), 32 J. P. 759. 

381. Allegation of previous convictions.] — 

R. V. Holloway Prison (Governor), No. 387, 
post. 

Offences in respect of game.] — See Game, 
Vol.. XXV., p. 388, Nos. 381-388. 

Non-payment of rates.]— IJates & 

Ratincj. 


377. What amount to separate offences — Same 
offence on various occasions.] — Applt. was con- 
victed summarily by justices upon an information 
preferred against him under Betting Act, 1853 
(c. 119), s. 3, which charged him “ with having 
on Oct. 6, in the year aforesaid, <&- on divers other 
days & times between the said Oct. 5 & the laying 
of the said information ” (Nov. 16, following), 
” being then & there the occui)ier of a ceHain 
house in the said city ” . . . ” knowingly & wil- 
fully opened, kept used the same for the purpose 
of the said O. betting with persons resorting 
thereto.’^ The justices convicted him of the 
offence committed on Nov. 8, & in a case stated 
for the opinion of this ct., they stated that it w^as 
established to their satisfaction that he did so 
keep & use the house on Nov. 8, but not on Oct. 5, 
or on any other day : — Held : the information 
was good, & did not allege more than one offence, 
A upon such information the justices were war- 
ranted in convicting of the offence as committed 
on the Nov. 8. — Onley v. Gee (1861), 30 L. J. 

M. C. 222 ; 4 L. T. 338 ; 25 J. P. 342 ; 7 Jm*. 

N. S. 570 ; 9 W. R. 062. 

Annotations: — Consd. Ex p. Burnby, [1901] 2 K. B. 458, 

Refd. Parker v. Sutherland (1917), IIG L. T. 820. 

378. .] — An information charged 

deft., a licensed victualler, with permitting his 
house to be used as a brothel on Jan. 26, 28, 29, 
& 31, contrary to Feb. 1, 4, 5, & 6 in the same 
year, Licensmg Act, 1872 (c. 94), s. 15: — Held: 
the fact of the days named being non-consecutive 
did not prevent the charge from being a charge 
of one continuing offence ; the information was 
consequently not bad for duplicity ; & deft. 

niight on such an information be lawfully con- 
victed of so permitting his house to be used on 
all the days named . — Ex p. Burnby, [1901] 2 
K. B. 458 ; 45 Sol. Jo. 679 ; sub nom. R. v. 
Burnby, 70 L. J. K. B. 739 ; 85 L. T. 168 ; 20 
Cox, C. C. 25, D. C. 

379. Same offence repeated on same 

occasion.] — (1) A conviction, under Profane Oaths 
Act, 1746 (c. 21), s. 1, charging that deft, did 
‘‘profanely curse one profane curse” (setting it 


Cruelty to animals .] — See Animals, Vol. II., 
p. 291, Nos. 621-623. 

Nuisances .] — See N ltisance. 

Sale of intoxicating liquor .] — See Intoxi- 
cating Liquors, Vol. XXX., p. 103, No. 791. 

Description of Offence. 

Sc€f 7ioWf Criminal Justice Act, 1925 (c. 86), 
s. 32. 

382. Necessity to state time.] — (1) In an infor- 
mation on a penal statute it is sufficient to lay 
the offence as committed between such a time 
A such a time. 

(2) The summons need not specify the time of 
day, — K. v. Simpson (1714), 10 Mod. Rep. 248; 
Gilb. 282 ; 88 E. R. 713 ; subsequent proceedings 
(1717), 10 Mod. Rep. 378. 

Annotations: — As to (1) Refd. B. v. Bissex (1756), Say. 

304. Generally, Mentd. 11. v. Clegg (1721), 8 Mod. llcp. 4. 

383. .] — G. was charged in an information 

with having been guilty at the election of the 
members of the school board of S. of corrupt 
practices contrary to Elementary Education Act, 
1870 (c. 75), s. 91, A was thereon convicted : — 
Held, : the conviction was bad, as the information 
insufficiently described the offence, as flie offence 
ought to have been specilied, A the time A place 
mentioned. — R. u. Ingall (1880), 42 L. T. 533 ; 
11 J. P. 552 ; 29 VV. R. 288, 1). V. 

384. Must be in language of informer.] — In- 
formations before magistrates must be taken as 
nearly as possible in the language used by the 
party. — CoiiEN v. Morgan (1825), 6 Dow. A Ry. 
K. B. 8 ; 3 Dow. A Ry. M. C. 320. 

Annotations : —JULentA, Carratt v. Morlcy (1841), 1 Q. B. 

18* SauudeiK v. Swannua Finance Co. & Home (1905), 

21 T. L. 11. 317. 

385. Must show subject matter within Juris- 
diction of justices.] — R. V. ScorroN, No. 361, ante. 

386. Necessity to state place.] — R. v. Ingall, 
No. 383, ante. 

387. Necessity to follow words of statute — 
When elements of offence embodied.] — D. was con- 
victed of an offence under Licensing Act, 1872 
(c. 94), s. 12, the charge sheet charging her with 

387 i. Necessity to follow words of 
statute — When elements of offence 
embodied .] — In an information under 
43 Viet., No. 24, it is sufflclont if the 
ofiouce charged be stated In the words 


ART VIII. SECT. 1, SUB-SECT. 6.— 
A. (b). 

3861. Necessity to state place .] — A 
[istloe has no Jurisdiction to issue a 


warrant upon an information which 
does not state the place where the 
offence was committed. — Campbell 
V. Waxsh (1910), 40 N. B. R. 180. — 

CAN. 
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Sect, 1. — Iriformation and complaint: Svb-sect, 5, 
A. (b)y d: B,; avb-aect, 6, A.y B, iSc C. (a) <Sc 
(6) ; aub-aecta, 7 & 8 y A,] 

being “ drunk & incapable of taking care of her- 
self ” in a highway. She was further charged with 
having been convicted of a similar offence three 
times during the preceding twelve months, one 
of these convictions being for having been “ drunk 
& disorderly.” She was fined, & in default of 
payment was committed to prison for thirty 
days. In a further commitment she was com- 
mitted to prison for another sixty days for failure 
to comply with an order directing her to enter 
into a recognisance to keep the peace. On an 
application by D. for a writ of habcaa corpus 
directed to the governor of the prison : — Held : 
(1) .D. had been rightly convicted of an offence 
under sect. 12, although the word, “ found ” did 
not appear on her charge sheet, since the natural 
inference from the language of the charge sheet 
was that she had been “ found ” drunk within 
the meaning of the sect. & since it is not strictly 
necessary for the exact language of the Act of 
Parliament under wliicli a person is charge^l to 
be used in the charge sheet charging such person, 
if the words used are sufficient to embody the 
elements of the offence ; (2) the charge alleging 
previous convictions did not constitute a separate 
offence, but was only matter of aggravation in 
respect of the offence under sect. 12 ; (3) the con- 
viction of being “ drunk & disorderly ” was a 
“ previous conviction ” within the meaning of 
sect. 12 ; & (4) the two commitments, although 
in two documents in fact constituted one warrant 
of commitment. — R. v. Holloway Prison 
(Governor) (1916), 85 L. J. K, B. 689 ; sub nom, 
K. V. Holloway Prison (Governor), Ex p. 
Daniels, 80 J. P. 244, D. 0. 

Offences in relation to pawnbroker.] — See 
Pawns Pledges. 

Offences in relation to master & servant.] — See 

Master & Servant. 

Offences in relation to game.] — See Game, Vol. 
XXV., pp. 375, 379, Nos. 241, 286, 

Offences by parish officers.] — See Poor Law. 

Offences under Vagrancy Acts.] — See Criminal 
Law, Vol. XV., p. 748, No. 8067. 

Offence under Betting Act, 1853 (c. 119).] — 
See Gaming & Wagering, Vol. XXV., p. 450, 
No. 416. 

B, As to Persons Charged. 

388. Whether more than one person may be 
charged — Several offences.] — Several persons being 


charged in one information with being disorderly 
in a licensed beerhouse, & refusing to quit on 
request by a constable: — Held: the objection 
that each case ought to be taken separately 
having been waived, a separate conviction against 
each was right. — Wells v. Cheyney (1871), 36 
J. P. 198. 

Offences against Old Age Pension Act, 

1908 (c. 40).] — See Poor Law. 

Offences against Game Act, 1831 (c. 32).] — 

See Game, Vol. XXV., pp. 367, 370, Nos. 159, 

190. 


Sub-sect. G. — By Whom Laid. 

A. In General, 

See Summary Jurisdiction Act, 1848 (c. 43), 
8. 10. 

389. General rule — Any person— rUnless other- 
wise provided by statute.] — Where an Act imposes 
penalties & provides that these penalties may be 
recovered under Summary Jurisdiction Acts, any 
person may take proceedings to recover the 
penalties unless the right to do so is taken away 
by express words or by necessary implication. — 
R. V. Stewart, [1896] 1 Q. B. 300 ; 05 L. J. M. C. 
83 ; 60 J. P. 350 ; sub nom. R. v. Stewart, 
Ex p, Burnham, 74 L. T. 54 ; 44 W. R. 368 ; 40 
Sol. Jo. 259 ; 18 Cox, C. C. 232, D. 0. 

390. Conspiracy & Protection of Pro- 

perty Act, 1875 (c. 86).] — On an information by 
resp., a superintendent of police, against applts. 
under sect. 7 (1) of above Act for intimidating a 
workman by assembling in largo numbers &; 
throwing eggs at him, some of the applts. were not 
proved to have thrown the eggs but they were with 
applts. who did so, & there were shouts of “ Black- 
legs ” & ” Dirty Scabs.” The workman did not 
authorise resp. to lay the information. The 
justices convicted applts. : — Held : information 
could be laid by any person, & as applts. were all 
part of a body of men who were calling out “ Black- 
legs ” & ” Dirty Scabs ” the conviction was right. — 
Young v. Peck (1912), 107 L. T. 857 ; 77 J. P. 
49 ; 29 T. L. R. 31 ; 23 Cox, C. C. 270, D. C. 

391. Penalty imposed for benefit of particular 
body.] — Where a penalty is imposed for the 
benefit of, & is payable to, a particular co., it can 
only be enforced on their complaint, although 
other parties may be interested in imposing it ; 
as for instance, where only licensed hawkers were 
authorised to sell in a market controlled by a co., 
^ on an information against an unlicensed hawker 


used by the Act, in declaring the 
offence. — Ex p. Collins (1888), 9 
N. 8. W. L. R. 497 ; 6 N. S. W. W. N. 
85.— AUS, 

887 ii. .] — (Dhammen v, 

Gilmore, [1914] V. L. R. 455.— AUS. 

887 iii. .] — The information 

must contain a complete statement 
of the offence as defined by the Act 
conferring the summary jiuisdiction. 

Ex pTMopfatt (1886), 9 L. N. 403. 
—CAN. 

887 iv. .] — An Kan v. Cox, 

Ah Wing v. Cox, Tono v. Cox (1902), 
21 N. Z. L. R. 645.— N.Z. 

387 V. .] — O’Connor v. 

Johnston (1903), 23 N. Z. L. R. 183. 
—N.Z. 

d. Necessity to detail facts of 
offence,] — An information charging 
vagrancy should show the particular 
facts on which the prosecution relies 
to establish the offence. — R. v. McCor- 
mack (1903), 9 B. C. R. 497.— CAN. 

6. .] — Where the information 

omits a material allegation of fact, 
but the issue as to that fact is tried 


out before the magistrate, who finds 
the fact against the accused, the con- 
viction will not be quashed. — R. v. 
Taylor (1909), 14 B. C. R. 235.— 

CAN. 

f. .] — An information must 

contain a precise charge of the thing, 
the guilt of which is imputed to the 
party charged. — R. v, Meath JJ. 
(1841), 2 Leg. Rep. 8.— IR. 

g. Statement of substance of action.] 
— ^Hills V. Stanford (1904), 23 N. Z. 
L. R. 1061— N.Z. 

h. .] — ^Maxwell V. McCarthy 

(1903), 23 N. Z. L. R. 225.— N.Z. 

k. Omission of words contrary 

to the The omission In an 

information of the conclusion, “ con- 
trary to the statute,** etc., is im- 
material. — Lane v. Doyle (1892), 11 
N. Z. L. R. 385.— N.Z. 

PART VIII. SECT. 1, SUB-SECT. 6.— B. 

l. Whether more than one person 
may he charged.] — R. v, Carroll (1842), 
2 Leg. Rep. 279. — IR. 

m. Description of party — Place of 


abode .] — A magistrate’s ct. has no juris- 
diction to hoar an action if in the 
plaint-note the place of abode of a 
>arty to the action Is not stated. — 
iEWiTT V. Carew (1903), 22 N. Z. 
L. R. 669.— N.Z. 

n. .] — The name of a party 

is suiflciently stated in a plaint-note 
in the magistrate’s ot. by giving the 
surname & the initials of the Christian 
names. — Golding v. Eyre-Kenny & 
Taine (1905), 26 N. Z. L. R. 897.— 
N.Z. 


PART VIII. SECT. 1, SUB-SECT. 6.— A. 

889 i. Oeneral rule — Any person — 
Unless otherwise provided by sCaivte .] — 
Where an Act requires a particular 
person to prosecute for an offence, the 
Information must be laid by him, or 
at least by his authority, & in his 
name. — St. John Corpn. v. Masters 
(1880), 19 N. B. R. (3 P. & B.) 687.— 
CAN. 

o. .] — An information 

for an offence against an enactment 
for the benefit of the public at large 
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by a person other than the co,, the conviction on 
tliat ground was quashed. — B. v. Hicks (1865), 

4 B. & B. 633 ; 3 0. L. R. 833 ; 24 L. J. M. C. 94 ; 
24 L. T. O. S. 262 ; 19 J. P. 515 ; 1 Jur. N. S. 
654 ; 3 W. R. 208 ; 119 E. R. 232. 

Annotations : — Apld. Anderson v. Hamlin (1890), 25 Q. B. D. 
221.* Reid. Cole v. Coulton (I860), 24 J. P. 596. 

Whether corporation can be common informer.] 

— See Corporations, Vol. XIII., p. 352, Nos. 
904, 905. 

Offences under Game Act, 1831 (c. 32).] — See 
Game, Vol. XXV., p. 370, Nos. 187, 188. 

Offences against Larceny Acts.] — See Criminal 
Law, Vol. XIV., p. 169, Nos. 1471, 1472. 

Offences against Pawnbrokers Act, 1800 (c. 99).] 
— See Pawns Pledges. 

Keeping disorderly house contrary to local Act.] — 
See Intoxicating Liquors, Vol. XXX., p. 93, 
No. 715. 

Obstruction of highway.] — See Highways, Vol. 
XXVI., p. 459, Nos. 1751-1753. 

Offence against Diseases of Animals Act, 1894- 
(c. 57).] — See Animals, Vol. II., p. 303, No. 708. 

Offence against Roman Catholic Relief Act, 1829 
(c. 7).] — See Ecclesiastical Law, Vol. XIX., 
p. 631, No. 3917. 

Offence against Public Health (London) Act, 
1891 (c. 76).] — See Public Health. 

Offence against property of corporation.] — See 

Corporations, Vol. XIII., p. 411, No. 1308. 


Under Offences against the Person Act, 1861 
(c. 100).] — See Criminal Law, Vol. XIV., p. 169, 
Nos. 14(38-1470. 

Under Acts relating to fisheries.]— Fish- 
eries, Vol. XXV., p. 56, Nos. 486, 487. 

Under Acts relating to markets.] — /S'ce Markets. 
Under Acts relating to mines.] — See Mines. 

(6) Necessity for Consent. 

See, generally, Criminal Law, Vol. XIV., p. 170, 
Nos. 1481-1487. 

Proceedings for malicious damage to forests.] — 

See Constitutional Law, Vol. XI., p. 586, No. 
876. 

Under Sunday Observance Prosecution Act, 1871 

(c. 87).] — See Criminal Law, Vol. XIV., p. 171, 
No. 1487 ; Time. 

Under Weights & Measures Act, 1904 (c. 28).] — 
See Weights & Measures. 

Under Fertilisers & Feeding Stuffs Act, 1906 
(c. 27). 1 — See Criminal Law, Vol. XIV., p. 170, 
No. 1481. 

Under Public Health Act, 1875 (c. 55).] — See 

Public Health. 

Under Acts relating to mines.] — See Mines. 
Under Dangerous Performances Acts, 1879 (c. 34), 
& 1897 (c. 52).] — See Mines. 


B. Pvblic and Other Authorities. 

Assistant overseer.] — See Poor Law. 

Officer appointed by corporation.] — Sec Criminal 
Law, Vol. XIV., p. 170, Nos. 1475-1477. 

Local authority.] — See liOCAL Government, 
pp. 94, 95, Nos. 642, 643, ante. 

Under Public Health Acts.]— Local Govern- 
ment, pp. 23, 24, ante; Public Health. 

Under Vaccination Acts.] — See Public Health. 
Under Mines Regulation Acts.] — See Mines. 
Under Food & Drugs Acts.] — See Food ^ 
Drugs, Vol. XXV., pp. 104, 107, Nos. 270-277, 
315, 316. 

Under game laws.] — See Game, Vol. XXV., 
p. 388, Nos. 390, 391. 

By inspectors & bailiffs of fisheries.] — See 

Fisheries, Vol. XXV., p. 43, Nos. 394, 395. 

By friendly societies.] — See Friendly Societies, 
Vol. XXV„ p. 331, No. 326. 

C. Under Particular Statutes. 

(a) In General. 

Under bye-laws of tramway company.] — See 
Tramways & Light Railways. 

Under Metropolitan Police Act, 1839 (c. 47), s. 60,] 

— See Highways, Vol. XXVI., p. 424, Nos. 1434, 
1435. 


8 IT B -sect. 7. — Before Whom Laid. 
Whether before one justice — Offence under 
Betting Act, 1853 (c. 119).]— Gaming & 
Wagering, Vol. XXV., p. 450, No. 417. 


Sub-sect. 8. — Limitation of Time. 

A. In General. 

Sec Summary Jurisdiction Act, 1848 (c. 43), 
s. 11 ; &, generally y Criminal Law, Vol. XIV., 
pp. 151-153. 

392. General rule — Within six months.] — 

Summary Jurisdiction Act, 1848 (c, 43), s. 11, 
enacts that, where a complaint shall be laid before 
a justice, on which he shall have authority to ^ant 
an order, such complaint shall bo made withm 
six calendar months from the time when the matter 
of complaint arose. By sect. 38, the Act is w 
commence & take effect seven weeks after its 
passing ; — Held : a complaint, after ^the Act 
came into operation, upon matter which arose 
before, was barred by sect. 11, though six calendar 
months from the time when the matter of com- 
plaint arose had elapsed when the. statute passed : 
for, the Act having given time for preferring any 
such complaint before the limtotion clause came 


vfiiuor jruuiiii xacaim 1.01 u *J*J*)j' 

Public Health. 


-A7 01/ 


giving full effect 


may in groneral bo laid by any one 
independently of any authority from 
the party or parties to whom the 
penalties to bo recovered are to be 
awarded by law. — Sar^ood v. Veale 
(1891), 17 V. L. II. 660.— A US. 

p. By servant in charge of pro- 
perty.] — A., on going to England, loft 
his motor oar with B., with instructions 
to got it overhauled & painted. While 
A. was away the motor was maliciously 
damaged : — Held .* B. was competent 
to swear the information. — Farrell v. 
Belfast Corpn. (1916), 50 I. L. T. 
212.— IR. 

PART VIII. SECT. 1. SUB-SECT. 7. 

q. Whether before one justice.] — 
An information under Canada Tem- 


perance Act, 1878, iiuist 

before two J^isticos.— IL v. IlisrEE^ 

U. V. Burtt (1882), 22 N. B. K. 

—CAN. 

P, .] — Ex p. Manzer (1883), 

23 N. B. R. 315.— CAN. 

.1 — R. V. Johnson (1886), 13 

O. R. 1.— CAN. 


.] — II. V . Starkey (1891), 

7 Man. L. R. 489. — CAN. 

b. Magistrate where 

of complaint ” ^ i * 

Ex p. Willis, [1916J V. L. R. 1d9. 

AUS. 

0 . Magistrate having terntonal juris- 
diction — Accused within jvriadichon 
at Hme of offence.] — U. v. Bachelor 


to sect. 11 as would warrant the 

(1888), 15 O. R. 641.~CAN. 

d. Where no police magistrate — 
As rcQuired by statute— Power of 
ordinary magistrate .] — Ha^kala v. 
Warner (Ont.) (1922), 39 Can. Crim. 
Cas. 88.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 8.— A. 

392 i. General rule — Within six 
months.]— Ill the case of any offence 
punishable on summary conviction, 
if no time is especially limited for 
making any complaint or laying any 
information under the Act or 
relating to the particular case, the 
complaint must be made or the imor- 
mation laid within six months from 
time the matter of complaint or in- 
formation arose. — R. v. McKinnon 
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Sect. 1 . — Information and complaint : Svb-sect. 8, 

A. & B. (a) & (6), C. (a) & (b), &D. Sect. 2 : 
Suh-srct. 1, -A.] 

ct. in putting upon it a restricted construction. — 
R. V . Leeds & Bradford By. Co. (1852), 18 
Q. B. 343 ; 21 L. J. M. C. 193 ; 19 L. T. O. S. 86 ; 
16 J. P. 631 ; 16 Jur. 817 ; 118 E. R. 129 ; previous 
proceedings^ suh nom. Re Edmundson (1851), 17 
Q. B. 67. 

Annotations : — Consd. R* v. Hannay (1874), 44 L. J. M. C. 

27. Dbtd. R. V. Edwards (1884), 13 Q. B. D. 586. Refd. 

New River Co. v. Mather (1875), 44 L. J. M. C. 105. 

B. Application of Summary Jurisdiction Acts, 

{a) In General, 

See Summary Jurisdiction Act, 1848 (c. 43), 
s. 11. 

393. General rule — When no time limited by 
statute.] — J acomb r. Dodgson, No. 395, posi, 

394. Continuing offence — When penalty Im- 
posed per diem.] — R. v. Slade, Ex p, Saunders, 
No. 666, post. 

Claim lor maintenance of pauper.] — See Poor 
Law. 

Non-payment of water rates.] — See Water 
Supply. 

Breach of Registration of Business Names Act, 
1916 (c. 58), s. 9.] — See Trade Marks. 

Offences In relation to friendly societies.] — See 

Friendly Societies, Vol. XXV., p. 331, Nos. 
328, 329. 

Complaints between husband & wife.] — See Hus- 
band & Wife, Vol. XXVII., p. 560, Nos. 6161- 
6169. 

Offences against Food & Drugs Acts.] — See 
Food & Drugs, Vol. XXV., p. 101, Nos. 241- 
243. 

Offences against London Building Acts 1894- 
1909.] — See Metropolis. 

Offences against Metropolis Management 
(Amendment) Act, 1862 (c. 102).] — See High- 
ways, Vol. XXVI., p. 509, Nos. 2138-2141. 

Offences against Salmon & Freshwater Fisheries 
Act, 1923 (c. 16).] — See Fisheries, Vol. XXV., 
p. 62, No. 517. 

Offences against Highway Acts.] — See High- 
ways, Vol. XXVI., p. 459, Nos. 1756-1758. 

Claims for repair of private streets, etc.] — See 
Highways, Vol. XXVI., p. 535, Nos. 2345-2348. 

Claims for compensation for compulsory purchase 
of land.] — See Compulsory Purchase of Land, 
Vol. XI., p. 189, Nos. 088-691. 

Bastardy orders.] — See Bastardy, Vol. III., 
p. 403, No. 367. 

Application for distress warrant.] — See Dis- 
tress, Vol. XVIII., p. 241, No. 1595. 

(6) When Not Applicable, 

See Summary Jurisdiction Act, 1848 (c. 43), 
ss. 11, 35. 

Offences under Poor Law Amendment Acts.] — 
See Poor Law. 

Continuing offence — Non-delivery up of rate book 
by collector.] — See Rates & Rating. 

Nuisance.] — See Nuisance. 

Under Public Health Act, 1875 (c. 56), 

s. 166.] — See Highways, Vol. XXVI., p. 562, No. 
2572. 


Under London Building Act, 1894 

(c. ccxiii).] — See Metropolis. 

Under Metropolis Management Acts.] — 

See Highways, Vol. XXVI., p. 516, No. 2186. 

Under Electric Lighting (Clauses) Act, 1899 

(c. 19), s. 18.] — See Electric Lighting, Vol. XX., 
p. 203, No. 27. 

Under Companies Acts.] — See Companies, 

Vol. IX., p. 536, No. 3923. 

Under Food & Drugs Acts.] — See Food & 

Drugs, Vol. XXV., p. 101, No. 243. 

Desertion of wife.] — See Husband & Wife, 

Vol. XXVII., p 561, Nos 6165-6167. 

Recovery of money from member of 

friendly society.] — See Friendly Societies, Vol. 
XXV., p. 335, No. 367. 

Dispute under Employers & Workmen Act, 1875 
(c. 90).]— /S'ee Master & Servant. 

For recovery of expenses of fire brigade proceed- 
ing under Town Police Clauses Act, 1847 (c. 89), 
s. 33.] — See Public Health. 

Offences in prejudice of recruiting under Defence 
of Realm Regulations.] — See Royal Forces. 

Application for discharge of order of separation.] 
— See Husband & Wife, Vol. XXVII., p. 668, 
No. 6256. 

C. When Time Begins to Run, 

(a) Orders for Recovery of Money and Other 

Orders, 

See Summary Jurisdiction Act, 1848 (c. 43), 
s. 11. 

395. When matter of complaint complete — 
Interpretation of Summary Jurisdiction Act, 1848 
(c. 43), s. 11.] — I think the object of Jervis’s Act 
[above Act] is to fix a time within which proceed- 
ings must be taken to recover expenses where 
no time was limited by statutory authority, & it 
is very reasonable there should be some limit to 
such proceedings. I take the meaning of that 
Act to be that the claim should be enforced within 
six months after the complete matter of com- 
plaint arose. Now according to Public Health & 
Local Government Acts three months were given 
to deft, after notice of the sum claimed in order 
that he might dispute the amount. So long as 
the three months ran payment of his proportion 
could not bo enforced, for it was not then con- 
clusively fixed. Therefore, if we were to hold 
that those three months were to count as part of 
the six montlis given by Jervis’s Act wo should 
j)lace this class of cases on a very different footing 
from all other similar cases under other Acts. 
It is clear that the debt was not absolutely due 
till the end of the three months ; deft, was not 
bound to obey the notice to pay till that time, & 
payment could not till then be enforced. There- 
fore it is only doing justice to the Public Health 
Acts, & giving effect to Jervis’s Act, to say that the 
time of limitation began at the end of the three 
months. The justices, therefore, were wrong in 
holding otherwise (Cockburn, C.J.). — Jacomb v, 
Dodgson (1863), 3 B. & 8. 461 ; 32 L. J. M. C. 
113 ; 7 L. T. 674 ; 27 J. P. 548 ; 9 Jur. N. S. 848 ; 
11 W. R. 308 ; 122 E. R. 174. 

Annotation Consd. Grece v. Hunt (1877), 2 Q. B. D. 389. 

Recovery of rates.] — See Rates & Rating. 

Recovery of money from member of friendly 


(1902), 22 C. L, T. 161 ; 3 O. L. R. 
508 ; 1 O. W. R. 199.— CAN. 

e. Within twelve months,] — 

Ex p, Forsman (1878), 4 V. L. R. (L.) 
65.— AUS. 

f* Within thirty days.] — 

By Liquor License Act, 1897, s. 96, 
an information for an offence must 


be laid within thirty days of the com 
mission thereof. — R.-u. Hudoins (1907) 
9 O. W. R. 289, 376 ; 14 O. L. R. 139 

-CAN. 


y- Within three montJts.] — It 

being essentiGkl that a prosecution for 
an alleged offence should be com- 
menced ** within three months ** after 


its commission ; — Held : an informa- 
tion laid on Mar. 1, was within the 
time for an offence of Dec. 1 preceding. 
--R. V. Nolan (N.S.) (1917), 28 Can. 
Crlm. Cas. 100. — CAN. 

h. In case of continuing offence.] 
— Ez p. Woodstock Eleotrio light 
Co. (1898), 34 N. B. R. 460.— CAN. 
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soelety.J- Nee Friendly Societies, Vol. XXV., 
p. 336, No. 307. 

Recovery of water rate.] — See Water Supply. 

Proceedings under Publlls Health Acts.]— 
PuBUo Health. 

Complaints under local Improvement Acts.] — 
See Public Health. 

Recovery of expenses of paving streets, etc.] — 
See Highways, Vol. XXVI., pp. 499, 600, 618, 
636, Nos. 2074-2077, 2203, 2204, 2346-2349. 

(6) Summary Offences. 

Offences under Vagrancy Acts.]— .S'ec Poor Law. 

Offences relating to buildings.] — See Public 
Health. 

D. Under Particular Statutes. 

See Titles 'passim. 


Sect. 2.— SUMMONS OR WARRANT. 

SuB-sucT. 1 . — Summons. 

A. Necessity for. 

396. General rule — Summons necessary — Un- 
less defendant appears without.] — Summons neces- 
sary in summary convictions, unless deft, appears 
without.— -R. V. Dyer (1703), 1 Salk. 181 ; Holt, 
K. B. 167 ; 6 Mod. Rep. 41 ; 91 E. R. 165. 
Annotations : — Apld. II. v. Hall (1825), 0 Dow. & Ry. K. B. 

84. Refd. R. V. Venables (1725), Fortes. Rep. 325; 

Painter v. Liverpool Gas Co. (183(5), 2 Har. & W. 233. 

Mentd. R. v. Wind (1729), 1 Bam. K. B. 162 ; Tutton u. 

Darke, Nixon v. Freeman (1860), 5 H. & N. 647. 

397 . . 1 — i;. Venables, No. 221, 

ante. 

398. .]— R. V. Hbber (1731), 2 Barn. 

K. B. 101 ; 2 Stra. 916 ; 94 B. R. 382. 

Annotations: — Refd. R. v. Hughes (1879), 4 Q. B. D. 614. 

Uentd. Cropps v, Durden (1777), 2 Cowp. 640. 

399. .] — The committing a pauper to 

the house of correction without any summons, or 
any oath made of his return, after removal, is 
contrary to natural justice ; & is, therefore, a 
CTound for an information against the justices. — 
R. V. Angell ^1735), Lee temp. Hard. 124 ; 95 
E. R. 78. 

400. .] — A conviction where no 

summons is stated to have issued, quashed. — R. 
V. Hawker (1735), Lee temp. Hard. 130 ; Cald. 
Mag. Cas. 391, n. ; 95 E. R. 82. 

Annotation: — Reid. Dingsdale v. Clarke (1829), 8 L. J. 

O. S. M. C. 137. 

401. .] — R. V. Harwood (1738), 2 

Stra. 1088 ; Andr. 152 ; 93 E, R. 1050. 

402. .] — The record of a conviction 

by default upon the 5 Ann. c. 25, must show that 
deft, has been personally sunamoned to appear 
to the information. — R. v. Hall (1825), 6 Dow. <te 
Ry. K. B. 84 ; 3 Dow. & Ry. M. 0. 19. 

Annotation : — R^. 11. v, Commins (1826), 8 Dow. & Ry. 

K. B. 344. 

403. ,] — Evidence in support of an 

information before a magistrate under the game 
laws, cannot be received in the absence of deft., 
at least, where he has not been personally sum- 
moned to appear to the information. — R. v. 
Commins (1826), 8 Dow. & Ry. K. B. 344 ; 4 
Dow. & Ry. M. C. 94. 

404. .] — Where, in a conviction, the 

summons is recited, such recital of it is evidence 


of the summons ; but, in an action against the 
convicting magistrate for false imprisonment, 
pltf. may show that there was no summons, & 
if he does so, the conviction is bad. Qu. : whether 
a conviction, drawn up in a form given by statute 
not reciting the summons, is prin^ facie evidence 
of the summons. — M ason v. Barker (1843), 1 
Car. & Kir. 100 ; 2 L. T. O. S. 107, N. P. 

405. .] — Whore the interests of any 

person are to be affected by an order of justices, 
it is essential to the validity of such order that he 
should have an opportunity afforded him of being 
heard before the order is made ; & the same rule 
applies, although the Act of Parliament under 
which the order is made does not require any 
previous summons. 

Where an order of justices w^s made under 
Poor Law Amendment Act, 1834 (c. 7G), s. 27, 
directing the guardians of a union to administer 
relief to a pauper unable to work, without requMng 
her to reside in the workhouse -.—Held : a good 
return to a mandamus, that neither the guardians 
nor the churchwardens of the parish from which 
it was alleged that the pauper is entitled to relief 
had been summoned to attend, or were present 
at the hearing of the complaint or the making of 
the '>rder. — R. v. Totnes Union Guardians 
(1845), 7 Q. B. 690 ; 2 New Hess. Cas. 82 ; 14 
L. J. M. C. 148 ; 5 L. T. O. S. 210 ; 9 J. P. 584 ; 
9 Jur. 060 ; 115 E. R. 649. 

Annotations : — Refd. R. V. Norfolk JJ. (1845), 9 J. P. Jo. 

774 ; R. V. Brown (1859), 8 W. R. 600, Mentd. Parkos 

V. Parkoa (1852), 16 Jur. 1093. 

406. .] — Deft, was indicted for per- 

jury alleged to liave been committed by him on 
the hearing before justices of a summons charging 
him with being the father of an illegitimate child : 
— Held : to support the indictment, it was neces- 
sary to give evidence of the charge made by the 
mother, either by production of the original 
order made thereon, or by giving secondary 
evidence of the summons after notice to deft, to 
produce it ; &, in the absence of such notice, it 
was not sufficient to produce the minutes of the 
proceedings by the clerk to the justices, those 
minutes being of no greater authority than the 
notes of a shorthand writer. 

The statute provides that, upon complaint by 
the mother, the justice shall have power to summon 
the putative father before him, &, upon the 
appearance of the person so summoned, or upon 
proof of the service of such summons to hear & 
adjudicate upon the case. A summons is there- 
fore necessary to give the magistrates jurisdiction 
(WiGHTMAN, J.)* — R* Newall (1852), 19 L. T. 
O. S. 34 ; 0 Cox, 0. C. 21. 

407. Duty of justices to issue — Before granting 
warrant of apprehension— Non-payment of money.] 

It is the general duty of magistrates . . . wliere 
the complaint is merely for non-payment of money 
to issue a summons in tlie first instance before 
they grant a warrant of apprehension, & it re- 
quires very strong words to take away the necessity 
of the summons (Lord Ellenborough, C.J,). — 
R. V. Martyr (1810), 13 East, 55 ; 104 E. R. 287. 

408. Before granting distress warrant — 

Non-payment of rates.] — By a local Act comrs. were 
empowered to make paving rates, & to hear & 
relieve parties complaining of such rates. The 
Act also gave an appeal from the comrs. to the 


PART VIII. SECT. 2, SUB-SECT. 1.— A. 

896 i. General rule — Summons neces- 
sary — Unless defendant ceppears with- 
out.} — Held : deft., by Ms presence & 
by entering on his defence, had waived 
the servloo of a summons upon him. 


— R. V. Bennett (1883), 3 O. R. 45. 

—CAN. 

390 ii. .) — R. V. 

Olabke (1890), 19 O. R. 601. — CAN. 

8971. .1 — The party cannot 


be arrested on the complaint, he must 
be summoned. — S hea v. Choat (1846), 
2 U. O. R. 211.— CAN. 

397 ii. .] — Cronkhitk V. 

Sommerville (1845), 3 U. 0. R. 129. 
—CAN. 
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Sect* 2, — Summons or imrrant: Sub-sect. 1, A.^ B. 

(g) (fe (b), C.] 

sessions ; & it provided that, on non-payment of 
rates for seven days after personal demand, it 
should be lawful for certain justices, upon proof 
on oath of such demand & non-payment, to issue 
a distress warrant. Justices, being applied to 
for such warrant, refused to grant it, but stated 
that they would do so if a proper information were 
sworn, & the party summoned before them. The 
ct. refused a mandamus to compel the justices 
to issue a warrant without summoning the party. 
Supposing that the Acts authorised the justices 
to grant a warrant without summons : — Held : 
nevertheless, they acted rightly in not so granting 
it.— R. V. Hughes (1835), 3 Ad. & El. 425 ; 111 
E. R. 475. 

409, Non-payment of penalty.] — 

Where an order has been made on the owner of 
premises to abate a nuisance, & a summons has 
issued, & at the hearing the party has been con- 
victed in a penalty for disobeying the order, the 
warrant of distress & convictment cannot be 
issued for non-payment of the penalty until a 
further summons has been served, so as to enable 
the party to show cause, such as poverty, for not 
having paid the penalty. — R. v. Jenkins (1862), 
3 B. & 8. 116 ; 1 New Rep. 21 ; 32 L. J. M. C. 

I ; 7 L. T. 272 ; 26 J. P. 775 ; 9 Jur. N. S. 570 ; 

II W. R. 20 ; 122 E. R. 44. 

.]--See, fur/her, Distress, Vol. XVIII., 

pp. 402, 418, 451, 452, Nos. 1428, 1429, 1573. 1875, 

1879. 

Proceedings relating to sale of intoxicating 
liquor.] — See Intoxicating Liquors, Vol. XXX., 
p. 87, No. 677. 

Proceedings for recovery of expenses of 

special constable.]— iSce Police. 

Proceedings under Musical (Summary Pro- 
ceedings) Copyright Act, 1902 (c. 15).] — See Copy- 
right, Vol. Xlll., p. 229, No. 695. 

When not necessary — Condemnation of meat 
under Public Health Act, 1875 (c. 55).]— 
Public Health. 

Adjudication of settlement of lunatic.] — 

See Lunatics, pp. 260 et. seq., ante. 

Effect of non-issue — As to distress warrant.] — 
See Distress, Vol. XVIII., p. 406, No. 1460. 

generally. Part VIII., Sect. 4, sub-sect. 

3, B., post. 

B. Issue of, 

(a) In General. 

See Summary Jurisdiction Act, 1848 (c. 43), 
s. 2 ; &, generally, Criminal Law, Vol. XIV., 
pp. 166-168, Nos. 1450-1467. 

410. Who may issue — Justice not receiving 
complaint.] — A complaint having been made to 
two justices of a borough against applt. for an 
offence under Food & Drugs Acts, 1875 (c. 63), & 
1879 (c. 30), a summons was signed & issued by 
another justice, who had not heard the complaint, 
& was served on applt. Applt. thereupon 
appeared before the stipendiary magistrate of 
the borough, but objected that the summons 
was invalid & the magistrate had no jurisdiction 
to hear the case. The magistrate being of opinion 
that the defect, if any, in the summons was cured 


by the appearance of appt. heard the case & con- 
victed him; — Held: (1) the summons, having 
been signed & issued hy a justice who had not 
heard the complaint was invalid ; (2) the defect 
was not cured by the appearance of applt., as 
he appeared vmder protest ; (3) the provisions of 
Food & Drugs Act, 1879 (c. 30), s. 10, were im- 
perative, & not merely directory, & as no summons 
had been duly served in accordance with them the 
magistrate had no jurisdiction, & the conviction 
was wrong. — Dixon v. Wells (1890), 25 Q. B. D. 
249 ; 59 L. J. M. C. 116 ; 62 L. T. 812 ; 54 J. P. 
725 ; 38 W. R. 606 ; 6 T. L. R. 322 ; 17 Cox, C. C. 
48, D. C. 

Annoiations : — As to (2) Refd. Whiffcn & Bligh v. Mailing, 

Kent. Licensing JJ. (1891), 66 L. T. 3:i3. As <o (8) Refd. 

R. V. Garrett-lTgge, Ex p. Brown, [1911] 1 K. B. 880 ; 

Conn V. Tnrnbull (1925), 89 J. P. Jo. 300. 

411. Condemnation of meat — Towns 

Improvement Clauses Act, 1847 (c. 34), s. 13.] — 
Where, under above sect., a magistrate con- 
demns meat brought before him as unfit for 
human food, a summons in respect thereof may 
be issued by another magistrate, though the 
magistrate who adjudicates upon the summons 
must be the magistrate who condemned the 
meat. — R. v. Thomas (1901), 18 T. L. R. 71, 
D. C. 

Annotation : — Mentd. R. v. Part (1906), 70 J. P. 398. 

In bastardy cases .] — See Bastardy, Vol. 

III., pp. 389, 391, Nos. 275, 276, 290. 

412. Against whom summons may be issued — 
Infants.] — The power given under 29 & 30 Viet, 
c. 118, 8. 14, & 43 & 44 Viet. c. 15, s. 1, to any 
person to bring before justices a child residing 
with prostitutes includes the bringing of the 
child by way of legal process. Hence a summons 
may be served on the child, & process to arrest 
in the usual way may follow, as provided by 
Summary Jurisdiction Acts. — R. v. Moore (1888), 
52 J. 1\ 375. 

413. Corporation.] — There is nothing in 

the provisions of Shops Act, 1912 (c. 3), to exclude 
an incorporated co. which occupies a shop from 
the obligation imposed by s. 4 of that Act upon 
occui:)iers of shops to close their shops on the 
afternoon of one day in the week. 

The provisions of Summary Jurisdiction Acts 
as to summoning offenders before a ct. of summary 
jurisdiction to answer an information for a 
penalty apply to corpns. as well as to natural 
persons. — E vans & Co., Ltd. v, London County 
Council, [1914] 3 K. B. 315 ; 83 L. J. K. B. 1264 ; 
111 L. T. 288 ; 78 J. P. 345 ; 30 T. L. R. 509 ; 
12 L. G. R. 1079 ; 24 Cox, C. C. 290, D. C. 

Time of issue — In bastardy cases.] — See Bas- 
tardy, Vol. III., p. 391, Nos. 291, 292. 

Offences against Food & Drugs Acts.] 
See Food & Drugs, Vol. XXV., pp. 101, 102, 
Nos. 247-249. 

Issue of several summonses — In bastardy cases.] 
— See Bastardy, Vol. III., p. 391, Nos. 293-298. 

(6) Discretion of Justices. 

See, generally. Criminal Law, Vol. XIV., p. 168, 
Nos. 1462-1467. 

414. Discretion to refuse grant — When prlm& 
facie case.] — R. v. North Shields JJ. (1875), 39 
J. P. Jo. 761. 


PART VIII. SECT. 2, SUB-SECT. 1,— 
B. (a). 

k. Summons issued to he served out 
of county — - Indorsement of defend- 
8 A^avelling ^f^ense ^] — 


•.] — Re Cameron (1907), 


H N. S. R. 457.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— 

B. (b). 

4141. Discretion to refuse grani — 
When primA facie case.] — The mere fact 
that a Bummons might have been 
Issued or would have been suffloient 


in the opinion of a Judge is no ground 
for interfering with the discretion ex- 
ercised by a Justice in issuing a warrant 
so long as there were some facts upon 
which that discretion might reasonably 
have been exercised. — white v, Dun- 
ning & Brown (1916), 30 W. L. R, 686 ; 
7 W. W. R. 1210.— CAN. 
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415. — Where case would be dismissed.] 

— On an application for a summons if the 
magi^rate, after hearing appct.’s statement, is 
of opinion that if the summons were issued &> the 
offence were proved he would nevertheless under 
the circumstances dismiss the summons at the 
hearing, he may in the exercise of his discretion 
refuse to issue the summons. — II. v, Bros (1901), 
85 L. T. 681 ; 60 J. P. 54 ; 18 T. L. R. 39 ; 20 
Cox, C. C. 89, D. C. 

Proceedings against steward of 

friendly society .] — See Friendly Societies, Vol. 
XXV., p. 330, No. 309. 

416. When summons previously refused.] 

— When a justice has refused to issue a summons 
upon complaint, other justices may subsequently 
refuse to hear an information, & take the recog- 
nisances of prosecutor to prosecute in the same 
matter. Vexatious Indictments Act, 1859 (c. 17), 
does not apply to such proceedings unless a sum- 
mons or a warrant has been granted upon which 
it can take effect. Two police officers charged 
G., a publican, with supplying with liquor three 
men whom they alleged to be intoxicated. The 
charge was dismissed, & an application was made 
on behalf of G. to a justice of the peace for sum- 
monses for perjury against the policeman. The 
summonses were refused. Subsequently an appli- 
cation was made by G. to a bench of magistrates 
sitting in petty sessions to grant summonses 
against the policemen, or, in the alternative, to 
take the recognisances of G. under Vexatious 
Indictments Act ; — Held : the bench were not 
bound, under the circumstances to hear the in- 
formation at all, & Vexatious Indictments Act, 
1859 (c. 17), 8. 2 did not apply until after a sum- 
mons or a warrant had been granted. — R. v. 
Bather (1880), 42 L. T. 532 ; 44 J. P. 490, D. C. 
Annotation : — Refd. Ex p. lioid (1885), 49 J. P. 600, 

417. .] — In 1879 complainant laid 

an information, upon which a summons was 
issued, against a gas & water co. for penalties 
alleged to have been incurred in consequence of 
non-compliance with certain provisions of a local 
Act. The justices dismissed the summons, on 
the ground that the complaint had not been made 
within six months after the commission of the 
offence, which they considered was not a con- 
tinuing offence. They offered to state a case, 
but the matter was allowed to drop. In 1890 
the same complainant laid a similar information 
against the co., when the justices, having regard 
to their previous decision, considered they had no 
jurisdiction to go into the matter again, & refused 
to issue a summons : — Held : instead of declining 
jurisdiction, the justices should have heard & 
determined whether, upon the circumstances 
disclosed, a summons ought to have been issued. 
— R. V, Byrde &; PONTYPOOL Gas Co., Ex p. 
Williams (1890), 60 L. J. M. C. 17 ; 63 L. T. 645 ; 
56 J. P. 310 ; 39 W. R. 171 ; 17 Cox, C. C. 187 ; 
svJ) nom. Be Monmouthshire JJ., Ex p, Williams, 
7 T. L. R. 79, D. 0. 

Aniiotaiion : — Consd. R. v, Kennedy (1902), 86 L. T. 753. 

Proceedings in matrimonial causes .] — See 

Husband & Wife, Vol. XXVII., p. 565, Nos. 
6237-6238. 

Proceedings for cruelty to animals .] — See 

Animals, Vol. II., p. 291, Nos. 614, 615. 

See, further, Part XIII., Sect. 3, sub-sect. 3, 
post. 


C, Form of. 

See Summary Jurisdiction Act, 1848 (c. 43), 
ss. 1, 29 ; Summary Jurisdiction Rules 1886, r. 31 ; 
Criminal Justice Act, 1925 (c. 86), s. 32. 

418. Error In parties — Complainant — Where error 
immaterial.] — Semble : although the husband was 
the tenant & the hirer, the proceedings could be 
maintained by the wife, but that in any case 
the proceedings could be put right, either by 
having fresh proceedings or substituting the 
husband for the wife as complainant. — Masters 
V, Fraser (1901), 85 L. T. 611 ; 66 J. P. 100 ; 
18 T. L. R. 31, D. C. 

AnnotaXion : — Mentd. Lavell r. Richlngs, [1906] 1 K. B. 480. 

419. Defendant — Where error immaterial.] 

— An information under the 4 Geo. 4, c. 34, s. 3, 
described deft, as having contracted to servo “ B. 
& his partners.” At the hearing it appeared that 
the contract of service was between deft. & “ B. 
on behalf of himself & his partners, constituting 
the R. M. & H. Coal co., Ltd. :—HeU : this 
variance, if it were one was cured by Summary 
Jurisdiction Act, 1848 (c. 43), s. 1. — Whittle v, 
Frankland (1862), 2 B. & S. 49 ; 31 L. J. M. C. 
81 ; 5 L. T. 639 ; 26 J. P. 372 ; 8 Jur. N. S. 
382 ; 121 E. R. 992. 

Annotation : — Mentd. Devoriald r. Itosser, [1906] 2 K. B. 
728. 

420. .] — R, V. Norkett, Ex p, 

Geach (1915), 139 L. T. Jo. 316. 

421. Substitution of new defendant 

for party charged.] — S. summoned H., the man- 
ager of the O. Tramway co., for breach of a bye- 
law, & on objection taken, the justices amended 
the summons by substituting the O. co. for H., 
& then convicted the O. co. : — Held : the justices 
had no power to amend by substituting one 

1 name for the other. — C ity of Oxford Tramway 
C o. V. Sankey (1890), 54 J. P. 564 ; suh nom, 
Oxford Tramway Co. v. Sankey, Badcock v, 
Sankey, 6 T. L. R. 151, D. C. 

Annotation : — Refd. Hawkins v. Williams (1894), 59 J. V, 
533. 


422. Error as to place of offence.] — Fowi.er v, 
St. Mary Abbot’s Vestry (1872), 36 J. P. 69. 

423. Error as to date of offence.] — Resp. was 
charged before the magistrates of the city of E. 
for having infringed a local Act which imposed a 
fine on any person selling, offering, or exposing 
for sale any carcases or meat within the limits 
of the city & county of E., except within the 
markets. It was proved on Jan. 12, 1877, resp. 
delivered certain carcases at a door within the 
limits, & that the carcases were then weighed & 
paid for, but it was alleged that they were delivered 
in pursuance of a previous contract, entered into 
between the same paities at the same place on 
Jan. 5. The summons was taken out for Jan. 12, 
& the magistrates found that there had been a 
previous sale & purchase on Jan. 5 : — Held : 
they should have convicted applt. on the above 
facts, & if they had thought it necessary, they 
should have amended the summons by altering 
the date on which the offence was alleged to have 
been committed from Jan. 12 to Jan. 5. — ^Exetbr 
CoRPN. V, Heaman (1877), 37 L. T. 534 ; 42 J. P. 
503, D. C. 

Annotations : — Mentd. Torquay Market Co. y. Bimridge, 
Torquay Market Co. v. Middleton (1883), 48 J. P. 71 » 
Jenkins v. Thomas (1910), 104 L. T. 74 ; Lambert v, 
Rowe, [1914] 1 K. B. 38. 
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m. Failure to specify exact cause 
of complaint ,] — Clarbon v. Blair 
(1872), 3.V. R. (Law.) 202.— AUS. 

n. R. (Bunting) v, Antrim 


JJ. (1905), 39 I. L. T. 82. — IR. 

o. Necessity for indorsement of 
notice,}— A magistrate's summons not 
indorsed with the notice required by 
Provincial Act, 1865 (c. 1), s. 6, is 


absolutely void. — McDonald v. Mills 
(1866), 2 Old. 165.— CAN. 

p, Waiver.] — The objection 

to the want of the notice on a magis- 
trate’s summons is waived by deft. 
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Magistrates. 


Sect, 2 . — Summons or warrant: Sub-sect 1, C., D, 

424. Error as to ownership of property.] — In 
an information for malicious injury to property 
under Malicious Damage Act, 1861 (c. 97), s. 52, 
where the ownership is laid in several persons, &> 
it appears that only one of these is the legal 
owner, the justices ought not to dismiss the 
information, but ought to hear the case, or, if 
they think the variance likely to mislead, to 
adjourn the hearing. — Ralph v, Hurrell (1875); 
44 L. J. M, 0. 145 ; 32 L. T. 816 ; 40 J. P. 119, 
D. C. 


425. Failure to specify exact cause of complaint 
— Nuisance from smoke — Several chimneys.] — B. 
charged N. that black smoke issued from certain 
chimneys on his premises so as to be a nuisance, 
& tliis was caused by the act & default of N. 
The fact was that there were five separate chim- 
neys together, each used for a separate purpose. 
N. objected that the summons was bad for not 
showing fi’om which of the chimneys was said to 
issue the smoke : — Held : the justices were 
wrong in allowing this objection to the summons, 
& they ought to have heard the evidence & made 
their order as to one or more of the chimneys. — 
Barnes v, Norris (1876), 41 J. P. 150, D. C. 

426. Signature by other than justice hearing 
complaint.] — Dixon v . Wells, No. 410, ante. 

427. Absence of seal — Effect of Summary 
Jurisdiction Act, 1848 (c. 43), s. 1.]— By above 
sect, it is provided that no objection shall be 
taken or allowed to any summons for any alleged 
defect therein in substance or in form. 

An information having been laid before a justice 
of the peace charging a person with an offence 
punishable under Summary Jurisdiction Acts, 
the justice issued an instrument wMch bore no 
seal but was in aU other respects sufficient as a 
summons. This instrument was served upon 
the person charged, who appeared before the 
justices at the time & place specified therein & 
objected to the jurisdiction of the ct. on the 
ground that he had not been duly summoned. 
The justices overruled the objection & convicted 
the person charged. A rule nisi having been 
obtained to quash the conviction : — Held : if 
the absence of the seal was a defect, it was a defect 
in form within above sect, & the conviction was 
good. — Ri. V, Garrett-Peqge, Ex v. Brown, 
[1911] 1 K. B. 880 ; 80 L. J. K. B. 609 ; 104 
L. T. 649 ; 75 J. P. 169 ; 27 T. L. R. 187 ; 22 
Cox, C. C. 445, D. C. 

In bastardy cases.]~Nc£! Bastardy, VoJ. III., 
p. 392, Nos. 299-301. 

Proceedings under Food & Drugs Acts.] — See 
Food & Drugs, Vol. XXV., p. 106, Nos. 301-306. 

Proceedings relating to sale of Intoxicating 
liquor.] — Sec Intoxicating Liquor, Vol. XXX., 
p. 86, No. 670. 

Proceedings under Motor Car Act, 1903 (c. 36).]— 

See Street & Aerial Traffic. 


D. Service. 

fol Jurisdiction Act, 1848 (c. 43), s. 1. 

4^8. What is sufficient service — Service on 
perso n at place of abode — Menial servant.] — The 


leaving with a woman at deft.’s house, whom the 
witness believed to be a menial servant of deft., 
a copy of the summons to appear & answer to 
the offence charged, to which woman the orij^inal 
was also shown, is a suffi<?ient summons within 
32 Geo. 2, c. 17. — E. v. Chandler (1811), 14 
East, 267 ; 104 E. R. 603. 

Annotation .— Refd. R. V. Nat^Bell Liquors, [1922] 2 A. C, 

128. 

429. Nature to be explained.] — R. v. 

Smith, No. 434, post. 

430. When party absent at sea.] — 

R. V. Smith, No. 434, post. 

431. Service at place of business.] — A 

summons issued by justices was served on appet.’s 
clerk at the lock up shop of the appet. : — Hel^ 
the service was bad, as the shop was not his 
“ place of abode ” within Summary Jurisdiction 
Act, 1848 (c. 43), s. 1, & the conviction of appet. 
must be quashed. — R. v. Rhodes, Ex p. McVittee, 
R. V. Mullin, Ex p. McVittee (1915), 85 L. J. 
K. B. 830 ; 113 L. T. 1007 ; 79 J. P. 527 ; 25 
Cox, C. C. 212, D. C. 

Annotations Refd. McVittee «. Maroden (1917), 116 

L. T. 629 ; R. r. Braithwaito, [1918J 2 K. B. 319. 

432. Public Health Act, 1876 (c. 55), 

s. 267.] — (1) A summons for non-payment of a 
general district rate is an “ other document ” 
within the meaning of above sect. 

(2) For the purposes of the service of such a 
summons the ratepayer’s place of business is to 
be treated as his “ residence ” within the meaning 
of that sect, although he does not sleep there. 

(3) Service of such a summons at his place of 
business under that sect, will be good, notwith- 
standing the provisions of sect. 256 of the Act & 
of Summary Jurisdiction Act, 1848 (c. 43), s. 1, 
under the latter of which it has been held that a 
man’s place of business at which the does no sleep 
is not his “ place of abode.” — R. v. Braithwaite, 
[1918] 2 K. B. 319 ; suh nom. R. v. Braithwaite, 
Ex p. Dowling, 87 L. J. K. B. 804 ; 119 L. T. 
170 ; 82 J. P. 242 ; 34 T. L. R. 400 ; 16 L. G. R. 
580, C. A. 

433. .] — R. V. Hastings JJ., 

Ex p. Mitchell (1925), 89 J. P. Jo. 86. 

See, further, Public Health. 

434. Time for service — Necessity for reasonable 
time.] — By Summary Jurisdiction Act, 1848 
(c. 43), s. 2, ... if upon the day & at the place 
appointed for the appearance of the party so sum- 
moned he shall fail to appear in obedience to such 
summons, then, if it be proved upon oath or 
affirmation to the justices then present that such 
summons was duly served upon such party a 
reasonable time before the time so appointed for 
his appearance, it shall be lawful for such justices 
to proceed ex p. to the hearing of such information, 
& to adjudicate thereon as fully & effectually as 
if such party had personally appeared in obedience 
to the summons. Deft, was a fisherman, & went 
to sea in pursuit of his calling on Mar. 9. On the 
same day a summons for an assault was taken out 
against him, requiring him to appear to answer 
the charge upon Mar. 12. On that day, it having 
been proved that a summons was served on 
deft, on Mar. 10, by leaving it with his mother at 
his usual place of abode, the justices convicted 


be goes into his evidence at 
tnw before the magistrate. — B ell 
JMurphy (1866), 2 Old. 166.— CA] 

PART VIII. SECT. 2, SUB-SECT. l.~ 

q. What 18 sufficient service — 8er 
person at place of abode.] — R. 
Franey (1909). 7 E. L. R. 411.— cJ| 

V. Cork , 


[1911] 2 I. R. 258.— IR. 

%, Defendant outside 

province .] — The eervioo of a Biumnons 
at deft.’s usual place of abode while 
he is without the province is void. — 
Ex p. Donovan (1894), 32 N. B. R. 
374.— CAN. 

481 i. Service al place of husi- 

new. ]— Nixon v. Ah Fook (1892), 18 


V. L. R. 121.— AUS. 

a. .] — R. V. ZiOKRiOK (1897), 

11 Man. L. R. 462.— CAN. 

b. Service by eonstcble not 

appointed for parish .] — ^A summons 
may be served in any parish within 
the jurisdiction of the ma^trate 
Issuing the same by a constable who 
has not been appointed for such 
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him in his absence. Upon Apr. 9, he returned 
from sea, & was arrested under the conviction : — 
Held : there was no evidence before the justices 
that a reasonable time had elapsed between the 
time of the service of the summons & the day for 
hearing the summons, & the justices had therefore 
no jurisdiction to convict. The nature of the 
summons must be explained to the person with 
whom it is left. — U. v. Smith (1876), L. R. 10 
Q. B. 604 ; svih nom. Re Smith, 32 L. T. 394 ; 
stib nom . Ex p . Smith, 39 J. P. 613. 

485. .] — On Apr. 30, a constable told 

0., who was a chauffeur, that he would be sum- 
moned for driving a motor car contrary to Motor 
Car Act, 1903 (c. 36), s. 1, on that date. On 
May 2, C. left his lodgings at N., taking his motor 
car to C. on his master’s business. Before leaving 
ho told his landlady to take in the summons if it 
came for him. On May 4, the summons, return- 
able on May 7, was left witli his landlady. Sc on 
May 7, he was convicted, in his absence & without 
his knowledge, of an offence under the Act. On 
May 9, C. returned to N. It appeared that the 
justices were under the impression that the sum- 
mons had actually reached C. The ct. made 
absolute a rule for certiorari to bring up & quash 
the conviction on the ground that if the justices 
had known that the summons did not reach C. 
they might well have formed a different conclusion 
as to whether there had been a reasonable time 
between the service & the hearing of the summons. 
— It. V. Anwyl, etc. Merionethshire JJ., Ex p. 
COOKSON (1909), 73 J. P. 485. 

436. What Is reasonable time — Question 

for justices.] — A summons to answer a charge of 
assault was ser\’'ed upon deft.’s wife at his house 
at nine o’clock in the morning, to appear the. next 
day at eleven o’clock at a place eight miles distant. 
Deft., who was a collier, had gone to his 
work at the mine, & did not return till eleven a 
night, 'rae next morning, having left some work 
unfinished, he went to the mine. The justices 
proceeded to hear the case in his absence. Sc 
adjudged him guilty of an assault. Sc sentenced 
him to pay a fine oV be imprisoned. On motion 
for a certiorari to bring up the conviction for the 
purpose of being quashed : — Held : it was for the 
justices to decide whether the time was reasoimble 
under the circumstances ; Sc having so decided, 
this ct. would not review their decision, — Ex p. 
Williams (1851), 2 L. M. & P. 580 ; 18 L. T. O. S, 
98 ; 15 J. P. 757 ; 16 Jur. 1060 ; sab nom. Re 
Williams, 21 L. J. M. C. 46. 

Annotation: — ^Befd. Re Smith (1875), 32 L. T. 394. 

487 , .] — R. V , Cambridgeshire 

JJ. (1880), 44 J. P. Jo. 168. 


Bastardy summonses.] — See Bastardy, Vol. 
HI., p. 392, Nos. 302-312. 

Under Food & Drugs Acts.] — See Food & 
Drugs, Vol. XXV., p. 105, Nos. 288-300. 

Under London Building Act, 1894 (c. ccxlli).] — - 
See Metropolis. 

Under Motor Car Act, 1903 (c. 36).]— .S'cc 

Street Sc Aerial Traffic. 


E. Withdrawal 


438. Power to withdraw — Necessity for leave 
of justices — Criminal proceeding.] — The with- 
drawal of a summons under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), has 
the effect of putting an end to the complaint in 
respect of which it is issued, after the with- 
drawal, no fresh summons can be issued upon the 
same cause of complaint. 

It is to be remembered as a very important 
element in these cases, that the withdrawal of a 
summons can only take place by leave of the 
justices or magistrate ; a complainant cannot 
put an end to a criminal proceeding except by 
leave of the ct. Sc if that leave is given Sc the 
summons is withdrawn, that amounts to a consent 
by the ct. ; Sc that involves the obvious effect 
that the complaint upon which the summons was 
founded necessarily falls to the ground (Jeune, P.). 

“PiCKAVANCB V. PiCKAVANCE, [1901] P. 60; 

L. J. P. 14 ; 84 L. T. 62, 


Annotations : — Consd. Davis v. Morton, [1913] 2 K. B. 479 ; 
Hopkins V. Hopkins, [1914] P. 282 ; R. v. Seddon, Ex p. 
Hall (1916), 85 L. J. K. B. 806. Reid. Stokes v. Stok^, 
[1911] P. 195 ; Blacklodge V. Blackledgo (1912), 82 L. J. P. 
13. 

439. Effect of withdrawal — One of two sum- 
monses — Jurisdiction to proceed on other.] — Two 

informations wore laid against a party, one charg- 
ing him with the rescue of a person out of lawful 
custody, Sc the other with an assault on two police 
constables ; but on the party being brought up 
before the petty sessions, the first of these infor- 
mations was withdrawn : — Held : this was no 
valid ground of objection to proceeding on the 
second information. — Galltard p. Laxton (1862), 
2 B. <fe S. 363 ; 31 L. J. M. 0. 123 ; 5 L. T. 835 ; 
26 J. P. 230 ; 8 Jur. N. S. 642 ; 10 W. R. 353 ; 
9 Cox, C. C. 127 ; 121 E. R. 1109. 

Annotations : — Mentd. R. V. Chapman (1871), 12 Cox, C. C. 
4 ; Codd v. Cabo (1876), 1 Ex. D. 352 ; Ex p. Smith 
(1897), 61 J. P. Jo. 410. 

440. Whether bar to subsequent proceed- 

ings.] — PiCKAVANCE V. PiCKAVANCE, No. 438, ante. 

444 , When withdrawal by reason of 

technical informality.] — Upon the hearing of an 
information preferred by resp. against applt. 
under Betting Act, 1853 (c. 119), s. 1, for using a 


parish . — Ex p. Doherty (1894), 32 
N. B. R. 375.— CAN, 

0. .] — R. V. Doherty 

(1899), 32 N. S. R. 235.— CAN. 

Service on d€fcndant*8 

wife — Defendant outside province .] — 
Service of a summons on a man’s vdfe 
at a time when he Is absent from the 
province on business does not give a 
magistrate jurisdiction, & a convic- 
tion made on such ser^ce will be re- 
moved by certiorari & quashed. — R. 
(Isaacs) v. Dimond (1916), 33 W. L. R. 
803 ; 9 W. W. R. 1529.^AN. 

486 i. Time for service — What is 
reasonable timer^-Question for justices.] 
— R. V. Dibblee, Re Thompson (1893), 
32 N. B. R. 242.— CAN. 

48611. d— p. 

Hogan (1893), 32 N. B. R. 247.— CAN. 

486111. .] — A summons 

was issued on Juno 20, requiring deft, 
to appear at 10 o’clock on the following 


Horning : — Held : the question of the 
ooson^leness of the service was one 
or the justice, & there was evidence 
0 justify him in coming to the ^n- 
lusion that a reasonable time had 
lapsed between the time of service 
: the time fixed for the triaI.--R. y. 
hVAIG (1905), 38 N. S. R, 345.— CAN. 

e. .] — R. V. McKenzie 


90), 23 N. S. R. 6.— CAN. 


J — The reasonable 


no for the service of a summons 
laiis a reasonable time for enabling 
R. to present his defence, Sr. does 
t necessarily connote that the sum - 
^ns has been brought personally to 
0 knowledge of deft. — R* (Lambb) v. 
)UTH JJ., [1914] 2 I. R. 54.— IR. 

g. Necessity for affidavit of service 
Where defendant absent from proc^dr 
as,] — Re McEachern (1880), 1 R. & 

321.— CAN. 

h. Necessity for person serving to 


e qualified to serve,] — Re Kennedy 
1907), 3 E. L. R. 554. — CAN. 

k. Effect of defective service — 
Magistrate deprived of jurisdidvm,}^ 
)KBEY V. Spangler, [1925] 1 J). L. R- 
,59 ; [1925] 1 W. W. R. 518 ; 19 Sask. 
J. R. 256.— CAN. 

►ART VIII. SECT. 2, SUB-SECT. l.—E. 

4401. Effect of withdrawal — Whether 
ar to subsequent proceedings,] — An 
rder of justices permitting a summons 
or an offence punishable on simimary 
onvlction to be withdrawn does not 
mount to an acquittal of deft,, & 
resh summons may subsequeutly be 
ssued for the same 
McDonnell) v. Tyrone JJ., [1912] 2 
. R. 44.— IR. 

l. After full trial — , To inatituie 
'resh proceedings — Necessity for consul 
)/ accused.]— After a hUl trial on the 
tnerite on summary proceedings a 
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Magistrates. 


Sect, 2. — Summons or warrmit : Sub-sect, 1, ; sub- 

8ect,2,A,iB,&C, Sects, S&i: Sub-sects, 1 <£;2«] 

house for the purpose of betting with persons 
resorting thereto, it was discovered, when the 
third of resp.’s witnesses was being examined, 
that applt. had not through inadvertence, been 
informed before the charge was proceeded with, as 
required by Summary Jurisdiction Act, 1879 
(c. 49), s. 17, of his right to be tried by a jury, & 
thereupon the solr. for resp. withdrew the summons 
with the consent of the justices ; although the 
solr. for applt. contended that there w^as no 
power to withdraw it. 

A further information was subsequently pre- 
ferred by resp. under the same sect, of the Act, 
against applt. for using the house for the purpose 
of certain moneys being received by him as for 
the consideration for assurances to pay or give 
certain sums of money on the happening of certain 
events or contingencies relating to certain horse 
races. The evidence given on the bearing of 
both information was substantially the same : — 
Held : the withdrawal of the first summons in 
consequence of the technical informality was not 
equivalent to a dismissal which could be pleaded 
in bar of the subsequent proceedings. 

The dictum in Pickavance v. Pickavanccy No. 
438, antCf that the withdrawal of a summons by 
leave of the ct. puts an end to the complaint 
upon which the summons is founded, does not 
apply where the withdrawal is owing to a technical 
informality in the proceedings on the hearing of 
the complaint. — D avis v, Morton, [1913] 2 K. B. 
479 ; 82 L. J. K. B. 665 ; 108 L. T. 677 ; 77 J. P. 
223 ; 29 T. L. K. 466 ; 23 Cox, 0. C. 359, D. C. 
Annotation : — Befd. Hopkins v. Hopkins, [1914] P. 282. 

Bastardy proceedings.] — See Bastardy, 

Vol. III., p. 390, No. 286. 

442. Effect of compromise by parties — Juris- 
diction to proceed — Complaint of assault.] — When 
a complaint has been made to the magistrates of 
an assault wdth a view to an adjudication thereon, 
they thereby gain jurisdiction to determine the 
case, & the party injured cannot by afterwards 
compromising tlie case take away the jurisdiction. 
— R. V, ELawkins (1863), 2 New Rep. 62 ; sub nom. 
Ex p, Bryant, 27 J. P. Jo. 277 ; sub nom, K. v. 
Wiltshire JJ., 8 L. T. 242 ; sub nom. Re Haw- 
kins & Seymour, Wiltshire JJ., 11 W. R. 594. 

Withdrawal of complaints under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39).] — 
See Husband & Wife, Vol. XXVII., pp. 661, 562, 
Nos. 6170-6172, 6182. 

Sub-sect. 2. — Warrant. 

A, In General, 

See Summary Jurisdiction Act, 1848 (c. 43), s. 2 ; 
&, generally, Criminal Law, Vol. XIV., pp. 166- 
191, Nos. 1450-1702. 


443. Form of warrant — Specific offence to be 
stated.] — Caudle v, Seymour, No. 450, post. 

Search warrants.] — See Criminal Law, Vol. 
XIV., p. 189, Nos. 1694-1702. 

Distress warrants.] — See Distress, Vol. XVIII., 
pp. 430-433, 450, Nos. 1675-1698, 1863. 

B, Issue of. 

See, generally, Criminal Law, Vol. XIV., 

pp. 166-168. 

444. Whether judicial act.] — An Act, incorporat- 

ing a gas CO., enacted, that in case any party who 
should contract with the co. for gas, should 
neglect, after ten days after demand made, to 
pay the gas rents, such rents might be recovered 
by the co. by warrant under the hand & seal of a 
justice of the peace, & that it should be lawful 
for the co., with such warrant, to levy the sums 
so due & owing as aforesaid by distress & sale : — 
Held : ( 1 ) the granting of the warrant was a 

judicial &; not merely a ministerial act , & there- 
fore a magistrate could not issue a warrant with- 
out a previous summons. 

Semble : (2) in no case can a magistrate issue a 
warrant of distress in the nature of an execution, 
without previously summoning the party whose 
goods are to be distrained, in order that he may 
have an opportunity of being heard. — Painter v, 
Liverpool Gas Co. (1836), 3 Ad. & El. 433 ; 2 
Har. & W. 233 ; 6 Nev. & M. K. B. 736 ; 5 

L. J. M. C. 108 ; 111 E. R. 478. 

Annotations: — As to (1) Apld. Hammond v. Bendysho 
(1849), 13 Q. B. 869. Reid. Morrell v. Martin (1841), 

3 Man. & G. 581 ; Labalmondiere v. Frost (1859), 5 Jur. 
N. S. 789. As to (2) Refd. Attwood v. Jollifle (1848), 
10 L. T. O. S. 392 ; Re Hammersmith Rent-charge (1849), 

4 Exch. 87. Generally, Mentd. Cronmlro v. MacColla 
(1893), 9 T. L. R. 549. 

445. Power to Issue — On ex parte application — 
When charge on oath.] — The jud^ent of the 
magistrate upon an ea; p. representation warranted 
by oath, is decisive as to the issuing the warrant 
to search (Lord Mansfield, C.J.). — Cooper v. 
Booth (1785), as reported in 3 Esp. 135. 
Annotation : — Refd. R. v. Watts (1830), 1 B. & Ad. 16G. 

446. .] — Butt v, Conant, No. 

763, post. 

See, also. Sect. 1, ante. 

447. Distress warrant.] — Painter v, 

Liverpool Gas Co., No. 444, ante. 

448. When summons not obeyed.] — 

Where a statute gives a justice jurisdiction over an 
offence, it impliedly gives him power to apprehend 
any person charged with such offence : — Held : 
therefore, a magistrate might issue a warrant to 
apprehend a person charged with an offence under 

1 Geo. 4, c. 66, especially after the offender had 
neglected a summons. — Bane v, Methuen (1824), 

2 Bing. 63 ; 9 Moore, C. P. 161 ; 3 Dow. & Ry. 

M. C. 523 ; 2 L. J. O. S. C.P. 121 ; 130 B. R. 228. 

449. — Young child.] — The ct. will re- 

quire justices to whom complaint has been made 


magistrate an informant cannot with- 
out consent of accused withdraw the 
^se for the purpose of instituting 
fresh proceedings. — Kempston v. Deb- 
<>agni 8 (Sask.), [1921] 1 W. W. R. 244. 
— CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.— 

m. Alteration of warrant by mag 
trat^ — ^^hether initials sujficient.lr- 
ma^B^te who initials an altorati 
m^e by him in a special warrant ne 
not re-sign re-seal & re-date it. — Er 
Noy Shinq (1904), 4 S. R. N. S. ^ 
480. — AUS. 


of seal — Whether in- 
valid.] — A bench warrant issued at 
the quarter sessions, tested in open 


sessions, & signed by the clerk of the 
peace : — Held : not invalid for want 
of a seal. — Fraber v. Dickson (1847), 
5 U. C. R. 231.— CAN. 


o. Warrant to be executed in another 
county — Recital of proof of justice's 
handwriting .] — Reid v. Maybee (1880), 
31 C. P. 384.— CAN. 


p. Omission in warrant to etati 
information on oath — Irregularity.}— 
Where an information is on oath, th< 
omission to state that fact in a warranl 
to arrest is an irregularity only.— 
Kingston v. Wallace (1886), 2( 
N. B. R. 573.-<;AN. 


q. Necessity for stamp.] 
Hamkun (1907), 3 E, L. 


— R. V. 
R. 279.— 


r. Invalid information — ■ Whether 
warrant invalid.] — Where an informa- 
tion is invalid a warrant of arrest 
issued thereon & the arrest are Invalid. 
— Rifkin V. R. (Man.), [1925] 2 D. L. K. 
520 ; [1925] 2 W. W. R. 242 ; 43 Can. 
Grim. Cas. 330.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.— B. 

448 i. Power to issue — When sum- 
mons not obeyed.] — The jurlsdlotion of 
a magistrate to issue a warrant for tho 
apprehension of a person who does not 
appear to a summons does not depend 
upon an affidavit being made by the 
person who served the summons ; it 
Is sufficient that it appear to the satis- 
faction of tho magistrate that tho sum- 
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[under Industrial Schools Act, 1866 (c. 118), 
s. 14], to issue a summons against the child. If 
the child does not appear, then a warrant may be 
issued to bring her before the justices. — Re 
Hampshire JJ. (1888), 52 J. P. 311, D. C. 

450. When information taken by clerk.] — 

(1) A wa^ant issued by a magistrate for the 
apprehension of a party to answer a charge, should 
state the specific offence with which the party is 
charged, & that information thereof was duly 
made on oath before the magistrate. 

(2) A warrant granted upon an information 
taken by the clerk of a magistrate, is no justifi- 
cation to the magistrate in an action of trespass 
& false imprisonment.— Caudle v, Seymour (1841), 

1 Q. B. 889 ; 1 Gal. & Dav. 454 ; 10 L. J. M. C. 
130 ; 113 E. R. 1372 ; avib nom. Candle v, Sey- 
mour, 5 Jur. 1196. 

Annotation : — As to (2) Reid. II. v. Hughes (1879), 4 Q. B. D. 

614. 

451. When justices must issue — Charge of 
keeping disorderly house — Criminal Law Amend- 
ment Act, 1885 (c. 19), s. 13.] — (1) The provision 
contained in Disorderly Houses Act, 1752 (c. 36), 
s. 6, that a warrant shall be issued for the arrest 
of a person accused, on notice given by two 
inhabitants to a constable under that Act, of 
keeping a disorderly house, applies to a prose- 
cution by summary proceedings, under above sect., 
of a person accused of keeping a brothel, &, there- 
fore, in such a case, if an application for a warrant 
is made in accordance with Disorderly Houses 
Act, 1752 (c. 36), a magistrate is bound to grant 
a warrant. 

(2) In siumnary proceedings before a magistrate 
against the keepers of a brothel, there need not 
be an information upon oath. — R. v. Newton, 
[1892] 1 Q. B. 648 ; 61 L. J. M. C. 121 ; 66 L. T. 
830 ; 56 J. P. 408 ; 40 W. R. 688 ; 8 T. L. R. 487 ; 
36 Sol. Jo. 414 ; 17 Cox, C, C, 530, D. C. 

452. When warrant should not be issued — 
When summons would effect purpose.] — O’Brien 
r. Brabner (1885), 49 J. P. Jo. 227, D. C. 

C. Withdrawal and Sus'penaion, 

Power of justices to suspend — Distress warrant.] 
—See Distress, Vol. XVIII., p. 450, No. 1862. 

Power of justices to withdraw.] — See Part XIII., 
Sect. 3, sub-sect. 3, poet. 


Sect. 3.--ABATEMENT OF PROCEEDINGS. 

453. Effect of death of informer.] — Complaint 
having been duly made under 20 & 21 Viet. c. 83, 
that obscene books were kept by deft in his shop 
for sale, a warrant for the seizure of such books 
was issued, & after they had been seized deft, was 
summoned to show cause why they should not 
be destroyed. Upon the hearing of the summons 
an order was made for the destruction of the 
books. After the issuing of the stimmons, but 
before the hearing, the complainant died, & no 
application to substitute another complainant 


was made : — Held : the proceedings against deft, 
did not lapse upon the death of complainant, & 
the order was valid. — R. v, Truelovb (1880), 5 
Q. B. D. 336 ; 49 L. J. M. C. 57 ; 42 L. T. 250 ; 
44 J. P. 436 ; 28 W. R. 413 ; 14 Cox, C. C. 408, 
D. C. 

Annotation : — ^Refd. R. v. Spokes, Ex p. Buckley (1912), 
107 L. T. 290. 

Sect. 4.— THE HEARING. 

Sub-sect. 1. — ^Place op Hearing. 

See, nou\ Summary Jurisdiction Act, 1848 
(c. 43), s. 12. 

454. Open court — Right of public to attend.] — 
In general, the ct. in which magistrates are sitting 
judicially is an open ct., to which the public have 
a right of access ; &, supposing there to be room, 
that a person conducts himself properly, & there 
be no reason to justify an order for his removal, 
every one of the public has a right to be present. 

Accordingly, where magistrates sitting judicially 
ordered an attorney, who attended on behalf of 
the accused, to be turned out of the room ; — Held : 
independent of any question as to his right as an 
attorney, he was entitled to maintain an action 
of trespass for being tlius turned out, on the ground 
of right, as one of the public, to be present. — 
Daubney V. Coorp:R (1829), 10 B. & C. 237 ; 
5 Man. & Ry. K. B. 314 ; 3 Man. & Ry. M. C. 23 ; 
8 L. J. O. 8. K. B. 21 ; 109 E. R. 438. 

Annotations : — Befd. Collier v. HickB (1831), 9 L. J. O. S. 

M. C. 138. Mentd. u. V, York Sheriffs (1832), 1 L. J. K. B. 

211 ; liawliijgH V. Till (1837), 7 L. J. Ex. 0 ; Newton v. 

Constable (1841). 6 Jur. 317. 

.] — See, generally, Courts, Vol. XVI., 

pp. 128-131, Nos. 259-289. 

.] — See Summary Jurisdiction Act, 1879 

(c. 49), s. 20 (2). 


Sub-sect. 2. — Before Whom. 

See, now, Summary Jurisdiction Acts, 1848 
(c. 43), s. 29 ; 1879 (c. 49), s. 37. 

455. Magistrate other than that receiving in- 
formation.] — Where the convicting magistrate, 
under 52 Geo. 3, c. 93, Sched. (L.), r. 13, which 
authorises a magistrate, on information, or complaint 
to him, to proceed to hear the same, was not the 
same magistrate who took the information : — • 
Held : he had acted without jurisdiction. — ► 
Jones v. Gordon (1842), 2 Q. B. 600 ; 2 Gal. & 
Dav. 133 ; 11 L. J. M. C. 45 ; 6 J. P. 24 ; 6 Jur. 
482 ; 114 E. R. 235. 

Annotation : — Refd. R- v. Wilcock (1845), 14 L. J. M. C. 104. 

456. .] — Tarry v. Newman, No. 626, poaU 

457. One justice absent for part of evidence — 
Necessity for reswearing witness — Waiver by de- 
fendant.] — Where one of the justices comes into 
ct. at petty sessions after part of the case had been 
heard, & some of the witnesses examined, & desires 
to take part in the decision, the correct course is 
to have the case commenced de novo, & to have the 
witnesses re-sworn and re-examined. Neverthe- 
less, the parties may waive all objection & consent 


mons was served within a reasonable 
time. — Read v. Hunter, 8 (J. L. T. 
Ooo. N. 428.— CAN. 

t. .] — Moore v. Furlong (1847 ), 

1 Leggo, 397.— AUS. 

a. For non-payment of statute 

labour tax,\ — A warrant may issue 
to imprison a person for non-pay- 
ment of statute labour tax, without 
first summoning him to answer or 
making a oonvlotion. — R. v. Morris 
(1862), 21 U. 0. R. 392.— CAN. 

b. For apprehension of lunatic,^ 


— Before two juBticos can issue a 
warrant for the apprehension of a 
person charged with being a dangerous 
lunatic the evidence required by statute 
must be given before them, both acting 
together, & It is not sufficient that an 
affidavit bo made before one & shown 
to the other. — MoGuirk r. Richard 
(1874), 15 N. B. R. (2 Pug.) 240. — 
CAN. 

0 . Provisional warrajU.] — A jus- 

tice is not competent to issue a pro- 
visional warrant. — lU Holmes (1903), 


23 N. 2. L. R. 11.— N.Z. 

PART VIII. SECT. 4, SUB-SECT. 1. 

d. Jn the court most accessible,] — 
R. V, Stoiokiand, Ex p. King (1887), 
13 V. L. R. 708.— AUS. 

0. .1 — Dahlsen V, Loader 

(1893), 19 V. L. R. 398.— AUS. 

PART VIII. SECT. 4, SUB-SECT. 2. 

457 i. Owe justice absent for part of 
evidence — Necessity for reswearina wit- 
ness — Waiver by defendaTit.y^Ji, v. 
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Magistrates. 


Sect, 4. — The hearing : Sub'secis. 2 3, A. 

B. {a).] 

that the notes of evidence onJy should be read oyer 
to the justice, & after consenting to this, & going 
on with the case, neither party can take advantage 
of the irregularity. — R. v. Jeffreys (1870), 22 
L. T. 786 ; 34 J. P. 727. 

AnnoialioTis : — Distd. /2c tluerin (1888), 58 L. J. M. C. 42. 

Refd. Exp. Bottomloy, [1909] 2 K. B. 14. 

468. Rehearing before different magistrate or 
Justices — Reswearlng witness — Reading signed de- 
position.] — Upon a hearing a witness gave his 
evidence before a police ma^trate A. in the 
presence of accused & signed li deposition. The 
further hearing of the case was then adjourned & 
on the adjournment day the further hearing was 
resumed before B,, another police magistrate, 
but as the witness before examined before A. 
refused to attend & had gone abroad his deposition 
made before A. was proved to have been duly 
taken & was read as part of the case against 
accused, whereupon, additional evidence having 
been taken, the prisoner was committed . . . pursuant 
to the Act : — Held : the deposition so taken at the 
former hearing by A. was properly receivable by B. 
upon the subsequent hearing . — Hx p, Huguet 
(1873), 29 L. T. 41 ; 12 Cox, C. C. 651. 

Annoi^ions : — Consd. Re Guerin (1888), 58 L. J. M. C. 42. 

Mentd. R. v. Maurer (1883), 10 Q. B. D. 513 ; Ex p. 

Castioni (1890), 7 T. L. K. 50 ; Re Bluhni, [1901] 1 K. B. 

764 ; R. V. Brix ton Prison, Exp. Shure, [1926] 1 K. B. 127. 

459. — The judicial discretion which 

a magistrate has to exercise on cases brought 
before him must be based on the evidence taken 
before him, & it is not competent for him to act 
upon evidence taken before another magistrate. — 
Re Guerin (1888), 58 L. J. M. C. 42 ; 60 L. T. 
538 ; 53 J. P. 468 ; 37 W. R. 269 ; 16 Cox, C. C. 
596, D. C. 

Anru)lalion : — Refd. Ex p. Bottomley, [1909] 2 K. B. 14. 

400, .] — Several persons having been 

charged with conspiracy to defraud, a summons 
was issued & the hearing commenced before a 
magistrate. Wlien the inquiry had lasted a con- 
siderable time, & the evidence of a large number 
of witnesses had been taken the magistrate fell 
ill & was unable to continue the hearing wliich 
had to be recommenced before another magistrate. 
At the commencement of the rehearing counsel for 
the prosecution proposed to take the following 
course : — To recaU some of the witnesses called at 
the first hearing ; to reswear them ; to read to 


them their depositions taken at that hearing, 
directing them to correct the evidence if & where 
it was inaccurate ; to ask them any additional 
questions that might be thought advisible ; then 
to tender these witnesses for cross-examination 
with liberty for the prosecution to re-examine 
where necessary ; & then to proceed with the 
oral examination of those witnesses whom the 
prosecution intended to call but had not called 
on the first hearing: — Held: there was nothing 
illegal in the course proposed Sl to acede to the 
proposal if he thought it expedient in the interests 
of justice so to do was within the discretion of the 
magistrate with which the ct. would not interfere. 
— Ex 7 >. Bottomley, [1909] 2 K. B. 14; 78 
L. J. K. B. 547 ; 100 L. T. 782 ; 73 X. P. 246 ; 
25 T. L. R. 371 ; 22 Cox, C. C. 106, D. C. 

461. .] — The hearing of a summons 

under Elementary Education Act, 1876 (c. 79), 
s. 12, against the parent of a child, between five 
and fourteen years of age, for failing without 
reasonable excuse to comply with a school attend- 
ance order was adjourned by a ct, of summary 
jurisdiction from time to time to give the parent 
an opportunity of complying with the order. At 
each adjourned hearing the bench of justices was 
differently constituted, &: only one of the justices 
had attended throughout the different adjourn- 
ments. It was, however, proved that at each 
adjourned hearing there had been a rehearing of 
the evidence given on former hearings ; — Held : 
the provisions as to two justices being present & 
acting together during the whole of the hearing 
& determination of the case, contained in Summary 
Jurisdiction Act, 1848 (c. 43), s. 29, & Elementary 
Education Act, 1873 (c. 86), s. 23, as applied by 
Elementary Education Act, 1876 (c. 79), s. 37, had 
not been violated. — R. v, Walton, etc., JJ., Ex p, 
Dutton (1911), 75 J. P. 558 ; 27 T. L. R. 569 ; 9 
L. G. R. 1231, D. C. 

462. Withdrawal of justice sitting with stipen- 
diary — Decision by stipendiary alone.] — R. v, 

Thomas, Ex p. O’Hare, No. 328, ante. 

Sub-sect. 3. — ^Appearance. 

A, Of Complainant, 

See, now, Summary Jurisdiction Act, 1848 
(c. 43), ss. 12-14. 

463. Necessity for presence of complainant — 
Dismissal of summons — Refusal by magistrate to 


BROW^'E, Ex p. SaNUI LANDS (1878), 4 
V. L. R. (L.) 138.— AUS. 

i. Withdrawal of justice sitting 
wUh etwendiary — Return & signature 
of conviciion irregular.] — Shuaibhu 
Natu Sarkab V. Ram Komul Guha, 
13 C. L. R. 212.— IND. 

g. One justice absent for all the 
evidence.] — ^Whoro a second magistrate 
was not present when the evidence was 
given &; ho merely considered it as it 
appeared on the depositions in con- 
ference with the other adjudicating 
magistrate ; — Held : conviction was 
wrong. — R. V. Ryan (1864K 3 N. S. W. 
S. C. R. (L.) 221 ; 2 N. S. W. W. N. 3. 
—AUS. 

h. Adjourned hearing — To he taJcm 
by justices al original hearing.] — 
Where the hearing of a complaint is 
adjourned the case must be adjudi- 
cated upon by two justices who have 
been present on each occason on which 
it comes up for hearing. — R. v. Maiis- 
DEN, Ex p. Corbett (1878), 4 V. L. K. 
(L.) 30.— AUS. 

k. .] — Ram Sunder De 

V. Kajab An (1886), I. L. R. 12 Calc. 
668.— IND. 

l. Exclusive jutisdidion of justice 


issuing warrant, writ or summons.^ 
Qii. : whether a complaint should b 
tried by the same justices who issue 
the summons. — Ex p. Coll (1854), 
N. B. R. (3 All.) 48.— CAN. 


m. .] — Unless some special 

reason Is shown a cause must bo tried 
by the same two justices who signed 
the wi*it. — W eeks v. Bonham (1877), 
11 N. a. R. (2 R. & C.) 377.— CAN. 

n. .y—Re Luciano (1921), 64 

N. S. R. 273 ; 56 D. L. R. 646 ; 35 
Can. (Mm. Gas. 28. — ^CAN. 


o. .] — Where a justice has 

issued the warrant to have deft, 
brought before him, he has seisin of 
the case & any other justices present 
are in the position of intruders on the 
bench. — R. (Bransfield) v. French, 
ETC., County op Cork JJ., [1912] 2 
I. R. 151 ; 46 I. L. T. 65.-^AN. 


P. Waiver of objection by 

appearance .] — R. v. Bernard (1834), 
4 O. R. 603.— CAN. 


3 . Exclusive jurisdiction of magis- 
e first hearing the case .] — Where a 
party charged comes or is brought 
before a magistrate In obedience to a 


summons or warrant, no other ma^s- 
trato can interfere In the InvesUguuon 


of or adjudication upon the charge, 
except at his request. — R. v. McRae 
(1897), 28 O. R. 569.— CAN. 

r. .] — Once a magistrate is 

seised of a prosecution for an indictable 
offence he has no power to discharge 
himself or request another magistrate 
to act for liim. — Re Holman & Rea 
(1912), 23 O. W. R. 428 ; 4 O. W. N. 
434 ; 27 O. L. R. 432 ; 9 D. L. R. 234. 
—CAN. 

t. .] — The provision that 

jurisdiction in any particular case 
shall exclusively altaoh in the first 
instance in the first justice who has 
possession & cognlsonoe of the fact, 
applies to a police magistrate exer- 
cising the jurisdiction of two justices. 
— R. V. Bloom (1913), 26 W. L. R. 
459 ; 5 W. W. R. 897 ; 16 D. L. R. 
484 ; 7 Alta. L. R. 1.— CAN. 

a. Two justices unable to agree — 
Right to co-opt a third.'j^Ex p. Gus- 
LAND (Sask.) (1926), 44 Can. Crlm. Cos 
376.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 8.— A. 

b. Necessity for presence of com- 
plainant .] — A justice of the peace has 
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grant further summons.] — A police magistrate 
i^ued a warrant for deft.’s arrest upon a charge of 
libel. When the case came on for hearing prose- 
ciitor did not appear, & the magistrate discharged 
deft. Prosecutor a few days afterwards applied 
for a summons against deft, in respect of the same 
alleged libel, stating that he understood from the 
police that his attendance was unnecessary on 
the former occasion, as a remand would be asked i 
for & granted upon evidence of arrest, that that 
was the cause of his absence &> his not being 
represented. The police officer denied that he had 
made such a statement. It appeared that shortly 
after the date of the alleged libel prosecutor had 
sued deft, for publishing similar libels, & the 
matter was settled, all further proceedings in the 
action having been stayed & imputations on each 
side withdrawn. The magistrate, without going 
into the merits, refused to grant a summons, 
mainly upon the ground that prosecutor did not 
appear upon the first occasion, at the same time 
pointing out that the prosecutor had a civil 
remedy. Upon an application for a rule to hear 
& determine the application for the summons : — 
Held : in the circumstances the rule must be made 
absolute. — R. v. Bennett & Bond, Ex p. Bennet 
(1908), 72 J. P. 362 ; 24 T. L. R. 681 ; 62 Sol. Jo. 
683, D. C. 

464. Case proceeded with at request of 

defendant.] — An information was preferred by 
resp. against applt. under Motor Car Act, 1903 
(c. 43), 8. 1 (1), for drhdng a motor car at a speed 
which was dangerous to the public having regard 
to all the circumstances of the case. Applt. 
appeared before the justices with his solr. at the 
hearing of the information, but resp. was not 
present either personally or by counsel or solr. 

A police officer, who was one of the witnesses 
for the prosecution, examined the other witnesses 
for the prosecution, & during the course of the 
case, applt. ’s solr. requested the justices’ clerk to 
make a note of the police officer’s name. The 
justices thereupon announced that the case was 
adjourned. Applt. ’s solr., however, said that he 
preferred that the case should proceed. Accord- 
ingly the hearing proceeded & applt. was con- 
victed ; — Held : the offer to adjourn having been 
declined by applt. ’s solr., neither the absence of 
resp. nor the fact that the police officer, although 
a witness, conducted the examination of the other 
witnesses for the prosecution invalidated the 
conviction. — May v, Beeley, [1910] 2 K. B. 722 ; 
79 L. J. K. B. 852 ; 102 L. T. 326 ; 74 J, P. Ill ; 
8 L. G. R. 166 ; 22 Cox, 0. C. 306, D. C. 

B, Of Defendant 
(a) In General, 

465. Failure to appear — Adjudication in ab- 
sence.] — If deft, to an information on a penal 
statute be duly summoned, &; neglect to appear, 
the justice may proceed to examine the case, & 
on proof of the offence may convict the offender. — 
R. V, Simpson (1717), 10 Mod. Rep. 341, 378 ; 


Gilb. 282 ; 1 Scss. Cas. K. B. 346 ; 1 Stra. 44 ; 88 
E. R. 766, 771. 

Annotaiiima : — Consd. R. v. Clegg (1721), 8 Mod. Rep. 3. 

Befd. R. V, Hall (1825), 6 Dow. & Ky. K. B. 48. Mentd. 

R. V. BjBsex (1756), Say. 304 ; R. v. Darlington Free 

Grammar School (1844), 6 Q. B. 682. 

466. .] — Sessions may make an 

original order of bastardy but the party ought to 
be summoned ; & therefore the ct. will intend a 
summons, though not stated in the order. — R. v, 
Oleg (1721), 1 Stra. 475 ; 8 Mod. Rep. 4 ; 93 
E. R. 643. 

AnnolcUiona : — Mentd. R. v. Austin (1725), 8 Mod. Rep. 309 : 

R. V. Venables (1725), 8 Mod. Rop. 377. 

467. Committal for non-payment of 

fine.] — Arnold v. Dimsdale, No. 1727, post, 

SeCy nowy Criminal Justice Administration Act, 
1914 (c. .58), s. 3 (1). 

468. .1 — R. V, Cambridgeshire JJ. 

(1880), 44 J. P. Jo.l68. 

469. .] — The father of a child failed 

to appear before justices in petty sessions upon 
being summoned to do so, under Vaccination Act, 
1867 (c. 84), s. 31. In his absence the justices 
made an order that the child should be vaccinated 
within twenty-eight days : — Held : the justices 
had power to make such an order in the absence 
of the father, ik, his presence was not a condition 
precedent to the making of such an order. — R. v, 
Cinque Ports Justice (1886), 17 Q. B. D. 191 ; 
55 L. J. M. C. 156, D. C. 

470. .] — Applt., Lionel Walker Birch 

Martin, of Ryder Street Chambers, St. James’s 
Street, London, who held a licence to drive a 
motor car issued by the London County Council 
& numbered 5080, was in 1909 convicted by a 
ct. of summary jurisdiction of driving a motor 
car on a public highway at a speed exceeding 
twenty miles an hour contrary to Motor Car Act, 
1903 (c. 36), B. 9. It was then proved that the 
driver of a motor car of the name of Lionel Martin 
& of the same address as applt. had been con- 
victed of a similar offence in 1907 ; & that a 
person having the same four names & of the same 
address as applt. had held a licence from the 
London County Council from a date before 1907 
continuously down to the present time, that the 
licence was numbered 5080, & that no one having 
a London address could have that number except 
the person having those four names & that address. 
A police constable gave evidence that he stopped 
the motor car upon the occasion in 1907, & the 
driver upon demand produced to him a licence 
which was issued by the London County Council 
& numbered 5080. No notice to produce the 
licence was given. It was next proved by the 
production of a certified copy of the conviction 
that a person with the same four names & of the 
same address as applt. was convicted of a similar 
offence in 1908. Applt., who was represented by 
counsel at the hearing, absented himself from the 
ct. & was not called as a witness. The justices 
found upon the above evidence that applt. was 
the person who had been convicted on both the 


no i>ower to sign a judgment in favour 
of pltf. in a oause, unlees pltf. or some 
person on his behalf appears at the 
return of the summons & when neither 
party appears at the return of the 
summons, the suit is at an end. — 
Wrioht V. Parlwe (1876), 16 N. B. R. 
(3 Pug.) 381.~0AN. 

0 . Waiver by defendant] — 

In a prosecution for selling liquor 
without lioense, the informant did not 
appear, but no objection was taken. Sc 
witnesses were examined & deft, eon- 
vioted : — Hdd : deft, could not after- 


wards object to the conviction on that 
ground. — Ex p. Goldino (1879), 19 
B. R. (3 P. & B.) 47.— CAN. 

»ART VIII. sect. 4, SUB-SECT. 3.— 

B. (a). 

465 i. Failure to appeur-^Adjudica- 
ion in absence.] — A magistrate ex- 
eeds his jurisdiction in making the 
lonvlotion in the absence of deft.— 
t. V. Salter (1887h 20 N. S. R. 
8 R. 8c G.) 206 ; 8 C. L. T. 380. — CAN, 

405 ii, r-.] — ^Whero the parties 

harged are arrested on a warrant & 


give bail, & a time is fixed in their 
presence for the hearing, & they do not 
appear at the time so fixed, the justice 
may proceed with the hearing, in their 
absence, to judgment & sentence. — 
II. V. Hornbrook, Ex p. Madden 
(1908), 38 N. B. R. 358 ; 4 E. L. R. 
309.— CAN. 

466 iii. .] — Lacasse v, 

Fortier (Que.) (1918), 30 Can. Grim. 
Cas, 87.— CAN. 

465 iv. .] — Roy King v. 

R. (1925), 43 Can. Oim. Cos. 20 ; 57 
N. S. R. 640.— CAN. 
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Magistbates. 


Sect. 4 . — The hearing: Sub-sect. 3, B. (a) & (b) i. that he had broken the window, but had not done 
ii- it intentionally, & that there ought to be corn- 

former occasions, & they imposed a fine of £20 & pensation. The father thereupon went to H. & 
ordered his licence to be indorsed : — Held : with communicated with an attorney there, who, under 
regard to the conviction in 1907, the evidence of circumstances, recommended that he 

the police constable as to the contents of the licence appear & plead guilty. Accordingly on 

produced to liim on the occasion when the offence i'he attorney pleaded gifilty, & 

was committed was admissible as evidence of the justices thereupon convicted deft. & sen- 
identity of applt. with the person who was then imprisonment. From 

convicted, & that no notice to produce the licence the amdavits it appeared that deft, had given 
was necessary ; with regard to the conviction in ^ father nor to the attorney any 

1908, the identity of the names & of the address ^'^thority whatever to plead guilty, nor did it 
was some evidence of the identity of applt. with the ^ aware that his father intended 


person who was then convicted ; & the justices 
were entitled to have regard to applt. ’s wilful 
absence, & conclude that he was the person who 
was convicted on both those occasions & to order 
his licence to be indorsed. — Majitin v. White, 
[1910] 1 K. B. C65 ; 79 L. J. K. B. 553 ; 102 L. T. 
23 ; 74 J. P. 106 ; 26 T. L. R. 218 ; 8 L. O. R. 
218 ; 22 Cox, C. C. 236, D. C. 


to employ an attorney :—Held : as deft, had not 
authorised any attorney to appear & plead guilty 
the conviction was baa. 

Qu. : whether it is competent to justices to 
convict upon a plea of guilty by an attorney in 
the absence of deft. — R. v, AvES, R. v. Aves [18711 
24 L. T. 64 ; 35 J. P. 533. ^ 

475. Right to cross-examine.] — Certain 


471. Appearance by counsel or solicitor — Per- 3 ustices at a preliminary inquiry into an alleged 
sonal attendance unnecessary.] — Where a person highway robbery declined to permit the 

who had been convicted by a justice & ordered to representing prisoners to cross-examine the 

1 ^ _ J i. , witnosscs for the prosecution, believing that they 

possessed a discretionary power in the matter : — 
H eld : the justices had no discretion to prohibit 
the solr. to prisoners from cross-examining the 
witnesses for the prosecution, & the right to cross- 
examine was absolute both under Summaiy Juris- 
diction Acts & by the common law. Qu , ; as to 
the course to be adopted when justices have pro- 
hibited cross-examination. — R. v. Griittths & 
Williams (1886), 54 L. T. 280 ; 10 Cox, 0. C. 40. 


pay penalties, neglected to pay, & was summoned 
for that neglect to appear before the justice to 
show cause why he should not be further dealt 
with according to law : — Held : an appearance by 
counsel & attorney was an appearance according 
to the exigency of that summons. — Bessell v. 
Wilson (1853), 1 E. & B. 489 ; 22 L. J. M. C. 94 ; 
20 L. T. O. S. 233 ; 17 J. P, 567 ; 17 Jur. 664 ; 1 
W. R. 126 ; 118 E, R. 518. 

Annotation : — Consd. R. v. Thompson, [1909] 2 K. B. 614. 
472. ■— .] — Where in answer to a 

^ ct. of summary jurisdiction 
deft, has appeared by counsel there is no obligation 


(b) Defective Process. 

_ ^ ^ i. Illegal Arrest. 

upon him to* appear personally, & the justices have , fi'**'®** 'i? appearance betore Justices with 

no jurisdiction to compel his personal appearance — Hm n police constable, procured a 

bv wnrrortf — T? nrvrvrvT o warrant to be illegally issued, without a written 

information or oath, for the arrest of S., upon a 
charge of “ assaulting & obstructing him, H., in 

tllO dlSCllELrSTO of hlft TTr^nTi cjnr»li vi+* 


’’■ Thompson, 11009] 2 K. B. 

T ii « ! 25 T. L. E. 651 ; 7 

E. u. R. 979 ; sub noni. R. v. Thompson, Ex t). 4 .x ^ = 

Martin, 100 L. T. 970 ; 73 J. P. 403 ; 22 Cox C. C. o of his duty.’^ Upon such warrant 

129, D. C. ’ was arrested & brought before justices, & was, 

;^onsd. Martin v. White, [1910] 1 K. R. 665 ; without objection, tried by them & convicted. 

Hi « (So^t-pSo.'^x^- asli ^80 i^' = H., was afterwards indicted for perjury committed 

609. Menta. n V. TurnS (1909? 3 ?i *’Ann^'i J a ^ n?: ^nal of 8., & convicted -.—Held; H. was 


609. Menta. ilTr. Turner (1909? 3 dr. ADr. lieA I'o^ : 
R. ». Clarko, Exp. Crippon (1910), 103 L. T?*636. ' 

473. .] — On the hearing of a sum- 


rightly convicted, notwithstanding there was 
neither written information, nor oath, to justify 
the issue of the warrant, & the justices had juris- 
diction to hear the charge, though the warrant 


- J • • V^X Of OUIXl" 

mons for t^iying a motor car at a speed exceeding 

tne limit, deft, appeared by his solr., who pleaded V4^v/ v'XAoiAgc?, uinju^^u outs warrant 

gujity on his behalf, & also to a previous con- Rpon which accused was brought before them was 
ymtion. The i^pector of police intimated that . 

he reqmred deft, s personal appearance, & there- 
upon the justices granted a warrant i—Held : 
under the circumstances, a warrant ought not to 
^ve been issued. — R. v. Montgomery, Ex v 


'll ’ 74 rR^iloT £6 

T. L. R. 22o ; 8 L. G. R. 234 ; 22 Cox, C. C. 304, 


D. C. 
474. 


— wonf ^ absence of defendant 

Want of authority.] — Deft., residing in London, 
was simmoned before justices at H. to answer to 
Wo ufformatio^ for maliciously injuring a window 

injuring a bell puU. Being unable 
from illness to attend, ho admitted to his father 


The information is the statement by which the 

magistrate is informed of the offence for wliich a 

summons or warrant is required (Huddleston, 

B.).— R. v. Hughes (1879), 4 Q. B. D. 614 ; 48 

L. J. M. 0. 151 ; 40 L. T. 685 ; 43 J. P. 550 ; 14 
Cox, C. C. 284, C. C. R. x'. oou , 

Annoiaiions :—0oiiSd. Re Maltby (1881), 7 Q. B. D. 18 

^ 343 ; 

S^Pld. « Apia. R. V. Fletcher (1884), 61 L. T 334 

25 Q. B. D. 249. 
Garr^t;Pegge, Ex p. Brown, [1911] 1 K. B. 
880. Refd. R. V. D'Eyncourt (1888), 21 Q. B D 109 • 
Ex p. HopklPH„(,1891), 61^L, J. h, B. Tal ’ 


Ex 
L 


Tabrum, 


471 i. Appearance ()}/ counsel or solicUor 
J. Gra^nl attc.ndaTicc unnecessary . \ — 

491.'^ANf“°'* 34 N. S. iT 

<L Necessity for appearance, 1 — R 

2-O^T^^'— W.X 470;- 

CAN. ' ' ' 

PART VIII. SECT. 4, SUB-SECT 3 — 
B. (b) i. 

476 i. Cured hy appearance before 


ixh. (1907), 97'l:T 5M : inkptaP.'Eill (1922“ 12“6 
I, 1. 517. nentd. R. v. Beckley (1887), 20 0. B D 187 • 
Conn t;. Turnbull (1925), 89 J. P. Jo. 300. ' 


n AZvk*^*o‘7rT't^* Morris (No. 2) 

XT Grim. 

Cas. 256 ; 53 N. S. li. 525.— CAN. 


476 Iv. 


'.] — When a person 


^ magistrate under an 
bim. & the 

magistrate has jurisdiction over the 


person & the offence stated, It matters 
not how ho was brought there, the 
m^istrate has jurisdiction to convict. 
— R. V. MoLatohy, Exp. Wong (N. B ) 
[1923] 3 D L. R. 29lJ 40 S. Or to 
Cas. 32 ; 50 N. B. R. ^20.— CAN. 

5 * kilmartin 

R* fo7.^^. ^ 

•* "t; — : Where objection not taken 


prompUy ,] — An objection to the magis 



oot 


Part VIII.—I^ROCEdube Under Summary .iurtsdiction. 


G.. licensed to seU tobacco at Ids 
Ihe city of N., was found hawking it 
'“t rpublilhouso in the county dlvirion of 
r ?our niilcs distant. & was arrested & con- 
w'/vod before justices at N. next day, hut, no 
. sUces ttien sitting, he was, on his own tocog- 
u Lnco, remitted to justice who sat m T. seven 
flavs after the offence, &; wa« convicted. O. 
objected to the jurisdiction, as the justices were 
not acting forthwith nor near the place, within 
Tobacco Act, 1842 (c. 93), s. 13 : — Held : whether 
0 was illegally arrested & detained or not, the 
justices of T. having jurisdiction, & he being 
c;harged before them, the conviction was valid. — 
Oray V. Customs Comrs. (1884), 48 J. P. 343, 
D. C. 


ii. Absence of Information, 

Proceedings preliminary to indictment.] — See 

C^uiMiNAU Law, Vol. XIV., pp. 167, 168, Nos. 1456- 
1459. 

478. Cured by appearance.] — Applts. were ap- 
prehended & brought before a magstrate charged 
with setting fire to the letters in a pillar box. On 
their appearance at a petty sessions to answer the 
charge, after witnesses had been examined &. 
cross-examined, they were, at the application of 
the prosecutor, remanded on bail for a week. At 
the adjourned sessions the attorney for the prose- 
cution stated that he should proceed against the 
applts. under Malicious Damage Act, 1860 (c. 97), 
8. 52, & asked their attorneys whether they would 
plead guilty to such charge, or whether further 
evidence should be offered in support of it ; they 
answered that ho must go on & prove his case : 
other witnesses were then examined & cross- 
examined ; & after the case for the prosecution 
was closed, the attorneys for applts. objected that 
as no information on oath had been taken, as 
required by sect. 62, & applts. were not found 
committing the offence, they were not legally in 
custody, & therefore the justices had no juris- 
diction to convict them of the offence then charged. 
The offence with which applts. were first charged 
was a felony punishable under sect. 10 ; the 
offence of which they were convicted was punish- 
able on summary conviction : — Held : the want 
of an information & a summons was cured by the 
appearance of applts. before the justices, & they 
had waived the objection that they were not 
legally in custody on a charge under sect. 62, & 
therefore the justices had jurisdiction to convict 
under that section. — Turner v. Postmaster- 
General (1864), 5 B. & S. 756 ; 34 L. J. M. C. 10 ; 
11 Jur. N. S. 137; 122 E. R. 1011 ; sub nom. 
Shepherd v. Postmaster- General, 5 New Rep. 


80 ; 11 L. T. 369 ; 29 L P. 160 ; 13 W. R. 89 ; 
10 Cox, C. 0. 15. 


JnnotatUm — Expid. Egglnton v. Pearl (1875), 33 L. T. 
Eeld. 11. V. 8haw (1865), Lo, & CJa. 579 ; Blake r. 
Beech (1876), 1 Ex. D. 320; H.t. Hughes (1879), 4 0. B. D. 
614 ; 11. tJ. D’Eyncourt (1888), 21 Q. B. D. 109. Mentd. 
K. V, Dobbins (1883), 48 J. P. 182 : Ex p. Hopkins (1891), 
01 L. J. g. B. 240 ; Conn v. Turnbull (1925), 89 J. P. Jo, 


479 . 


.]— R. V. Hughes, No. 476 , ante. 


iii. Absence of Summons, 


T. 




.J— If a 


neare rm Conviction before a justice of 

peace on the game laws state that deft was 

the time when the information was 
re^ & the witnesses examined; & that when 
^llcd on for his defence he produced no evidence 
• 1‘cquire any further time ; that is suffi- 

cient without stating that he was previously sum- 
moned to answer, etc. — R. v. Stone (1801), 1 
Last, 639 ; 102 E. R. 247. ^ 

AytMoiaHons :—Comd. Ji. v. Hughes (1879), 4 Q. R. D 614 
Mentd. R. r. Crispo (1806), 3 Smith, K^. B. 377 • R. v 
Turner (1816), 5 M. & S. 206 ; Doe d. Bridgor v *Whlte- 
hcad (1838), 3 Nev. & P. K. B. 557. ' 


482. .] — Where deft, appears in answer 

to an information, any defect in, or the want of a 
summons, becomes immaterial, even in cases 
where a special form of summons is required by 
the statute under which the information is laid. — 
R. V. Kingsley (1851), 16 L. T. O. S. 408 ; 15 
,T. P, Jo. 65 ; previous proceedings, sub nom. R, v. 
Hertfordshire JJ. (1850), 14 J. P. Jo. 702. 

483. .J — Ex p. Brayford (1859), 23 

J. P. Jo. 404. 

484. Further charge preferred after dis- 

posal of first charge.] — Turner v. Postmaster- 
General, No. 478, ante, 

485. .] — R. r. Gloucestershire JJ. 

(1871), 35 J. P. Jo. 372. 

486. — — .] — A man was brought before a 

magistrate upon one charge which the evidence 
wholly failed to support, whereupon another & 
a different charge was preferred against liim, no 
fresh summons being taken out. He defended 
himself against the second charge at first, but 
after being remanded took objection to the magis- 
trate’s jurisdiction, that he was not legally in 
custody after the dismissal of the charge on which 
he had been summoned : — Held : his objection 
was too late ; he having submitted to the second 
charge being entered upon, the want of any 
summons or warrant to bring him legally before 


trate’s juiisdiction because of the 
arrest of accused without warrant must 
be taken promptly. — 11. v. Tey Shing 
(A lta.), [1920] 1 W. W. R. 646 ; 51 
D. L. H. 173 ; 15 Alta. L. R. 185 ; 32 
Can. Ciim. Cas. 315. — CAN. 

f. Notwithstanding objection by 

defendant.] — R. v. Alberts (B. C.) 
(1923), 42 Can. Crim. Cas. 04.— CAN. 

g. .] — Where an accused 

person Is before a magistrate who has 
jurisdiction over the offence, the 
magistrate need not enquire how he 
came there, but may proceed to try 
the case, notwithstanding objection 
by the accused that ho waa wrongfully 
arrested without warrant. — R. v. 
Alberts (B. C.), [1924] 2 D. L. R. 
863, [1923] 1 W. W. R. 863.— CAN. 

R. V. 

BoveRO, [1926] 4 D. L. R. 474; [1925] 
1 W. W. R. 304 : 44 Can. Crim. Cas. 
275 ; 35 B. C. R. 96 ; affg., [1924] 

J. — ^voL. xxxni. 


3 D. L. R. 321 ; [1924] 2 W. W. U. 958 ; 
42 Can. Crim. (^as. 266 ; 33 B. C. R. 

501.— CAN. 

if objection taken 
promptly.] — R. v. Roach, 11923] 1 
D. L. R. 334 ; 38 Can. Crim. Cm. 294 ; 
(1922), 19 Alta. L. R. 119; [1923] 1 
W. W. R. 433.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 8.— 
B. (b) ii. 


478 1. Cured by appearance.] — Qu. : 
whether the deft, could object to the 
egrularlty of the Information, ho 
Laving appeared in obedience to the 
ummons & pleaded not guilty. — 
1. «. Roe (1888). 16 O. R. 1.— CAN. 


47 gii. .] — An information was 

defective in that it was not sworn to by 
tlie prosecutor at the place & time 
stated therein. Deft, appeared & 
pleaded not guilty : — Htla: as the 
magistrate had jurisdiction of the 


offence & deft, had appeared, the 
conviction must stand. — Ex p. Sonier 
(1896), 34 N. B. R. 84.— CAN. 

478 iii. .] — Where an acoused 

person appears voluntarily before a 
magistrate to answer a charge, the 
want of a complaint on oath, necessary 
for the issuing of a summons or warrant 
becomes immaterial. — R. v. Sad a 
Shivappa Pandurangappa (1868), 5 
Bom. Cr. Ca, 29. — IND. 

PART VIII. SECT. 4, SUB-SECT. 3.— 
B. (b) iii. 

480 I. Cured by appearance.] — R. v. 
Gascoigne, Ex p. Millidge (1883), 
9 V. L. R. (L.) 108.— AUS. 

480 ii. .] — Where a party appears 

Sc defends a suit without any summons 
being issued, he cannot afterwards 
object that there was no complaint on 
oath. — Ex p. Wood (1849), 6 N. B. R. 
(1 All.) 422.— CAN. 
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Sect* 4 . — The hearing : Sub-sect. 3, B. (6) Hi. <&: iv.; 
sub-sects. 4, 5 (fe: 6, A. (a),] 

the magistrate was cured by his voluntary sub- 
mission. — Egginton V. Pearl (1875), 33 L. T. 
428 ; 40 J. P. 56. 

iv. Defective Summons. 

487. Cured by appearance.] — (1) Appearance 
cures defects in summons. (2) It must appear in 
the conviction that the justices are of the county 
where the offence was committed. — R. v. Johnson 
(1720), 1 Stra. 261 ; 93 E. R. 510. 

488. .] — R. V. Kingsley, No. 482, ante. 

489. .1 — They [the justices] heard the 

evidence without any such objection being made 
by deft, as is here contended for. Deft, appeared 
in answer to the information, he allowed the 
evidence to be given, & was convicted upon that 
evidence without this objection being raised at 
the time. There was no point, in my opinion, at 
the hearing of the case where the justices were 
bound to stop for want of jurisdiction (Mathew, 
J.). — R. V. Bradley (1894), 63 L. J. M. 0. 183 ; 
70 L. T. 379 ; 58 J. P. 199 ; 10 T. L. R. 346 ; 17 
Cox, C. C. 739 ; 10 R. 183, D. C. 

490. Objection taken at time of appear- 

ance.] — Dixon v. Wells, No. 410, ante. 


vention of cruelty to animals may, under Sum- 
mary Jurisdiction Act, 1848 (c. 43), s. 14, conduct 
the case & examine & cross-examine witnesses at 
the hearing before the magistrates of an informa- 
tion preferred at the instance of the society. — 
Duncan v. Toms (1887), 56 L. J. M. C. 81 ; 66 
L. T. 719 ; 61 J. P. 631 ; 36 W. R. 667 ; 16 
Cox, C. C. 267, D. C. 

495. By supervisor of Inland Revenue.] — In 

prosecutions for taking game without a licence the 
supervisor of Inland Revenue for the district has 
a right to conduct the case, though the prosecution 
is not in his name ; & a gener^ authority given 
to him by the commissioners is sufficient com- 
pliance with Inland Revenue Regulation Act, 
1890 (c. 21), s. 27. — R. v. Turner (1894), 58 J. P. 
320, D. C. 

See^ generally f Revenue. 


Sub-sect. 5. — Joint Offenders. 

496. Separate summonses against two persons 
for joint assault — Power of magistrates to try 
together.]— Re Brighton Stipendiary Magistrate 
(1893), 9 T. L. R. 522, D. C. 


Sub-sect. 4. — Conduct of Case. 

491. By police officer.] — Webb v. Catchlove ' 
(1886), 3 T. L. R. 159 ; 50 J. P, Jo. 795, D. C. 
Annotation : — Distd. Dimcan r. Tome (1887), 56 L. J. M. C. 

81. 

492. .] — A local board acting under Public 

Health Act, 1875 (c. 55), s. 259, passed a resolu- 
tion to authorise the superintendent of police to 
prosecute offences under the local Act : — Held : 
the local board could only delegate the authority 
to their officer, but not to a constable. — Kyle v. 
Harbor (1888), 68 L. T. 229 ; 52 J. P. 725; 4 
T. L. R. 206 ; 16 Cox, C. C. 378, D. C. 

Annotation : — Mentd. Foetor v. Fyfe, [1896] 2 Q. B. 104. 

493. .] — May v. Beeley, No. 464, ante. 

494. By inspector of society — Right to cross- 
examine.] — An inspector of a society for the pre- 


Sub-sect. 6. — ^Matters of Defence. 

A. Claim of Right. 

(a) In General. 

See, generally, Trespass. 

497. Ouster of jurisdiction of magistrates — By 
bon& fide claim.] — A conviction under Game Act, 
1831 (c. 32), s. 30, & Summary Jurisdiction Act, 
1848 (c. 43), s. 23, against four defts. for trespass 
in pursuit of game: — Held: (1) the conviction 
was bad ; for it adjudicated each deft, to be im- 
prisoned for one month, unless the costs & charges 
of conveying all to gaol should be sooner paid, & 
it was not in the form authorised by Summary 
Jurisdiction Act, 1848 (c. 43), s. 17, or to the like 
effect. 

(2) Semble : when a bond fide claim of title is 
set up to an information for an offence under 
Game Act, 1831 (c. 32), s. 30, the jurisdiction of the 


PART VIII. SECT. 4, SUB-SECT. 3.— 
B. (b) iv. 

487 i. Cured hy appearance .] — Where 
a person has been summoned to 
answer an information upder an 
entirely wTongr name if he appear in 
answer thereto justici^s may convict 
him. — R. V. Cakk, Kx p. An Yino 
(1879), 5 V. L. li. 391.— AUS. 

487 ii. .] — Issuing a defective 

summons is a mere irregularity, whicli 
is waived by appearing in the summons. 
— K. V. Collins, R. v. Goulais (1887), 
14 O. R. 613.— CAN. 

l. Summons containing more than one 
complaint .] — R. v. Moluson, Ex p. 
Sandridge Borough (1876), 2 V. L. K. 
(L.) 51.— AUS. 

m. Misdating summons.] — Misdat- 
ing potty sessions summons is an 
irregularity only & conviction on it 
cannot be set aside by petty sessions. — 
Gregory v. Murphy, [1906] V. L. R. 
71.— AUS. 

PART VIII. SECT. 4, SUB-SECT. 4. 

n. By any person at discretion of 
justice .] — Justices Act, 1890, s. 77, 
does not preclude justices from allow- 
ing any person whom they may think 
fit to conduct a prosecution under 
special circumstances. — Ritter v. 
Charlton (1904), 29 V. L. R. 558. 

A Us. 


o. By a solicitor.] — Mandamus 
lies to conunand justices to admit & 
hoar a solr. engaged in a case before 
them. — R. (Allen) v. County Cork 
JJ. (1913), 47 I. L. T. 109.— IR. 


PART VIII. SECT. 4, SUB-SECT. 6. 

p. Separate informations against 
three persons for same offence — Bower 
of justices to try fof/ef/icr.j— D avidson 
V. Darlington (1899), 24 V. L. R. 
667.— AUS. 

q. Separate cases against three de- 
fendants — Decision postponed until all 
cases heard — Particular evidence in one 
case not affecting others.}— hoABBY v. 
Main (1914), 33 N. Z. L. R. 974.— 
N.Z. 


PART VIII. SECT. 4, SUB-SECT. 6.— 
A. (a). 

497 i. Ouster of jurisdiction of magis- 
trates — By bond fide claim.}— The ct. 
IS justified in refusing to adjudicate if 
satisfied that a question of title is 
bond fide raised. — Falkingham v. 
Fregon (1899), 25 V. L. R. 211.— AUS. 

497 11. .] — In the absence 

of any evidence to suggest that the 
claim of right is frivolous, the claim of 
right ousts the jurisdiction of the 
magistrate. — Keable v. Clancy, Ex p. 
Clancy, [1909] S. R. Q. 345.— AUS. 

49J ill. ,] — Sloanv. Davis 


(1853), 7 N. B. R. (2 All.) 593.— CAN. 

497 iv. .] — If in an action 

of trespass to land tried before a justice, 
the title is bond fide in question, the 
justice has no jurisdiction. — R. v. 
Harshman (1873), 14 N. B. R. (1 Pug.) 
346.— CAN. 

497 V. — .1 — R. V. Davidson 

(1880), 45 U. C. R. 91.— CAN. 

497 vi. .] — The jurisdiction 

of a magistrate Is not ousted by a mere 
assertion of title & ho must enquire 
fully into all the circumstances before 
he can bo satisfied that title does come 
in question . — Be Lewis (1885), 7 

Nfld. L. K. 70.— NFLD. 

497 vii. .] — Mathews v. 

Carpenter (1885), 16 L. R. Ir. 420. — 

IR. 

497 viii. .) — R. (Kennedy) 

V. Cork JJ., [1913] 2 I. R. 391.— IR. 

497 ix. .] — Talbot De 

Malahide (Lord) v. Dunne, [1914] 

497 X. .] — ^Where a deft. 

seeks to justify the act complained of 
as done in exercise of a right which 
could not exist in law, he cannot have 
fair & reasonable grounds for a bond 
fide claim of right, & the justices should 
convict. — R. (O’Neill^ v. Tyrone 
County JJ., [1917] 2 I. R. 96.— IR. 

497 xi. .] — Semble: it is 



Part VIII. — Procedure Under Summary Jurisdiction. 339 


a 38 is ousted, unless deft., under the proviso 
e sect, require the magistrate to determine the 
defence founded on the claim. — R. v* Cridland 
(1867), 7 B. & B. 863 ; 27 L. J. M. C. 28 ; 29 

L. T. O. S. 210 ; 3 Jur. N. S. 1213 ; 119 E. B. 
1463 ; 8vb nom. R. r. Bacon, R. v, Cridland, 21 
J. P.404; 6W. R. 679. 

Annotations : — As to (^1) Distd. R. v. Walker (1881), 45 J. P. 
682. As to (2) Apia. Legg v. Pardoe (1860), 9 C. B. N. S. 
289. Distd. Morden v. Porter (1860), 7 C. B. N. S. 641 ; 
Leatt V. Vine (1861), 30 L. J. M. C. 207 ; WilliamH v, 
Adams (1862), 2 B. & S. 312. Apld. Cornwell v. Sanders 
(1862), 3 B. & S. 206 ; Hudson v. Mac Rae (1863), 4 B. & S. 
685 ; R. V, Stimpson (1863), 4 B. & 8. 301 ; Consd. Raby 
V. Seed (1864), 29 J. P. 37 : R. v, Farrer (1866). 7 B. & S. 
554. FoUd. Penwarden v. Palmer (1894), 10 T. L. R. 362. 
Reid. Ex p. Whittaker (1859), 23 J. P. Jo. 84 ; Watkins 
V. Major (1875), 44 L. J. M. C. 164 ; Birnle v. Marshall 
(1876), 35 L. 373 ; R, v. French, [1902] 1 K. B. 637. 

498. .] — It is my decided opinion 

that a question of title to take away the juris- 
diction of the justices, must be one arising from a 
claim of right set up by the party against whom 
the proceedings are instituted. If he asserts a 
title, though only a colourable one, bond fide^ the 
jurisdiction of the magistrate falls to the ground, 
but the claim must have some colour, & not be 
merely a frivolous one (Cockburn, O.J.). — Corn- 
well V, Sanders (1862), 3 B. & S. 206 ; 1 New 
Rep. 67 ; 32 J. L. M. C. 6 ; 7 L. T. 356 ; 27 J. P. 
148 ; 9 Jut. N. S. 540 ; 11 W. R. 87 ; 122 B. R. 78. 

Annotations : — Consd. R. v. Stimpson (1863), 4 B. & S. 301. 
Reid. Hudson Macrae (1863), 3 New Rep. 76 ; Watkins 
V. Major (1875), L. R. 10 C. P. 602. 

499. .] — When upon the hearing by 

justices of an information, a claim of right is set 
up by deft., such claim, if made bond fide & with 
some show of reason, wiU oust their jurisdiction ; 
&, although it is for the justices to determine 
whether or not such claim of right is made bond 
fide & with a show of reason, yet, if they determine 
that it is not so made, this ct. wiU review their 
determination & overrule it if come to upon in- 
sufficient grounds. — R. v, Stimpson (1863), 4 
B. & S. 301 ; 2 New Rep. 422 ; 10 Jur. N. S. 41 ; 
122 E. R. 472 ; sub nom, R. v, Stimpson, R. v. 
Peek, 32 L. J. M. C. 208 ; 8 L. T. 536 ; 27 J. P. 
678 ; 9 Cox, C. C. 356. 

Annotations : — Consd. Hudson v. Mao Rao (1863), 4 B. & S. 
585. Distd. Paley v. Birch (1867). 8 B. & 8. 336 ; Booth 
V. Brough (1869), 33 J. P. 694. Apld. Lovesy v. Stallard 
(1874), 30 L. T. 792 : Burton v. Hudson, [1909] 2 K. B. 
564. Reid. Colonial Bank of Australasia v. Willan 
(1874), L. R. 5 P. C. 417 ; R. v, Critchlow (1878), 26 W. R. 
681. 

600. .] — The Board of Trade, by 

order, prohibited the taking of shingle from a part 
of the shore of a harbour, of which shore resp. was 
the owner. Resp. subsequently removed shingle 
from the shore, & proceedings were taken against 
him in a ct. of summary jurisdiction imder Har- 
bours Act, 1814 (c. 159), s. 14 for the recovery of 
the penalty. Resp. contended before the justices 
that he had acted under a bond fide claim of right 
as owner of the shord, & the justices, without 
considering the question whether the fact of 
ownership afforded any defence to proceedings 
under sect. 14, dismissed the information on the 
groimd that, a bond fide claim of right having been 
raised, their jurisdiction was ousted : — Held : the 
decision of the justices was right. — ^Burton v, 
Hudson, [1909] 2 K. B. 564 ; 78 L. J, K, B. 905 ; 


101 L. T. 233 ; 73 J, P. 401 ; 25 T. L. R. 641, 

D. 0. 

501 . Claim necessarily involved In question 

to be determined.] — (1) The rule which ousts 
justices of the peace from entering upon a question 
of title does not apply where title is an essential 
element in the inquiry & the application of the 
rule would deprive them of jurisdiction to enter 
upon it. 

(2) When the facts to be proved are of the very 
essence of the inquiry, & there is evidence before 
the justices on both sides, this ct. will not inter- 
fere with their decision simply because they think 
it would have been better if the justices had 
decided differently. 

(3) In Feb. parish officers gave M. who occupied 
a parish house, notice to quit. Before the expira- 
tion of the notice V., by whom M. had been let 
into possession, &> who claimed title to the house, 
received possession of it from him, & let it to W. 
On Apr. 4 the parish officers, upon complaint to 
justices under Poor Relief Act, 1818 (c. 12), s. 24, 
obtained a summons against M. for refusing to 
deliver up possession. On the hearing neither M. 
nor V. who had knowledge of the notice given to 

M. appeared, & the justices issued their warrant, 
under which the churchwardens & overseers were 
put into possession : — Held : the justices had 
jurisdiction to issue their warrant, notwithstanding 
the claim of title. — Ex p, Vaughan (1866), L. R. 
2 Q. B. 114 ; 36 L. J. M. C. 17 ; 15 W. R. 198 ; 
sub nom,. R. v. Allen, 7 B. & S. 902 ; sub nom. 
R. V. Llanfillo, Brecknockshire JJ., 15 L. T. 
277 • 31 J. P. 7. 

AnnotaiUms :—A3 to (1) Apld. R. v. Critchlow (1878), 26 

W. R. 681. As to (2) Reid. Whonman v. Clark, [1916] 

1 K. B. 94 ; R. v. Nat Boll Liquors, [1922] 2 A. C. 128. 

OenercUly, Mentd. Brown v. Cocking (1868), L. R, 3 Q. B. 

672. 

502. Claim must be by persons prosecuted.] 

— Cornwell v. Sanders, No. 498, ante. 

503. .]— Information having been 

laid against resps. for having unlawfully damaged 
certain notice-boards placed by applt. on a common 
on which the parishioners had certain rights, resps., 
at the hearing, set up a claim of right to the 
common, & the justices held that their juris- 
diction in the matter was ousted : — Held : as 
resps, were not shown to have been parishioners 
no bond fide claim of right had been set up on their 
behalf & the justices had had jurisdiction. — 
Turner v. Salmon (1885), 1 T. L. R. 482, D. C. 

Fisheries.] — See Fisheries, Vol. XXV., 

pp. 63-65, Nos, 526—545. 

Game.] — See Game, Vol. XXV., pp. 367- 

370, Nos. 100-186. 

Highways.] — See Highways, Vol. XXVI., 
pp. 291, 458, 476, Nos. 231, 1740—1747, 1894. 

Church rates,] — See Ecclesiastical Law, 

Vol. XIX., p. 618, Nos. 3808-3811. 

604. Jurisdiction expressly conferred by statute 

Harbour, Docks & Pier Clauses Act, 1847 (c. 27).] 

— ^Above Act, s. 63, which imposes a penalty upon 
the master of any vessel who shall without the 
permission of the harbour-master inoor the same 
in the entrance, or within the prescribed limits, of 
any dock or harbour, & who shall not remove the 
same upon notice, overrides & extinguishes all 
local & private rights of property therein. The 


open to a magistrate to conclude that 
a claim is too far-fetched & visionary 
to be bond fide set up. — Ryan 
Stanford (1897), 15 N, Z. L. R. 390. — 

N.Z. 

497 xii. .] — If deft. *8 claim 

of right is merely fanciful the justices' 
jurisdiction exists. — James v. Butler, 
James v. Houlahan (1906), 25 N. Z. 


R. 053. 

497 xiU 


-N.Z. 


.] — Ludemann V. 


ARNEvr. 2 J. R. N. S. 108. — N.Z. 


497 XlV. ' ' — — — ]— “^OAIERFORD V. 

Turner, [1918] 2 I. R. 207. — IR. 

r. Bond fide claim of right — 
Betnittal of wilfulness. \ — Where, in a 


proceeding for wilfully cutting & 
carrying away timber off com- 
plainant's land, there Is shown to bo 
a bond fide question of title or 
boundaries, & the act was done under 
a boTid fide claim of right, the wllful- 
ness of the act Is negatived , — Ex p. 
Donovan (1874), 16 N. B. R. (2 Pug.) 
389.— “CAN, 

z 2 
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Sect. 4. — The hearing: Snh-seci. 0, A. (a), (h) 
~ (c)>] 

assertion of such local or private rights does not 
exclude the jurisdiction of the justices under the 
Act. — Gardner v. Whitford (1858), 4 C. B. N. S. 
GG5 ; 23 J. P. 358 ; 140 E. R. 1253. 

Annotation : — Mentd. Oarneworthy v. Tyne (1870), 35 J. P. 

21. 

505. Railways Regulation Act, 1840 (c. 97), 

s. 16.] — Above sect, enables justices to try a 
question of right arising in connection with a 
prosecution for wilful trespass thereunder. — 
London, Brighton & South Coast By. Co. v. 
Fairbrother (1900), 10 T. L. R. 167, D. 0. 

(6) On Charge of Assault. 

See, now, Offences against the Person Act, 1861 
(c. 100), s. 46. 

506. Whether Jurisdiction ousted — No title to 
land involved in offence.] — Where there is evidence 
before justices on which they can decide a com- 
plaint of assault under 9 Geo. 4, c. 31 , s. 27, without 
deciding a question of interest in land set up by 
deft., they have jurisdiction so to decide. It is for 
the justices to determine whether the title or 
interest in land comes in question, & when they 
act bond fide in determining that it is not material 
for them to decide such question of title, this ct. 
will not interfere. — R. v. Edwards (1856), 26 
L. T. O. S. 257 ; 4 W. R. 257 ; 20 J. P. Jo. 68. 

507. .] — The question as to property 

which will oust the jurisdiction of justices to 
determine a charge of assault under Offences 
against the Person Act, 1861 (c. 100), s. 42, must 
be a question as to real property. Where two 
persons who were gamekeepers in the employ of a 
landlord of a farm to whom the right to game & 
rabbits was reserved, were charged before the 
justices by the tenant of such farm, under Offences 
against the Person Act, 1861 (c. 100), s. 42, with 
assaulting & beating him, & the acts complained 
of were done in a scuffle to take from the tenant 
whilst on his farm his bag, in which were rabbits 
claimed as the landlord’s property ; — Held : the 
fact that the justices were of opinion that the game- 
keepers acted under a bond fide belief that they 
had a right to do the acts complained of did not 
oust the jurisdiction of the justices, no question 
having arisen as to title to any interest in land 
within Offences against the Person Act, 1861 
(c. 100), s. 46 .— White v. Fox (1880), 49 L. J. M. C. 
60 ; 44 J. P. 618, I). C. 

Annotation Folld. Lucan v. Barrett (1915), 84 L. J. K. B. 

2130. 

508. .] — (1) A person making a bond 

fide claim of right to be present as one of the 
public in a law ct. at the hearing of a suit is not 
justified in committing an assault on a police 
constable &; an official who endeavour to remove 
him. Such a claim of right does not oust the 
jurisdiction of a magistrate who has to try the 
charges of assault, & he may refuse to admit 
evidence & to allow cross-examination in respect 
of the said claim. 

(2) If a charge be dismissed, it is discretionary 
with the justice to grant or refuse a certificate of 
dismissal. — R. v. Stanbury Eardley (1885), 49 
J. P. 551, D. C. 

Annotation: — As to {1) Reid. Lucan v. Barrett (1915), 113 

T wn ft O W f w 


509. — -•] — In the proviso to s. 46 of 

the Offences against the Person Act, 1861 (c. 100), 
which enacts that nothing therein contained shall 
authorise any justice to hear & determine any case 
of assault in which “ any question shall arise as 
to the title to any lands, tenements, or here- 
ditaments, or any interest therein or accruing 
therefrom,” the words “ title to ” govern, not only 
the words “ lands, etc.,” but also the words “ any 
interest therein or accruing therefrom.” 

An assault was committed by one commoner 
upon another commoner in the course of a dispute 
as to whether the latter was or was not at the time 
of the assault in the act of using the common land 
in a manner in excess of the right of common. 
The latter summoned the former for assault, & he 
was convicted : — Held : there was no question 
raised as to the title to any lands or as to the title 
to any interest in land, & the jurisdiction of the 
justices to hear & determine the case of assault 
was not ousted. — R. v. French, [1902] 1 K. B. 
637 ; suJb nom.. R. v. French. Ex p. Roberts, 71 
L. J. K. B. 382 ; 86 L. T. 587 ; 66 J. P. 487 ; 50 
W. R. 555 ; 20 Cox, C. C. 200 ; sub nom. R. v. 
French, Ex p. Roberts, Ex p. Simmonds, 18 
T. L. R. 440 ; 46 Sol. Jo. 360, D. C. 

510. .] — Applt., the chairman of the 

managers of a voluntary school, ordered one of 
the pupils to leave the school for alleged dis- 
obedience & directed the headmistress to take her 
name off the register. Upon subsequently visiting 
the school applt. found the girl there sitting at a 
desk in the mom of the headmistress. He told the 
girl to leave the school, & as she did not obey, he 
forcibly removed her from the school into the 
highway, & locked the gate to prevent her from 
returning. Upon an information charging applt. 
with assault, he contended that, after the direc- 
tions he had given, the girl had no right in law to 
attend the school, & was a trespasser ; that he 
had solo control of the school ; that a question 
of title had arisen, & that under Offences against 
the Person Act, 1861 (c. 100), s. 46, the juris- 
diction of the justices was ousted : — Held : 
assuming that applt. was a trustee of the school, 
& that in acting as he did he was asserting a title 
to, or an interest in land, yet it was a title which 
was not disputed, & therefore the jurisdiction of 
the justices was not ousted. — Lucan v, Barrett 
(1915), 84 L. J. K. B. 2130 ; 113 L. T. 737 ; 79 
J. P. 463 ; 31 T. L. R. 508 ; 13 L. G. R. 1361 ; 25 
Cox, C. C. 103, D. C. 

511. Bona fide question as tc title in- 

volved.] — On the hearing of a complaint for an 
assault, under Offences against the Person Act, 
1861 (c. 100), 8. 42, if it be shown that a bond fi^ 
question as to title to land is involved, the juris- 
diction of the justices is at once ousted by sect. 46, 
which provides that nothing in the Act shall 
authorise justices to hear„& determine any case 
of assault in which any question shall arise as to 
the title to any lands, etc. ; the justices cannot 
proceed to inquire into & determine by summary 
conviction any excess of force alleged to have been 
used in the assertion of title. — R. v. Pearson 
(1870), L. R. 5 Q. B. 237 ; 39 L. J. M. 0. 76 ; 22 
L. T. 126 ; 34 J. P. 582 ; 11 Cox, C. 0. 493. 
Annotation: — Distd. R. v. French, [1902] 1 K. B. 637. 

512. Whether title to land involved — Question 
for magistrates.] — R. v. Edwards, No. 506, ante, 

t. In defence of title to land .] — 
Deft, in a prosecution for an assault 
has a right to show that the assault 
was oominltted on his land in defence 
of his title. — Exp. Ebtabrooks (1879), 
19 N. B. R. (3 P. & B.) 283.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 6.— 
A. (b). 

611 i. Whether jvHsdiction ousted — 
Bond fide question as to title involved. ] — 
Summary conviction for assault 
quashed on the ground that a question 


as to the title to land arose & the 
magistrate had no jurisdiction to try 
the case. — R. (Cunninqton) v. 
TnoRBxniN (Alta.), [1924] 4 D. L. R. 
1258 ; [1924] 3 W, W. R. 867 ; revsg., 
[1924] 4 D. L. R. 942; [1924] 3 

W. W. R. 474.— CAN. 
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Part VIII. — Procedure Under Summary Jurisdiction. 


(c) On Charge of Malicious Damage, 

See, now. Criminal Justice Administration Act, 
1914 (c. 68), s. 14 (1) ; Criminal Law, VoL XV., 
pp. 1023-1026, 1039, 1040, Nos. 11,506-11,627, 
11,721-11,726. > » , 

613. Whether jurisdiction ousted — Fair & 
reasonable claim.] — Where a person convicted 
under 7 & 8 Geo. 4, c. 30, of a malicious trespass, 
admitted the act complained of before the justice, 
but said that he did it as an act of ownership, 
this ct. wiU not ^ant a writ of habeas corpus upon 
an ailidavit setting forth this fact, for otherwise 
this ct. would be reviewing the justice’s decision 

upon the facts.— iJe (1857), 29 L. T. O. S. 

160 ; 6 W. It. 607. 

514. j — Smith v, Fothergill (1859), 

34 L. T. O. S. 66. 

515. .] — Certain Crown lands lay as 

an open space, over wliich for fifty years the 
public had used several footpaths. S. obtained a 
lease of the land from the Crown & inclosed it, 
& put up a gate with a lock on it. J. broke the 
lock & opened the gate. Being summoned before 
the justices for a malicious trespass, & having set 
up a claim of right of way, the justices convicted 
him : — Held : there being ground for a fair sup- 
position of right after so long a user, the justices 
were wrong & it was immaterial that J. had other 
modes of vindicating his right, for breaking the 
lock was one mode. — Johnson v, Simpson (1860), 
24 J. P. 532. 

516. .] — A. was summoned before 

justices for unlawfully & maliciously damaging 
grass used for the food of beasts, the property of 
W., & employed an attorney to set up a claim of 
right to the soil as being part of the waste of a 
manor which he had recently bought, but he 
admitted that he did not know the boundaries of 
the manor, & it was proved that W. & his pre- 
decessors had occupied the soil for the last sixty 
years without any adverse claim having ever been 
set up ; — Held : A. had not set forth enough to 
oust the jurisdiction of justices, & acted rightly 
in convicting A. — ^Ankerson v, Webber (1868), 
32 J. P. 613. 

517. .] — E. being summoned before 

justices imder Malicious Damage Act, 1861 (c. 97), 
s. 25, for unlawfully & maliciously injuring a fence 
of M., set up a claim of right of way. The fence 
was alleged by E. to obstruct a public footpath, 
& it was admitted there was a footpath, though 
the precise point of its crossing the fence was in 
dispute between E. & his neighbours, both owners 
of adjoining land near the spot. E. not only 
pulled out some thorns recently put there, but 
also threw down more of the fence than was 
necessary to enable him to pass : — Held : as E. 
had at most only committed an excess in vindi- 
cating the public right of way, the justices ought 
to have dechned jurisdiction, & were wrong in 
convicting him. — Evison v, Marshall (1868), 32 
J. P. 691. 

518. .] — R. was charged by C. with 

wilfully damaging a stone wall, which was a party 
wall, & at the hearing he produced deeds showing 
that he & C.’s predecessor had joined in an award 
whereby if R. used the wall he should pay for it, 
& another deed by which the premises held by O.’s 
predecessor were demised to R. ; — Held : this was 


sufficient evidence to sustain a claim of right, & 
the justices ought to have declined jurisdiction. — 
Rbbs V. Collier (1870), 34 J. P. 613. 

619. .] — \^ere the justices on a 

summons under the Malicious Damage Act, 1861 
(c. 97), are satisfied that the injury was wilful, & 
that there was no fair & reasonable claim of right 
to justify the act they ought to convict, & a 
certiorari to quash the conviction will not be 
allowed merely on showing that the claim was 
made bond fide. — R. v. Mussett (1872), 26 L. T. 
429 ; 37 J. P. 133 ; sub nom, R. v. Essex JJ., R. 
V. Mussett, 20 W. R. 670. 

520. .] — T. cut off the top rail of a 

stile which he thought obstinicted a public foot- 
way. On being summoned under Malicious 
Damage Act, 1861 (c. 97), s. 62, for malicious 
injury, his attorney appeared & claimed the right 
to destroy the top rail, & moreover, that the 
whole stile was illegal, & went into evidence on 
both points. The justices overruled the claim of 
right, & convicted T., who moved to quash the 
conviction : — Held : T. had not waived his claim 
of right by going into evidence, & as the claim had 
been made bond fide the conviction must bo 
quashed. — R. v. Towgood (1871), 35 J, P. 791. 

521. .] — Evans v. Smith (1874), 38 

J. P. Jo. 85. 

522. .]— R. broke padlocks securing 

S. ’s shop, & entered into the premises. On being 
charged with unlawfully & wilfully doing injury, 
R. set up a verbal agreement between S. & himself, 
whereby S. agreed to let R. occupy the shop for a 
limited time to do certain work. Witnesses were 
also produced to support tliis claim. The justices 
disbelieved the evidence as to the agreement, & 
convicted R. : — Held : the justices were right, & 
had jurisdiction to decide the fact whether there 
was such an agreement or not. — Reeve v. Ston- 
ham (1879), 43 J. P. 732, D. C. 

523. .] — R. V. Fane, etc., JJ. (1885), 

49 J. P. Jo. 329, D. 0. 

524. .] — Where a person is charged 

under the Malicious Damage Act, 1861 (c. 97), & 
sets up a claim of right, the justices are to decide 
whether the claim is bond fide & reasonable, & 
a certiorari will not lie. — Ex 2>* Sm;ith (1890), 7 

T. L. R. 42, D. C. 

525. .] — E. was charged under 

Malicious Damage Act, 1861 (c. 97), s. 24, with 
unlawfully damaging growing oats & dredge corn, 
to the amount of £1. At the hearing E. claimed 
a right of highway, there being evidence for & 
against ; & the justices convicted E., though 

several old witnesses spoke of a highway being 
claimed & used ; — Held : deft.’s evidence was 
sufficient to supjjort his claim of right, & the 
justices were wrong in convicting E. — Edwards 
V. Cock (1893), 58 J. P. 398, D. C. 

526 . Act unnecessary to assertion of right.] 

— Ex p. Chilton (1878), 42 J. P. Jo. 69. 

527. Whether claim fair & reasonable — Ques- 
tion for magistrates .] — Re (1857), 29 L. T. 

O. S. 160 ; 5 W. R. 607. 

528 . .] — R. V. Mussett, No. 519, ante. 

529 . .] — Reeve v. Stonham, No. 

522, ante. 

530. .] — Ex p. Smith, No. 524, arUe. 


PART Vlll. SECT. 4, SUB-SECT. 6.— 

A. (o). 

613 i. Whether jurUdiclion ousted — 
Foir <£• reasoruible claim .] — The juris- 
diction of the justioes is ousted by a 


bond Hdc claim by deft, that the land i 
wliere the fence, alleged ^ bo 
maliciously damaged, stood, belongs 
to liim solely, although the justioes 
may think that in fact he is only 
jointly Interested with some other 


person. — McLaren V. BiiADLEV, [1908] 
V. L. R. 318.— AUS. 

627 i. Whether claim fair or reason’ 
able— ’Question for magistrates.] — R. v. 
McDonald (1886), 12 O. R. 381.— 
CAN. 
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Magistrates. 


Sect, 4. — The hearing : Sub-sect, 6, B. ; syb-sects. 7, 
8 

B, Res judicata, 

631 . Before whom objection taken — Magis- 
trates hearing second summons.] — R. v, Hastings 
JJ., Ex p, Kinnis (1897), 61 J. P. Jo. 740, D. 0. 

632 . What amounts to a hearing — Refusai by 
magistrate to entertain jurisdiction.] — A summons 
was taken out before a magistrate, & on the party 
appearing & objecting that the magistrate had not 
jurisdiction in the case, the objection was held 
good, & the summons was dismissed. A second 
summons was token out, & it appeared that 
further evidence would be adduced to show juris- 
diction, but the magistrate refused to entertain 
the complaint, on the ground that it had been 
already decided, & that all the evidence should 
have been brought forward on the first summons : 
— Held : a mandamus should go to the magistrate 
to rehear the complaint. Semhle : it would have 
been otherwise h^ the merits of the case been 
gone into & decided. — R. v, Bingham (1842), 3 
Ry. & Can. Cas. 390 ; 7 J. P. 144. 

Plea of autrefois acquit or autrefois convict.] — 
See Criminal Law. VoI. XIV., pp. 336 et seq. 

Res judicata.] — See Estoppel, Vol. XXI., pp. 
169 et seq. 

Further hearings on bastardy proceedings.] — 
See Bastardy, Voi; III., pp. 398-400, Nos. 331- 
335. 


Sub-sect. 7. — Witnesses. 

See, generally, Evidence, Vol. XXII., pp. 388 
et seq. 

Power to order examination.] — See Evidence, 
Vol. XXII., p. 568, No. 6185. 

Summonses to attend.] — See Evidence, Vol. 
XXII., p. 427, No. 4410. 

Inspection of books.] — See Bankers, Vol. III., 
p. 309, No. 1021. 

Cross-examination of witnesses.]— Sub-sect. 
3, B. (a), sub-sect. 4, ante. 


Sub-sect. 8. — Evidence. 

Evidence, generally, see Evidence, Vol. XXII., 
pp. 19 et seq, 

633. Must be given in presence of accused.] — 
R. V, ViPONT (1761), 2 Burr. 1163 ; 97 E. R. 767. 

Annotations: — Folld. H. v. Ben well (1794), 6 Tonn Hep. 

75; Re Tordofl (1844), 13 L. J. M. C. 145, Reid. Re 

JaquoH (1822), 2 Dow. & Ry. K. B. 64. Mentd. H- v. 

Killett (1767), 4 Burr. 2063 ; H. v. HarrlH (1797), 7 Term 

Hop. 238 ; II. v. Surrey JJ., [1892] 2 Q. B. 719. 

634. .] — Conviction on 6 Anne, c. 14, 

quashed, because the witness was not sworn & 
examined in the presence of deft. It is not 
sufficient to read over the deposition in deft.’s 
presence. — R. v. Crowther (1786), 1 Term Rep. 
125 ; 99 E. R. 1009. 

Annotation : — Mentd. R. v. Stone (1801), 1 East, 639. 

535. .] — It is a good objection to a con- 

viction that it does not state that the evidence 
was given in deft.’s presence. — R. v, Ben well 
( 1794), 6 Term Rep. 75 ; 101 E. R. 443. 

536. .] — R. V, COMMINS, No. 403, ante. 

537. Must not be given before plea of accused — 
Waiver by subsequent plea of guilty.] — The of- 
fender should be called on to plead to the charge 
before any evidence in support of it is given ; but 
if the evidence be given first, though not in his 
presence, & he confesses the off ence, the irregularity 
is cured. — R. v. Hall (1786), 1 Term Rep. 320 ; 
99 E. R. 1117. 

Annotations: — Mentd. Wilkins v. Wright (1833), 2 Cr. & 

M. 191 ; Doc d. l^aync v. Bristol & Exeter Hy. (1840), 

2 Ry. & Can. Cas. 75. 

538 . Must be relevant — Discretion of magistrate 
to reject.] — A magistrate cannot be required to 
hear evidence which ought not to affect his de- 
termination. — R. V, Minshull (1833), 1 Nev. & 
M. K. B. 277 ; 1 Nev. & M. M. C. 74. 

539. .] — Applt. was summoned be- 
fore a metropolitan police magistrate for an 
offence against Metropolitan Police Act, 1839 
(c. 47). It was proved that he used affixed to the 
front of the shop a movable show board, 11 J 
inches of which piojected at a height of 2 feet 
3 inches over the footway of the street, which was 
36 feet 8 inches wide. Applt. proposed to call 


part VIll. sect. 4, sub-sect. 6.— B. 


a. Dismissal — Whether a bar to 
subsequent proceeAings — Not in a 
superior court .] — R. v. Skinner (1867), 
4 W. W. & A’B. 39.— AUS. 

b. Necessity for certifi- 

cate.] — If the magistrate dismiss the 
case & mark the summons dismissed 
that is a bar to further prosecution 
for the same offence notwithstand- 
ing that no certificate of dismissal has 
been granted. — Lenthall v. Gazzard 
(1895), 16 N. S. W. L. R. 22 ; 11 

N. S. W. W. N. 118.— AUS. 


0. .] — Ex p. 

Toomey (1901), 1 S. R. N. S. W. 24 ; 
18 N. S. W. W. N. 42.— AUS. 

d. .] — A certificate of 

dismissal is a bar to subsequent pro- 
ceedings. — Re Kelly, R. v. Dibblee 
(1891), 31 N. B. U. 3.— CAN. 


e. J — Flick v, Brisbin 

(1895), 26 O. R. 423.— can. 

f- .1 — R. V. Johnson 

(N. S.) (1910), 9 E. L. R. 37.— CAN. 

. e- . 1 — An order of 

justices stating that a charge is “ dis- 
missed,** without adding “ on the 
merits ** or “ without prejudice,** is 
a good order, & a bar to subsequent 
proceedings for the same offence. — 
R. (Walsh) v. Tipperary JJ., [1917] 

I. R. 250.— IR. 


„b. Prior civil proceedings — 
Whether a oar to subsequent criminal 
proceedings.] — R. v. Call (1883). 9 
V. L. R. 120.— AUS. 


k. Conviction — Whether bar to sub- 


sequent proceedings — Convicting j uslicc 
inust have had jurisdiction.] — H. v. 
Roberts (1863), 10 N. B. R. (5 All.) 
531.— CAN. 

l. Onus of proof.] — If 

a party charged with an offence sets 
up as a defence a previous conviction 
for the same offence, the onus is on 
him to prove the identity of the 
offences. — R. v. Kay, Ex p. Gal- 
lagher (1907), 38 N. B. R. 325 ; 4 
K. L. li, 216,— CAN, 

PART VIII. SECT. 4, SUB-SECT. 8. 

533 I. Musi be given in presence of 
accused.] — Where the magistrates 
action amounts to the taking of 
additional evidence in private, the 
proceedings are rendered irregular, & 
conviction will be quashed. — Aitken 
V. Wood. [1921] S. C. (J.) 84 ; 68 
Sc. L. R. 476.— SCOT. 

538 i. Must be relevant — Discretion 
of magistrate to reject .] — Biggs v. 
Jennings (1925), 46 N. L. R. 22. — 
S. AF. 

m. Evident for defence — Duty of 
mayistrale to hear.] — Deft.’s evidence 
must be taken for the defence & a 
magistrate is bound to accept such 
evidence & give It such weight as ho 
thinks proper. — R. v. Mbyer (1886), 
11 P. R. 477.— CAN. 

n. .) — Be Ellis (1894), 13 

N. Z. L. R. 229.— N.Z. 

o. ZHscretion of magistrate to 

refuse to hear on adjournment — Where 
defendant refused to call evidence at 
original hearing.] — Ex p. Armstrong 


(1892), 31 N. B. R. 411.— CAN. 

p. Evidence to show jurisdiction — 
Discretion to admit after close of case 
for prosecution .] — Webb v. Rooney 
(1895), 21 V. L. R. 355.— AUS. 

Q. Evidence in other separate pro- 
ce^ings — Not to be taken into considera- 
tion.] — Reidy V. Herry (1897), 23 
V. L. R. 608.— AUS. 

r. .] — R. V. Burke (1903), 

36 N. S. R. 408.— CAN. 

t. Uncontradicted evidence.] — Where 
facts, which might have occurred, 
are sworn to have in fact occurred, 
& the evidence is uncontradioted, 
magistrates are bound in accordance 
with such evidence, however much 
they may suspect it. — Stephens v. 
McKenzie (1904), 29 V. L. R. 652. 
—AUS. 

aa. Not to be disregarded with- 

out reason given .] — Justices are not at 
liberty, by disregarding uncontradicted 
evidence before them, to find a verdict 
against it unless they at the same time 
^ve some definite reason justifying 
their decision. — Ricjhards v. Jager, 
[1909] V. L. R. 140.— AUS. 

bb. Evidence of prior convictions — 
Admissibility after conviction .] — Jus- 
tices, may after finding an accused 
person guilty receive evidence of prior 
convictions to aid them in exercising 
their discretion as to the amount of 
punishment they will Impose. — 
O'Donnell r. Perkins, [1908] V. L, R. 
537.— AUS. 

00 . Admission before convic- 
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witnesses to prove that they were not incommoded 
by the projection ; but the magistrate refused 
to hear them, & convicted applt. : — Held : the 
magistrate had power to reject the evidence 
proposed to be adduced as irrelevant, & the con- 
viction must be affirmed. — B rad ik Pjekrett 
(1876), 1 Ex. D. 349 ; 41 J. P. 136, D. C. 

540. .] — K. -y, Knight & Rutty 

(1897), 41 Sol. Jo. 276, D. C. 

641. Evidence for defence — Discretion to refuse 
to hear in absence of accused.] — A justice of the 
peace is not bound to hear witnesses on behalf of 
the party accused, unless he, being summoned, 
shall attend in person. — R. v. Neal (1735), Lee 
temp. Hard. 112 ; 95 B. R. 70. 

In extradition proceedings.] — See Extradition, 
Vol. XXIV., pp. 878-880, Nos. 60, 61, 64, 65. 


Sub-sect. 9. — Variation between Informa- 
tion OR Summons and Evidence. 

See^ now. Summary Jurisdiction Act, 1848 
(c. 43), ss. 1, 4, 9, 

542. Difference between offence charged &; 
proved — Evidence disclosing offence ousting sum- 
mary Jurisdiction — Jurisdiction to convict on offence 
charged.] — By 9 Geo. 4, c. 31, s. 27, two justices 
may convict summarily of a common assault, & 
conviction or acquittal before them bars further 
proceedings. Sect. 29 precludes them from 
exercising this jurisdiction, if they find the assault 
to have been accompanied by any attempt to 
commit felony. Two justices convicted sum- 
marily, as of a common assault, where it appeared, 
by the deposition, that deft, had laid hands upon 
the prosecutor in an indecent manner, but without 
violence. A certiorari being moved for, on the 
ground that the offence, if committed, was ac- 
companied by a felonious attempt, &, therefore, 
within s. 29, the ct. refused to interfere, iniusmuch 
as no excess of jurisdiction appeared on the face 


of the conviction, & the evidence, of which the 
magistrates were the judges, did not clearly show 
an intention to commit felony. — ^A non. (1830), 
1 B. & Ad. 382 ; 109 E. R. 829 ; stib nom, R. v, 
Virgil, 9 L. J. O. S. M. C. 43. 

Annotation: — Reid. R. v. Nat. Bell Liquors (1922), 91 
L. J. P. C. 146. 

' 543. .] — An information in 

writing was laid before justices, charging deft, 
with having “ unlawfully assaulted & abused ” 
a female. Prosecutrix & deft, were each repre- 
sented by attorneys, & at the hearing, while the 
attorney for prosecutrix was opening his case, the 
attorney for deft, objected that the facts he had 
stated constituted a case of rape, & that the justices 
had no jurisdiction. It was then suggested that 
the case should be treated as a charge of an aggra- 
vated assault. The case proceeded, & deft, was 
convicted of an aggravated assault. It appeared 
by affidavits upon an application for a habeas 
corpus, with a view to the discharge of deft., that 
the evidence of the woman was to the effect that 
deft, had ravished her: — Held: (1) (Pollock, 
C.B., Wilde, B.) the charge was one over which 
the justices had no jurisdiction ; & further, it 
was competent for the ct. to look at the evidence 
with a view to see whether, in point of fact, the 
case was within the jurisdiction of justices ; (2) 
(Bramwkll, B., Channell, B.) the charge did 
not imply more than a common assault, the 
justices had jurisdiction, & the ct. could not re- 
view the decision of the justices upon the fact. — 
Re Thompson (1860), 6 II. & N. 193 ; 30 L. J. M. 0. 
19 ; 3 L. T. 409 ; 25 J. P. 166 ; 7 Jur. N. S. 48 ; 
9 W. R. 203 ; 9 Cox, C. 0. 70 ; 158 E. R. 80. 

I Annotations: — As to (1) N.p. Wilkinson v. Dutton (1863), 
3B. & S. 821. Reid. Rf Dawson (1878), 42 J. P. 456. 
Generally, Refd. 11. ?>. Elringtori (1861), 1 B. & S. 688 ; 
Wellook r. Constantine (1863), 32 L. J. Ex. 285 : Shepherd 
V. Postmaster-General (1804), 11 L. T. .369; Mimday v. 
Maiden (187.5), 33 L. T. 377 ; Crocker v. Raymond (1886), 
3 T. L. R. 181 ; R. r. Miles (1890), 24 Q. B. D. 423. 

544. .] — Upon the hearing of an 

information for an assault, the justices have 


tion.] — Where a convicting magis- 
trate improperly admits evidence of 
previous convictions before the 
determination of doft.’s guilt the 
conviction will be quashed. — R. v. 
Nukse (1904), 24 O. L. T. 222 : 7 
O. L. R. 418 ; 3 O. W. R. 224.--CAN. 

d. Evidence amounting to sus- 

pidon only — Jurisdiction to detain for 
further evidence.] — Qu. : can a com- 
TTiitting magistrate detain a prisoner 
upon evidence amoimting only to a 
ground of suspicion, for the purpose of 
other evidence being imported into 
the case. — Me Kermott (1850), 1 

C. L. Oh. 253.— CAN. 

e. Duty of magistrate to take evi- 
dence in writing. }^Semble : it Is the 
duty of a magistrate at a trial under 
his summary lurisdlction, to take the 
examination & evidence in writing. — 
H. V. Flannioan (1872), 32 U. C. R. 
593.— CAN. 

f. .] — The omission of the 

magistrate to have the evidence taken 
down in writing at the hearing is fatal 
to the conviction. — R. v. McGregor 
(1905), 11 B. C. R. 360.— CAN. 

g. jVof necessarily in long- 

hand by magistrate himself.] — R. v. 
Bond (1911), 21 Man. L. R. 366.— CAN. 

h. J>uty of magistrate to read over 
depositions to witness — Effect o' 
omi88ion.}--‘Ex p. Doherty (1894), 3 
N. B. R. 479.— CAN. 

k. .] — R. V. Kay, Ex p. 

Gallagher (1908), 38 N. B. R. 498 ; 
5 K. L. R. 153.— CAN. 

l. .] — R. V, Kjly, Ex p, 

Wilson (No. 1) (1908), 38 N. . R. 
408.— CAN. 


m. .] — K. V. Kay, Ex p. 

Steeves (1908), 39 N. B. R. 2 ; 15 
Can. Crim. Cas. 160. — CAN. 

n. Request for magistrate to give 
evidence — To be made in good faith .] — 
Whore the presiding magistrate has 
refused to give evidence when requested 
by defts., it must bo shown that the 
request was made in good faith, & 
that deft, was prejudiced by the 
refusal. — Ex p. Flannagan (1897), 34 
N. B. R. 326 ; 2 Can. Crim. Cas. 513.— 
CAN, 

o. Information — Proof of contents 
by oral evidence.] — R. v. Hoare (1907), 
2 E. L. R. 314.— CAN. 


p. Evidence not necessary after plea 
of guilty.}— U. v. Dagbnais (1911), 19 
O. W. R. 252 ; 2 O. W. N. 1091.— CAN. 


q. Except to guide justice as 

to sentence .] — A plea of guilty is not 
avoided because the presiding justice 
calls evidence with a view to ascertain- 
ing the circumstances of the case, in 
order to enable him to judge of the 
penalty to bo imposed. — Taylor v. 
Beetham (1898), 17 N. Z, L. R. 405. — 
N.Z. 


r. Weight to be given to evidence — 
Discretion of magistrate — Absolute. ] — 
k conviction cannot be quashed on the 
ground that the magistrate improperly 
veighed the evidence. — R. v. Barber 
L sPHALT Paving Co. (1911), 18 

J. W. R. 778 ; 2 O. W. N. 819 ; 23 
L. R. 372.— CAN. 


t .] — ^Magistrates should 

clearly understand that, wlill^'t the 
police perform their proper duty in 
collecting evidence, it Is the function 
of the magistrate alone to decide upon 
the sufflcloncy or credibility of such 


evidence when collected. — The Gov- 
ernment V. Kakimdad (1880), 1. h. R. 
6 Calc. 490 ; 7 U. L. R. 467.— IND. 

a. .] — K. V. Belinsky, 

[19251 App. D. 363.— 'S. AF. 

b. Evidence taken in shorthand — 
Necessity for swearing in stenographer.] 
— R. V. Knight (Alta.), [1919] 3 
W. W. R. 529 ; 48 D. L. R. 577.— 
CAN. 


0 . .] — -Where evidence before 

a magistrate is taken in shorthand 
everything that occurs should, for the 
purposes of consideration by a higher 
ct., be taken down, including argu- 
ments & objections & statemouts of the 
magistrate in regard thereto. But the 
oiiiisHlon to do so may not be sufficient 
ground for quashing a conviction. — 
K. V. Hills (Alta.), [1924] 1 W. W. R. 
636.— CAN. 

aa. Personal knowledge of magis- 
trate — Not to he taken into consideraiicm. 1 
— A magistrate acting judicially should 
not import into the case before liim 
his previous knowledge of the character 
of the accused, but should determine 
his guilt or innocence upon the evidence 
given in the case. — R. v. Vyankatrav 
Bhrinivas (1870), 7 Bom. Cr, Ca. 50. — 
IND, 


bb. Unsworn evidence — Inadmissi- 
bility — For assessino damage after 
conviction .] — Leavack v. Macleod, 
[1913] S. C. (J.) 51 ; 50 Sc. L. R. 699. 
—SCOT. 
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CO. * Difference between offence charged 
dt prov&d—As to time — No jurisdic- 
tion to convict without amendment .] — 
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Magistrates. 


Sect. 4. — The hearing : Sub-sects, 9, 10 cS; 11.] 

jurisdiction to convict deft, of that offence, al- 
though evidence be given which, if true, would 
prove that not only had complainant been as- 
saulted, but that a rape had been committed upon 
her. — W ilkinson v. Dutton (1863), 3 B. & S. 
821 ; 32 L. J. M. C. 152 ; 8 L. T. 276 ; 9 Jur. N. S. 
1104 ; 122 E. R. 307. 

Annotations: — Consd. R. v. Miles (1890), 24 Q. B. D. 423. 
Reid. Turner v. Postmaster- General (1864), 5 B. & S. 
756. 

545. Conviction for offence other than that 
charged.] — Applt. was summoned before justices, 
under Town Pohee Clauses Act, 1847 (c. 89), s. 29, 
on a charge of drunkenness & riotous behaviour. 
The justices held the riotous behaviour not proved : 
but convicted him of drunkenness, & fined him, 
under 21 Jac. 1, c. 7, s. 3 : — Held : the con- 
viction was bad ; & the defect was not one which 
could be cured under Summary J urisdiction 
Act, 1848 (c. 43), s. 1. — Martin v. Pridgeon 
(1859), 1 E. & E, 778 ; 28 L. J. M. C. 179 ; 33 
L. T. O. S. 119 ; 23 J. P. 630 ; 5 Jur. N. S. 894 ; 
7 W. R. 412 ; 8 Cox, C. C. 170 ; 120 E. R. 1102. 

Annotations: — FoUd. Soden v. Cray (1862), 7 L. T. 324. 
Apld. R. V. Brickill (1864), 4 Now Rep. 166. Distd. Tumor 
& Sh^herd t\ Postmaster-General (1864), 34 L. J. M. G. 
10. CTonsd. Blake v. Beech (1876), 1 Ex. D. 320. Refd. 
R. V. Carr (1867), 17 L. T. 217 ; R. v. Hughes (1879), 
4 g. B. D. 614 ; Boaler v. R. (1888), 59 L. T. 554 ; R. 
V. Jennings (1895), 73 L. T. 412. Mentd. Exp. Hopkins 
(1891), 61 L. J. Q. B. 240. 

546. .] — Where a person is charged under 

Refreshment Houses Act, 1860 (c. 27), s. 40, with 
being drunk & g^uilty of riotous conduct, the justices 
cannot convict him of drunkenness merely. — 
Soden v. Cray (1862), 7 L. T. 324 ; sub nom. 
Loadman V. Cragg, 26 J. P. 743. 

547 . ,] — Deft, was summoned before jus- 

tices, imder Municipal Corporation Act, 1835 
(c. 76), s. 81, on a charge of assaulting a constable 
in the execution of his duty. The justices found 
the offence not proved, but convicted him of a 
common assault, under Offences against the 
Person Act, 1861 (c. 100), s. 42 : — Held : the jus- 
tices had exceeded their jurisdiction in convicting 
deft, under a statute different from that under 
which the summons was issued. — R. v, Brickill 
(1864), 4 New Rep. 166 ; 33 L. J. M. C. 156 ; 
10 L. T. 385 ; 28 J. P. 359 ; 10 Jur. N. S. 677 ; 
12 W. R. 826. 

Annotations : — Distd. Turner & Shepherd v. Postmaster- 
General (1865), 11 Jur. N. S. 137. CoDSd. Blake v. Beech 
(1876), 1 Ex. D. 320. Refd. R. v. Hughes (1879), 4 Q. B. 1). 
614 ; R. V, Jennings (1895), 73 L. T. D2. Mentd. Ex 2*^ 
Hopkins (1891), 61 L. J. Q. B. 240. 

548. .] — Crocker v. Raymond (1886), 3 

T. L. R. 181, D. C. 

Annotation: — Refd. Pickering v. Willoughby (1907), 97 
L. T. 244. 

549. Charge under Sale of Food & Drugs 

Act, 1875 (c. 63), ss. 6, 14 — Conviction under Sale 
of Food & Drugs Amendment Act, 1879 (c. 30), 
s. 3.] — A consigner of milk having been summoned 
under above Act, sect. 6, the evidence against 
him disclosed an offence under sect. 3 of the 
Amendment Act, 1879 : — Held : the variance was 
curable by Summary Jurisdiction Act, 1848 
(c. 43), s. 1, & applt. was rightly convicted. — 
Hiett V. Ward (1894), 70 L. T. 374 ; 58 J. P. 


461 ; 10 T. L. R. 284 ; 17 Cox, C. C. 736 ; 10 
R. 406, D. C. 

550. Power of Justices to treat offence as in- 
dictable — Summons issued under Summary JiHis- 
diction Acts.] — Where a criminal offence is punish- 
able either summarily or on indictment, justices, 
sitting in petty sessions on a day appointed 
for hearing indictable offences of which public 
notice has been j^ven, may treat that offence as 
an indictable offence & commit deft, for trial, 
although he has been summoned under above 
Acts to appear before them as a ct. of summary 
jurisdiction to answer the information preferred 
against him. 

Trading with the Enemy Act, 1914 (c. 87), 
enacts that trading with^the enemy is punishable 
either imdcr Summary Jurisdiction Acts or in- 
dictment. Twenty-three summonses, in accordance 
with the form contained in the schedule to the 
Summary Jurisdiction Acts, to appear before the 
justices of B. on a day of which public notice 
had been given that they would sit as justices in 
petty sessions for the hearing of indictable offences 
were served on appets. The summonses required 
them to answer an information preferred against 
them of having committed twenty-three separate 
offences under the Trading with the Enemy Act, 
1914 (c. 87), but twenty-one of them were ^eged 
to have been committed more than six months 
prior to the preferring of the information. At the 
hearing the justices treated the charges as 
indictable offences, & committed appets. for trial. 
On an application for a writ of certiorari to quash 
the warrants of commitment ; — Held : the 
justices had jurisdiction to treat the offences as 
indictable offences & to commit appets. for trial. — 
R. V. Bolton JJ., Ex p. Holt (William A.), 
Ltd. (1916), 85 L. J. K. B. 649 ; sub nom. R. v. 
Walmsley, Ex p. Holt (William A.), Ltd., 
80 J. P. 209, D. C. 

Defect in form of summons .] — See Sect. 2, sub- 
sect. 1, C., ante. 


Sub-sect. 10. — Re-Opening Case for 

Prosecution. 

551. To prove order to prosecute.] — In a pro- 
secution for pursuing game without a licence the 
information alleged that it was by order of the 
comrs., & objection was taken that no evidence 
was given thereof: — Held: (1) the justices were 
wrong in allowing such an objection & in ignoring 
Excise Management Act, 1827 (c. 53), s. 71 ; (2) 
the justices were wrong in resolving not to reopen 

case before they knew on what ground it would 
be asked for. — Hargreaves v. Hilliam (1894), 
58 J. P. 655, D. 0. 

Annotation: — As to (1) Refd. Duffln v. Markham (1918), 

88 L. J. K. B. 581. 

552. To prove statutory order.] — Informations 
were preferred by applt., a police inspector, 
against resps. for alleged offences against the 
Bread Order, 1917 (No. 189) & the Defence of 
the Realm Regulations, & resps. having pleaded 
“ Not guilty,** it was agreed that all four informa- 
tions, should be heard together. The applt. having 
called evidence in support of each of the informa- 
tions stated to the justices that his case was 


ZucKER V. Jennings (1875), 1 V. L. R. 

168.— AUS. 


K* . -4s to place — Etidena 

Bupplementing information — Amend 
merU not necessary.] — R. v. Willi A 3 lf 
(1876), 37 U. O. R. 640.— CAN. 

545 i. Conviction for offence othe 
than that charged .] — ^Where there wai 
no ovidoQce to support the ohari^e ii 


the information but there was ovidoiico 
to support a charge for a different 
offence : — Held : not having been 
charged with the latter, accused could 
not be convicted of it. — Exp, Glasheen 
(1898), 19 N. S. W. L. R. 141; 14 
N. S. W. W. N. 197.-~AUS. 

h. Information disclosing no offence 
— Evidence disclosing offence — Juris- 


diction to convict without amendment.] 
— Cooper v. Hamilton (1888), 6 N. Z. 
L. R. 598.— N.Z. 

k. ,] — A magis- 

trate may convict without amending 
where the Information discloses no 
offence, but the evidence does.— - 
Brown v. Kennedy (1888), 7 N. Z. 
L. R. 255.— N.Z. 
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closed.^ The solr. for resps. thereupon, before 
going into the merits of the defence or calling any 
evidence, took the prehminary objection that no 
proof had been offered of any order or regulations 
under which the proceedings had been taken, 
that as such proof had not been given, no convic- 
tions could take place, & that no proof could 
then be given to remedy the defect. Applt. sub- 
mitted that the justices had judicial cognisance 
of the order & the regulations, as of an Act of 
Parliament, but the justices held that they had 
no judicial cognisance of the Bread Order, 1917, 
& it ought to have been proved, & therefore they 
dismissed the informations : — Held : although 
the case for the prosecution had been closed, the 
justices ought to have allowed applt. to prove the 
order by putting in a Stationery Office copy in 
accordance with the New Ministries & Secretaries 
Act, 1916 (c 68), & if applt. had no Stationery 
Office copy in ct., they should have adjourned the 
case to enable him to procure one, & the case must 
be remitted to the justices for hearing & deter- 
mination. — Duffin V. Markham (1918), 88 
L. J. K. B. 581 ; 119 L. T. 148 ; 82 J. P. 281 ; 
16 L. G. R. 807 ; 26 Cox, C. C. 308, D. C. 


Sub-sect. 11. — Remand and Adjournment. 

SeCy nowy Summary Jurisdiction Act, 1848 
(c. 43), s. 16 ; Criminal Justice Administration 
Act, 1914 (c. 58), s. 20 (2). 

Proceedings preliminary to indictment .] — See 
Criminal Law, Vol. XIV., pp. 198, 199, Nos. 
1781-1787. 

553. Discretion to remand — For reasonable 
time.] — A commitment for further examination 
must not be made use of as a commitment for 
trial & the examination must take place in a 
reasonable time, otherwise an action will be 
against the magistrate. — Arbuckle v. Taylor 
(1815), 3 Dow, 100 ; 3 E. R. 1023. 

554. .] — A warrant of commitment 

for re-examination for an unreasonable time, as 
for fourteen days, is wholly void ; & trespass lies 
against the committing magistrate, though ho 
acted without any indirect or improper motive. 

A magistrate may legally commit for further 
examination, but I think it equally clear that it 
should have been left to the jury to say whether 
the commitment was made bond fide for the pur- 


pose of further examination, or for the purpose 
of inducing the pltf. to make a co^ession 
(Bailey, J.). 

The duty of a magistrate is to commit for a 
reasonable time, & if he commit for an unreason- 
able time, he thereby does an act wliich he is not 
authorised by law to do (Lord Tenterden, C.J.). — 
Davis v. Capper (1829), 10 B. &: C. 28 ; 2 Man. & 
Ry. M. C. 570 ; 5 Man. & Ry. K. B. 53 ; 8 
L. J. O. 8. M. C. 67 ; 109 E. R. 362. 

Annotations : — Re!d. Cave V. Mountain (1840), 1 Man. & 

G. 257 ; Ash v. Dawnay (1852), 8 Exch. 237 ; Kemp v, 

Neville (1801), 21 L. J. C. P. 158. 

555. Under Summary Jurisdiction Act, 

1848 (c. 43), s. 16 — Though no power given by 
statute creating offence.] — By a railway Act, pen- 
alties for breach of bye-laws, were recoverable 
before a justice of the peace, & officers of the rail- 
way CO. were empowered to seize offenders under 
certain circumstances, & to convey them before a 
justice without any warrant, such justice being 
“ empowered & required to proceed immediately 
to the conviction or acquittal of such offender ” : — 
Held : although the Act constituting the offence 
gave no power to the justice to remand the accused, 
yet that by above sect, the justice had power 
to adjourn the hearing &; to issue a warrant for 
committal of accused to the house of correc- 
tion.— Gelen V, Hall (1857), 2 H. & N. 379 ; 
27 L. J. M. C. 78 ; 29 L. T. O. 8. 183 ; 21 J. P. 
710 ; 5 W. R. 757 ; 157 E. R. 157. 

A nn.ototions Reid. Fullor u. Button (18C4), 28 J. P. 391 ; 

Shoi)lierd v. Postmaster-General (18G4), 5 New Hep, 80 ; 

Scott x\ Btansfleld (1808), L. li. 3 Exch. 221 ; Everett v. 

Griffiths, [1920] 3 K. B. 163. 

556. Discretion to adjourn — To allow defendant 
to employ counsel.] — Where a servant is arrested 
& brought before a justice for unlawfully absenting 
himself, the justice is not bound to postpone the 
hearing merely in order to give deft, an opportunity 
to get legal assistance ; though if an attorney 
is present & ready to go on, the justice cannot 
refuse to hear such attorney. — R. v. Biggins 
(1862), 5 L. T. 605 ; svb nom, R. v, Lipscombe, 
Ex p. Biggins, 26 J. P. 244. 

Annotations: — Reid. II. r. GlamorgaiiHhiro JJ. (1889), 

5 T. L. 11. 636 ; lie Appln. for Mandamus to Brighton 

Stipendiary Magistrate (1893), 9 T. L. R. 522. 

557. .] — R. V. Cambridgeshire JJ, 

(1880), 44 J. P. Jo. 168. 

558. Length of adjournment.] — R. v. 

Smith (1894), Times y Jan. 29. 
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l. Discretion to remand.\ — R. v. 
McKay, R. r. Horan (1889), 28 

N. B. R. 564.— CAN. 

m. .]—Re Walton (1905), 11 

O. L. R. 94 ; 6 O. W. R. 905.— CAN. 

n. Nece^sitv for production of 

evidence of guilt,] — With each remand 
by a magistrate the necessity for 
production of evidence of guilt becomes 
stronger. — Ponnusami C)hetti v. R. 
(1882), I. L. K. 6 Mad. 69.— IND. 

656 1. Discretion to adjourn — To 
allow defendant to employ counsel .] — 
Deft, applied for an a^ournment to 
instruct a solr. The justices deter- 
mined to proceed with the case on the 
ground that it was a small one & he 
was convicted : — Held : although the 
justices had a discretion as to granting 
adjournments, they had refused it on 
a wrong ground. — Kisby v. Jenkins 
(1898), 23 V. L. R. 648.— AUS. 

56611. .] — Maokiev. Crom- 

BIE, [1926] S. C. (J.) 29.— SCOT. 

o. Length of time.] — R. v. 

Hall (1885), 8 O. R. 407.— CAN. 

p. .] — The hearing may 

be adjourned to a certain time & place, 
but no such adjoiumment shall bo for 


more than a week : — Held : the week 
must bo computed os seven days 
exclusive of the day of adjournment. — 
R. V. Collins, R. v. Goulais (1887), 14 
O. R. 613.— CAN. 

q. .] — Whore the magis- 

trate adjourned the hearing of a case 
under Canada Temperance Act, 1878, 
for more than a week ; — Held : the 
conviction should be quashed. — R. v. 
French, R. v. Robertson (1887), 13 
O. R. 8(). — 4dAN, 

r. .] — Where, at the con- 

clusion of the evidence, on a charge 
of selling liquor, the magistrate 
reserves his judgment for the purpose 
of reachi^ a decision or of considering 
the amoimt of the penalty, he is not 
restricted to tho one week. — R. o. 
Alexander (1889), 17 O. R. 458. — 
CAN. 

t. .1 — A justice has power 

to make several adjournments of a 
hearing before him, extending in the 
aggregate over one week ; provided 
no one adjournment exceeds that 
period.— Kx p. Welsh (1889), 28 

N. B. R. 214.— CAN. 

a, .) — ^A magistrate may 

adjourn the hearing from time to 
time without losing his jurisdiction, 


but ho must adjourn to a day certain. 
— R. V. Mor.se (1890), 22 N. S. K. 
298.— CAN. 

b. .]—h'x p. Card (1896), 

34 N. B. R. 11.— CAN. 

0. .] — R. V. WIIJ30N 

(1914), 29 W. L. R. 515 ; 7 W. W. R. 
160 ; 23 Can. Grim. Cas. 256 ; 19 

D. L. R. 797,— CAN. 

d. .] — R. V. Moore, 

[19241 2 D. L. R. 1225 ; 42 Can. Crlm. 
Cas. 67 ; 57 N. S. R. 272.— CAN. 

e. .1 — McKeerinq v. McIlroy, 

Ex p. McIlroy, [1905] S. R. Q. 85.— 
AUl 

1. .] — R. V. WirPER (1901), 34 

N. S. R. 202.— CAN. 

g. .] — A magistrate must con- 
trol his own ct., & regulate the 
time to which its proceedings will bo 
adjourned as circumstances may war- 
rant. — R. V. Allen, Ex p. Gorman 
(1911), 10 E. L. R. 214; 40 N. B. ll. 
459.--CAN. 

h. .] — R. (Rkqan) V. Monaghan 

JJ. (1910), 45 I. L. T. 10.— IR, 

к. .] — Loasby V. Main (1914), 

33 N. Z. L. R. 974.— N.Z. 

аа. To consider proper legal 
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Sect. 4. — The hearing: Svb-aects, 11, 12, 13 

559. .] — R. V. Ffinch, etc. JJ. 

(1904), 68 J. P. Jo. 244, D. C. 

560. To rehear — Justices equally divided 

In opinion.] — An information imder the Licensing 
Acts was heard before two justices, who, after hear- 
ing the evidence, retired to consider their decision ; 
on their return into ct. they announced that they 
were divided in opinion, & adjourned the informa- 
tion to a future day, when it was reheard before 
five justices, including the two who had previously 
heard it. An objection taken to their power to 
rehear the information was overruled, in the result 
they convicted the person charged ; — Held : the 
announcement of the justices at the original 
hearing that they were divided in opinion did not 
amount to a dismissal of the information so as to 
deprive them of their power of adjournment under 
Summary Jurisdiction Act, 1848 (c. 43), s. 16 ; 
the power of adjoui’nment was exercised “ during 
such hearing within the meaning of that sect., 
& there was consequently jurisdiction to rehear the 
information. — Baoo v. Colquhoun, [1904] 1 K. B. 
664 ; 73 L. J. K. B. 272 ; 90 L. T. 386 ; 68 J. P. 
159 ; 62 W. R. 494 ; 20 Cox, C. C. 605, D. C. 

Annotation FoUd. R. V. Hertforshlre JJ., Ex p. Larens, 

[11)20] 1 K. B. 101. 

561. Offer of adjournment refused — No power 
to compel rehearing.] — R. v. Oldham JJ. (1887), 
51 J. P. 647. 


Sub -SECT. 12. — ^Bail. 

See Criminal I^aw, Vol. XIV., pp. 156 et seq. 


Sub-sect. 13. — Where Two Offences 

Charged. 

562. Two Informations as to different offences — 
Power to hear second before adjudication on first.] — 

IVo informations were preferred against applt. 
under 52 & 53 Viet. c. 18 ; the first, under sect. 4, 


charging him with delivering to a certain person 
indecent advertisements, with intent that the same 
should be delivered or exhibited ; & the second, 
under sect. 3, charging him with aiding, abetting, 
counselling, & procuring the same person in the 
commission of the offence of exhibiting- the same 
advertisements. The facts relating to the two 
charges were the same. After hearing the first 
information, the justices proceeded with & heard 
the second ; & after the second had been heard, 
applt. was convicted of the offence charged in the 
fii^t. He was also convicted on the second 
information : — Held : each case ought to have 
been decided on the evidence given in relation to 
the particular charge, & therefore the justices 
were wrong in hearing the evidence on the second 
information before deciding on the first, & both 
convictions were bad. — Hamilton v. Walicer, 
[1892] 2 Q. B. 25 ; 61 L. J. M. C. 134 ; 67 L, T. 
200 ; 56 J. P. 583 ; 40 W. R. 476 ; 36 Sol. Jo. 
505 ; 17 Cox, C. C. 539 ; sub nom. R. v. Hamilton, 
8 T. L. R. 631, D. C. 

Annotations : — Distd. H. v. Fry, etc., JJ. & Stoker, Ex p. 

M^isters (1898), 67 L. J. Q. B. 712. Apld. Parker v, 

Sutherland (1917), 86 L. J. K. B. 1052. 

563. .] — It is contrary to the rules 

& principles of the criminal law that justices in 
petty sessions should mix up two criminal charges 
& convict or acquit in one of them with any refer- 
ence to the facts appearing in the other. But 
where deft, has been charged upon two informa- 
tions relating to distinct offences, it is open to the 
justices, so long as they apply the evidence in 
each case to that case alone, to postpone the 
announcement of their decision in the first case 
until they have heard & determined the second. — 
R. V. Fry, etc., JJ. & Stoker, Ex p. Masters 
(1898), 67 L. J. Q. B. 712 ; 78 L. T. 716 ; 62 
J. P. 457 ; 46 W. R. 649 ; 14 T. L. R. 445 ; 42 
Sol. Jo. 555 : 19 Cox, C. C. 135, D. C. 

Annotation : — Apld. l^arker v. Sutherland (1 917 ), 86 L. J. K. B. 

1052. 

564. Information charging two offences — Evi- 
dence as to both offences taken before decision.] — 

information was preferred against applt. 
licensee of a public-house, that on a particular 


course .] — Justices are not oblif^ed to 
fix the fine or puuisliment at the instant 
of conviction, but may take time either 
for tlie purpose of informing themselves 
as to the h^gal penalty or the amount 
proper to be imposed, or taking advice 
as to the law applicable to the ease, — 
K. V. Hall (1887), 12 P. R. 142.-~CAN. 

iti. .] — R. V . Gough 

(1890), 22 N. S. R. 516.--CAN. 


n. 

28 O. R. 224. 


— .] — K. V. Quinn (1897), 

—CAN. 


o. .] — K. V. Wauxkk, 

[1924] 4 D. L. R. 916 ; [1924] 3 

W. W. R. 512 ; 43 Can. Grim. Cas. 
78 ; 20 Alta. L. R. 545.— CAN. 

p. TVhere defendant in gaol — 

To bring defendant before him.] — Ex p. 
Belyea (1891), 31 N. B. R. 76.— 

CAN. 


Q*. Necessity for presence oj 

parties af^ adjournment .] — The hearing 
before a justice trying a person for an 
offence punishable on summary con- 
viction may be adjourned from time 
to time although the accused bo not 
present, provided the adjournments are 
made In the presence & hearing of those 
parties, soirs. or agents who are in 
fact present. — Prootor v, Parker 
(1899), 12 Man. L. R. 528.— CAN. 

public holiday.] — 
riie jurisdiction of the magistrate is 
not lost by the adjournment of the 
case to a public holiday. — R. v. 
^noini (1921), 61 D. L. R. 375 ; 35 
FfP* 54 N. S. R. 

vvU . vAJN# 


t. For prodneiion of evidence.] 

— R. (Dobbyn) V. BeiJ’ast JJ., [1917] 
2 I. R. 297.— IR. 

a. Indor8e7nent of order of adjourn- 
ment on convictwn — Whether impera- 
tive,] — Indorsing the order of adjourn- 
ment on the conviction, is not impera- 
tive, but directory merely, & the 
omission to make the indorsement does 
not affect the validity of the order to 
quash. — R. v. Read (1889), 17 O. R. 
185.— CAN. 

b. Whether presence of defendant 
essential — At resumption of hearing .] — 
Where the hearing of a complaint 
has been duly adjourned by the 
justices, the hearing may take place 
at the time fixed, notwithstanding the 
absence of deft. — Denault v. Robida 
(1895), Q. R. 10 S. O. 199.— CAN. 

0 . Refusal of adjournment by magis- 
trate — Where adjournment justified-— 
Loss of jurisdiction by magistrate .] — 
The refusal by a magistrate to deft, of 
an adjournment under circumstances 
justifying an adjournment, prevents 
the opportunity to make a full answer 
& defence to the charge, & the magis- 
trate loses jurisdiction. — R. v. 
Dominion Drug Stores, Ltd., R. v. 
Canadian Northern Ry. Co. (Alta.), 
[1919] 1 W. W. R. 285 ; 44 D. L. H 
382.— CAN. 

d. Whether power to adjourn — 
Where evidence for Crown unsatis- 
factory.] — A. magistrate has no power 
to adjourn the trial of an accused 
merely because the evidence for the 


Crown is unsatisfactory' & inconclusive. 
—He R. V . White (1915), 9 O, W. N. 
10 ; 34 O. L. R. 370.— CAN. 

e. For re-hearing before 

judge .] — Where two justices have once 
assumed jurisdiction over a case 
prosecuted under Inland Revenue 
Act, 1906 (c. 51), they have no power, 
even though they are unable to agree 
on a verdict, to adjourn the case for 
a re -hearing before a district ct. judge, 
or to bring in other Justices. — R. 
(Kempston) V. Kolinchuk (Sask.), 
[1925] 2 W. W. R. 116.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 13. 

662 1. Two informations as to different 
offences — Power to hear second before 
adjudication on Jir ^.] — R, v. SiNO 
(1902), 22 C. L. T. 423 ; 9 B. C. K. 
254.— CAN. 

662 ii. ,] — R. V. Reid 

(1907), 4 E. L. R. 12.— CAN. 

662 ill. .] — R. v. Hills 

(Alta.), [1924] 1 W. W. R. 636.— 

CAN. 


ooz IV. . ]—Fe RYAN (1902), 

22 N. Z. L, R. 187.— N.Z. 


f. Offences of the same nature — 
Whether necessary to distinguish .] — ^The 

S olice magistrate on a complaint by 
le revenue inspector for sellmg liquor 
without license may decide on the 
whole accusation without distinguishing 
between the different offences men- 
tioned in the complaint, when they 
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date he unlawfully did supply intoxicating 
liquor to persons in the licensed premises with- 
out the same having been ordered & paid for by 
the persons so supplied ** contrary to an order 
made by the Central Control Board (Liquor 
Traffic). At the hearing of the information 
evidence was given of two separate offences on 
the same day one at 7.56 & the other at 8.30 p.m. 
Justices convicted applt. & the words of the con- 
viction followed the words of the information. 
On appeal to quarter sessions the evidence was the 
same & quarter sessions affirmed the conviction 
but stated a case on the question whether the 
conviction was bad for duplicity or otherwise 
invalid : — Held : as the justices ought not to have 
heard evidence of two separate offences before 
arriving at a conclusion as to whether the offence 
charged had been committed & as it was impossible 
to ascertain to which offence the conviction 
referred, it was invalid & must be set aside. — 
Parker v. Sutherland (1917), 86 L. J. K. B. 
1052 ; 116 L. T. 820 ; 81 J. P. 197 ; 33 T. L. R. 
350 ; 15 L. G. R. 535 ; 25 Cox, C. C. 734, D. O. 


Sub-sect. 14. — Certificate op Dismissal. 

Seey now. Summary Jurisdiction Act, 1848 
(c. 43), ss. 14, 18. 

Plea of autrefois acquit.] — See Criminal Law, 
Vol. XIV., pp. 336 et seq , 

565. Discretion of justices — Offences against 
the Person Act, 1828 (c. 31), s. 27.] — Above sect, 
after providing for Ihe summary disposal by 
justices of cases of common assaults & batteries, 
provides that “ if the justices, upon the hearing 
of any such case of assault or battery, shall deem 
the offence not to be proved, or shall find the as- 
sault or battery to have been justified, or so trifling 
as not to merit any punishment, & shall accordingly 
dismiss the complaint, they shall forthwith make 
out a certificate under their hands, stating the 
fact of such dismissal, & shall deliver such certifi- 
cate to the party against whom the complaint 
was preferred ” ; &, by sect. 28, “ if any person 
against whom such complaint shall have been 
preferred for any common assault or battery, 
shall have obtained such certificate as aforesaid,” 
“ he shall be released from aU further or other 
proceedings, civil or criminal, for the same 
cause ” : — Held : (1) by above sect, the panting 
a certificate of dismissal of the complaint was, 
when a case is brought within the sect., a minis- 
terial, not a judicial, act, & a magistrate was 
therefore boimd to grant it ; (2) the certificate, if 
drawn up forthwith & delivered to the party 
against whom the complaint was preferred, was a 
good bar, under sect. 28, to a subsequent action 
for the assault, though it be not drawn up in the 
presence of the parties, or applied for by the party 
against whom the complaint was preferred. 
Sernble : by “ forthwith,” in above sect, was 
meant, forthwith upon the application of the party 
entitled.” — Hancock v. Somes (1859), 1 E. & E. 
796 ; 28 L. J. M. O. 196 ; 33 L. T. O. S. 105 ; 


23 J. P. 662 ; 6 Jur. N. S. 983 ; 7 W. R. 422 ; 
-8 Cox, C. C. 172 ; 120 E. R. 1108. 

Annotation: — A a to (2) Befd. Costar v. Hetherington 

(1859), 1 E. & E. 802. 

Sect nowj Offences against the Person Act, 1861 
(c. 100), s. 44. 

566. Summary Jurisdiction Act, 1848 

(c. 43), s. 14 — Hearing upon merits.] — H. pre- 
ferred an information & complaint before justices 
in petty session against applt. for indecent 
behaviour whilst drunk in the streets, contrary 
to Refreshment Houses Act, 1860 (c. 27), s. 40. 
H., after being examined in chief, admitted, in 
cross-examination that he was not a constable or 
peace officer of the borough, whereupon the in- 
formation was dismissed, but no certificate of dis- 
missal was given or applied for. An information 
for the same offence was then preferred against 
applt. by a constable of the borough, & came on 
to be heard at the next petty sessions, when an 
application was made to the justices for a certifi- 
cate of dismissal of the former information. The 
justices refused to give the certificate on the ground 
that the former information & complaint had not 
been heard upon the merits, & they proceeded to 
hear & adjudicate upon the second information : — 
Held : the justices were right in the course they 
had taken. — Poster v, Hull (1869), 20 L. T. 482 ; 
33 J. P. 629, D. C. 

Annotations : — Reid. Wood v. Nairn (1897), G1 J. P. 184 

Davis u. Morton, (IDIIIJ 2 K. D. 479. 

567. .] — K. V. Btanbury Eardley, 

No. 508, ante. 

568. Form of certificate — Grounds of dismissal.] 

— In an action of trespass for assault & battery 
where deft, pleaded that he had been discharged 
by the certificate of two magistrates : — Held : 
bad, if the certificate did not set out the grounds 
of the dismissal. — Skuse v. Davis (1839), 10 Ad. 
& El. 635 ; 7 Dowl. 774 ; 2 Per. «fe Dav. 550 ; 
8 L. J. M. C. 75 ; 3 J. P. 675 ; 3 Jur. 1170 ; 113 
E. R. 241. 

569. Certificate must be obtained forthwith — 

What is “ forthwith.”] — Indictment, found Jan. 9, 
1839, for an assault : jilea, that prosecutor had 
complained of the same assault to two justices, 
who deemed it not to be proved & thereupon dis- 
missed the complaint & gave a certificate of dis- 
missal forthwith, under OlTenccs against the 
Person Act, 1828 (c. 31), s. 27. Replication, that 
deft, did not obtain such certificate in manner & 
form, etc. Special verdict, finding a hearing & 
dismissal of the complaint, Nov. 29, 1838, & 
certificate obtained Jan. 29, 1839 : — Held : (1) the 
replication put in issue the fact of the certificate 
having been obtained forthwith ; (2) such a 

dismissal not being eqiii valent to an acquittal at 
common law, & not constituting a defence, except 
under the statute, the certificate pleaded must 
appear to have been obtained forthmth, & the 
certificate in this case was not obtained forth- 
with. — R. V, Robinson (1840), 12 Ad. & El. 672 ; 
4 Per. & Dav. 391 ; 10 L. J. M. C. 9 ; 4 J. P. 776 ; 
6 Jur. 244 ; 113 E. R. 969. 

Annotations As to (2) Consd. Hancock v. Somes (1859), 

1 E. & E. 795. Reid. Thompson v, Gibson (1841), 8 

M. & W. 281 ; Tennant v. Bell (1846), 9 Q. B. 684. 


are all of tho same nature. — Ex p. 
Molinari (1883), 6 L. N. 395.— CAN. 

g. Conviction on one charge — By 
reference to facts of other charge.] — The 
cts. do not countenance justices mixing 
up two or more charges & convicting 
or acquitting in one of them with 
reference to the facts appearli^ in the 
others. — R. v. Limbriok, iSx n. Burden 
(N. B.) (1922), 70 D. L. R. 61 ; 38 
Can. Orim. Gas. 384 ; 60 N. B. R. 46. — 
CAN. 


h. Information charging more than 
me offence — Election by prosecuior — 
Power of justices .] — Hayes v. But- 
cher (1892), 12 N. Z. L. R. 569.— N.Z. 


PART VIII. SECT. 4, SUB-SECT. 14. 

k. Discretion of justices .] — Chesley 
V. Grassie (1868), 7 N. 9. R. 191. — 
CAN. 

l. Form of certificate.] — An order 
for dismissal is not invalid because it 


does not state whether tho dismissal 
is “ without urejudlce or “ on the 
merits.” — R. (Wilbond) v. Armaoh 
JJ., [1918] 2 I. R. 680.— IR. 

m. Whether granied — Where no 
hearing upon merits.]— F oreman v. 
McNamara (1897), 23 V. L. R. 501.— 

AUS. 

,] — Ex p. Phillips 

(1884), 24 N. B. R. 119.— CAN. 

o. .] — Where there has 
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SecL 4. — The hearing: Svb-secU 14. SecU 5: 
sect 1, A. (S: B, (a) d: (b).] 

570. .] — Hancock v, Somes, No. 

666, ante, 

571. .] — Offences against the Person 

Act, 1828 (c. 31), s. 27, enacts that justices who, 
upon any of certain specified grounds, dismiss 
a complaint for an assault brought before them, 
“ shall forthwith make out a certificate under 
their hands, stating the fact of such dismissal, & 
shall deliver such certificate to the party against 
whom the complaint was preferred ** : — Held : 
** forthwith ” means, forthwith upon demand by 
the person entitled to the certificate, & not, forth- 
with upon the dismissal of the complaint. 

(2) A certificate was applied for by the person 
entitled, five days after the complaint had been 
dismissed, & granted two days after the applica- 
tion, but dated as of the day upon which the 
complaint was made : — Held : to have been made 
out “ foithwith ** within the meaning of the 
statute, & to be a good defence, under sect. 28, 
to a subsequent action for the same assault. — 
Costar v, Hetherington (1859), 1 E. & E. 802 ; 
28 L. J. M. C. 198 ; 33 L. T. O. S. 105 ; 23 J. P. 
663 ; 6 Jut. N. S. 985 ; 7 W. R. 413 ; 8 Cox, C. C. 
176 ; 120 E. R. 1111. 

672. What is “ dismissal ” — Withdrawal of 
complaint after plea.] — Where a party, on being 
summoned to appear before two justices for an 
assault, appeared, & pleaded “ not guilty ” ; & 
prosecutor then withdrew his complaint, & deft, 
was accordingly discharged : — Held : this was a 
hearing & dismissal, which entitled deft, to a certi- 
ficate that the charge had been dismissed as not 
proved, under Offences against the Person Act, 
1828 (c. 31), s. 27. — Tunnicliffe v, Tedd (1848), 
6 C. B. 563 ; 17 L. J. M. C. 67 ; 10 L. T. O. S. 347 ; 
12 J. P. 249 ; 136 E. R. 995. 

Anmytations : — Apld. Vaughton v. Bradshaw (1860), 9 

C. B. N. S. 103. Consd. Heed v. Nutt (1890), 24 Q. B. D. 

669. Refd. Galliard v. Laxton (1862), 2 B. & S. 363. 

673. Notice by prosecutor of intention not 

to proceed to hearing.] — Pltf. laid an information 
for an assault under Offences against the Person 
Act, 1828 (c. 31), s. 27, took out a summons, 
which was served on deft. Afterwards, & before 
the day of hearing, pltf. by his agent, gave notice 
both to deft, not to attend, & to the magistrates’ 
clerk that he should not attend. Deft, attended 
& claimed to have the information dismissed, & 
a certificate of dismissal granted under the statute, 
notwithstanding pltf .’s absence ; — Held : upon the 
authority of Tunnicliffe v. I'edd, No. 572, ante, the 
magistrates were warranted in granting such 
certificate, & the certificate was a bar to an action 
for the same. — Vauqhton v, Bradshaw (1860), 
9 C. B. N. S. 103 ; 7 Jur. N. S. 468 ; 142 E. R. 


40 ; sub nom, Bradshaw v, Vaughton, 30 
L. J. 0. P. 93 ; 3 L. T. 373 ; 25 J. P. 102 ; 9 
W. R. 120. 

Annotations : — Consd. Heed v. Nutt (1890), 24 ?• B* 

669. Refd. Masper v. Brown (1876), 45 L. J. Q. B. 203. 

See, now. Offences against the Person Act, 
1861 (c. 100), s. 44. 

574. Hearing upon merits.] — A 

certificate under Offences against the Person Act, 
1861 (c. 100), s. 44, of the dismissal by a magis- 
trate of a charge of assault, can only be granted 
where there has been a hearing “ upon the merits,” 
& both parties have attended before the magis- 
trate, & there has been a proper inquiry into the 
facts of the case. Where, therefore, prosecutor 
gave notice to a person against whom he had 
obtained a summons for an assault, that he should 
not attend before the magistrate or offer evidence 
in support of the summons, & did not in fact 
attend or offer evidence, but the person charged 
attended & obtained from the magistrate a certi- 
ficate of dismissal under the above sect. : — Held : 
there had not been a hearing upon the merits ; 
the magistrate had no jurisdiction to grant the 
certificate & the certificate was therefore no bar 
under sect. 45 to a subsequent action in the county 
ct. to recover damages in respect of the same 
assault. — Reed v, Nutt (1890), 24 Q. B. D. 669 ; 
59 L. J. Q. B. 311 ; 62 L. T. 635 ; 54 J. P. 599 ; 
38 W. R. 621 ; 6 T. L. R. 266 ; 17 Cox, C. C. 86, 
D. C. 

575. Grant of certificate — In absence of both 
parties.] — Hancock v, Somes, No. 566, ante, 

676. Power of justices to bind over to 

keep the peace.] — Ex p, Davis, No. 765, post. 


Sect. 5.— JUDGMENT. 

Sub-sect. 1. — Conviction. 

A, Form. 

See Summary Jurisdiction Act, 1848 (c. 43), 
s. 14 ; Summary Jurisdiction Rules, 1915, r. 63. 

577. Precise form — Necessity for.] — R. v. 
Green, No. 613, post 

57S, Statutory form.] — When a form of con- 
viction is prescribed by a statute it is most safe in 
general to adopt the very words used. . . . Every- 
thing necessary to support a conviction should 
appear on the conviction (Lord Kenyon, C.J.). — 
R. V, Priest (1796), 6 Term Rep. 538 ; 101 E. R. 
690. 

Annotation .-—Reid. B. V. Johnson (1845), 10 J. P. 72. 

579. .] — If magistrates are to have power 

under an Act of Parliament over an offence then, 
any instrument by wMch they convict parties under 
such Act is a conviction (Pattison, J.). — Re 
Gray (1844), 2 Dow. & L. 539 : 1 New Sess. Cas. 


not boon a hearing on the niorils, 
justices have no jurisdiction to grant 
a certificate of dismissal to accused, 
& certificate granted under such circum- 
stances is not a bar to further proceed- 
ings against accused, — R. v. Mann 
(Sask.), [1919] 1 W. W. K. 917.— 
CAN. 

p. Withdrawal of information — 
Magistrate having no jurisdictimi — • 
Whether defendant entitled to certificate.] 
— Where a magistrate, haviug no 
jurisdiction to hear an information 
allows it to bo withdrawn by prosecutor 
upon the return of the summons, deft, 
not being present, deft, is not entitled 
to a certificate of dismissal, — Ex y. 
CiBE (1889), 28 N. B. R. 652,— CAN. 

PART Vlll. SECT. 6, SUB-SECT. 1.— A. 

678 i. Statutory form.] — Thei’C is no 


excess or want of authority on the part 
of a stipendiary magistrate in adopting 
a form of conviction which exactly 
carries out the sentence which ho has 
the right to impose, notwithstanding 
such form is not in exact compliance 
with the statutory forms proscribed for 
use. — R. V. Grant (1898), 30 N. S. R. 
(18 R. & G.) 368.— CAN. 

q. Provision as to warrant 

of distress <£: imprisonment omitted .] — 
R. V. McFaklane (1891), 24 N. S. R. 
51.— CAN. 

r. Sabstantially followed — 

Sufficient.] — R. v. Amks (1903), 5 Terr. 
L. K. 492 ; 10 Can. Crim. Cas. 52. — 

CAN. 

t. Absence of — Common law 

requisites.] — Where a fonn of convic- 
tion is not sanctioned by any statute, 
it must bo legal according to the 


principles of the common law ; & in 
tliat case a conviction, which does not 
express that the party had boon sum- 
moned, nor that he appeared, nor that 
the evidence was given in his presence, 
cannot be supported. — M oore v. Jar- 
RON (1852), 9 U. C. R. 233.— CAN, 

a. Alternative form.] — A conviction 
by two justices for taking certain 
timber feloniously or unlawfully : — 
Held : bad, for it should not have been 
in the alternative. — R. v, Craig (1862), 
21 U. C. U. 552.— CAN. 

b. .] — R. V. Murdoch (187G), 

2 N. Z. Jur. N. 8. 175.— N.Z. 

0. Specifying costs of commitment 
(t conveyance to gaol .] — R. v. Harsh- 
MAN, Exp. Weldon (1873), 14 N. B. U. 
(1 Pug.) 317.— CAN. 

d. Variance between minute dt 
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354 ; 14 L. J. M. C. 26 ; avh nom. Ex p. Gray, 
4 L. T. O. S. 120 ; 8 Jur. 1040. 

Annotations: — Reid. R. v. Buckinghamshire JJ. (1845), 14 

L. J. M. C. 45 ; R. v. Rose (1846), 2 New Sess. Cas. 166 ; 

Ormerod v. Chadwick (1847), 16 M. & W. 367 ; Lindsay 

V. Leigh (1848), 11 Q. B. 465 ; Ex p. Purday (1850), 14 

Jut. 332 ; lie Bailey, Re Collier (1854), 3 E. & B. 607. 

680. Summary Jurisdiction Act, 1848 

(c. 43).] — R. V. Hyde, No. 621, post 

581. .-j—Ex p. Jones (1858), 31 L. T. O. S. 

215; 22 J. P. Jo. 417. 

682. Written separate conviction — Necessity for 
— Where warrant of commitment discloses con- 
viction.] — When the warrant of commitment dis- 
closes tnat there has been a conviction, it is not 
essential under Summary Jurisdiction Act, 1848 
(c. 43), s. 24, that there should be a written 
separate conviction. — Re Bailey, Re Collier 
(1854), 3 E. & B. 607 ; 2 C. L. R. 1645 ; 18 Jur. 
930 ; 118 E. R. 1269 ; sub nom. Ex p. Bailey, 
Ex p. Collier, 23 L. J. M. C. 161 ; sub nom. 
R. V. Bailey, 2 W. R. 422. 

Annotations: — Refd. Re Authors (1889), 22 Q. B. D. 345. 

Mentd. R. v. Nunneley (1858), E. B. & E. 852 ; Bucclcuch 

V. Mctropolitn,n Board of Works (1870), L. R. 5 Exch. 

221 ; Mid. Ry. v. Edmonton Union Grdns., [1895] 1 

Q. B. 357. 

683. Seal of Justices — Omission to seal.] — R. v. 
Tabrum, Ex p. Dash, No. 668, post. 

B. Contents. 

(a) Jurisdiction of Magistrate. 

684. Must be shown.] — Where a justice is 
authorised to convict for an offence within the 
limits of his jurisdiction, the conviction must 
specify the place where the offence was com- 
mitted. — R. V. Highmore (1705), 2 Ld. Raym. 
1220 ; 92 E. R, 305. 

5 g 5 , J — R, t;. Johnson, No. 487, ante. 

536 . J — A conviction must show before 

whom committed. — R. v. York & Fielding 
(1770), 5 Burr. 2684 ; 98 E. R. 409. 

Annotation : — Consd. Re Fletcher (1844), 8 J. P. 168. 

687. .] — R. V. Green, No. 613, post. 

688 . .] — Re Fuller, No. 697, post 

(6) The Offence. 

689. Commission of statutory offence must be 
shown.] — A conviction on a statute, on the face 
of it not pursuing the provisions of the statute, 
nor showing that any offence has been committed, 
is bad ; & although it has not been quashed its 
invalidity may be taken advantage of, on the trial 
of an action of trespass for a distress taken under 
a warrant grounded on it. — Gimbert v. Coyney 


(1825), M‘Cle. & Yo. 469 ; 3 Dow. & Ry. M. C. 
323 ; 148 E. R. 497. 

690. .] — A return to a habeas corpus ad 

subjiciendum set foith a document, being a con- 
viction & committal under 4 Geo. 4, c. 34, s. 3, 
which recited an information <& complaint, by the 
agent of D., that prisoner had contracted to servo 
D. for a term, & did, before the contract was com- 
pleted, “ absent himself from his said service, & 
did thereby then & there neglect to fulfil the same, 
contrary to the form of the statute,” etc, : & the 
document added : therefore, “ it manifestly ap- 
pearing to me,” the justice, that prisoner ** is 
guilty of the said offence charged upon him in the 
said information & complaint^, I do hereby con- 
vict him of the offence aforesaid : & I do hereby 
order & adjudge that ” prisoner, “ for the offence 
aforesaid, be imprisoned,” etc.: — Held: the in- 
formation showed no offence, as there might be 
some lawful excuse for the absence, though the 
statute simply makes the party’s absenting himself 
from service the ground of complaint ; & the con- 
viction was therefore bad. — Turner’s Case 
(1846), 9 Q. B. 80; 115 E. R. 1206; sub nom. 
Re Turner, 2 New Sess. Cas. 403 ; 15 L. J. M. O. 
140 ; 7 L. T. O. S. 205 ; 10 J. P. 570. 

Annotations : — Distd. Van Boven’H Case (1846), 9 Q. B. 669. 
Consd. Lilley v. Elwiii (1848), 11 Q. B. 742 ; R. v. Row- 
lands (1852), 18 L. T. O. S. 346. Apld. Re Goswood 
(1853), 2 E. & B. 952; Ashmoro v. Horton (1859), 2 
E. & E. 360. Distd. Unwin v. Clarko (1866), L. R. 1 

Q. B. 417. Refd. Lindsay v. Leigh (1848), 11 Q. B. 455 ; 

R. V. Hicks (1855), 24 L. J. M. C. 94 ; Ex p. Smith 
(1858), 27 L. J. M. C. 186 ; Ex p. Perham (1859). 2 E. 
8c E. 383 ; Tennant i’. Cumberland (1859), 1 E. & E. 401 ; 
Smart v. Pessoll (i874), 39 J. P. 6. 

-.] — A commitment of a servant under 


691. — 

4 Geo. 4, c. 34, must show on the face of it that the 
prisoner has been convicted of what is an offence 
within the Act . — Re Geswood (1853), 2 E. & B. 
952 ; 23 L. J. M. C. 35 ; 18 J. P. 210 ; 17 
Jur. 1163 ; 118 E. R. 1022 ; sub nom. Ex p. 
Gesswood, 2 C. L. R. 269 ; 22 L. T. O. S. 133 ; 
2 W. R. 94. 

Annotations : — Consd. Re Smith (1858), 3 H. & N. 227. 
Befd. Re Allison (1854), 10 Exch. 561 ; Ex p. Perham 
(1859), 2 E. & E. 383 ; llodglus u. Poe (1867), 16 W. R. 
224. 

692. .] — The words of a conviction under 

a private statute, by which the right to a certiorari 
was taken away, & by whicli it was enacted that 
the burning certain offensive substances should 
be a nuisance, specifying the substances burnt, 
were such as might by evidence be shown to in- 
clude the substances mentioned in the statute, but 
left it doubtful whether they were within the 
Act: — Held: (1) the conviction was good on its 


conviction — Terms of conviction pre- 
vail.] — R. V. Beagan (No. 2) (1903), 
36 N. S. R. 208.~CAN. 

e. Particulars as to fine <£* 

co»te.] — A conviction was hold defective 
in form in omitting the word forfeit 
& in not stating to whom the costs 
were to be paid. — R. v. Long Wing, 
[1923] 1 WT W. R. 734 ; [1923] 1 

D. L. R. 942 ; 39 Can. Crim. Cas. 75. 
—CAN. 

I. Provision as to fine d: 

costs.] — R. V. Myers [1925] 2 W. W. R. 
471 ; 44 <jan. Crim. Cas. 51 ; 21 Alta, 
L. R. 362. — CAN. 

g. Absence of formal conviction — 
Sufficiency of minute.}— R. v. Mancion 
(1904), 24 C. L. T. 288 : 8 O. L. R. 
24 ; 3 0. W. R. 766.— CAN. 

PART VIII. SECT. 6. SUB-SECT. 1.— 

B. (a). 

6841. Must he shoum.] — R. v. Aker- 
man (1883), 1 B. C. R., pt. 1, 255.— 

CAN. 

5 g 4 u, .] — A conviction must 


Hhovv the jurisdiction of the magis- 
trates. — R. V. Burtrebs, 20 C. L. T. 
368.— CAN. 

584 iii. .] — R. v. Smith (B. C.), 

[1919] 3 W. W. R. 311.— CAN. 

684 iv. .] — The jurisdiction of the 

magistrate must appear on the face of 
tho proceedings. A defect in this 
respect is fatal & cannot on tho hearing 
of the appeal bo cured by amendment . 
— CJhin Toy v. Armitage (B. C.), 
[1922] 2 W. W. R. 1269 ; 70 D. L. R. 
160 ; 38 Can. (3rim. Cas. 382. — CAN. 

584 V. .] — R. (Johnston) v. 

County Armagh JJ. (1908), 43 

I. L. T. 112.— IR. 

h. When sufficiently shoum.] 

— Ex p. Dunlap (1856), 8 N. B. R. 
(3 All.) 281.— CAN. 

Ic. Territorial jurisdic- 

tion.]— U. V. Shaw (1864), 23 U. C. R. 
616.— CAN. 

-.] — R. V. Perrin 
(1888), 16 O. R. 446.— CAN. 

l*ro8eciUion before two justices.] 


- — Where a prosecution is autliorised 
to be brought before any two justices 
of tho peace only one need sign tho 
information, hut the conviction should 
show on its face the facts necessary 
to givo jurisdiction to the one not 
signing. — 11. v. Brown (1890), 23 

N. S. R. 21.— CAN. 

n. Substituted magistrate — Statement 
of qualification.] — R. v. Steeves, Ex 
p. Gallagher (1908), 39 N. B. R. 4. — 

CAN. 

PART VIII. SECT. 6, SUB-SECT. 1.— 
B. (b). 

589 i. Commission of statutory offence 
must be shown.] — Re Bates (1876), 40 
U. C. R. 284.— CAN. 

689 ii. .] — R. V. Flint (1883), 4 

O. R. 214.— CAN. 

589 iii. .] — WooDLooKv. Dickie 

(1885). 6 R. & G. 86 ; 6 C. L. T. 142. 
—CAN. 

689 iv. .] — R. V. Hurley (1915), 

49 N. S. R. 281.— CAN. 
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SecU 5, — Judgment: Svib-aect. 1, B. (b) (c), (fe C.] 

face, & did not show a want of jurisdiction ; 
(2) that a rule to quash such conviction would 
be granted if it appeared upon the affidavits that 
the substances specified in the conviction were not 
within the statute. — Exp, Strong (1854), 3 0. L. R. 
76 ; 18 J. P. 810 ; svh nom, R. v. Strong, 3 W. R. 
73. 

593. .] — Wlicre a statute or bye-law 

creates two distinct offences, & provides the same 
penalty for both, an information & conviction 
stating the offence in the alternative, as contrary 
to the statute, or bye-law, are insufficient. 

Therefore, where a bye-law provided that no 
smoke or steam shall be emitted from the engines 
so as to constitute any reasonable ^und of com- 
plaint to the passengers or the public,** &; the pen- 
alty was the same whichever class of persons had 
ground of complaint, & an information & con- 
viction stated that deft, permitted smoke to 
escape contrary to the bye-law, without stating in 
terms any reasonable ground of complaint to the 
passengers or the public, or either of them : — 
Held : such statement was insufficient, & the con- 
viction must be quashed. — Cotterill v. Lem- 
PRIERE (1890), 24 Q. B. D. 634 ; 59 L. J. M. C. 
133 ; 62 L. T. 095 ; 54 J. P. 583 ; 6 T. L. R. 262 ; 
17 Cox, C. C. 97. 

Annotations : — Consd. P. v. Jones, Ex p. Thomas, [1921] 

] K. B. 032. Mentd. Ex j). Norman (1915), 114 L. T. 232. 

594. Sufficiency of description — Words of statute 
followed.] — In a summary conviction by a justice 
it is sufficient in describing the offence to describe 
it in the words of the statute. — R. v. Speed (1700), 
as reported in 1 Ld. Raym. 583 ; 91 E, R. 1290. 
Annotations: — Mentd. Morley v. Stacker (1703), 6 Mod. 

Rep. 83 ; Fletcher v. Calthorpe (1846), 4 L. T. O. S. 393 ; 
White r. Fox (1880), 40 L. J. M. C. GO. 

595. — (1) Summary convictions 

must be construed strictly. In a summary con- 
viction by a justice it is sufficient in describing 
the offence to describe it in the words of the 
statute. (2) Where a deft, is liable to several 
penalties for several offences on one day a con- 
viction that he between two particular days com- 
mitted ten offences is good, though it does not 
specify the day on which any of those offences 
was committed. — R. v. Chandler (1702), 1 Ld. 
Raym. 681 ; 1 Salk. 377 ; 5 Mod. Rep. 446 ; 
91 E. R. 1288. 

A^inotations : — As to (1) Consd. Wilkins v. Wright (1833), 

2 Cr. & M. 191. Refd. 3?. v. Scale (1807), 8 East, 6G8. 
As to (2) Apld. R V. Simpson (1714), 10 Mod. Rep. 248. 
Refd. R. V. Thompson, [1914] 2 K. 13. 99. Generally 
Refd. Giinbert v. Coyjxcy (1825), 3 Dow. & Ry, M. C. 323. 
Mentd. R. v. Layton (1709), 11 Mod. Rep. 236; R. v. 
Barret (1710), 1 Salk. 383; R. v. Whitlock (1720), 1 
Stra. 263 ; R. r. Haw'ks (1729), 1 Bam. K. B. 212 ; R. 

V, Weir (1823), 1 B. & C. 288. 

596. .] — The general rule is, that 

where a conviction adapts the state of facts to 
the words of the statute, that is sufficient ; there- 
fore, where a conviction on Frauds by Workmen 
Act, 1877 (c. 56), stated that A. was convicted 
before the magistrates upon the oath of T., a 
credible witness, of having in his possession, in his 


dwelling-house, certain materials used in the 
woollen manufacture, suspected to be embezzled 
& purloined, to wit, etc., he not producing the 
party from whom he bought the same, or giving a 
satisfactory account, & then going on to adjudicate, 
is good. — Davis v. Nest (1833), 6 0. & P. 167 ; 
2 Nev. & M. M. O. 161. 

Annotation : — Consd. R. v. Wilcock (1845), 7 Q, B. 317. 

597 , .] — A. conviction is sufficient if 

it describes the offence in the words of the statute 
creating it ; & a conviction under Vagrancy Act, 
1824 (c. 83), 8. 4, was therefore held good, which 
stated that deft, did play in a certain highway, to 
wit, the river Thames, with certain instruments, 
of gaming, to wit, cards, at a certain game of 
chance . — Ex p. Grant (1857), 28 L. T. O. S. 266 ; 

5 W. R. 289 ; avb nom. Re Grant, 21 J. P. Jo. 
70. 

598. .] — A conviction under 9 Geo. 4, 

c. 129, 8. 3, stated that “ W. P was convicted of 
having unlawfully by threats endeavoured to force 
on W. J., who was then & there hired in his 
capacity & business of a mason to depart from his 
said hiring.** 

The information of C. R., on which the summons 
was granted, stated, “ I live, etc. On Saturday 
night, Oct. 1, I was in the G. road, with W. J. 

6 fifteen or sixteen other workmen, all engaged by 

Mr. P. as workmen. W. P. was there ; he came 
in, he said to the men “ If you there work, we 
shall consider you as blacks, & when we go in we 
shall strike against you, & strike against you all 
over Ix)ndon ** ; — Held: (1) under Metropolitan 
Police Court Act, 1830 (c. 71), s. 40, the convic- 
tion sufficiently stated the offence, as it followed the 
words of the statute creating it ; (2) the informa- 
tion sufficiently stated facts which constituted an 
offence under the statute. Semble : (3) as the 

information need not be in writing, if all the parties 
had appeared before the magistrate without any 
previous information, & he had then heard the 
case, the conviction would be supported , — Re 
Perham (1859), 5 H. & N. 30 ; 23 J. P. 793 ; 

6 Jur. N. 8. 1221 ; 157 E. R. 1088 ; svb nom. 
Ex p. Perham, 29 L. J. M. C. 33 ; autb nom. R. v, 
Pearham, 1 L. T. 106 ; evb nom. Ex p. Pearham, 

8 W. R. 44. 

Annotation: — As to (1) Consd. Walsby v. Anley (1801), 

3 E. & E. 516. 

599. Substantially not literally.] — 

R. V. Jefferies, No. 617, post. 

600. Whether particularity required.] — 

A conviction quashed ; because the offence was 
not therein particularly described. — R. v. Chap- 
man (1755), Say. 203 ; 96 B. R. 853. 

Anru)tation : — Consd. R. v. Jarvis (1757), 1 Burr. 148. 

601. .] — 2 & 3 Viet. c. 12, s. 4, which 

forbids the instituting any prosecution for offences 
under that Act except in the name of the Attorney 
or Solicitor General, applies only to offences 
created by the Act itself, though, by sect. 6, it is 
to be construed as one Act with Unlawful Societies 
Act, 1799 (c. 79), which creates other offences. 
Where a statute gives a form of conviction, not 


694 i. Sufficiency of 
Words of statute followed.] — Starr v. 
Heales (1882), 4 11. & G. 84.— CAN. 

694 ii. .] — R. V. Hollister 

(1885), 8 O. R. 750.— CAN. 

694 iii. .] — R. V . Reed 

(1886), 11 O. R. 242.— CAN. 

694 Iv. .] — R. V. Towns- 

end (1892), 24 N. 8. R. 367.— CAN, 

694 V. .] — Where the 

description of the offence in the con- 
viction is in the words of the statute, 
that is sufficient. — R. v. Brady (1913), 


23 W. L. R. 333 ; 3 W. W. R. 914.— 
CAN. 

694 vl. .] — A conviction 

should follow the words of the statute 
creating the offence. — A h Kan v. 
Cox, Ah Wing v. Cox, Tong v. Cox 
(1902), 21 N. Z. L. R. 645.— N.Z. 

694 vii. .] — R. V. Cabkw 

(1876), 2 N. Z. Jur. N. 8. 177, 260.— 
N.Z, 

694 viii. .] — R. v. Mellish, 

Re Reid, 2 J. R. 127.— N.Z. 

699 1. Substantially not 


literally.] — R. v. Martin (1886), 12 
O. R. 800.— CAN. 

699 U. .1— R. V. Kay, 

Ex p Landry (1907), 38 N. B. R. 
332 ; 4 E. L. R. 221.— CAN. 

699 ill. .] — A convic- 

tion which accurately relates the faots 
is not bad simply because its descrip- 
tion of the offence slightly varies from 
that of the enactment creating it, 
if the offence as so described is really 
one within the meaning of the enact- 
ment. — R. V. Harry (Alta.), [1919] 3 
W. W. R. 298 ; 48 D. L. R. 265.— CAN. 



Part VIII. — ^Procedure Under Summary Jurisdiction. 


351 


fully describing the offence, the conviction, never- 
theless, must fully describe it ; but in the part 
which awards the penalty it is sufficient to follow 
the statute form : although the enacting part of 
the statute gives part of the penalty to the in- 
former, & the form is not so drawn as to show who 
he is. — R. V, Johnson (1845), 8 Q. B. 102 ; 2 
New Sess. Cas. 170 ; 15 L. J. M. C. 7 ; 6 L. T. O. S. 
121 ; 10 J. P. 72 ; 9 Jur. 1010 ; 115 B. R. 812. 

602. .] — Convictions on the Game 

Acts must particularly & negatively specify that 
the person convicted had not any of the qualifica- 
tions required by 22 & 23 Car. 2, c. 25. — R. v. 
Jarvis (1756), 1 Burr. 148 ; 1 East, 643, n. ; 97 
E. R. 239. 

Annoiaiiims : — Confld. R. v. Stone (1801), 1 East, C39. 

• Refd. The Adelaide (1829), 2 Hag. Adm. 230 ; Cooper v, 
Dodd (1850), 2 Rob. Eccl. 270 ; Jit Perham (1859), 5 
Jur. N. S. 1212 ; R. r. James, [1902] 1 K. B. 540 ; R. v. 
Audley, [1907] 1 K. B. 383. 

603. Necessary in^edients of particular 

offence.] — Summary Jurisdiction Act, 1879 (c. 49), 
s. 39 (1), which provides that in proceedings be- 
fore cts. of summary jurisdiction “ the description 
of any offence in the words of the Act . . . creat- 
ing the offence, or in similar words, shall be suffi- 
cient in law,” does not do away with the necessity 
of setting out in a conviction facts which are a 
necessary ingredient of the particular offence in 
question. — Smith v. Moody, [1903] 1 K. B. 56 ; 
72 L. J. K. B. 43 ; 87 L. T. 682 ; 67 J. P. 69 ; 
51 W. R. 252 ; 19 T. L. R. 7 ; 20 Cox, C. C. 369, 
D. C. 

Annotations : — Apld. Smart v. Wilkins (1919), 83 J. P. 181. ‘ 
Refd. R. V. Hankey, etc. JJ. (1905), 93 L, T. 107 ; I/Jx p. 
BOecham, [1913] 3 K. B. 45. 


(c) The Adjudication, 

604. Must be set out.] — The record of a con- 
viction, without any judgment entered thereon, 
quashed. — R. v. Hawks (1730), Fitz-G. 124 ; 
1 Bam. K. B. 300 ; 2 Stra. 858 ; 94 E. R. 683. 

Annotations: — Refd. R. v. Vipont (1761), 2 Burr. 1163; 
R. r. Harris (1797), 7 Term Rep. 238. 

606. .] — R. v. Vipont (1761), 2 Burr. 1163; 

97 E. R. 767. 

Annotations: — Consd. R. v. Harris (1797), 7 Term Rep. 
238. Refd. Ue Tordoff (1844), 13 L. J. M. C. 145 ; R. v. 
Surrey JJ., [1892] 2 Q. B. 719. Mentd. R. v. Killctt 
(1767), 4 Burr. 2063 ; R. v. Benwell (1794), 6 Term Rep. 
75 ; Re Jaquos (1822), 2 Dow. & Ry. K. B. 64. 


606. .] — If a conviction do not state an 

adjudication, it cannot be supported, where the 
punishment be or be not fixed by statute. — R. v, 
Harris (1797), 7 Term Rep. 238 ; 101 E. R. 
952. 

Annotation : — Expld. Day v. King (1836), 5 Ad. & El. 359. 

607. Adjudication not in accordance with 
offence proved.] — A conviction by two justices 
under Poor Relief Act, 1744 (c. 38), upon complaint 
of the overseers of a parish against the late overseer, 
for refusing & neglecting to deliver over to them 
a certain book belonging to the parish called the 
Bastardy Ledger, convicting him of the said 
offence, & adjudging that he should be committed 
to the common gaol, to be safely kept, until he 
should have yielded up all & every the books 
concerning his said office of overseer belonging 
to the parish, was held void, as to the adjudication 
respecting the imprisonment, for excess, the same 
extending beyond what was previously required 
of the person convicted ; & a warrant of com- 
mitment founded on this conviction, & direct- 
ing the gaoler to keep him in the terms of the 
adjudication, was also held void in toto, for 
which trespass & false imprisonment would lie 
against the justices, although the conviction had 
not been quashed. — Groome v, Forrester (1816), 

5 M. & S. 314 ; 105 E. R. 1066. 

Annotations : — Refd. Ex p. Leako (1829), 9 B. & C. 234 ; 

Danicll v. Philipps (1835), 1 Cr. M. &. R. 662 ; Orifflth v. 

Harries (1837), 2 M. & W. 335 ; Howard v. Cosset (1845), 

10 Q. B. 359 ; Lindsay v. Leigh (1848), 12 Jur. 286. 

Memd. Douglas v. U. (1848), 13 Q. B. 74. 

C, Construction, 

608. Construed strictly.] — R. v. Chandler, 
No. 595, ante, 

609. .] — R. V, Green, No. 613, post, 

610. Conviction partly valid partly invalid — 
Whether wholly void.] — Justices having convicted 
applt., in one penalty for both the alleged offences, 

6 the conviction being bad as to one of them it 
was bad altogether. — B ettesworth v, Alung- 
HAM (1885), 16 Q. B. I). 44 ; 50 J. P. 55 ; 34 
W. R. 296 ; 2 T. L. R. 66, D. C. 

611 . Valid part enforceable.] — C hep- 

stow Electric Light & Power Co. v, Chepstow 
Gas & Coke Consumers’ Co., No. 631, post. 


603 i. Whether particularity re- 

quired — Necessary ingredients of par- 
ticular offence.] — R.v. Bridges (1907), 
13 B. C. R. 67.--CAN. 

o. Time d: place of offence 

omitted.] — R. v. Young (1884), 5 O. R. 
400.— CAN. 

p, Time of offence omitted.] 

-R. V. Murpht (1891), 24 N. S. R. 

21.— CAN. 

-.] — Cabman v. Fisher 
(M an.) (1905), 1 W. L. R. 276.— CAN. 

y. Pime of offence not specific.] 

— R. V. Keeping, 21 C. L. T. 508. — 

CAN. 

t. Nature of offence.] — It 

was not specified in a conviction 
whether a sale of liquor was by whole- 
sale or retail, the sale by retail, without 
license, being the gist of the offence : 
— Held: the conviction was bad. — 
R. V. Kino (1893), 25 N. S. R. 488.— 
CAN. 

a. Facta not set out .] — A 

conviction is bad where it does not 
set out the facts constituting the 
offence. — R. v. MoCJormaok (1903), 
23 C. L. T. 207 ; 9 B. O. R. 497.— CAN. 

b. .] — He Leary, 24 

O. L. T. 70.— CAN. 

0 . Of owner of stolen pro- 


perty.] — Ex p. Holder (1866), 11 

N. B. R. (6 All.) 338.— CAN. 

d. .] — R. V. Paisch 

(Alta.) (1920), 2 W. W. R. 80; 32 
Can. Crim. Cas. 316. — CAN. 

e. Offence to he shown on face of 
conviction.] — It is necessary that a con- 
viction should on its face show an 
ollence. — R. (Gorey) v. County Kil- 
kenny Chairman & JJ., [1912] 2 
I. R. 1.— IR. 

f. Statutory offence with exception 
— Exception to be negatived.] — It is not 
fiufllcient In a smnmary conviction to 
record the conviction done where the 
statute creating the offence creates 
in the same clause an exception also, 
the exception must he negatived in 
terms. — MoBrien v. Recorder s 
Court (Que.) (1919), 31 Can. Crim. 
Cas. 352.— CAN. 

g. Name of informant — Necessity 
for,] — It is not necessary to state in 
the oonvlctiou the name of the inform- 
ant. — R. V. Davis, Ex p. Vanbus- 
KIRK (1907), 38 N. B. R. 335 ; 4 
E. L. R. 224.— CAN, 
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h. Necessary contents — Requisites of 


offence.] — Ex p. Liti’LE (1874), 12 

N. S. W. S. C. R. (L.) 323.— AUS. 

k. Forfeiture of liquor.] — Ex 

p. Eiseumonger (1900), 21 N. S. W. 
L. R. 387 ; 17 N. S. W. W. N. 160.— 

AUS. 

l. Variance between minute of adjudi- 
cation dt: conviction .] — R. v. Brady 
(1886), 12 O. R. 358.— CAN. 

m. .1 — R. V. Vantasbel (1901), 

34 N. S. R. 79.— CAN. 

n. Absence of adjudication — Sub- 
stitution of personal order of magistrate.] 
— Substituting the personal order of 
the magistrate for a condemnation or 
adjudication is had. — R. v. Newton 
(1886), 11 P. R. 98.— CAN. 

aa. Provision for payment of costs 
— Of conveyance to gaol.] — An adjudi- 
cation by a convicting magistrate is 
without authority, when directing that 
in default of payment by deft, of costs 
of conveying him to gaol, he is to be 
imprisoned therefor. — R. v. Graves 
(1910), 16 0. W. R. 372 : 21 O. L. R. 
329 ; 1 O. W. N. 972.— CAN. 

bb. .] — R. V. Ackers 

(1910), 16 O. W. Jl. 105 ; 21 O. L. R. 
187.— CAN. 

00. .] — H. V. Brady (Sask.), 

[1921] 3 W. W. R. .396.— CAN. 



m 


Magistrates. 


Sect, 5« — Judgment: Sub-scct. 1, D. («), jh) & (c).] 

D. Validity, 

(a) In General, 

612. General rule — Compliance with statutory 
preliminaries necessary.] — Justices should never 
convict summarily without all the necessary 
statutable preliminaries being complied with 
(OoLEKiDGE, J .). — Eoc p, Jacklin (1844), 2 Dow. 
& L. 103 ; 13 L. J. M. C. 139 ; 3 L. T. O. S. 207 ; 

8 J. P. 539 ; sub nom. Re Jackijn, 1 New Sess. Cas. 
280. 

613. Proper hearing of accused party.] — The 

construction ought to be more strict upon con- 
victions than upon indictments ; & the reason is 
because in the first case the jurisdiction is summary. 
A regular conviction should have charge, evidence, 
& adjudication (Ashhurst, J.). 

The ct. in considering convictions is always 
strict in two or three points, (a) that a jurisdiction 
is shown by the person convicting ; (b) that the 
party convicted has been summoned & heard or 
that it has been his own fault if he has not been 
heard ; (c) that the case is duly made out by 
evidence. But the ct. has not been strict in the 
technical wording of them &; I know of no case . 
which says that summary comdctions shall be ' 
drawn in any precise form (Duller, J.). — 11. v. 
Green (1784), Cald. Mag. Cas. 391. 

Consd. Wilkins v, Wright (1833), 2 Cr. & M. 

191 . 

614. Case for prosecution duly substantiated.] — 

K. V, Green, No. 613, ante, 

615. Immaterial defect — Description of statute.] 
— The description of an Act in a conviction, as 
having been passed in the 26th year of the King’s 
reign, when in fact the Parliament in which the 
Act was passed, was continued by prorogation 
from the 24th to the 25th year of the reign, is not 
misdescription. — R. v, Windsor (1786), 2 Chit. 
513. 

616. .] — In an action for false im- 

prisonment against a justice of the peace, who 
justified under a conviction under Vagrancy Act, 
1824 (c. 83) ; — Held : the conviction was not 
vitiated by the omission of the word part before 
of Great Britain in the recital of the title of the 
statute, as directed in the form given by the 
Acts. — Nixon v, Nanney (1841), 1 Q. B. 747 ; 

1 Gal. & Dav. 370 ; 10 L. J. M. C. 134 ; 6 Jur. 
389 ; 113 E. K. 1317. 

617. Surplusage.] — If a conviction under 31 
Geo. 3, c. 21, s. 4, which enacts that all convictions 
against that Act may be made out in the form, 
or to the effect following, giving the form, contain 
all the substantial parts of that prescribed, it is 
good, though it also contain something more ; 
for surplusage will not vitiate a conviction. — 


R. V, Jefferies (1792), 4 Term Rep. 767 ; Nolan 
106 ; 100 E. R. 1291. 

618. .] — If the convicting magistrate give 

a proper date to the time of the conviction upon the 
face of it, & afterwards add an impossible date to 
the time when he set his hand & seal to the con- 
viction, being before the offence committed, the 
latter may be rejected as surplusage. It is enough 
that the conviction sets forth that the witness was 
examined on oath, without stating that the 
magistrate had authority to administer the oath. 
— R. V, PicTON (1802), 2 East, 195 ; 102 E. R. 
343. 

619. Appropriation of penalties — Want of cer- 
tainty — Whether conviction invalid.] — Where jus- 
tices of the peace are required by a penal statute to 
distribute the penalty on conviction among certain 
persons according to their discretion, an adjudica- 
tion that the forfeiture be disposed as the law 
directs is bad, & the ct. will quash the conviction. 
The justices ought to have adjudged what the 
several proportions should be. — R. v. Dimpsey, 
R. V, PoTi’S (1787), 2 Term Rep. 90 ; 100 E. K. 

Annotation: — Consd. R. v. Scale (1807), 8 East, 508. 

620. .] — R. V, Johnson, No. 601, 

ante, 

621. .] — A conviction for killing 

a pheasant, contrary to Game Act, 1831 (c. 32), 
s. 3, following the form given in Summary Juris- 
diction Act, 1848 (c. 43), Sched. I. (2), adjudged the 
offender to forfeit & pay a penalty, to be paid & 
applied according to law. By Game Act, 1831 
(c. 32), s. 37, & 5 & 6 Will 4, c. 20, s. 31 the penalty 
is directed to be paid, one half to the informer, 
& one half to some of the overseers of the poor, 
or to some other officer, as the convicting justice 
or justices may direct, of the parish, etc., in which 
the offence shall have been committed : — Held : 
the conviction was sufficient by virtue of Sum- 
mary Jurisdiction Act, 1848 (c. 43), ss. 17, 32, 
being in the form given by the schedule to that 
Act referred to in sect. 17, though it did not in 
terms distribute the penalty, nor name the informer 
or the overseer to whom the penalty was to be 
paid. — R. V, Hyde (1852), 7 E. & B. 859, n. ; 21 
L. J. M. C. 94 ; 18 L. T. O. S. 223 ; 16 J. P. 67 ; 
16 Jur. 337 ; 119 E. R. 1466. 

Annotation .’—'SHenid, It. St. Albans JJ. (1853), 1 C\ L. R. 

530. 

622. Erroneous appropriation — At variance 

with statute.] — By 9 Geo. 4, c. 31, s. 27, power is 
given to two justices, in cases of assault, to impose 
upon the offender a fine, not exceeding £5 to be 
paid to some one of the overseers of the poor, or 
to some other officer of the parish, township, or 
place in which the offence shall have been com- 
mitted, to be by such overseer or officer paid over 
to the use of the general rate of the county, riding. 


PART VIIL SECT. 5, SUB-SECT. 1.— 
D. (a). 

r. Conviction of several offences — 
One penalty only imposed.] — A convic- 
tion covering two several & distinct 
offences under the same bye-law, & 
imposing only one penalty, is bad.— 
R. V. Gkavelle (1886), 10 O. R. 735. 
— CAN. 

t. Constitution of court.] — It is no 
objection to a conviction at the quarter 
sessions that neither the judge of the 
district ct. nor any barrister was pre- 
sent when a conviction was made. — 
R. V. Crabbe (1854), 11 U. C. R. 447. 
— CAN. 

a. Penalty — Provision for payment 
in accordance with statute.] — R. v 
McGowan (1864), 11 N. B. R. (6 All.) 


b. Variance between information d: 
conviction.] — R. v. MuNRO (1864), 24 
U. C. 11. 44.— CAN. 

0. Variance between summons & 
conviction.] — Where there is a 
material variance between the sum- 
mons & conviction the conviction 
cannot be supported. — Dinn v. R., 
CaRVKLL V. CHARIX^TfETOWN (1871), 
1 P» E. I. 361. — CAN* 

d. Conviction not under seal.] — 
McDonald v. Stuokby (1871), 31 
U. C. R. 577.— CAN. 

•• .] — A conviction not imder 

seal is void, but on a motion to 
question the validity of a conviction 
merely on the ground of its not being 
under seal, the unsealed conviction 
may be treated as a minute of adjudica- 
tion, & the application adjourned to 


permit of a sealed conviction being 
filed. — R. V . Dickey (1915), 32 

W. L. R. 404 ; 9 W. W. R. 142.— CAN. 

f. Variance between memorandum 
conviction .] — The fact that the 

memorandum of conviction differs 
from the conviction as returned does 
not invalidate the conviction. — R. v. 
Smith (1881), 46 U. C. R. 442.— CAN. 

g. Misdescription of accused.] — R. v, 
Morgan (1881), 1 B. C. R., pt. 1, 245. 

— CAN. 

h. Want of jurisdiction.] — R. v. 
Young (1884), 5 O. R. 400.— CAN. 

k, .] — Re Lbogk (1921), 36 

Can. Crlm. Cas. 243 ; 65 N. S. R. 110. 

— GAN. 

l. Failure by magistrate to hold 
preliminary inquiry .] — The omission 
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or division, in which such parish, townsliip, or 
place shall be situate ; & sect. 36 provides that the 
conviction may be drawn up in a given form, or 
in any other form of words to the same effect ; — 
Held : a conviction, by which the penalty was 
ordered to be paid to the treasurer of the county 
of C., in which the said offence was committed, 
to be by him applied according to the directions 
of the statute, etc., or the party, in default, to be 
imprisoned for two months, etc., was bad. — 
Chaddock V. WiLBRAHAM (1848), 5 O. B. 645 ; 
3 New Sess. Cas. 220 ; 17 L. J. M. 0. 79 ; 10 
L. T. O. S. 442 ; 12 J. P. 167 ; 12 Jur. 136 ; 136 
E. R. 1031. 

Annotations: — Refd. Ex p. Hydo (1851), 4 Now Scss. Cas. 

745. Mentd. R. v. Hyde (1852), 21 L. J. M. O. 94. 

.] — SeCy generally^ Part XVII., post 

623. Conviction of several offences — In one 
conviction.] — A deft, may be convicted of several 
offences in the same conviction. — R. v. Swallow 
(1799). 8 Term Rep. 284 ; 101 E. R. 1392. 

624. Statutory provisions not followed.] — G im- 
BERT v. CoYNEY, No. 589, ante. 

625. Adjudication as to costs — Absence of.] — 
Though the form of conviction given in a statute 
expressly mentions costs, it is not a valid objection 
to a conviction that it does not contain an award 
of costs against deft. — R. v. Pringle (1842), 6 
J. P. 249. 

626. .] — An information, under 7 & 8 

Geo. 4, c. 29, s. 39, for stealing a growing ash tree, 
the property of M., was preferred by R. to D., a 
justice of the peace, who summoned the offender. 
At the time & place fixed in the summons, he 
appeared, & was convicted by another magistrate, 
deft., D., the summoning magistrate, being pre- 
sent, but not taking any part. The conviction 
ordered pltf. “ to forfeit & pay, over & above the 
value of the tree stolen, the sum of Ss., & for the 
value of the tree stolen Is., & also to pay the sum 
of £1 48. 6d. for costs, to be paid on or before 
Mar. 19 next, & in default of payment of the said 
sums to be imprisoned in the house of correction ” 
at, etc., “ & there kept to hard labour for one 
month, unless the said sums shall be sooner paid.” 
It then ordered the 58. to be paid to the overseer, 
the l8. to M. the party grieved, & the £1 48. 6d. to 
be immediately paid to R., complainant. An 
action of trespass false imprisonment having 
been brought against deft. : — Held : the convic- 
tion was good, notwithstanding it had not pro- 
ceeded on the information of the party aggrieved, 
or been made by the magistrate who received the 
original information, & issued the summons on 
which deft, appeared ; nor was it invalidated by 
its mode of adjudicating the costs. — Tarry v. 
Newman (1846), 15 M. W. 645 ; 2 New Mag. 
Cas. 7 , 2 New Sess. Cas. 449 ; 15 L. J. M. C. 160 ; 


10 J. P. 678 ; 153 E. R. 1009 ; previous proceed- 
ingsy 7 L. T. O. S. 301, N. P. 

Annotations : — Mentd. Caswell v. Morgan (1859), 1 E. & E. 

809 ; R. V. Morgan (1859), 7 W. R. 463 ; Mason v. 

Mitchell (1865), 11 Jur. N. S. 89; Re Shropshire JJ., 

Ex p. Blewitt (1866), 14 L. T. 598. 

627. Information not made by party aggrieved.] 

— Tarry v. Newman, No. 626, ante. 

628. Conviction not by magistrate Issuing 
summons.] — T arry v. Newman, No. 626, ante. 

629. Separate convictions — Under different parts 
of statute — For same offence.] — Senible : there 
cannot bo two separate convictions under different 
parts of an enactment for one & the same 
act. — B erry v. Henderson (1870), L. R. 5 Q. B. 
296 ; 39 L. J. M. C. 77 ; 22 L. T. 331 ; 34 J. P. 
805, D. C. 

Annotations : — Mentd. I’harmaceutical Soc. v. l*ipor, [1893J 

1 Q. B. 680 ; Pharmaceutical Soc. v. Armson, [1894] 2 

y. B. 720 ; R. v. Wood Green Profiteering Committee, 

Ex p. Boots Cash Chemists (Southern) (1919), 89 L. J. 

K. B. 55. 

630. Conviction on one of several charges — No 
evidence on other charges — Whether account taken 
of such charges.] — Upon sentencing prisoners con- 
victed of some only out of several charges pre- 
ferred against them, no evidence being offered on 
the other charges, the ct. of petty or quarter 
sessions should state whether such other charges 
have or have not been taken into account. — R. 

' V. Hyslop Sc Stevenson (1897), 61 J. P. 377. 

631. Conviction partly Invalid — To effect given 
thereto.] — The conviction so far as it imposed 
additional daily penalties was bad ; but could be 
dealt with either by an amendment striking out 
the part which related to those daily penalties, 
or by directing that no effect be given to that part 
in the event of an attempt being made to enforce 
them ; & the other part of the conviction was good, 
& could be enforced. — Uhepstow Electric Light 
& Power Co. v. Chepstow Gas & Coke Con- 
sumers’ Co., [1905] 1 K. B. 198 ; 74 L. J. K. B. 
28 ; 92 L. T. 27 ; 69 J. P. 72 ; 21 T. L, R. 35 ; 
49 Sol. Jo. 33 ; 3 L. G. R. 49, D. C. 

(6) Proper Contents. 

See Sub-sect. 1, B., ante. 

(c) Certainty. 

632. Necessity for.] — A man who is convicted 
by a justice cannot plead to that conviction when 
removed into B. R, by certiorari. If a statute 
authorises a justice to convict for the offence of 
cutting down trees, & to award the party grieved 
a recompense, the conviction must specify the 
number of trees cut down. — R. v. Burnaby 
( 1703), 1 Com. 131 ; 2 Ld. Raym. 900 ; 3 Salk. 
217 ; 92 E. R. 998. 

Annotations: — Refd. R. v. Chapman (1755), Say. 203; 

Morrell v. Martin (1841), 3 Man. G. 581 ; Exp, Higgins 


by the magistrate to hold the pre- 
liminary inquiry to enable him to 
decide whether or not the case should 
bo disposed of summarily, invalidates 
the conviction. — R. v. Williams 
(1906), 11 B. C. R. 351 ; 2 W. L. R. 
410.~CAN. 

m. Evidence must he taken in 
writing,] — The omission of the magis- 
trate upon the summary conviction of 
a prisoner to have the evidence taken 
in writing is fatal to the conviction. — 
H. V, McGregor (1905), 11 B. C. R. 
350 ; 2 W. L. R. 378.— CAN. 

n. .] — R. V. Goulet (1907), 

3 E. L. R. 9.— CAN. 

o. Waiver by accused — Con- 

viction sustained.] — R, v. Janneau 
(1907), 3 E. L. R. 6.— CAN. 

. Stcnograplier not sworn,] — R. 

'Hbureux (Y. T.) (1908), 8 W. L. R. 
075 ; 14 Con. Criin. Cas. 100. — CAN. 

J. — VOL. XXXIII. 


Q. .1 — Where the evi- 

dence Is taken in shorthand by a 
stenographer who is not a duly sworn 
court stenographer, & who did not 
before acting make oath that he would 
truly & faithfully report the evidence 
is fatal to the conviction. — R. v. 
Knight (Alta.), 119193 3 W. W. R. 
629 ; 48 D. L. R. 577. — CAN. 

r. Sentence — Absence of accused 
although notified,] — Where the accused 
has proper notice of the proceedings, 
& is aware that judgment may be 

E renounced against him, & ho might 
ave been present, it is no objection 
to the conviction that judgment was 
pronounced & sentence of imprison- 
ment imposed in his absence. — R. v. 
Kay, Exp, Landry (1907), 38 N. B. R. 
332 ; 4 E. L. R. 221.— CAN. 

t. Irregularity in delivery — 

Waiver.] — R. v. McKenzie (N. S.) 
(1910), 9 E. L. R. 214.— CAN. 


a. Conviction on one charge — 
Sentence increased for offence not 
charged.] — In sentencing a deft, found 
guilty of an offence, a magistrate 
should not increase the severity of tho 
sentence because he considers deft, 
guilty of some other offence with which 
he had not been charged. — R. v. 
Harris (1918), 41 O. L. R. 366 ; 13 
O. W. N. 312 ; 40 D. L. R. 684 ; 30 
Can. Crim. Gas. 13. — CAN. 

b. Amendment of information,] — 
R. V. Van Fleet (Alta.), [1918] 1 
W. W. R. 332 ; 38 D. L. R. 692 ; 29 
Can. Crim. Cas. 218. — CAN. 
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632 i. Necessity for.] — Tho charge in 
a conviction must be certain, & so 
stated aa to bo pleadable in tho e vent 
of a second prosecution for tho s^e 

A A 
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Magistbates. 


Sea. 5.— Judgment; Sub-sect. 1, 2>. (c), (d) & (e), action against the magistrates, if nothin* has taken 
EJ] place equivalent to quaking the first conviction. 

(1843), 10 Jur. 838 ; Fletcher v. Calthrop (1845), 9 Jur. Where an Act 01 Parli^ent gives summary 
205: R. V. Cridiand (1857), 7 E. & B. 853. Mentd. proceedmgs lor various offences, a conviction, 
Goldawain's Case (1778), 2 Wm. Bl. 1207. ^ though formally drawn, will not support a commit- 

688. .] — The ct, now declared their ment, if it leaves it uncertain under which sect. 

opinions, that the conviction was bad, & for this of the Act the conviction actually took place. — 
reason, because it orders, that deft, shall lay in CJhakter v. Greame (1849), 13 Q. B. 216 ; 3 New 
custodv, till he pays, what shall be found due Mag. Cas. 106 ; 3 New Sess. Cas. 382 ; 18 L. J. 
upon the account, <fe it does not appear, what that m. C. 73 ; 12 L. T. O. S. 471 ; 13 J. P. 232 ; 13 
sum may be, so that this may be a commitment 208 ; 116 E. R. 1246. 

for life. They said, it was true indeed, the words Annoiaiiom Fuller v. Brown (1849), 3 Now Mag. 

of the conviction were, that he should be com- 
mitted, till he accounted & should pay the money, 


Cas. 172 ; Ex p. Austin (1880), 50 L. J. M. C. 8. 

639. Sufficiency of — Information under one 


that should be due ; but by being bad in part it statute — Conviction under another.] — Resp. laid an 
is bad in the whole. — R. v, Catterall (1731), information before a justice that a house was 
Fitz-G. 266 ; 2 Stra. 900 ; 1 Bam. K. B. 442 ; “ kept or used as a common gaming house ” within 
94 E. R. 297. Gaming Act, 1845 (c. 109), & thereupon the justice 

Refd. R. V. Hartington Middle Quarter (1865), granted a warrant under which applt. was arrested 

no/i T £ 1 . . .. house in question. He was brought before 

634. .1 Informal conviction being for two justices, & charged under Betting Act, 1863 


trading as a hawker, etc. 


(c. 119), 8. 3 as “ the person,” who ” having the 


* precise certamty management of a room” in the house, used it 

m them, though the deft, here is convicted of for the purpose of betting with persons resorting 

^ averred, nor thereto.” 1^ information was laid, nor was any 

summons issued, under the last-named statute; 
Little 758), 1 Burr. 609 ; 2 Keny. 317 ; 97 ^ applt. did not waive this omission. The charge 



guage comprehends divers offences under general 

terms, it is not enough to follow in a conviction J. P. 678, D. C. ; avbaequmi proceedings (1877), 
the words of the statute, but it is necessarv to ^ 


(1888), 21 Q. B. D. 109 ; Scaraan v. Burley, [1896] 2 Q. B. 
344 ; R. V. Garrett-Pegge, Ex p. Brown, [1911] 1 K. B. 
880 ; Conn v. Turnbull (1925), 89 J. P. Jo. 300. 


committed. — R. v, James (1784), Cald. Mag. Cas. 

468. 

AnTwtation .-^JAentA, R. v. Rowlands (1851), 21 L. J. M. C. 

w 1 • 

636. .] — The costs to be paid by offenders ' (d) Duplicity, 

under 50 Geo. 3, c. 48, must be ascertained by the 640. More than one offence charged — Convlo- 
conviction or it is bad. — Ex p. Payne (1824), tion as for one offence.] — R. r. Salomons, No. 372, 
2 E. J. O. S. K. B. 120 ; sub nom, R. v, Payne, 4 ante, 

Dow. & Ry. K. B. 72 ; 2 Dow. & Ry. M. C. 169. 


637. 


. 641. Commission of offence In alternative.] — 

4 .U •] “~ The conviction leaves it doubtful A conviction, stating an off epee to have been 

whether deft, be proceeded against for being on committed in the alternative, is bad. — R. v, 
board the vessel within the port, or within one Sadler (1787), 2 Chit., 519. 

league of the coast of the United Kingdom. It Annotations: — Refd. Cotterill v. Lempriei'o (1890), 24 
is true that he might be charged under both clauses » Baxton v. Jofferios (1893\ 58 J. P. 318. 

at the same time ; but a party ought distinctly •] — alternative charge in a con- 

to know what offence is insisted on against liim fiction is bad. — Ex p. Pain (1826), 5 B. & C. 251 ; 
(Lord Denman, C.J.). — R. v. Pereira (1834). 2 nom, R. v. Pain, 7 Dow. & Ry. 

Ad. & El. 376 ; 111 E. R. 145. """ " '' 

Annotation: — Refd. Wray v. Toke (1848), 12 Jur. 93G. 

638. .] — Where a conviction has been filed 

of record at the sessions in support of a commit- 
ment a second conviction filed subsequently for 

aamrk ^ Ct ^ .i>«« X-k 1 f • • 


K. B. 678 ; 3 Dow. & Ry. M. C. 516. 

Annotations : — Apld. Cotterill v. Lemprioro (1890), 24 
Q. B. D. 634. Reid. R. v. Morley (1826), 4 Dow. & Ry. 
M. C. 109 ; R. V. Garrett-Peggo, Ex p. Brown, [1911] 1 
K. B. 880. 

648. Two offences charged — Arising out of one 


the same offence is admissible in evidence in an * act.] — Appet. was summoned under Motor Car 


offence. — R. v. Hogoard (1870), 30 

U. C. R. 152.— CAN. 

0. Se^al offences charged — Oeneral 
conviction hod for uncertainty , '\ — R. v. 
Stevens (1847), 3 Kerr, 356.— CAN. 

/. ”:r~- 1 — '*’• Clennan 

(1880), 8 P. R. 418.— CAN. 

^ d — R. V, Roach 

’o J® it* Crim. 

Cas. 28. — CAN. 

f* General conviction permis^ 

8Wle — When offences construed as 
one under statute creating. y—R. (Pat- 

^-Tyrone JJ.. [1915] 2 
I. R. 162. — IR. 

8^* “ . . When offences are 

^ conhnuove offence .} — R. (Brown) v 

JJ- (1912), 46 

h. Time of offence .] — R. v. Wal- 
lace (1883), 4 0.\. 12L— CAN. 


k. 


.] — Re Keary, R. V. Blair 


(1884), 24 N. B. R. 74.— CAN. 

l. Place of offence.] — A convic- 
tion Is bad on Its face for uncertainty 
If it does not name a place where the 
offence was committed. — R. v. Cyr 
(1887), 12 P. R. 24.— CAN. 

m. Tiine <£• place of offence .] — 
R. V, Myers (19(«), 23 6. L. T. 286 ; 
6 O. L. R. 120 ; 2 O. W. R. 633.— 

CAN. 

n. Offence not eufftciently de- 
scribed. } — A conviction Is bad for 
uncertainty, where it does not 
8u£6cient]y set out the offence of which 
the accused is oonvioted. — Re Thomp- 
son & Pana (1894), 13 N. Z, L, R. 
218.— N.Z. 


o. Fine <£• costs not disfinguished.l 
A conviction is bad for uncertainty 
where It fixes the amount of fine, 
including costs, without distinguish- 
ing their respective amounts. — R. v. 


Arthur (1880), 1 N. Z. L. R. 164 
(S. C.).— N.Z. 

PART VIII. SECT. 6. SUB-SECT. 1.— 

D. (d). 

p. More than otie offence chargedr—- 
One defendant.] — Any number of 
charges for offences against Customs* 
Act may be Included In the one pro- 
ceeding against the same offender, — 
Jackman v. Kassup (1905), 9 Nfid. 
L. R. 151.— NFLD. 

641 1. Commission of offence in alter- 
native.] — R. V. Gibson (1898), 29 O. R. 
660.— CAN. 

64111. .] — Stenhouse V. Dykes, 

[1908] S. C. (J.) 61.— SCOT. 

641 HI. .] — Vaughan v. Smith, 

[1919] S. C. (J.) 9.— SCOT. 

q. Time of offence,] — Ex p. Wil- 
liams (1909), 9 8. R. N. S. W. 140 ; 
26 N. S. W. W. N. 9.— AU8. 

r. Place of offence,] — Laughlin 
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Act, 1908 (c. 30), s. 1, for, & convicted of, driving 
a motor car on a highway ** recklessly & at a speed 
which was dangerous to the public, having regard 
to all the circi^stances of the case, inclumng the 
nature, condition & use of the highway, & to the 
amoimt of traffic which actually was at the time, 
or might reasonably have been expected to be, on 
the highway ” : — Held : as the driving of the car 
was one indivisible act which might constitute 
both the offences charged, the conviction was not 
bad for duplicity. — R. v, Jones, Ex p. Thomas, 
[1921] 1 K. B. 632 ; 90 L. J. K. B. 643; 124 
L. T. 668 ; 85 J. P. 112 ; 37 T. L. R. 299 ; 19 
L. G. R. 864 ; 26 Cox, C. O. 706, D. C. 

Cruelty to animals.] — See Animaxs, Vol. IT., 
pp. 291, 292, Nos. 621-623. 

(e) Where Joint Defendmvta, 

644. Joint trial — Separate convictions.] — Where 
there are several charges against several defts., 
but the evidence against them all is the same, 
& they are all tried at the same time, & each 
is separately convicted, no objection having been 
raised at the time by defts. to this course of 
roceeding, such convictions cannot afterwards 
e objected to upon the ground that each deft, 
should have been tried separately. — R. v. Biggins 
(1802), 5 L. T. 605 ; auh nom., R. v. Lipscombe, 
Ex p. Biggins, 26 J. P. 244. 

AuTiotationa : — Refd. R. v. Glamorganshire JJ. (1889), 5 

T. L. R. 636 ; Re Appln. for Mandamns to Brighton 

" 522. 

.J _ . . _ persons are 

jointly engaged in an unlawful act they may be 
severally convicted thereof. — Mayhew v. Ward- 
ley (1863), 14 0. B. N. S. 550 ; 2 New Rep. 325 ; 
8 L. T. 504 ; 143 E. R. 561. 

Amwiationa : — Reid. U. V. Littlechild, R. r. Hoslop (1871), 

L. R. 6 Q. B. 293. Mentd. Pratt v, Martin (1911), 27 

T. L. R. 377. 

640. Joint conviction.] — Justices Protec- 

tion Act, 1848 (c. 44), s. 5, which prescribes that 
if a justice shall refuse to do any act relating to 
his office, he may be directed by rule of ct. to do 
it, does not authorise the ct. to order justices to 
draw uxJ one joint conviction instead of two 
separate convictions against each of two persons 
against whom a joint information has been laid, 
& heard & determined by the justices. — Re Clee 
& Osborne (1852), 21 L. J. M. C. 112 ; svb norn. 
Ex p. Glee & Osborne, Bail Ct. Gas. 31. 

AnnotcUion : — Refd. R. V. Littlechild, R. v. Hcslop (1871), 

40 L. J. M. C. 137. 

647. .] — S. managed his father’s 

farm, his father being an invalid, & while working 
in a field, part of the farm, forbade P., E. & others, 
who were out with the T. Foxhounds in pm’suit 
of a fox, from entering that field. P. insisting upon 
riding into the field, S. turned his horse back. 
P. & E. then committed an assault upon S. for 
which they were summoned by S. before the jus- 
tices & jointly charged in the information. The 
justices refused to allow P. & E. to sever their 
defence so that they might give evidence for each 
other, & convicted them both ; — Held : such 
conviction was right. — Paul v, Summerhayes 
(1878), 4 Q. B. D. 9 ; 48 L. J. M. G. 33 ; 39 L. T. 


&74 ; 43 J. P. 188 ; 27 W. R. 216 ; 14 Cox, C. 0. 
202, D. 0. 

AniuitcUimi : — Mentd. Calvert v. Gosling (1884), 5 T. L. R. 

185. 

648. Joint conviction — No allocation of penalty.] 

— Defts. were convicted for selling hides not being 
tanners, & the conviction set forth that they had 
neglected to pay the duty, by which default they 
had forfeited such a sum. Upon^ consideration 
of the information aforesaid, the said two justices 
had convicted said defts. in such a sum ; & this 
conviction was quashed upon motion, because 
here were two informations, one against A. the 
other against B., & the conviction was joint, &; 
no distinction made what each was to pay for his 
several offence. 

Conviction quashed being joint against two for 
a separate offence. — R. v. SiACK (1724), Sess. 
Gas. K. B. 100 ; 93 E. R. 101. 

649. .] — A statutory conviction of 

A. & B. for an offence several in its nature as an 
assault under 9 Geo. 4, c. 31, adjudging that they, 
the said A. & B., for their said offence do forfeit 
the smn of, etc., & in default of payment be im- 
prisoned for the space of, etc., is bad, inasmuch 
as the penalty ought to be imposed on the parties 
severally, & not jointly. — Morgan v. Brown 
(1836), 4 Ad. & El. 515 ; 1 Har. W. 717 ; 6 
Nev. & M. K. B. 57 ; 3 Nev. & M. M. G. 509 ; 5 
L. J. M. G. 77 ; 111 E. R. 881. 

E. Alteration and Amendment of Conviction, 

650. Substitution of regular for irregular con- 
viction — Before filing.] — K. was charged with open- 
ing his premises for sale of intoxicating liquors 
on Sunday within the prohibited hours, & was 
convicted, fined £5, & also 13.9. 6d. for costs. 
The conviction when drawn up contained no 
clause of distress, but ordered imprisonment in 
default of payment ; — Semhle : justices might 
draw up a fresh conviction containing the clause 
of distress any time before filing it with the clerk 
of the peace. — Ex p. Kenyon (1881), 45 J. P. 303, 
D. G. 

651. After filing — & conviction quashed.] 

— ^Although a magistrate may alter a conviction, 
or even draw up another in a more formal & 
correct manner, according to the facts of the case, 
yet that cannot be done after the first conviction 
has been quashed either upon appeal or by this 
ct. after removal by certiorari, or after the first 
conviction has been returned to quarter sessions, 
& the party convicted discharged by this ct., by 
reason of the insufficiency of the warrant of 
commitment. — Ghaney v. Payne (1841), 1 Q. B. 
712 ; 1 Gal. & Dav. 348 ; 10 L. J. M. G. 114 ; 
6 Jur. 79 ; 113 E. R. 1304. 

Arinotations : — Distd. Charter v. Grcaino (1849), 13 Q. B. 

216. Refd. Fuller v. Brown (1849), 3 New Mag. Cae. 

172. 

652. After removal by certiorari.] — 

Chaney v. Payne, No. 661, ante. 

653. After discharge of party convicted — 

Insufficient warrant of commitment.] — Chaney v. 
Payne, No. 651, ante. 

654. Amendment — Where warranted by facts.] 
— R. V. Barker, No. 172, ante. 


V. Power, Ex p. Power, [1926] 
St. R. Qd. 202 ; 19 Q. J. P. 86.— AUS. 

t. One ad proved — Conviction 
for two ojfiTcnoea.]— Moore & Co. v. 
WimoN (1903), 6 F. (Ct. of Sess.) 88, J. 
—SCOT. 

PART VIII. SECT. 5, SUB-SECT. 1.— E. 

a. BvbetUuHon of regular for iurre- 
gular conviction .] — An informality In 


lie drawing up of a conviction may 
e amended & a substituted conviction 
sturned by the convicting Ju^lce.— 
L V. Beaudry (1892), Q. R. 2 S. C. 

7ft r.Afi. 


b. .] — R. V. O’Brien, Ex p. 

Grey (1906), 37 N. B. R. 604. — CAN. 

6641. Amendment — Where warravM 
by fads .] — The ct. will not exercise lU 
power of amendment unleai It be 


proved clearly that sufficient groimds 
were proved before the ct. below, on 
which that ct. would have been justified 
in drawing up the order free from 
defect. — ^WATSON v. Ryan (1892), 18 
V. L. R. 198.— AUS. 

654 ii. .] — The imcertainty 

of the offence in the conviction as to 
date. Sc place may be cured by eimend* 
ment, upon the facts In evidence. — 

A A 2 



356 


Magistrates. 


S ect. 5. — Judgment: Sub-sect. 1,E.& 

865. .]— Chanby V. Paynb, No. C51, 

•] — ^ conviction under 6 & 6 

Viet. c. 100, ss. 7 & 8, for exposing to an article 
of manufacture to which a registered design had 
been applied, did uot state that deft, had received 
knowledge that the consent of the proprietor had 
not been given to such application. 

The conviction & depositions taken before the 
magistrate were removed into this ct. by ccrtioTctTi* 
The depositions left it uncertain whether it had 
been proved before the magistrate that deft, had 
received the notice required by the statute, or only 
notice that the proprietor had not consented to 
the exposure of the article for sale ; but it was 
stated in the affidavits that a sufficient notice was, 
in fact, pioved before the magistrate : — Held : 
the conviction was bad ; & there were no satis- 
factory materials to enable the ct. to amend the 
conviction under Quai'ter Sessions Act, 1849 
(c. 45), s. 7. — R. r. Welch (1851), 17 L. T. O. S. 
105 ; 15 J. P. 338. 

657 . Subsequent action against 

justices.] — Magistrates having convicted a party 
under the Highway Act, 1835 (c. 50), they drew 
up a conviction & returned it to the clerk of the 
peace, & on an action being brought against them, 
they put in the conviction returned to the clerk 
of the peace, which was open to some formal 
objections, & also another conviction drawn up 
afterwards in a more formal shape : — Semhle : 
there was no impropriety in this course of pro- 
ceeding, provided the latter conviction was accord- 
ing to the truth & supported by the facts of the 
case. — Selwood v. Mount (1839), 9 C. & P. 75, 
N, P. ; subsequent proceedings^ sub nom. Sell- 
wood V, Mount (1841), 1 Q. B. 726. 

AnnoMiom : — Refd. Chaney v. Pajme (^1841), 1 Q. B. 712. 
Mentd. Lock v. Sellwood (1841), 1 Q. B. 736 ; II. v. Long 
(1841), 1 Q. B. 740 ; II. v. West Hiding, Yorkshire JJ. 
(1843), 1 L. T. 0. S. 317 ; R. v, Belton (1848), 12 J. R. 
232 ; Leary v. Patrick (1850), 15 Q. 13. 266 ; Re Tryddyn 
Surveyors of Highways, Ex p. Harrison (1854), 23 L. J. 
M. C. 45 ; Freeman v. Bead (1860), 0 C. B. N. S. 301 ; 
R. V. Winder, tlOOO] 2 Q. B. 666. 

668. After conviction quashed.] — Chaney ' 

r. Payne, No. 651, ante, 

659. After removal by certiorari.] — 

Chaney v, Payne, No. 651, ante, 

660. .] — A conviction under the 

Master & Servants Acts, is a judgment which 
may be amended \mder Quarter Sessions Act, 
1849 (c. 45), 8. 7, on being brought up hj certiorari ; 
& if so amended, the rule to quash will be dis- 
charged without costs, unless there be some real 
grievance. — ^B. v. Biggins (1862), 6 L. T. 713; 
26 J. P. 437 ; previous proceedings, 6 L. T. 605. 

Annotation: — Mentd. R. v, Mackenzie (1892), 36 Sol. Jo. 
667. 


661. •] — Where the justices on show- 

ing cause against a rule for a certioTari to bring 
up an informal conviction to be quashed, return 
a formal conviction drawn up after the rule has 
been obtained & after the original conviction has 
been returned to the clerk of the peace & filed, 
the ct. will, nevertheless, make the rule absolute. 

A. was convicted by justices of an offence 
against the laws of a certain several fishery, but 
the conviction did not state that the offence was 
committed by A. knowingly, so as to bring him 
within the statute. A, obtained a rule nisi for a 
certiorari to bring up the conviction to have it 
quashed, whereupon, although the conviction had 
been returned to the clerk of the peace & filed by 
him, the justices drew up a fresh conviction, in 
which the word knowingly was inserted, & this 
fresh conviction was returned as an answer to 
the rule : — Held : under these circumstances, the 
rule for a certiorari must be made absolute. — Ex p, 
Austin (1880), 60 L. J. M. C. 8 ; 44 L. T. 102 ; 45 
J. P. 302, D. C. 

Annotation : — Mentd. Ex p. Kenyon (1881), 45 J. P. 303. 

662. .] — Appet. was charged before 

justices with selling milk on two different dates 
above the price fixed by the Food Controller. 
The justices intended to convict for one offence 
only, in order to avoid the objection of duplicity 
of charges in the information. The conviction 
was drawn up by mistake for the two offences. 
A rule nisi for a writ of certiorari to quash the con- 
viction having been obtained: — Held: the rule 
should be made absolute, but on the return to 
the writ the ct. would have power, under Quarter 
Sessions Act, 1849 (c. 45), s. 7, to amend the mis- 
take in drawing up the conviction. — R, v. Wood, 
Ex p. Fartvell (1918), 87 L. J. K. B. 913 ; 119 
L. T. 48 ; 82 J. P. 268 ; 62 Sol. Jo. 623 ; 26 Cox, 
C. C. 270, D. C. 

663. After party convicted discharged — 

Insufficient warrant of commitment.] — Chaney v, 
Payne, No. 651, ante, 

664. On rule for habeas corpus.] — Ex p, 

Jones (1858), 31 L. T. O. S. 216 ; 22 J. P. Jo. 
417. 

665. By quarter sessions on appeal.] — 

W. was convicted by justices for sending a diseased 
cow by railway, & ffiied £20, & the clerk in drawing 
up conviction inserted a clause that in default of 
conviction W. would be imprisoned for three 
months. W. appealed to quarter sessions, the 
grounds of appeal being that the justices had 
no power to order imprisonment for more than 
two months, & resps. asked the quarter sessions 
to amend the conviction, & insert two months, 
which was done : — Held : the quarter sessions 
under Quarter Sessions Act, 1849 (c. 45), s. 7, if 
satisfied that the word three had been inserted by 


R. V. Myeks (1903), 23 C. L. T. 286 ; 
6 O. L. R. 120 ; 2 O. W. R. 533.-~CAN. 

654 iii. .] — A magistrate, 

asBuming that he has a right to amend 
a conviction, must In order to make the 
said amendment, have before him 
evidence which would Justify an 
amendment. — Re Watchman (1914), 
30 W. L. R. 534 : 7 W. W. R. 880 ; 23 
Can. Grim. Cas. 362 ; 20 D. L. R. 201. 
—CAN. 

654 iv. .] — A magistrate 

cannot without having the parties 
before him & without the opportunity 
of their being heard, make a substituted 
conviction, or amend a defective 
conviction, without having the evidence 
on which to do so. — R. v. Aikens 
(1916), 48 N. S. R. 509.— can. 

c. After rcTnoval hy certiorari 


— For uncertainty of place of offence.] 
— R. V. Shatford (1918), 51 N. 8. R. 
322 ; 38 D. L. R. 366 ; 28 Can. Crlm. 
Cas. 284.— CAN. 

d. ITor duplicity,] — R. 

V. Kenny (1921), 64 D. L. R. 407 ; 36 
Can. Grim. Cas, 333. — CAN. 

e. excessive sen- 

tence,] — R. V, Daignault (1916), 34 

W. L. R. 221 ; 10 W. W. R. 374.— CAN. 

f. Striking out invalid part,] 

—Re Cook (1910), 7 E. L. R. 641.— 
CAN. 

g. 1 — SaLAMAN V, Chesson, 

[1926] N. Z.L. R. 626.— N.Z. 

h. Before conviction quashed 

on appeal or certiorari,}— O t6otb made 
by Justices may bo amended at any 
lime before the conviction has been 


quashed on appeal or certiorari^ or its 
invalidity been otherwise ascertained 
by the decision of a superior ct. — R. v, 
Davey, Ex p. Jones (1887), 13 V. L. R. 
65.— AUS. 


Where had for duplicity,] 
— Ex p. Whliams (1909), 9 8. R. N. 
S. W. 140 ; 26 N. 8. W. W. N. 9.— 

AUS. 

l. . Discretion exclusive to the 

justice.] — Senible : the ct. will not 
amend a conviction when by so doing 
it has to exercise a discretion confld^ 
to the Justice. — R. v, Chabest, Ex p. 
Daigle (1906), 37 N. B. R. 492 ; 2 
E. L. R. 12.— CAN. 

m. By permission of trial 

judge.] — ^In an appeal from a con- 
viction for selling liquor, the Judge who 
tried the cause has power to allow the 
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mistake, had power to direct the amendmeiit. — 
R. V. Walker (1881), 46 J. P. 683, D. 0. 

^nnotaWon ;~Mentd. R. v. Slade, Ex p. Saunders, R. v. 
London JJ.,Ex p. Saunders (1895), 64 L. J. M. C. 273. 

0 Q 0 . - — _ — — Qjj ^ conviction for wilfully 
& knowingly acting contrary to an order to close 
certain premises as unfit for human habitation 
the magistrate inflicted a fine of a shilling a day 
for the whole period during which the offence had 
continued, 193 days : — Meld : the conviction 
could not be amended under Quarter Sessions 
Act, 1849 (c. 46), s. 7, since the mistake was not 
one made in drawing up the conviction, but a 
mistake of law. — R. v. Slade, Ex p, Saunders, 
[1895] 2 Q. B. 247 ; 64 L. J. M. C, 232 ; 73 L. T. 
343 ; 69 J. P. 471 ; 39 Sol. Jo. 625 ; 18 Cox, C. C. 
176 ; 16 R. 499, I). 0. ; previous proceedings, 64 
L. J. M. C. 273, D. O. 

Annotations : — Befd. It. V. Struve, etc. Glamorganshire JJ. 
(1895), 59 J. P. 584 ; Chepstow Electric Light & Power 
Co. V, Chepstow Gas & Coke Consumers’ Co., [1905] 1 
K. B. 198. 


667. Striking out Invalid part.] — Chep- 

stow Electric Light & Power Co. v. Chepstow 
Gas & Coke Consumers’ Co., No. 631, ante, 

068. Direction to justices to affix seal.] — 

Where justices omitted to affix their seals to a 
conviction, as required by Summary Jurisdiction 
Act, 1848 (c. 43), s. 14, & an application was 
made for a writ of certiorari to bring up & quash 
the conviction upon the ground that it was bad 
in form : — Held : the ct. had power under Quarter 
Sessions Act, 1849 (c. 45), s. 7, to direct the justices 
to affix their seals to the conviction, notwithstand- 
ing that it had been filed with the clerk of the 
peace. — R. v , Tabrum, Ex p. Dash a907), 97 
L. T. 551 ; 71 J. P. 325 ; 23 T. L. R. 474 ; 21 
Cox, C. C. 529, D. 0. 

Annotation : — Mentd. R. v. Hammick, Exp. Murdock (1918), 

87 L. J. K. B. 846. 


669. Reversal — Change of opinion on the bench 
— Conviction not drawn up.] — A landlord, who on 
letting a farm verbally has reserved the game to 
himself, has thereby a sufficient authority to give 
leave to a person to kill game on such farm to 
prevent any such person from being a trespasser 
thereon in pursuit of game within the meaning 
of Game Act, 1831 (c. 32), s. 30. 

After a conviction by two justices under such 
sect., & before any formal conviction had been 
drawn up, one of such justices changed his mind, 
& together with a third justice who had not 
heard the case, but without the concurrence of 
the other justice who had convicted, reversed such 
conviction : — Held : such reversal was irregular, 
but as no conviction had been drawn up there 
was no good conviction existing, & the whole 
proceeding was a miscarriage. — Jones v. Wil- 
liams (1877), 40 L. J. M. C. 270 ; 36 L. T. 559 ; 
41 J. P. 014. 

Annotation : — Consd. Bagg v. Colquhoun, [1904] 1 K. B. 

554. 


F. Return of Conviction, 

See Summary Jurisdiction Act, 1848 (c, 43 ), 
s. 14 ; Summary Jurisdiction Act, 1879 (c. 49), 
s. 27 ; Summary Jurisdiction Rules 1915, r. 53. 

670. Duty of justices — To make return to 
quarter sessions.] — Upon a certiorari to remove a 
conviction by a justice of peace on 16 Geo. 3, 
c. 30, a return that the record is returned to the 
sessions, & that a copy is annexed to the writ, is 
sufficient. Justices ought in all cases to return 
convictions to the sessions, whether an appeal 
lies or not. — R. v, Eaton (1787), 2 Term Rep. 
285 ; 100 E. R. 155. 

671. .] — ( 1 ) Justices of the peace 

are boimd by Summary Jurisdiction Act, 1848 


conviction to be amended. — T aylor v. 
Marshall (1856), 2 Thom. 10. — CAN. 

n. After adjudication.] — Justices 

have no power after their adjudication 
to add to or vary their judgment. — 
Re White, R. v. Perley & Hari’t 
(1885), 25 N. B. R. 43.~CAN. 

o. Before return of certiorari,] 

— ^A magistrate may amend his con- 
viction at any time before the return 
of the certiorari . — R. v. McCarthy 
(1886), 11 O. R. 657.-— CAN. 

p. For defect in form.] — 

Ex p. Lauqhky (1889), 28 N. B. 11. 
656.~CAN. 

q. To bring sentence into 

conformity with statute.] — R. v. Power 
(1908), 6 E. L. R. 412; 43 N. S. R. 
235 ; 14 Can. Crim. Cas. 204. — CAN. 

r. Where bad for want of 

jurisdiction.}— In the case of an 
offence over which a magistrate has 
not jurisdiction on summary conviction 
the conviction must be quashed & 
cannot be amended. — 11. v. Duoas, 
Ex p. Aylward (1915), 43 N. 13. R. 
443.— CAN. 

669 i. Reversal — Change of opinion 
on the bench— Conviction not drawn up. ] 
— Until a conviction is drawn up for- 
mally a justice has a locus pccnitentice 
& may change his opinion of the case. 
—Re Bishop (1909), 9 Nfld. L. R. 410. 
— NFLD. 

PART Vm. SECT. 6. SUB-SECT. 1.— F. 

670 i. Duty of justices — To make 
return to qyhrter sessyms,] — Spillane 
V. Wilton (1863), 4 C. P. 236.— CAN. 

670 il. .] — If on account of 

the illegality of the oonviotion the fine 
has not been levied a return should be 
made explaining the oiroumstanoee. — 
O'Reilly v, Allan (1854), 11 U. 0. R. 
411.— CAN. 

670111. .]— The factof deft. 


having appealed, & the fine not having 
been collected, forms no excuse for 
not returning a conviction. — K elly 
V. Cowan (1859), 18 U. C. R. 104.— 

CAN. 

670 iv. .]— Keenahan v. 

Egleson (1863), 22 U. C. R. 620.— 

CAN. 

670 V. .1 — Ollard V, 

Owens (1870), 29 U. C. R. 515.— CAN. 

670 vi. .] — Lord V. Turner 

(1870), 2 Han. 13.— CAN. 

t, Whether justices jointly 

liable for default.] — Justices befoi-e 
whom a conviction is made, arc not 
jointly liable for not returning the same. 
— Metcalf v. Reeve (1862), 9 U.C. K. 
263.— CAN. 

a. Penalty for default .] — 

A conviction of two or more justices 
of the peace being appealed from did 
not relieve them from the penalty 
attached to the duty of making 
immediate return. — Murphy v. Har- 
vey (1860), 9 C. P. 528.— CAN. 

b. .] — The neglect of 

a justice to return a conviction made 
by him as proscribed, renders him 
liable to a separate penalty for each 
conviction not returned, & not merely 
to one penalty for not making a general 
return of such convictions. — Darragh 
V. Paterson (1875), 25 C. P. 629. — 
CAN. 

0 . Police magistrate 

specially exempt.] — A police magistrate, 
acting ex ojjicio as justice need not 
make a return as therein required to 
tho clerk of the peace. He is exempt 
from this duty whether he is acting as 
police magistrate or ex oMdo as justice. 
— Hunt v. Shaver (1^5), 22 A. R. 
202.— CAN. 

d. pefault no ground for 

guashing conviction.}- — R. v. Fedder, 
[1920] 48 O. L. R. 341 ; 35 Can. Oim. 


Cas. 108. — CAN. 

e. To make return to county 

court.] — In Now Brunswick convictions 
should be returned to the county ct. 
of the county in which they are made. 
— Ward v. Reed (1882), 22 N. B. R, 
279.— CAN. 

f. Power to return second con- 
viction — Where first defective.] — Semhle : 
after a first conviction has been 
returned to quarter si^sslons & filed, 
tho justice, if ho thinks it defective, 
nuiy file a second. — Wilson v. Qray- 
BIEL(1847), 5 U. C. R. 227.— CAN. 

g. Sujfficiency of return — Deletion 
of entry with explanation .] — Ball v, 
Fraser (1859), 18 U. C. R. 100.— 
CAN. 

h. Convictions returnable.] — An order 
for the payment of money is not 
a conviction which it is necessary to 
return to tho sessions. — Rannby v. 
Jones (1862), 21 U. C. R. 370.— CAN. 

k. Orders for payment to 

inland revenue — Because not mere orders 
for payment of money .] — May v, 
Middleton (1878), 3 A. R. 207. — CAN. 

l. Meaning of immediate return.] 
— The word “ immediate ’’ should be 
construed to mean within a reasonable 
time. — MoLellan v. Brown (1862), 12 
C. P. 542.— CAN. 

m. .] — Where tho magistrates 

withheld tho return imtll fourteen 
days after the conviotiou expecting to 
receive the fine every day, & intending 
to return it with the conviction, the 
jury Having been directed to find 
wbotber this was not “ reasonably 
immediate ’* returned a verdict for 
the magistrates, & this was upheld. — 
Longeway v. Avison (1885), 8 O. R. 
357.— CAN. 

aa. Time for return .] — CJorsant v, 
Taylor (1874), 23 0. P. 607.— CAN, 
Must be immediate,] — 
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Sect, 6. — Jiidgmenl: Sub-aect, F, 6ic Q* ; aub-aed* 

2f A. <fc B,; avib-aed. 3, A, (a).] 

(c. 43), s. 14, to lodge with the clerk of the peace 
all simunary convictions which take place before 
them, in order that the same may be filed among 
the records of the quarter sessions. — (2) A man- 
damus does not lie to their clerk for this purpose, 
oven though he may have received the fees for 
drawing up such convictions allowed under Sum- 
mary Jurisdiction Act, 1848 (c. 43), s. 80. — 
Ex p. Hayward (1863), 3 B. & S. 646 ; 82 L. J. 
M. 0. 89 ; 27 J. P. 102 ; 9 Jur. N. S. 820 ; 122 
E. R. 206 ; auh nom. Re Prall, Ex p. Hayward, 
11 W. R. 259. 

672. .] — Summary convictions before 

justices should, under the provisions of Summary 
Jurisdiction Act, 1848 (c. 43), s. 14, be filed, by 
the clerk to the justices, amongst the records of 
the ct. of general quarter sessions. — Ex p, 
Rochester Clerk of the Peace (1868), 7 L. T. 
622. 


G. Right of Defendant to Copy, 

673. Defendant entitled to.] — The justice ought 
to have given deft, a copy of the conviction ; 
for it was a record & deft, was entitled to it 
(Yates, J.). — R. v, Midlam (1765), 3 Burr. 1720 : 
97 E. R. 1064. 

674. Mandamus to justices refusing copy.] 

— Exp, Huntley (1869), 33 J. P. Jo. 775. 


Sub-sect. 2. — Orders of Justices. 

A, In General, 

See Summary Jurisdiction Act, 1848 (c. 43), 
s. 14 ; Summary Jurisdiction Rules, 1915, r. 53. 

675. Signature of justices — Necessity for.] — 
R. V, Flintshire JJ., No. 1622, post, 

676. .] — It is not necessary that an 

order of justices should be sealed with wax. An 
impression made in ink with a wooden block, in 
the usual place of a seal, is sufficient, when the 
document purports to be ^ven under the hands 
& seals of the justices, & is in fact signed & de- 
livered by them. — R. v, St. Paul, Covent Garden 
(Inhabitants) (1845), 7 Q. B. 232 ; 1 New Mag. 
Cas. 292 ; 1 New Sess. Cas. 617 ; 14 L. J. M. O. 
109 ; 9 J. P. 441 ; 9 Jur. 442 ; 115 E. R. 476. 
Anrwi^tions : — Reid. 11. v. St. Anne, Westininst^jr (1846), 7 

S' Hoadlngton Grdnfl. v. Ipswich Grdnfl. (1890), 
Mentd. In the Goods oj Morley (1864), 

J New Hep. 601. 

677. Seal— Sufficiency of.l— R. v, St, Paul, 
Covent Garden (Inhabitants), No. 670, ante, 

678. Must show jurisdiction.]— R. v, Hulcott 
(Inhabitants) (1796), 6 Term Rep. 583; 101 
E. R, 716, 

An^iations : — FoUd. Lowther v. Radnor (1806), 8 East, 
113. Apld. R. V. All Saints, Southampton (1828), 7 


S . 8c 0. 785. Reid. Ex p» Morgan (1840), . 

ientd. H. V. Downshlro (1836), 4 Ad. 8c El. 698 ; Brook 
V, Jennoy (1841), 2 Q. B. 265 ; Taylor v, Olemson (1844), 
11 a. & Fin. 610. 

679. .] — We cannot intend anything to 

give the justices jurisdiction beyond what appears 
m the order (Lord Ellenborough, C.J.). — 
Lowther v, Radnor (Earl) (1806), 8 East, 113 ; 
103 E. R. 287. 

Annotations : — Distd. Bran well v, Penneok (1827), 7 B. & O. 
536. B^d. Pike v. Garter (1825), 3 Bing. 78 ; Kitchen 
V, Shaw (1837), 6 Ad. 8c El. 720 : Oalder v. HalW (1840), 
2 Moo. Ind. App. 293 ; Taylor v, (Dlemson (1842), 2 Q. B. 
978 : R. V. Bldwell (1847), 2 Car. 8c Kir. 664 ; Holden 
V, Smith (1850), 14 Q. B. 841. Mentd. Lancaster o. 
Greaves (1829), 9 B. & O. 628 : Wiles v, Ctooper (1835), 3 
Ad. 8c El. 524 ; Ex p. Ormorod (1844), 13 L. J. M. C. 73 ; 
Riley V. Warden (1848), 2 Exoh. 69 ; Exp, Gordon (1866), 
26 L. J. M. C. 12 ; R. v, Gordon (1856), 19 J. P. 390 ; 
Pease v, Chaytor (1863), 3 B. S. 620 ; Re Disney, Ex p, 
Allsop (1876), 82 L. T. 433. 

680. ,] — Re Fuu^r, No. 697, post, 

681. Must contain adjudication.] — R. v, Buf- 
fington (Inhabitants), No. 1133, post, 

682. Justices may supersede order — Improvl- 
dently made.] — Justices may supersede their own 
order when improvidently made. On Aug. 20 
two justices removed a pauper from the parish 
of A. to the parish of B. On Sept. 5 the church- 
wardens of B. gave notice of appeal to the sessions, 
to be holden on Oct. 17 ; on Oct. 10 the justices 
made an order, superseding their former order of 
removal, upon doubts of its validity, which super- 
sedeas was served on the parish officers of B., 
who treated it as a nullity, &> went to the sessions, 
where the justices refused to hear the appeal ; 
& now this ct. refused to grant a mandamus to 
the sessions, to enter, hear, & determine it. — R, 
v. Norfolk JJ. (1822), 5 B. & Aid. 484 ; 1 Dow. 
& Ry. K. B. 69 ; 1 Dow & By. M. 0. 17 ; 100 
E. R. 1268. 

Annotations: — Ezpld. Barons v. Lusoomhe (1835), 3 Ad. 
& El. 589. Dirtd. R. V. Middlesex JJ. (1840), 11 Ad. & 
El. 809. Reid. R. V. Altemun (1841), 10 Ad. & El. 699 ; 
R. V, West Riding of Yorkshire JJ. (1842), 2 Q. B. 705. 

683. Two orders made In error — Adoption of 
correct one.] — (1) Justices signed two orders in- 
tended to be duplicates but by mistake the order 
served upon the father ordered the mother instead 
of the father to pay one shilling & sixpence a week. 
Afterwards a correct copy of the order was drawn 
up & served upon the father ; — Held : as there 
was only one order made, the service of an incor- 
rect copy of it could not vitiate the order & a 
correct copy might afterwards be drawn up, 
served & enforced. 

(2) A justice is liable to trespass, if he commit 
a person for disobedience to an order which turns 
out to be invalid. — ^W ilkins v, Hemsworth (1838), 
7 Ad. & El. 807 ; 3 Nev. & P. K. B. 55 ; 1 Will. 
WoU. & H. 10 ; 7 L. J. M. C. 28 ; 2 Jur. 94, 301 ; 
112 B. R. 674. 

Annotations: — As to (1) Conid. R. v. Lanyon (1872), 27 
L. T. 366. As to (2) Retd. Newbould v, Coltman (1860), 
16 L. T. O. S. 488. Generally, Mentd. Foster v, Dodd 
(1867), L. R. 3 Q. B. 67. 


Atwood V. Rosser (1880), 30 C. 
0^8. — CAN. 

P* During hearing of appea 

— A conviction may bo returned 
proved at any time during the hoari 
of an appeal therefrom to the gcnei 
sessions, or, in the discretion of t 
ohalrm^, oven during an adjoumme 

(1881), 46 U. C. R. 206.— CAN. 

^^f<^^ti€arino of appea 
Williamson (No. 
(1908), 1 Sosk. L. R. 58. — CAN. 

PART VIII. SECT. 6, SUB-SECT. 2.— 

ahowj jurisdiction.} 
Without an information & warra 
thereon showing liquors kept for w 


within the magistrate's Jurisdiotion 1 
cannot make an order for destructlon.- 
h V. Hilbert (1894), 27 N. S. I 
o2. — CAN. 


67811.- .] — R. (M'SwiaaAN) v 

County Londonderry JJ., [1906] J 
I. R. 318.— IR. 

r. Order for delivery of property, Y- 
An order for the delivery of property; 
illegally detained. Sc an order for th< 
payment of the value Sc ooete oi 
msobedienoe of euoh first order, mnsi 
be made by the same lustloe. — R. v 

G87T). 3 V. L. R 

(L.) 346. — ^AUS. 


t. Second order — For payment of less 
sum than /Irsi.]— An order of lustloes for 
payment of a sum of money is no bar to 


their making a second order for part of 
that amount, the whole amoimt men- 
tioned in the first order being unpaid, & 
that order not having been aotea on, — 
Re M‘Nbe, Ex p. Alexandra Shire 
JPRl^DggT) (1879), 6 V. L. R. (L.) 

a. Service — Necessity for ,} — An order 
of justices, like a Judgment of the ot,. Is 
binding without servioe upon a deft. In 
whoso presence It has been pronounced. 
77?* V- Panton (1886), 11 V. L. R. 
503. — AUS. 

b. Validity of order-^Where decision 
on case on same matter reserved ,] — ^An 
order of justices In petty sessions con- 
ylctlng a deft, is not bad by reason of the 
fact that at the time the justices heard 
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684. Divisibility of order — Part valid & part 
Invalid.] — B. v. Fox (1753), 6 Term Rep. 148, n. ; 
Say. 309 ; 101 E. R. 482. 

Annotations: — Refd. U. v. Price (1795), 6 Term Rep. 147 ; 

R. tJ. Martyr (1810), 13 East, 55. 

685. .] — An order of justices made 

under 6 Geo. 4, c. 70, stated “ that the justices, 
after due examination had on oath, having ad- 
judged the legal place of settlement of a pauper 
lunatic, confined in a lunatic asylum, to be in M., 
did thereby require the churchwardens & over- 
seers of M. to pay to the treasurer of the lunatic 
asylum £10 16«. due for twenty -four weeks^ 
maintenance, etc., being at the rate of 9s. per week, 
& to pay the same weekly sum during so long a 
time as the pauper should remain therein.*’ The 
parish of M. appealed against this order, & in 
their notice of appeal described it as an order of 
settlement & maintenance : — Held : (1) as the 

palish of M. had treated this as the order of settle- 
ment, it must be presumed that there was no other 
order, &, therefore, the words, “ having ad- 
judged,” must be understood as words of present 
adjudication, & the order was good in this respect ; 
(2) so much of the order as was retrospective was 
bad, but it was good for the residue. — B. v. 
Maulden (Inhabitants) (1828), 8 B. & C. 78 ; 
2 Man. & Ry. K. B. 140 ; 1 Man. Ry. M. C. 380 ; 
6 L. J. O S M. C. 76 ; 108 E. R. 972. 

Annotations : — As to (1 ) FoUd. R. V. St. Nicholas, Leicester 

(1835), 3 Ad. & El. 79. As to (2) PoUd. U. v, St. Nicholas, 

Leicester (1835), 3 Ad. & Ei. 79. Apld. R. v. Green 

(1851), 20 L. J. M C. 168. Consd. Bradford Union v. 

Wilts Clerk of the Peace (1868), L. R. 3 Q. B. 604. 

686. S, P. R. V. St. Nicholas, Leicester 
(Inhabitants) (1835), 3 Ad. & El. 79 ; 4 Nev. 
& M. K. B. 624 ; 3 Nev. & M. M. 0. 60 ; 4 L. J. 
M. C. 97 ; 111 E. R. 343. 

Annotation : — Apld. H. V. Green (1851), 20 L. J, M. C. 168. 

687. .] — Lister v. Hebden Local 

Board (1878), 42 J. P. 119, D. C. 

688. Substitution of valid for invalid order — Not 
after tiling.] — Although, in general, a magistrate 
may draw up a conviction in proper form, after 
he has adjudicated ; yet, where he makes an 
order, & delivers it out, he cannot afterwards draw 
up another in a more formal shape, & treat that 
as the order made by him on the occasion upon 
which he delivered out the first order. — R. v, 
Cheshire JJ. (1833), 6 B. & Ad. 439; 2 Nev. 
& M. M. C. 25 ; 2 Nev. & M. K. B. 827 ; 2 L. J. 
M. C. 95 ; 110 E. R. 852. 

B. Particular Orders, 

Order for destruction of dogs.] — Sec Animals, 
Vol. II., p. 247, Nos. 310, 311. 

Burial expenses — Person found drowned.] — 
See Burial, Vol. VII., p. 559, No. 349. 

Order for destruction of indecent publication.] — 
See Criminal Law, Vol. XV., p. 751, No. 8095. 

Distress — Penalty for fraudulent removal to 
avoid distress.] — See Distress, Vol. XVIII., p. 
365, Nos. 1035-1040. 


Payment of friendly societies.] — See 

Friendly Bocieties, Vol. XXV., p. 327, No. 283. 
Public health.] — See Public Health. 

Other orders.] — See Titles passim. 


Sub-sect. 3. — PuNiSHMENTi 
A, Commitment and Imprisonment, 

(a) Form and Contents of Warrant, 

689. Form — Statutory form.] — Where an Act 
of Parliament gives the form of conviction for any 
offence prohibited by the Act, that form must be 
followed : & a warrant granted on a conviction 
drawn up in any other form is illegal, & the justice 
& those acting under it are trespassers. — Goss v. 
Jackson (1800), 3 Esp. 198, N. P. 

690. .] — Warrants of commitment, 

convictions, & other instruments made by magis- 
trates, are sufficient, if they correspond with the 
forms given in Summary Jurisdiction Act, 1848 
(c. 43), sched. 

Criminal Procedure Act, 1853 (c. 80), empowers 
two justices of the peace to punish, on summary 
conviction for assaidts committed on females, or 
children under fourteen years, any person charged 
before them sitting at a place where the petty 
sessions are usually held : — Held : a warrant of 
commitment for such offence, in the form given 
by Summary Jurisdiction Act, 1848 (c. 43). was 
good, although it did not state that the justices 
before whom the party was charged were sitting 
at a place where petty sessions are usually held. — 
Be Allison (1854), 10 Exch. 561 ; 18 J. P. 746 ; 
3 W. R. 62 ; 156 E. R. 561 ; svh nom. Ex p, 
Allison, 3 C. L. R. 319 ; 24 L. J. M. C. 73. 

691. Contents — Description of justices.] — A 
justice need not mention in a warrant of commit- 
ment that he is a justice. But it must appear that 
he is one on the return to an habeas corpus. Every 
act a justice does which he could not properly do 
otherwise than as justice shall be presumed to 
have been done by him as justice. — E lderton’s 
Case (1703), 2 Ld. Raym. 978 ; 6 Mod. Rep. 
73 ; Holt, K. B. 590 ; 92 E. R. 152. 

Annotations: — Refd. R. v. Talbot (1730), 11 Mod. Rop. 

415; R, V. Goodall (1754), Say. 129. Mentd. Priviledgre 

of Place (1705), 2 Salk. 546 ; \\ inter v. Miles (1809), 10 

East, 578 ; A.-G. v. Dakin (1870), L. R. 4 H. L. .338. 

692. Commitment by Lord Mayor.] — 

A commitment by a Lord Mayor of Ijondon, on 
the view of a forcible detainer, subscribed A. B. 
mayor, without adding & justice of the pea/Ce, is 
good ; for by 8 Hen. 6, c. 26, all mayors are made 
justices of peace. — L ayton’s Case (1705), 11 
Mod. Rep. 46 ; 88 E. R. 874 ; svh nom, R. v, 
Layton, 1 Salk. 353. 

Annotations : — Consd. R. v. Wilson (1835), 3 Ad. dr El. 817. 

Refd. R. y. ElwoU (1727), 2 Ld. Raym. 1514; R. v, 

GoodhaU (1754), Dumilng, 25; R. v. Oakley (1832), 4 

B. & Ad. 307. 

693. .] — Warrants of commitment 

are held valid, although the authority under 


the evidence they had reserved their 
decision in another case involving tho 
same subject matter. — Forbes v. New- 
BOULD (1898), 24 V. L. R. 176. — AUS. 

c. Order covering more than one 
complaint.] — An order Is bad if covering 
more than one matter of complaint. — 
Lohde V. Lohdb, Ex p. Lohdb, [1916] 
St. R. Qd. 117.— -AUS. 

d. Ortler for discharge of debtor .] — 
Jones v. Fletcher (1860), 9 N. B. R. 
(4 All.) 560.— CAN. 

e. Effect of.] — A magistrate's order 
imdor 61 Viot. c. 23. s. 2 (0,). is not 
equivalent to the final Judgment of a ct. 
— Re Sims v. Kellt (1890), 20 O. R. 


291.— CAN. 

f. Order for particulars.] — On a 
preliminary hearing, a magistrate has 
power, on tho application of the 
accused, to make an order for parti- 
culars. — R. V. Myers (Man.), [1925] 
2 W. W. R. 445.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 3.— 

A. (a). 

689 !. Form — Statutory form.] — ^Wheu 
a party was committed by virtue of a 
warrant founded on 3 Goo. III., o. 29 ; 
— Held : inasmuch as the warrant 
followed tho directions of the statute, 
it could not be objected to in form. — 


R. V, Wall (1832), Alo. & N. 178.-- 
IR. 

689 il. .] — Moffat v. 

Barnard (1865), 24 U. C. R. 498. — 
CAN. 

g. Whether writing necessary.] 

— ^A warrant may be partly written & 
partly printed. — R. v. Holden (1886) 
3 Man. L. R. 679,— ^AN. 

h. Seal.] — A warrant o 

commitment upon a conviction unde 
Summary Oonviotions Act must b 
authenticated by the seal of th 
magistrate. — R. u. HtjQER (1923), 3 
B. O. R. 167.— CAN. 
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Sect 5. — Judgment: Sub-sect. 3, A. (a) <£? (&) 

&ii.] 

which they were granted is not therein ^t forth. 
— R. V. Goodall (1764), 1 Keny. 122 ; Dunning, 

25 ; Say. 129 ; 96 B, R. 938. 

694 , Must recite conviction.] — A commit- 
ment on Justices Commitment Act, ^)» 

must be a commitment in execution, & is there- 
fore bad, unless it be preceded by a conviction. 

If tliis were merely a commitment for safe 
custody I should have thought the commitment 
good for that purpose ; but if it be considered as 
a commitment in execution it cannot be supported 
without an adjudication (Ashhurst, J.). R. v. 
Rhodes (1791), 4 Term Rep. 220 ; 100 E. R. 
984. 

Annotationn : — FoUd. E. v. Cooper (1796), 6 Term 
609. Refd. li. V. Staffordshiiv JJ. (1810), 12 East, 572 ; 
Lindsay r. Leigh (1848), 17 L. J. M. G. 60. 

695 , .] — A commitment in execution 

by a magistrate must state that the party has been 
convicted : setting forth that he was charged on 
oath with the offence is insufficient. — R. v. Cooper 
(1796), 6 Term Rep. 609 ; 101 E. R. 674. 

696, Conviction must be valid.] — 

A warrant of commitment reciting a conviction 
must show a good conviction. It should show on 
the face of it that the witnesses for the prosecution 
were viva voce examined on oath in presence of 
prisoner as well as on the making the complaint 
or information. — R. v. Cotesby (1844), 3 L. T. 


O. S. 74. 

697. Must show jurisdiction.] — No rule is 

more inflexible, than that, whether in a commit- 
ment, or a conviction, or order, jurisdiction must 
be made to appear (Coleridge, J .). — Re Fuller 
(1844), 1 New Sess. Cas. 284 ; sub nom. Ex p. 
Fuller, 13 L. J. M. C. 141 ; 3 L. T. O. S. 207 ; 
sub nom. R. v. Fuller, 9 J. P. 104 ; 8 Jur. 604. 

698. Place of adjudication — Petty sessions.] 

— Re Allison, No. 690, ante. 

699 . Term of imprisonment.] — A com- 

mitment in execution upon a penal statute ought 
to say for how long. — R. v. Green (1714), Fortes. 
Rep. 274 ; Gilb. 231 ; 92 E. R. 850. 

700. Nature of imprisonment — With or 

without hard labour.] — Where by a statute giving 


justices a power to commit summarily they are 
empowered to commit the offender to prison for 
a certain period, with or without hard labour, ^ 
in their warrant of commitment nothing is said 
about hard labour, it is to be taken that they did 
not mean to give hard labour, & the warrant is 
not objectionable for omitting to state whether 
the imprisonment is to be with or without hard 
labour. — Ex p. Thompson (1860), 3 L. T. 318 ; 
24 J. P. 805 ; 6 Jur. N. S. 1247 ; subsequent 
proceedings f sub nom. Re Thompson, 6 H. & N. 
193. 

Annotation : — Mentd. R. v, Elrington (1861), 1 B. & S. 688. 

(b) Validity of Warrant. 
i. In General. 

Proper contents.] — See Sub-sect. 3, A. (a), ante, 

701. Defective conclusion.] — Northampton 
(Mayor &; Churchwardens) Case (1690), Carth. 
152 ; 90 E. R. 693. 

Annotations : — Apld. Groomo r. Forrestor (1810), 5 M. & S. 
314. Consd. Daniell v. Philipps (1836), 1 Cr. M. Si R. 
662. Refd. Yaxley’s Case (1692), Carth. 291. 

702. Number of justices committing — In excess 
of statutory authority.] — Creswick v, Rooksby 
(1613), 2 Bulst. 47 ; 80 E. R. 948. 

Arnwtations : — Mentd. H. v. London (Bp.) (1743), 13 East, 
420, n. ; King v. Marsack (1790), 6 Term liep. 771. 

703. Below statutory authority.] — If a 

statute direct a commitment by two justices, a 
warrant for such purpose by one justice only is 
bad. — Franklyn’s Case (1670), 1 Mod. Rep. 68 ; 
86 E. R. 737. 

704. Want of certainty.] — A commitment, 
stating that that deft., with force & arms made 
an assault on, etc., with intent feloniously to 
steal, take & carry away, does not charge him 
with any felony created by 7 Geo. 2, c. 2. Deft, 
was therefore bailed, the crime stated, being only, 
a misdemeanour at common law : — Semhle : it is 
not necessary, that there should be the same 
certainty in a commitment as an indictment, & 
the assault being stated with a felonious intent 
to take from the person, it was sufficient {per 
Cur.). — R. v. Remnant (1793), 5 Term Rep. 169 ; 
2 Leach, 583 ; Nolan, 205 ; 101 E. R. 96. 

705. Nature of offence committed.] — A 

commitment in execution under Vagrancy Act, 


694 i Contents — Must recite cim- 
viction.] — A warrant may bo quashed 
for misreciting the conviction on w^hich 
it issued. — R. V. Browne, Ex v. 
Sandilands (1878), 4 V. L. R. L. 
138.— AUS. 

694 ii. .] — Omitting to 

state the conviction of a deft, in his 
warrant of commitment will not subject 
a justice to an action for false imprison- 
ment, provided the actual conviction 
is proved upon his defence. — Whelan 
V. Stevens (1825), Tay. 245. — CAN. 

694 iii. .] — warrant of 

commitment not showing any convic- 
tion is defective. — Ex p. Ettamass 
(1891), 2 B. C. R. 232.— CAN. 


694 iv. 

detained 


.] — Deft. wai 
under a warrant 


in gaol, 

issued on a conviction of a third offonc 
against Liquor License Act, 1888, t 
amending Acts. The warrant recite* 
the conviction, & the first convictior 
& the fact that, on a day mentioned 
deft, was “ again duly convicted ” 
Held : the warrant was good. — R. t 
McLean (1893), 25 N. S. R. 449.- 
CAN. 


694 V. 


.] — R. V. Lalond] 


(1896), 2 Terr. L. R. 281.— CAN. 


694 vi. .] — Warrant of 

commitment by two justices of the 
peace for contempt of ct. held bad 
because the warrant did not show that 
prisoner had been convicted of an 


offence. — Ee Reiben’s Commitment 
(Sask.), [1919] 1 W. W. R. 648.— CAN. 


696 1. Conviction must he 

valid.] — Eastman v, Reid (1849), 6 

U. C. R. 611.— CAN. 

697 i. Must show jurisdiction .] — 

A warrant of commitment signed by 
an Indian agent, under the provisions 
of tlio Indian Act. must clearly show 
that the agent had jurisdiction at the 
place wliere the offence was com- 
mitted. — R. V. Kennedy (1894), 10 
Man. L. R. 338. — CAN. 

697 ii. .3 — ^An Indian agent, 

acting in a magisterial cjapaoity, in 
CO mm I ting to gaol a person convicted 
of selling liquor to an Indian, contrary 
to the Indian Act, must show on the 
warrant of commitment, the district 
In which he Is acting as Indian agent. — 
R. V. McHugh (1907), 7 W. L. R. 252 ; 
13 B. C. R. 224.— CAN. 

697 iii. .] — ^The fact must 

appear that the committing magistrate 
was clothed with jurisdiction to execute 
his oflflco where the offence was com- 
mitted. — Re McMurreb (1907), 2 

E. L. R. 436.— CAN, 

697 iv. .] — R. V. Hong Lee 

(1909), 10 W. L. R. 376 ; 14 B. C. R. 
248.— CAN. 


699 V. Term of imprisonment .] — 

A warrant of oomxnitment need not 
state the time from which the term of 
imprisonment shall to run. — 


Ex p. Smitheman (1904), 35 S C. R. 
189.— CAN. 

It. Costs of commitment .] — 

Dickson v. Crabb (1865), 24 U. C. R. 

494.— CAN. 

l. .] — Mechiam r.^HORNE 

(1890), 20 O. R. 267.— CAN. 

m. .] — A warrant of 

commitment is invalid when the 
amount of the costs of convoying the 
deft, to gaol is not fixed in the instru- 
ment of endorsed thereon. — R. v. 
Hines (1909), 7 E. L. R. 149.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 3.— 
A. (b) i. 

702 i. Nuniher of justices committing 
— In excess of statutory auihoriiy, }—li. 
V. Leconte (1906), 11 O. L. R. 408 ; 
7 O. W. R. 189 ; 11 Can. Grim. Cas. 

41.— CAN. 

7031. Below statutory authority,] 

— A commitment under 31 Viet. c. 16, 
signed by one qualified Justice, & by 
an alderman who has not taken the 
necessary oath, is Invalid to uphold 
the detention of a prisoner confined 
under It.— R. r. Boyle (1868), 4 P. R. 
256.— <;an. 

704 i. Want of certainty.] — Re Maver 
(1867), 4 W. W. & A’B. 213.— AUS. 

7051. Nature of offence com- 

mitted.] — R. V. Stockdalk (1863), 1 
Q. S. C. R. 110.— AUS. 

705 ii. .] — The warrant of 
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1824 (c. 83), which charged that the prisoner did 
‘ ‘ about & endeavour to procure charitable 
contributions, under a false pretence of being 
able to abstain from food for the space of five 
years & six months : — Held : bad, as not specifying 
any offence within the Act ; & prisoner was 

entitled to his discharge under a writ of habeas 
corpus. — R. Cavan agh (1842), 1 Dowl. N. S. 
646 ; 11 L. J. M. C. 77 ; sub nom. Re Cavanagh, 
6 J. P. 66 ; 6 Jur. 220. 

706. .] — A commitment for perjury 

stated that the prisoner in a certain affidavit made 
& sworn to by him before C., a competent autho« 
rity by law to administer the same, did falsely, 
wickedly, & corruptly commit wilful & corrupt 
perjury : — Held : the commitment was bad, for 
that it contained no statement that the offence 
was committed in a judicial proceeding. — R. v. 
Bartlett (1843), 1 Dow. & L. 95 ; 12 L. J. M. C. 
127 ; 7 J. P. 578 ; sub nom. Ex p, Bartlett, 

1 L. T. O. S. 317 ; 7 Jur. 049. 

707. .] — A warrant of commitment 

being defective, the committing magistrate while 
prisoner was undergoing his sentence substituted 
another warrant, which, after reciting that G. 
had entered into a contract in writing to serve one 
J. as a handicraftsman, & without any lawful 
excuse had made default in entering into liis 
service, stated that C., prisoner, did unlawfully 
aid, abet, counsel, & procure G. the offence in 
manner & form to commit, that is to say, C. did 
then & there, at the parish aforesaid aid, abet, 
counsel, 4&; procure G. so as not to enter into & 
not to commence his service according to the 
contract on the same day or at any time, but 
therein wholly to make default, contrary to the 
form of the statute: — Held: (1) the substituted 
warrant might be used to support the conviction ; 
(2) the substituted warrant stated the offence 
with sufficient certainty ; it was not open to the 
objection of stating several offences, aiding, 
abetting, counselling, & procuring being one act ; 
& it was not defective for not stating that the 
prisoner knew there was no lawful excuse. — Re 
Smith (1858), 3 H. & N. 227 ; 157 E. R. 455 ; 
sub nom. Ex p. Smith, 27 L. J. M. C. 180 ; 31 

L. T. O. S. 87 ; 22 J. P. 450 ; 0 W. R. 440. 

Annotation : — As to (1) Reid. Ex p. Phipps (1803), 27 J. P* 

503. 

708. Date not stated.] — A warrant of 

commitment which omits to state the day of 
the month on which it was issued is bad . — Re 
Fletcher (1843), 1 Dow. & L. 726 ; 13 L. J. 

M. C. 16 ; 8 J. P. 168 ; sub nom. Ex p, Fletcher, 

2 L. T. O. S. 127, 165 ; 8 Jur. 140. 

Annotations : — N. F. Bowdlor'a Case (1848), 12 Q. B. 612. 

Reid. K. V. Reynolds & Hodgrson (1844), 13 B- J* B. 

65 ; Fletcher v. Calthrop (1845), 1 New Soss. Cas. 529 ; 

R. V. Bidwell (1847), 2 Car. & Kir. 564 ; Henderson v. 

Preston (1888), 21 Q. B. D. 362. 

709. .] — The order [of commitment] 

is sufficiently certain if it directs the party to be 
imprisoned though it bears no date & does not 
say from what time imprisonment shall commence. 
— ^Bowdler’s Case (1848), 12 Q. B. 612 ; 116 
B, R. 999 ; sub nom. Ex p, Bowdler, Cox, M. & H. 


leo ; sub nom. Re Bowdler, 17 L. J. Q. B. 243 ; 

11 L. T. O. S. 289 ; 12 J. P. 708. 

Annotations: — Reid. Broham v, Joyce (1849), 4 Exch. 487 ; 
Henderson v. Preston (1888), 21 Q. B. D. 362. 

710. Warrant founded on Invalid conviction.]— 

Groome V, Forrester, No. 607, ante, 

711. Date of commencement of Imprisonment 
not stated.] — Bowdler’s Case, No. 709, ante, 

712. Variation from conviction.] — Wood v. 
Fenwick, No. 732, post, 

713. Signature before completion — Blanks left 
as to costs.] — Defts., justices of the peace, con- 
victed pltf. in a penalty of £2 & costs, or two 
months* imprisonment. Against this decision, 
which was given oraUy, pltf. gave notice of appeal, 

6 immediately left the ct. A conviction & 
warrant of commitment were afterwards drawn 
up, in which blanks were left for the amount of 
costs to be inserted, & so signed by defts. The 
blanks were afterwards filled up by the magis- 
trates’ clerk, & pltf. was arrested on the warrant, 
when he, for the first time, became aware of the 
amount of costs : — Held : the signing in blank 
by defts. was a mere irregularity & not an excess 
of jurisdiction ; & pltf. having brought an action 
for false imprisonment was rightly nonsuited, 
under Justices Protection Act, 1878 (c. 44), s. 1. — 
Bott V, Ackroyd (1859), 28 L. J. M. C. 207 ; 33 

L. T. O. S. 89 ; 23 J. P. 661 ; 5 Jur. N. S. 1053 ; 

7 W. R. 420. 

ii. Defective Warrant Supported by Good 

Conviction, 

714. Whether defect cured.] — If a warrant of 
commitment does not show an offence oyer which 
the magistrate who issued it has jurisdiction, an 
action lies against him for the commitment, 
although there might have been a previous regular 
conviction. — Wickes v, Clutterbuck (1826), 2 
Bing. 483 ; 10 Moore, C. P. 63 ; 3 Dow. & Ry. 

M. O. 536 ; 3 L. J. O. S. C. P. 67 ; 130 E. R. 393. 

Annotations: — Consd. R. v. Chaney (1838), 6 Dowl. 281. 
Folld. R. V. King (1843), 13 L. J. M. C. 43. Refd. Wilkins 
V. Wright (1833), 2 Cr. & M. 191 : Howard v. Gosset 
(1845), 10 Q. B. 359 ; Attwood v. Jolill’c (1848), 3 New 
SoHB. Cas. 116. 

715. .] — If a warrant of commitment in 

execution manifestly defective on the face of it, 
shows that there has been a conviction, the ct. 
will not notice the defect, until the conviction is 
returned into ct. — R. v, Taylor (1826), 7 Dow. & 
Ry. K, B. 622 ; 3 Dow. & By. M. 0. 491. 

' Annotations: — Distd. R. v. Chaney (1838), 6 Dowl. 281. 
Consd. lec Timson (1870), L. R. 5 Exch. 257. Apld. R. v. 
Lewes Prison, Exp. Doyle, [1917] 2 K. B. 254. 

716. .] — In trespass for false imprison- 

ment against two magistrat-es, defts. gave in 
evidence a conviction under 7 & 8 Geo. 4, c. 30, 
s. 24, of pltf., for uifiawfuUy & maliciously 
damaging, etc., a quantity of rushes, for which 
they adjudged pltf. to pay the sum of 10s. as a 
reasonable compensation, & 6s. Qd, for costs ; 
in default of immediate payment, pltf. to be 
imprisoned for one calendar month, unless the 
said sums should be sooner paid. The warrant 
of commitment stated the offence to be, that pltf. 


commitment stated that deft. “ did 
steal a certain waggon,** etc., without 
alleging the absence of colour of right, 
& ^thout laying in any person the 
property in the waggon ; — Held : the 
warrant contained a sufficiently definite 
statement of the alleged crime of theft. 
— R. V. Leet, 20 C. L. T. 46.— CAN. 

7121. Variation from eomneiion .) — 
R. V, Lavin (1888), 12 P. R. 642.— CAN. 

n. Delay in issuing.] — Re Curley 


(1887), Cout. 71. — CAN. 

o. Release on hail pending appeal 
— Subseauent arrest on new warrant.] 

R. V. Arscott (1885), 9 O. R. 541. 
CAN. 

p Subsequent arrest on original 

warrant]— n. v. Dtolin (1912). 21 
W. L. R. 837 ; 17 B. O. R. 207. — CAN. 

q. Signature of magistrate — Pre- 
sumption of jurisdiction,] — R. v, Nolan 


(N. S.) (1917), 28 Can. Crim. Cas. 100.— 
CAN. 

PART VIH. SECT. 6, SUB-SECT. 3.— 
A. (b) ii. 

714 i. Whether defect cured.] — Re 
Newton (otherwise Nugent) (1846), 
7 L. T. O. 8. 8.— IR. 

714 ii. .] — R. V. Fraser (1912), 

11 E. L. R. 680 ; 46 N. S. R. 218 ; 20 
Can. Crim. Cas. 167. — CAN. 
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8ed* 6* — Jvdgmeni: Svib-sect, 8, A* (h) ii. <& lii., 
(c). W 

unlawfully trespassed on land in the occupation 
of D., & cut down & carried away a quantity of 
rushes, for which offence he was ordered to pay 
the sum of 10s. penalty, & the gaoler was ordered 
to detain him for the space of one month, or until 
he should be delivered by the due order of law : — 
Held : the conviction sufficiently supported the 
commitment. — Dai^iell v. Philipps (1836), 1 
Cr. M. & R. 662 ; 3 Nev. & M. M. C. 112 ; 6 Tyr. 
293 ; 4 L. J. M. C. 67 ; 149 E. B. 1246, 

Annotations : — CoDSd. Barnos v. White (1846), 1 C. B. 192 ; 
Howard v. Goesei (1845), 10 Q. B. 359. Apld. Tarry v. 
Newman (1846), 16 M. & W. 646. Refd. He Hammond 
(1846), 9 Q. B. 92 ; Attwood v. Jollille (1848), 10 L. T. 
O. S. 392. 


717 , Conviction drawn up after warrant 

issued.] — Backer v. Smith, No, 733, po$L 

718. No jurisdiction shown.] — Where a 

warrant of commitment recited a conviction imder 
7 & 8 Geo. 4, c. 29, s. 26, alleging that deft, did 
unlawfully kill & carry away one fallow deer, the 
property of Her Majesty Queen Victoria, without 
any averment that the deer was kept in the unin- 
closed part of a forest-chase or purheu : — Held : 
as the warrant did not recite a conviction for any 
offence over which the convicting magistrate had 
jurisdiction, it was bad, & deft, was entitled to his 
discharge. — K. v. King (1843), 1 Dow. & L. 721 ; 
13 L. J. M. C. 43 ; 8 Jur. 271 ; svb nom. Ex p. 
King, 2 L. T. O. 8. 164 ; 8 J. P. 474. 

Annotations : — Refd. He Fletcher (1843), 8 J. P. 168; 
Attwood V. Jollid'o (1848), 10 L. T. O. S. 392 ; Threlkoid 
u. Smith, [1901] 2 K. B. 631. 


719. Presumption of good conviction.] — 

By 1 & 2 Geo. 4, c. 118, s. 40, the penalties imposed 
by the same are directed to be distributed, one 
half to the receiver therein mentioned, & the 
other to such persons as the convicting justices 
shall direct, & it gives no appeal to the sessions. 
Where a prisoner was committed under a warrant 
of execution, which recited that he had been 
convicted, for two months, or imtil he paid a 
penalty of £5 for an offence under sect. 33 of the 
Act, without stating how the penalty was to be 
distributed & to whom paid ; the ct. refused to 
discharge him out of custody for tl^ objection, 
holding, that the warrant did not require the 
same certainty as a conviction, & that they were 
bound to presume there had been a legal con- 
viction to found the warrant. — R. v. Rogers 
(1822), 1 Dow. & Ry. K. B. 156 ; 1 Dow. & By. 
M. 0. 69. 


ATmotations R. v. King (1843), 13 L. J. M. C. 43. 

Refd. He Fletcher (1843), 8 J. P. IGS. 


720. .] — (1) A commitment imder 

6^ Geo. 4, c. 125, s. 70 (the Pilot Act), is defec- 
tive, if it does not allege the offer by a licensed 
pilot to have been made to deft., or in his presence ; 
stating the offer in the words of the Act is in- 
sufficient. 


(2) The writ of certiorari is taken away by that 
Act, &, therefore, unless the Crown remove the 
conviction, the ct. will consider the commitment, 
although defective, as a true recital of the con* 
viction.— R. v. Chaney (1838), 6 Dowl. 281 ; 
1 Will. Woll. & H. 64 ; 7 L. J. M. C. 65 ; siib nom, 
Re Chaney, 2 Jur. 80. 

<0 ( 1 ) Folld. R. v. King: (1843), 13 L. J 
M. O, 43. Refd. CJhaney v. P^e (1841), 1 Q, B. 712 
He Peerless (1841), 10 L. J. M. CJ, 67 ; Re CaTanah (1842) 


6 Jur. 220 ; Re Fletcher (1843), 8 J. P. 168 ; jRc Reynolds 

(1844), 1 New Sess. Gas. 51 : Charter v. Greame (1849) 

13 Q. B. 216 ; Re Tlmson (1870), L. R. 5 Exch. 267. 

721. .] — By 9 Geo. 4, c. 69, s. 7, the 

certiorari is taken away & it is ato enacted, that 
no warrant of commitment shall be held void by 
reason of any defect therein, provided it be 
therein alleged that the party has been convicted 
& there be a good & valid conviction to sustain 
the same ; — Held : where the conviction w^ 
bad on the face of it, as appeared by its recital in 
the warrant of commitment, it lay on the party 
seeking to support the commitment, by producing 
the conviction to show that there was a good & 
valid conviction, to sustain the same . — Re Rey- 
nolds (1844), 1 Dow. & L. 846 ; 1 New Sess. Cas. 
61 ; 8 J. P. 199 ; sub nom, R. v. Reynolds & 
Hodgson, 13 L. J. M. C. 65 ; siib nom. Ex p. 
Reynolds, 2 L. T. O. S. 353 ; 8 Jur. 192. 
Annotation : — ^Refd. Re Dunn (1847), 5 C. B. 215. 

722. .] — The ct. will not intend a 

good conviction to support a bad commitment. — 
R. V. Tordopt (1844), 5 Q. B. 933 ; 1 Dav. & Mer. 
693 ; 8 J. P. 312 ; 114 E. R. 1500 ; sub nom. 
Re Tordoft, 1 New Sess. Cas. 171 ; 13 L. J. M. C. 
145 ; 8 Jur. 772. 

Annotations: — Refd. Re Gray (1844), 2 Dow. & L. 639; 

Lindsay r. Leigh (1848), 11 Q. B. 455. Mentd. R. v. 

Buckinghamshire JJ. (1846), 9 J. P. 70 ; R. v. Wroth 

(1845), 1 Now Sess. Cas. 494 ; Ormerod v. Chadwick 

(1847), 16 M. & W. 367 ; Re Baker (1857), 2 H. & N. 219. 

723. Conviction not before court.] — 

Where prisoner is brought up on a writ of habeas 
corpus & the return shows a commitment bad on 
the face of it, the ct. will not, on the suggestion 
that the conviction is good, adjourn the case for 
the purpose of having the conviction broi^ht up 
& amending the commitment by it. — Re Timson 
( 1870), L. R. 5 Exch. 257 ; sub nom. Ex p. Tinson, 
39 L. J. M. C. 129 ; 22 L. T. 614 ; 18 W. R. 840. 

Annotation: — Mentd. Clark v. R. (1884), 14 Q. B. D. 92. 

iii. SubstituUon of Valid for Invalid Warrant. 

724. Validity of substituted warrant.] — By 3 & 
4 Will. 4, c. 53, 8. 90, magistrates are enabled to 
amend convictions, warrants of commitment, etc., 
for offences against acts relating to smuggling. 
If an amendment be made by drawing up a new 
warrant, & of substituting that for the former, on 
the return to a habeas corpus^ it must appear that 
at the time the new warrant was drawn up, the 
justices had the former one before them, or that 
the substituted warrant was substituted by the 
authority of the same justices who signed & sealed 
the former one ; & it is not sufficient that the 
second warrant left in lieu of the first, purports 
upon the face of it to be signed & sealed by the 
same justices . — Re Elmy (1834), 1 Ad. & El. 843 ; 
3 L. J. K. B. 199 ; 110 E. R. 1430 ; sub nom. 
R. V. Elmy, 3 Nev. & M. K. B. 733 ; 2 Nev. & 
M. M. C. 378. 

Annotations : — Consd. R. v. Chaney (1838), 6 Dowl. 281 ; 

Re Smith (1858), 3 H. & N. 227. Refd. Ex p. Phipps 

(1863), 27 J. P. 603. 

725. .] — Where an Act of Parliament 

authorises magistrates to commit, if a good warrant 
of commitment be shown, the ct, will not inquire 
into the validity of a previous document under 
which prisoner was in fact committed ; since a 
conviction, if such were necessary at all, might 
be at any time drawn up to sustain a commitment 
valid in form. — R. v. Richards (1844), 5 Q, B. 
926 ; Dav. & Mer. 777 ; 114 E. R. 1497 ; sub nom. 


PART VIII. SECT. 5, SUB-SECT. 3.— < 
A. (b) iU. 

724 1 . ValidUv of BubsiUuted warrant.] 
— ^Prisoner had been committed under 


a warrant which was defective. Sub- 
sequently to the service on the gaoler 
of a writ of habeas corpus he received 
another warrant of commitment which 
was regular ; — Held : the second 


warrant of commitment was valid, 
& suffloient to detain prisoner in 
custody. — R, V. Housb (1886), 2 Man. 
L. R. 68.— CAN. 
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Re WAI.KEB, 1 New Sees. Cm. 182 ; 1 New. Mag. 
Oas. 14 ; 8vb mm. Re Bichabds, Bird, etc., 
13 L. J. M. C. 147 ; 8 Jur. 762 ; mh nom, R. v, 
Wadker, 8 J. P. 634, 

Annotations : — Re!d, Ex p. Cross 11857), 2 H. & N. 354 ; 

& Extradition Acts 1870 & 1873 (1878), 39 
Be Bailey, Be Collier (1854), 3 E. & B. 
007 ; Be Baker (1867), 2 H. & N. 219. 


726. .]-^Wliere a prisoner has been lodged 

in gaol under a bad warrant of commitment, even 
in the nature of a conviction, as, where the com- 
mitment is under Vagrancy Act, 1824 (c. 83), s. 4, 
a good warrant of commitment, subsequently 
dehvered to the gaoler, but before a rule for a 
haheaa corpus has been obtained, is a good answer 
to that rule. 


Where a writ of hctbeas corpus was granted to 
bring up a prisoner convicted under Vagrancy 
Act, 1824 (c. 83), the commitment stating that he 
had frequented, etc., a public Mghway, not 
stating it to be a place of public resort or adjacent 
thereto, & the wnt proved abortive, & then a new 
warrant was delivered to the gaoler, & subse- 
quently a rule nisi was granted for another writ 
of habeas corpus : — Held : the fact of the second 
warrant, disclosed upon affidavit, as that warrant 
would have been a good return to the writ, was 
an answer to the rule, & the rule was accordingly 
discharged. — Ex p. Cross (1867), 2 H. & N. 354 ; 
26 L. J. M. C. 201 ; 21 J. P. 407 ; 157 E. R. 147. 

Annotation: — Refd. Be Torraz & Extradition Acts 1870 & 
1873 (1878), 39 L. T. 502. 

727. .] — Re Smith, No. 707, ante. 

728. .] — Where a warrant of commitment 

was not imder the seal of the committing justices, 
& a rule nisi for a habeas corpus was obtained on 
that ground : — Held : a sufficient answer to the 
rule that another warrant properly sealed had 
been substituted after service of the rule. — 
Ex p, Pmpps (1863), 27 J. P. 503 ; suh nom. Re 
Phipps, 11 W. R. 730. 

Annotation: — Refd. Be Tonaz & Extradition Acts 1870 & 
1873 (1878), 39 L. T. 502. 


(c) Execution of Warrant, 

729. Warrant directed to parish constable — 
Execution by county police — Stationed in parish.] — 
A magistrate’s warrant of commitment upon a 
conviction for a penalty, following the form given 
in Summary Jurisdiction Act, 1848 (c. 43), 
sched, O. 1, & addressed to the constable of A., 
can only be executed by the parish constable, & 
not by a county police-constable stationed at A. 
— R. V. Sanders (1867), L. R. 1 C. 0. R. 75 ; 
36 L. J. M. 0. 87 ; 16 L. T. 331 ; 15 W. R. 752 ; 
10 Cox, 0. 0. 445, C. C. R. 

Annotations : — Mentd. Codd v. Cabe (1876), 1 Ex. P. 352 ; 
Betts V. Stevens (1909), 79 L. J. K. B. 17. 

(d) Parol Commitment. 

7B0. Parol commitment pending making out 
warrant — Validity.] — Where a justice is authorised 
to commit, he may, by parol, order the party to 
be kept in custody while a warrant is making out. 


But, in general, a parol commitment is illegal. 
Accordingly, where a justice had authority by 
statute to commit a party by warrant under his 
hand & seal ; & committed him verbally to 

prison, where he was taken without a written 
warrant : — Held : the justice was liable to an 
action of trespass ; & a warrant, properly dated, 
drawn up afterwards, was no protection to him 
against such action. — Hutchinson v. Lowndes 
(1832), 4 B. &; Ad. 118 ; 1 Nev. & M. K. B. 674 ; 
1 Nev. & M. M. C. 476 ; 2 L. J. M. C. 3 ; 110 
E. R. 400. 

Annotations: — Consd. Komp v. NbvUle (1861), 10 C. B. 
N. S. 523. Refd. WUee v. Cooper (1886), 3 Ad. & El. 
624. 


(e) Imprisonment. 

See Summary Jurisdiction Act, 1848 (c. 43), 
ss. 23, 24, 25 ; Summary Jurisdiction Act, 1879 
(c. 49), ss. 4, 18 ; Criminal Justice Administration 
Act, 1914 (c. 68), ss. 10, 12, 13, 16 ; Criminal 
Justice Act, 1926 (c. 86), ss. 27, 46 ; Summary 
Jurisdiction Rules, 1915, rr. 23, 55, 66. 

731. Imprisonment without hearing charge — 
Breach of the peace.] — Edwards v. Perris (1836), 
7 C. & P. 642. 

732. Must be warranted by statute.] — Upon a 
complaint against a servant for absenting himself 
from his service, made under 4 Geo. 4, c. 34, s. 3, 
the conviction adjudged that he should be im- 
prisoned in the house of correction, there to remain 
&; be held to hard labour for one month. The 
commitment required the keeper to receive him 
into custody, there to remain & be corrected, & 
held to hard labour for one month, following the 
words of 20 Geo. 2, c. 19, s. 2 : — Held : the 
“ correction ” therein mentioned must be under- 
stood to mean something beyond the hard labour, 
& therefore the commitment was bad, as varying 
in this respect from the conviction, & authorising 
a punishment not warranted by the statute. — 
Wood v. Fenwick (1842), 10 M. & W. 195 ; 11 
L. J. M. C. 127 ; 152 E. R. 439. 

Annotations: — Mentd. Be Hammond (1810,9 Q. B. 92; 

Roberts v. Gray, [1913] 1 K. B. 520. 

733. Joint defendants — Imprisonment until pay- 
ment of all fines & costs — Each defendant assessed 
severally.] — Three parties being informed against 
under 7 & 8 Geo. 4, c. 30, they were all con^cted 
& ordered to pay 2d, each, that being the amount 
of injury done, & Ss. for costs, or be imprisoned 
for fourteen days, until the several sums should 
be paid : — Held : a warrant in such terms was 
bad, for making the imprisonment of each party 
depend on the payment of the fines & costs 
imposed on the others as well as on himself. 

Qu, : whether a defective warrant can be cured 
by a conviction drawn up after the issue of such 
warrant. 

A bad warrant & a good conviction may be 
read together as one instrument, & the good 
conviction wiU cure the defective warrant. — 
Backer v. Smith (1848), 12 L. T. O. S. 477 ; sub 
mm. Barker v. Smith, 12 J. P. 600, N. P. 


PART VIIL SECT. 6, SUB-SECT. 3.~ 

A. (o). 

r. Suspension while appeal pend- 
ing.] — Execution of a sentence of 
Imprisonment by justices is suspended 
upon the due completion of the 
requirements of Justices Act, 1902, 
upon appeal. & the release of prisoner 
upon recognisanoe ponding the heenrlng 
of the appeal, — Ex p. Quay (1006), 8 
W. A. L. R, 193.— AUS. 

t. Comrtotion under Act suhse- 
Quently disallowedr-^W arrant executed 
after dieaZtowance.]— C lapp v, Laurason 
(1841), 0 O. S. 319.— CAN. 


a. Powers of constable — Warrard 
apparently valid.] — R. v. Kino (1889), 
18 O. R. 666.— CAN. 

b. .] — Vantasskl V . Trask 

(1894), 27 N. S. R. 329.— CAN. 

0 . To whom directed.] — A warrant of 
commitment must be directed to a 
bailiff of the county & to the gaoler 
of the county in which the proceedings 
are taken. — Be Hendry (1806), 27 
0. R. 297.— CAN. 

d. Stay of execution — To permit 
prisoner to leave jurisdiction .] — R. v. 
Fitzpatrick 82 W. L. R. 441 ; 

9 W. W. R. in ; U D. L. R. 727 ; 25 


Man. L. R. 627. — CAN. 

PART VIII. SECT. 6, SUB-SECT. 3.— 
A. (d). 

730 i. Parol commitTnent pending 
making out warrant — Validuy.] — Re 
Devaney (1866), 3 W. W. & A»B. 
103.— AUS. 

730 ii. .]— B. V. Morgan 

(1901), 21 C. L. T. 633 ; 2 O. L. R. 
413 ; affd., 21 0. L. T. 683.— CAN. 

e. Parol commiimenl to urrong goal.] 
— Campbell v, Flewelung (1874), 
16 N. R. R. (2 Pug.) 408.— CAN. 
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MAaiSTRATBS. 


Sed. 6. — Jvdgmeni: Svib-sed. 3, A. (e), B. & C./ 
4. Sects, 6 d t 7 ; S^^^sect, 

-R. V. Obipland, No. 


784. 


-.]■ 


4DT (iwte, 

735. Imprisonment without option of fine — In 
first instance.] — Under 40 Geo. 3, c. 89, as. 18, s. 


B, Fim* 

See Parfc XVII., iwef. 

C. JDiseTwge of Summena, 

See Stuumary JuiisdicUon Act, 1848 (o. 43), 
14 ; Summary Jurisdiction Act, 1879 (c. 40), 
l»r2rrra^ bl^ubTected’to'a^e o^ 8;^16 ; o, Act, 1007 (o. 17); 

imprisonment, at the discretion of the convicting . 

magistrate for having unlawful possession of 788. Offence trivial — ConsIdwaUon of absence 
G^. stores.— R. r. Willmott (1861), 1 B. &; S. of fraud.]— In determiniM whether the 
27 • 4 L T 208 : 25 J. P. 596 ; 121 E. R. 625 ; act under Summary Jurisdiction Act, 1879 (c. 49), 

’ * ’ — ^ ^ g 20^ justices could take the fact of absence of 

fraud into their consideration. — R. v, Field, etc., 
JJ., Ex p. White (1895), 64 L. J. M. C. 168 ; 11 
T. L. R. 240, D. C. 

AnnotoHona : — -Xentd. Shortt v, Robinson (1899). 68 
L. J. Q. B. 352 ; Preston v, Rodfom (1012), 107 L. T. 
410 ; Hunt v. Richardson, [1916] 2 K, B. 446. 

. * . . , , „ , „ .. . 789. Though not first olTenoe.] — The 

iiupris!oned, & such deft, shall then be in prison powers of a justice of the peace, under Summary 
undergoing imprisonment upon a conviction for Jurisdiction Act, 1879 (c. 49), 8. 16, to dismiss an 
any other offence . . . the justices may, if they information for an offence puni^able on summary 
think fit, award that the imprisonment for such conviction, where in his opinion the charge 
subsequent offence shall commence at the expira- though proved is in the particular case of so 
tion of the imprisonment to which such deft, shall trifling a nature that it is ^expedient to inflict 
have been previously sentenced :—Held : where ^ny punishment, is not limited to a first offence. 


syh nom.* Ex p, WiLmOTT, 30 L. J. M. C. 161 ; 
7 Jut. N. S. 1063 ; 9 W. R. 633. 

736. Conviction on several offences — Consecu- 
tive terms of imprisonment.]— Summary J urisdiction 
Act. 1848 (c. 43), s. 23, enacts that when justices 
shall, upon complaint for any offence punishable 
upon summary conviction, ^judgo deft, to be 


deft, is summarily convicted at one time of 
several distinct offences, the justices have power, 
under the above sect., to award that the imprison- 
ment under one or more of the convictions shall 
commence at the expiration of the sentences 
previously pronounced. — R. v. Cutbttsh (1867), 
L, R. 2 Q. B. 379 ; 36 L. J. M. C. 70 ; 10 Cox, 
C. C. 489 ; svb nom. Re Paine, 8 B. & S. 319 ; 
15 W. R. 742 ; sub nom, R. v, Paine, 16 L. T. 
282 ; svb nom, R. v, Maidstone JJ., Ex p, Paine, 
31 J. P. 454. 

Annotatiom : — Consd. Castro v, R. (1881), 6 App. Cas. 229 : 
R. V, Martin, [1911] 2 K. B. 450. 

737. Limited to two terms.] — 


but may be exercised, notwithstanding proof of 
previous conviction be tendered. — Vinters v, 
fSieedman (1901), 71 L. J. K. B. 48 ; 06 J. P. 
135 ; 18 T. L. R. 77 ; sub nom. Venters v, 
Freedman, 85 L. T. 628 ; 20 Cox, C. C. 98, D. C. 

Particular offences.] — See Titles passim. 

740. Extenuating circumstances — Same offence 
by other persons.] — Where a person is charged 
with the offence of causing on obstruction on the 
footway by placing in front of his shop a stall 
which projects some distance over the footway, 
the fact that other shopkeepers in the same street 
are causing an even greater obstruction by put- 
ting stalls in front of their shops is an extenuating 


Although, upon the authority of R. v. Cuibush, ^® extenuating 

No. 736, ante, justices, before whom a deft, is at circumstance within Probation of Offenders Act, 
■ 1907 (c. 17), s. 1 (1), which entitles the justices to 

dismiss the summons under that sub-sect. — 
Dunning v. Trainer (1909), 101 L. T. 421 ; 73 
J. P. 400 ; 25 T. L. R. 658 ; 7 L. G. R. 919 ; 


one & the same time convicted of several distinct 
offences, have jurisdiction under S ummar y Juris- 
diction Act, 1848 (c. 43), s. 25, to pass two 
^ntences to nm consecutively, they have no 
jurisdiction to pass more than two consecutive 
sentences. — R. v. Martin. [1911] 2 K. B. 450; 
80 L. J. K, B. 876 ; 105 L. T. 220 ; 75 J. P. 
426 ; 27 T. L. R. 460 ; 22 Cox, C. C. 560, D. C. 

In default of payment of fine.l—See Part XVH.. 
Sect. 2, post. 

In default of sufficient distress.] — See Distress, 
Vol. XVIII., pp. 433 et seq. 


part VIII. SECT. 6, sub-sect. 

A. (e). 

J'^nprisonment urithoxU option 
of fincr—ln first instance.}— Held : the 
^^rrant to Imprleon being* for an 
absolute time, without any reference 
to the ^rlier payment of fine & costs, 
was illegal & void. — Trigerson v. 
BOAim OF Police of Cobourg (1841), 
o U. o. 405. — CAN. 

ri — Under Summary 
magistrates cannot 
to imprison 
absolutely for so many days, but only 

for so many days unless 
fine & costs be sooner paid. — 
(1847), 5 U. C. R. 

t-ImpriscmrrmU with hard labour 

conviction.]— On a 
^ conviction & 
commitment on the ground 
® oonvictlou Only warrants the 
imprisonment without hard labour 

must • VTiBonev 

on the last 


22 Cox, C. C. 170, D. C. 


Sub -SECT. 4. — Costs. 

See Summary Jurisdiction Act, 1848 (c. 43), 
ss. 18, 24, 26 ; Summary Jurisdiction Act, 1879 
(c. 49), ss. 8, 35, 47, 49 ; Criminal Justice Adminis- 
tration Act, 1914 (c. 68), 8. 5. 


g. 


In default of distress.]- 


11- V. Mathewsom (1889), 1 Terr. L. R. 
168. — CAN. 

/ 1 nT~7~,« • i — It. V. Hamilton 

(1889), I Terr. L. R. 172. — CAN. 


k. 


, , ^ ^ •.] — R. V. Farrar (1890), 

lie. L. T. 25 ; 1 Terr. L. R. 306.— 

CAN. 

- !• Hard labour must he warranted 

by statute.] — R. v. Martin (1852), 4 
Ir. Jur. 322.— IR. 

jn- General power to inflict .] — 

Though no jpower is given to justices 



j-ur usiug words caiciuatea to provoke 
a breach of the peace, to inflict hard 
labour in addition to linpriBonment as 
provided by that sect., yet justices 
have power to do so by Justices of the 
Peace Act, 1866. s. 42.— Re R. v. 
Gannon, R. v. Price (1880), 2 N. Z. 
L R. 62 (S. C.).— N.Z. 

n. Place of imprisonment.] — Re 
Burke (1894), 27 N. 8. R. 286.— CAN. 

. ^or non-payment of costs^No con- 

V. Morningstar (1906), 11 
O. L. R. 318 ; 7 O. W. R. 167.^AN. 


p. Two months — Meaning of.] — He 
Nkilly (1911), 9 E. L. R. 345.— CAN. 

q. Regulationa as to whipping.] — 
R. V . Boardman (1914), 29 W. L . R. 
176 : 6 W. W. R. 1304 ; 18 D. L. 11. 
6 ; 23 Can. Crlm. Cas. 191.— CAN. 

r. Prisoner irregularly convicted — 
Power of court to impose further 
imprisonment.] — Where a prisoner is 
serving a sentence under a conviction 
by a magistrate who tried the case 
with irregularity, the ct. has power, 
nevertheless, under Oimlnal Code, 
s. 1120. to order his further detention, 
but only when the Interests of Justice 
render such action necessary. — Ex p. 
Carroll (N. B.) (1018), 41 D. L. K. 
196. — CAN. 

PART VIII. SECT. 6, SUB-SECT. 4. 

t. Dis^etion of magistrate — Com- 
plaint withdrawn. ] — Whore complainant 
claimed an amount in excess of that 
over which a course of petty sessions 
has Jurisdiction, & the complaint is, 
upon the ct.’s refusal to hear It upon 
tb® ground of want of jurisdlotion, 
withdrawn, deft, is not entitled as of 
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741 « ProojMdliigs relating to revenue — Power of 
court of sununary Jurisdiction— To give costs for or 
against crown.] — By virtue of Sununary Juris- 
diction Acts, 1848 (c. 48), s. 18, & 1879 (c, 49), 
8. 53, a ct. of summary Jurisdiction has power to 
give costs for or against the Crown in 
taken by the Crown under any of the statutes 
relating to His Majesty’s revenue under the 
control of the Commrs, of Inland Revenue. — 
Thomas r. Pritchard, [1903] 1 K, B. 209 ; 72 
L. J. K. B. 28 ; 87 L. T. 688 ; 67 J. P. 71 ; 61 
W. R. 68 ; 19 T. L. R. 10 ; 47 Sol. Jo. 32 ; 20 
Cox, C. C. 376, D. C. 

Annotation: — ^Re!d. Re Lettsrs Patent No. 139,207. Re 

Oarbouit Akt., [1924] 2 Oh. 53. 

742. Costs paid to clerk to justices — Re- 

covery from clerk as debt due to Crown.] — On in- 
formations laid by an officer of Inland Revenue 
under Dog licences Act, 1867 (c. 6), s. 8, against 
three defts. respectively for keeping a dog without 
a licence the justices dismissed the informations 
& ordered defts. to pay certain sums as costs 
under Summary Jurisdiction Act, 1879 (c. 49), 
8. 16. Defts. paid the costs to the clerk to the 
justices. 

On an information ffied by the A.-G. claiming 
from the clerk to the justices as a debt due to the 
Crown the residue of the sums so received by him 
after deducting the amount of certain fees autho- 
rised to be taken by him by an authorised table 
of fees & allowances : — Held : the Crown was 
entitled to recover. — A.-G. v, Clark, [1909] 2 
2 K. B. 7 ; 78 L. J. K. B. 371 ; 100 L. T. 600 ; 
73 J. P. 243 ; 26 T. L. R. 318. 

Recovery of costs — By distress or Imprisonment 
In default.] — See Distress, Vol. XVIII., p. 436, 
Nos. 1721-1729. 


SECT. 6.---R£STITUnON OF PROPERTY. 

See, generaUy, Criminal Law, Vol. XV., pp. 617 
et aeq. 

Powers of metropolitan police magistrate.] — 
See Part VI., Sect. 4, ante. 


Sect. 7. -RECOGNISANCES TO KEEP THE 

PEACE. 

Sub-sect. 1. — In General. 

See Summary Jurisdiction Act, 1879 (c. 49), 
ss. 4, 7, 9, 23, 25, 26, 31, 42 ; Probation of 
Offenders Act, 1907 (c. 17) ; Criminal Justice 
Administration Act, 1914 (c. 68), s. 24 ; Criminal 
Justice Act, 1925 (c. 86), s, 26 ; Summary Juris- 
diction Rules, 1886, r. 17 ; Summary Jurisdiction 
Rules, 1915, rr. 28-31, 33-35. 

743. Power of justice to take recognisance — 
Discretion — Interference by High Court.] — R. r. 
Tregarthen, No. 757, post. 

744. Reduction of amount of 

security.] — The Ct. of K. B. cannot interfere to 
reduce the amount of security which the magis- 
trates require a deft, to give for the preservation 
of the peace. — R. v. Holloway (1834), 2 Dowl. 
625. 

745. Period of recognisance.] — R. v. Franklyn 
(1731), 2 Barn. K. B. 85 ; 94 B. R. 372. 

746. .] — A justice of the peace is autho- 

rised to require surety of the peace for a limited 
time, according to his discretion, &; need not bind 
the party over to the next sessions only. — Willes 
V. Bridger (1819), 2 B. & Aid. 278 ; 106 E. R. 
368. 

Annotations: — Consd. Prickctt v. Gmtrex (1846), 8 Q, B. 

1020 ; Lausbury v. lliloy, [1914] 3 K. B. 229. 


right to costs. — Kitchen & Sons v. 
DULLER (1896), 22 V. L. R. 265. — AUS. 

a. As to scale of costs .] — In 

COSOS where the proceedings ought to 
be summary, pitf. will only be entitled 
to summary costs. — O’Connoh v. New 
Brunswick & Nova Sootia Land Co. 
(1841), 3 N. B. R. (1 Kerr) 276.— CAN. 

b. .] — Ex p. Raywouiti 

(1896), 34 N. B. R. 74.— CAN. 

0 , .] — A magistrat/O has a 

discretion to award lower costs than 
those prescribed in the rules, but lie 
cannot award higher costs, &, if he docs, 
prohibition will go in respect of the 
excess. — Reid v. Pearce & Stanford 
(1907), 26 N. Z. L. R. 1025.— N.Z. 

d. As to costs of conveying to 

gaol.]—li. V, Grant (1889), 18 0. R. 
169. — CAN. 

e. .] — R. V. Good (1889), 

17 O. R. 725.— CAN. 

-.] — R. V. Rowlin (1890), 
19 O. R. 199.— CAN. 

-.] — R. V. McDonald 
(lg93), 26 N. S. R. 94.— CAN. 

h. .] — Ex p. Ross (1878), 

2 P. & B. 337.— CAN. 

k. .] — It is not an excess of 

jurisdiction In a conviction under 
C. T. Act to award costs other than 
those provided for by 52 Viet. c. 45, 
8. 2. — Ex p, Howard (1893), 32 
N. B. R. 237.— CAN. 

\. Jurisdiction to ausird,] — Where 
justices acting under Health Act, 1890, 
8. 236, have no jurisdiction to deal with 
a complaint they have no jurisdiction 
to award costs. — Dowd v. Violet 
Town Shire (President) (1899), 25 
V. L. II. 251.— AUS. 

m . A gainst whom awarded — Person not 
party to proceedings.]- — In proceedings 
before justices there is no jurisdiotion 
to award costs against a i^rson not a 
party to the proceedings.— kavannaqh 


V. Herbtg (1907), 9 W. A. L. R. 121.— 
AUS. 

n. When summons dismissed.] 

— Ex j7. Beattie (1862), 10 N. B. R. 
(5 AU.) 377.— CAN. 

o. .] — Magistrates have 

no jurisdiction to award costs against 
either party when adjoumiug the hear- 
ing of a summons or when dismissing 
a summons without prejudice. — R. 
(Roche) v. County Cijvre JJ. (1912), 
46 I. L. T. 80.— IR. 

p. Police constable.] — Where 

a police constable prosecutes as a 
coninion informer there is jurisdiction 
to give costs against him, but iu most 
cases the ct. ought not to take this 
coiu'so. — R. V, Armagh JJ., [1918] 
2 I. R. 347.— IR. 

q. I'o whom awarded.] — R. v. 
Murray (1875), 10 N. S. R. (1 R. & C.) 
58.— CAN. 

r. Whether stated in conviction. ] 

— R. V. Akerman (1883), 1 B. C. R. 
pt. 1, 255.— CAN. 

t. Power to award — Must be given by 
statute.] — There is no general power to 
award costs upon a conviction imder an 
Ontario statute, whore such power Is 
not given by the statute itself. — R. v. 
Lennon (1879), 44 U.C. R. 456.— CAN. 

aa. Conviction must be good .] — 

R. V. Clark (1883), 2 O. R. 523.— CAN. 

bb. No necessity to state amount 
on minute of co7iviction.] — If costs are 
awarded on a conviction imdcr 
Summary Convictions Act, it is not 
necessary to state the amount of the 
costs in the minute of conviction made 
under sect. 53, unless deft, requires it. 
— Ex p. Porter (1889), 28 N. B. R. 
587.— CAN. 

CO. .] — It is not necessary that the 

minute of conviction fix the amount 
of the costs. — R, v. Fraser, R. r. 
Rosenoit' (Alta.), [1923] 2 W. W. R. 
395 ; 39 Can. Crim. Cas. 366. — CAN. 


dd. What costs awarded.] — R. v. Laird 
(1889), 1 Terr. L. R. 179.— CAN. 

ee. .] — R.v.Codb (1908), 1 Soak. 

L. R. 295 ; 7 W. L. R. 814.— CAN. 

ff . Execution for costs — Form.] — R. v. 
Roberts (1895), 27 N. S. R. 381.— CAN. 

gg. Costs excessive — No ground for 
interference with conviction.] — The ct. 
will not Interfere with a conviction 
on the ground that the costs are 
excessive, where it is not shown in 
what particular they are excessive. — 
R. V. Davis, Exp. Vanbuskirk (1907), 
38 N. B. R. 335 ; 4 E. L. R. 224.— CAN. 

hh. Illegal costs — Conviction amended. ] 
— R. V. Gage (2) (Ont.) (1917), 27 
Can. Crim. Cas. 330. — CAN. 

kk. To whom payable — WheUier stated 
on conviction. ] — When costs are imposed 
the conviction should state to whom the 
costs arc to be paid. — Bowman v. Bar- 
clay (1885), 3 N. Z. L. R. 463 (S.. C.). 
— N.Z. 


H. 


.J — wnere costs are im- 


E osed on a conviction obtained under 
iconsing Act, 1881, the conviction 
should state to whom the costs are to 
bo paid. — W alker v. Purcell (1898). 
10 N. Z. L. R. 691.— N.Z. 

mm. .1 — Toomanu, Trea- 

nor (1899), 17 N .Z. L. R. 467.— N.Z. 


PART VIII. SECT. 7, SUB-SECT. 1. 

nn. Power of justice to take recognis- 
ance .] — The taking of a recognisance, 
being a merely ministerial act, may bo 
done by a justice outside of the county 
in which ho has jurisdiotion. — Flood 
V. Dublin County Council (1907), 4i 
I. L. T. 120.— IR. 

oo. Not ousted by claim of 

right .] — The foot that threats, or an 
assault, which would authorise justices 
in requiring sureties for the peace Sc 
good behaviour, arose by rea&on of a 
bond fide dispute as to title, does not 
oust the jurisdiction of the justices to 
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Maoistratss. 


Sect. 7, — Recognisances to keep the peace : Svb-sects. 

1 <fc2.] 

747. Should be definite.] — A recog- 

nisance to be of good behaviour should bind for 
a definite period. — R. v. Edgar (1913), 100 L. T. 
416 ; 77 J. P. 356 ; 29 T. L. R. 512 ; 57 Sol. Jo. 
619 ; 23 Cox, C. C. 658 ; 9 Cr. App. Rep. 13, 
C. C. A. 

748. Extent of recognisance — Not confined to 
complainant.] — Ex p, Aston, No. 778, post. 

749. Nature of recognisance — Substitution for 
punishment.] — Semble : the giving of security to 
be of good behaviour was intended by Summary 
Jurisdiction Act, 1879 (c. 49), s. 16, as a substitu- 
tion for punishment, & by giving such security a 
deft, is placed in precisely the same position as if 

E unishment had been inflicted upon &; siifEered 
y him. — R. v. Miles U890), 24 Q. B. D. 423 ; 
69 L. J. M. C. 56 ; 62 L. T. 672 ; 64 J. P. 649 ; 
38 W. R. 334 ; 6 T. L. R. 186 ; 17 Cox, C. C. 9, 
0. C. R. 

Annotations :--JILentd. R. v. Friel (1890), 17 Cox, C. C. 325; 
Heed V, Nutt (1890), 59 L. J. Q. B. 311 ; Ryloy v. Brown 
(1890), 62 L. T. 458 ; Haynes v. Davis, [1915] 1 K. B. 
332. 


760. Copy of depositions — Defendant not en- 
titled to.] — An information was laid against A 
by C. that the latter apprehended some bodily 
harm from the former ; & upon the hearing of the 
case the justices required A. to enter into a recog- 
nisance with sureties to do what should be then 
& there enjoined him by the ct., & in the mean- 
time to keep the peace, & in default to be com- 
mitted. 


Upon A.’s applying for a copy of the deposition 
the justices refused them, & upon afterwards 
applying to this ct. for a rule requiring the 
justices to furnish him with a copy : — Held : as 
he was not committed to take his trial for any 
offence, Indictable Offences Act, 1848 (c. 42), 
s. 27, did not apply, & he was not entitled to 
such a copy. — R. v. Davies, etc., Hereford- 
shire JJ. (1850), 1 L. M. & P. 323 ; suh nom. 
Ex p. Humphrys, 4 New Mag. Cas. 86 ; 4 New 
Sess. Cas. 179 ; 19 L. J. M. C. 189 ; 15 L. T. 
O. S. 142 ; 14 J. P. 340 ; 15 Jur. 608. 

751. Conviction for assault — On application for 
recognisances — Jurisdiction of justices.] — When an 
appheation is made to justices to compel a party 
to enter into recognisances to keep the peace 
towards another, they have no jurisdiction upon 
such application to convict the party of an 
as^ult, even though an assault was given in 
evidence of complainant : 

A. struck B. & threatened to do so again, where- 
upon B. preferred articles of the peace against A. 
Upon the hearing B. gave evidence of the assault, 
& at the termination of the evidence, the justices 
l^nvicted A. of a common assault & fined him ; 
B. however, protested against their proceeding 
as upon an information for an assault, wishing 
only to have sureties to keep the peace, intending 
to seek some^ other tribunal for the charge of 
assaifit ; the justices however, persisted in their 
conviction : Held : the justices were wrong, & 
Wie conviction was made without jurisdiction, — 
R. V. Deny, etc., JJ. (1851), 2 L. M. & P. 230 ; 

^ • 20 L. J. M. C. 189 ; 16 

818 ; svb nom, R. v. Devon JJ., 16 L. T, 


O. S. 419 ; svh nom, R. v. Totnbss JJ., 16 Jur. 
227. 

Annotations: — Distd. Re Hawkins fe Seymour, Wiltshire 
JJ. (1863). 11 W. R. 694. Consd. Nicholson v. Booth & 
Naylor (1888), 57 L. J. M. O. 43. Befd, Re Murphy, 
Ex p. London School Board (187 7), 46 L, J. M. C. 193 ; 
R. V. Gaunt (1895), 12 T. L. R 62. 

Removal of certiorari.] — See Crown Practice, 
Vol. XVI., p. 434, Nos. 2958-2900. 

762. Discharge of recognisance — Death of de- 
fendant.] — R. V. Farwell (1728), 1 Bam. K. B. 
Ill ; 94 E. R. 77. 


Sub-sect. 2. — Grounds for Requiring 
Recognisances. 

753. Necessity for bodily fear — By particular 
Individual.] — The surety of the good behaviour 
extends to any breach of the peace & an affray 
by matter of dread or fear to the subject ; but 
not to chiding words ; there should be an assault 
or lying in wait. — ^Anon. (1486), Jenk. 173 ; 145 
E. R. 113. 

754. .] — Phillips v, Gateshead JJ. 

(1879), TimeSy July 15. 

755 . .] — Where a ct. of summary 

jurisdiction is satisfied that a person who is 
brought before it has been guilty of inciting 
others to commit breaches of the peace & intends 
to persevere in such incitement the ct. may order 
him to enter into recognisances & to find sureties 
for his good behaviour or to be imprisoned in 
default of so doing. 

Whatever the origin of that jurisdiction may 
be, whether it be derived from the common law, 
from the commission of conservators of the peace, 
of from 34 Edw. 3, c. 1, or otherwise, the practice 
of making such orders for the purpose of preventing 
apprehended breaches of the peace, has been too 
well established for a long period of years to 
allow of its propriety being questioned at the 
present day. 

It is not essential to the exercise of that juris- 
diction that the conduct of deft, should have 
caused any individual person to go in bodily fear. 
— Lansbury V, Riley, [1914] 3 K. B. 229 ; 83 
L. J. K. B. 1226 ; 109 L. T. 646 ; 77 J. P. 440 ; 
29 T. L. R. 733 ; 23 Cox, C. C. 682, D. C. 

766. Threatened breach of the peace.] — Applt., 
a Protestant lecturer, had held meetings in public 
places in the town of Liverpool, causing large 
crowds to assemble & obstruct the thoroughfares. 
In addressing those meetings he used gestures & 
languages which were highly insulting to the 
religion of the Roman Catholic inhabitants, of 
whom there is a largo body in Liverpool. The 
natural consequence of his words & conduct on 
those occasions was to cause, & his words & 
conduct had in fact caused, breaches of the peace 
to be committed by his opponents & supporters, 
& he threatened & intended to hold similar 
meetings in the town, & to act & speak in a 
similar way, in the future. At one of the meetings 
he told his supporters that he had been informed 
that the Catholics were going to bring sticks ; & 
on some of his supporters saying that they would 
bring sticks too, he said that he looked to them for 
protection. A local Act in force in Liverpool 
prohibits, under a penalty, the use of threatening, 


require bucIi sureties. — R. (M 
HOLLAND) V. Monaghan JJ., [1914 
1. K. 156. — IR. 

recognisance — 8 

(x. 1.) (1908), 8 W. L. R. 357. — CA 
p. Contenis ,] — A recognisance to 


valid under the statute must state 
the offence with which the accused is 
charged, or at least show the recognis- 
ance was for his appearance to answer 
some (^ige of a criminal nature made 
ag^nst hun. — R. v, Cruiokshank & 
Tho^ON (1864), 5 Nfld. L. R. 60.— 


PART VIII. SECT. 7, SUB-SECT. 2. 

766 i. Threatened breach of the peaee..] 
— R. r. Brunandan Prasad (1914), 
I. L. R. 37 All. 33.— IND. 

766 a. J— R. (Lanyon) V. Barry 

(1890), 26 L. R. It. io.— IR. 

766 Ui. .] — R. (Orb) V, London- 
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abusive & insulting words & behaviour in the 
streets whereby a breach of the peace may be 
occasioned : — Held : on proof of those facts before 
the^ l^verpool stipendiary magistrate, he had 
jurisdiction to bind over applt. in recognisances 
to be of good behaviour. 

Semble : justices have jurisdiction to bind over 
to be of good behaviour a person who, in addressing 
meetings^ in public places, although he does not 
directly incite to the commission of breaches of 
the peace, uses language the natural consequence 
of which is that breaches of the peace will be 
committed by others & who intends to hold 
similar meetings & use similar language in the 
future. — Wise v. Dunning, [1902] 1 K. B. 167 ; 
71 L. J. K. B. 165 ; 86 L. T. 721 ; 66 J. P. 212 ; 
60 W. K. 317 ; 18 T. L. R. 86 ; 46 Sol. Jo. 162 ; 
20 Cox, C. C. 121, D. 0. 

Annotations : — Apld. R. V, Little & Diinninff, Ex p. Wine 
(1909), 101 L. T. 859. Reid. Lansbiiry v. Ililey, [1914] 

3 K. B. 229 ; R. v, Halliday, [1917] A. C. 260 : Everett 
V. Griffltba, [1021] 1 A. C. 631. 

757. Abusive language.] — A party gave 

information on oath before a magistrate, that 
from certain language used towards him he was 
in bodily fear from another ; the magistrate, 
upon hearing the complaint, required the latter to 
enter into recognisances to keep the peace. On 
motion to discharge the recognisances, on the 
ground that the language was used in a meta- 
phorical sense only, the ct. refused to interfere, 
because it was for the magistrate to judge in 
what sense the language was used. — R. v. Tre- 
GARTHEN (1833), 6 B. & Ad, 678 ; 2 Nev. & M. 

K. B. 379 ; 1 Nev. & M. M. C. 431 ; 110 E. R. 
941. 

Annotations: — Consd. R. v, Dunn (1840), 12 Ad. & El. 
599. Refd. Lort v. Hutton (1876), 45 L. J. M. C. 95. 

758 . No averment as to going In bodily 

fear.] — On the hearing by justices of a summons 
against a deft, for thi’eatening to assault com- 
plainant, deft, alleged that complainant had used 
threatening language towards him, but he made 
no formal charge against complainant. The 
justices, after hearing the evidence of complainant 
& deft,, found as a fact that there was a real 
danger of a breach of the peace on the part of 
both parties, & they ordered both of them to be 
bound over to be of good behaviour. The order 
made against complainant, as drawn up, contained 
no averment that deft, went in bodily fear of 
complainant : — Held : the justices had, in the 
circumstances, power to order complainant to be 
bound over, & the absence from the order of an 
averment that deft, went in bodily fear of com- 
plainant did not render it bad on its face. — R. v. 
Wilkins, [1907] 2 K. B. 380 ; sub nom, R. v, 
Wilkins, Ex p. John, 76 L. J. K. B. 722 ; 96 

L. T. 721 ; 71 J. P. 327 ; 21 Cox, 0. C. 443, 

D. C. 

Annotation: — Reid. Lonebury v. Riley, [1914] 3 K. B. 229. 

759. Date of apprehended breach passed.] 

— R. v. Little & Dunning, Ex p. Wise, No. 1187, 
post. 

760. By complainant.] — Phillips v. 

Gateshead .TJ. (1879), Times, July 16. 

761. Incitement to breach of the peace.] — 
Appltfi., with a considerable number of other 
persons, forming a body called the Salvation 


Army, assembled together in the streets of a 
town for a lawful object, & with no intention of 
carrying out their object unlawfully, or by the 
use of physical force, but knowing that their 
assembly would be opposed & resisted by other 
persons in such a way as would in all probability 
tend to the committing of a breach of the peace 
on the part of such opposing persons. A dis- 
turbance of the peace having been created by the 
forcible opposition of a number of persons to the 
assembly & procession through the streets of 
applts. & the Salvation Army, who themselves 
used no force or violence : — Held : applts. had 
not been guilty of “unlawfully & tumultuously 
assembling,” etc., & could not therefore be 
convicted of that offence, nor be bound over to 
keep the peace. — ^Beatty v. Gillbanks (1882), 

9 Q. B. D. 808 ; 61 L. J. M. 0. 117 ; 47 L. T. 
194 ; 46 J. P. 789 ; 31 W. R. 276 ; 15 Cox, 0. 0. 
138, D. C. 

Annotations: — Refd. O’Kelly r. Harvey (1882), 15 Oox, 
C. C. 435 ; R. v. Graham « Burns (1888), 4 T. L. R. 212 ; 
R. -y. Clarkson (1892), 8 T. L. R. 248 ; Wise v. Dunning, 
[1902] 1 K. B. 167. 

762. .] — Lansbury V , Riley, No. 755, ante. 

763. Publication of libel.] — A justice of peace 
has authority to issue his warrant for tlie arrest 
of a party charged [on oath] with having published 
a libel ; &, upon the neglect of the party so arrested 
to find sureties, may commit him to prison, there 
to remain till ho be delivered by due course of law. 
— Butt v. Conant (1820), 1 Brod. & Bing. 648 ; 

4 Moore, C. P. 195 ; 129 E. R. 834. 

Annotations. — Consd. Lansbury v. RJloy, [1914] 3 K. B. 
229. Refd. Caudle v. Seymour (1841), 1 Q. B. 889 ; 
R. V. Bartlett (1843), 12 L. J. M. C. 127 ; Haylock v. 
Sparko (1853), 1 E. & B. 471. Mentd. R. v. Casement, 
[1917] 1 K. B. 98. 

704 , Tendancy to breach of the peace.] — 

A justice of the peace has jurisdiction to require 
sureties for good behaviour of a person charged 
before him upon information with having pub- 
lished a libel calculated to produce a breach of 
the peace ; in default of such sureties, to 
commit the party so charged to prison. — H ay- 
lock V . Sparke (1853), 1 E. & B. 471 ; 22 L. J. 

M. C. 67 ; 20 L. T. O. S. 276 ; 17 J. P. 262 ; 17 
Jur, 731 ; 118 E. R. 512. 

Annotations: — Consd. Lansbury v. Riley, [1914] 3 K. B. 
229. Mentd. Kirby v. Simpson (1854), 2 C. L. R. 1286 ; 
R. V, Shopberd (1854), 18 J. P. 310 ; M‘Mahon v. Lennard 
(1868), 6 H. L. Cas. 970 ; West Riding of Yorkshire 
Rivers Board r. Robinson, [1907] 1 K. B. 431. 

765. On dismissal of charge of assault.] — An 
information was laid against A. for an assault & 
battery, & a summons issued against him for 
that offence. At the hearing, the justices dis- 
missed the information & gave him a certificate, 
but they ordered him in respect of the charge to 
enter into his own recognisance in £50 to keep 
the peace for six months : — Held : notwith- 
standing the justices dismissed the information, 
they were legally justified in requiring a recog- 
nisance to keep the peace . — Ex p. Davis (1871), 
24 L. T. 647 , 35 J, P, 561. 

766. Abusive words — To magistrate.] — A 
magistrate may bind to good behaviour a person 
who abuses him, but he cannot imprison except 
while in the duties of his office.-^iMMONS v, 

I Sweets (1687), Cro. Eliz, 78 ; 78 B. R. 338. 


DERRY JJ. (1891), 28 L. R. Ir. 440. — 
IR. 

760 iv, .] — R V , Jbllbtt, [1919] 

2 I. R. 79.~-IR. 

766 V. .] — Qoodallv. Tb Kooti 

(1890), 9 N. Z. L. R. 26.— N.2. 

a* — • Does not indvde threat of 
malioUms prosecution.] — R. v, Rao- 


HUBAR (1879), I. L. R. 2 All. 351.-— 
IND. 

r. On dismissal of charge of ires- 
pasa.\—Ii, V. Chowdhry (1869), 2 
B. L. R. App. 28. — IND. 

t. Recognisance in addition to imprisem- 
meni — Offence must he one involving 

breach o/pcctcc.l^-KANNOOKARAN Kun- 


HAMAD V . R. (1902), I. L. R. 26 Mad. 
469.— IND. 

a. Incitement to breach of duty .] — 
R. V . Cork JJ. (1882), 15 Cox. 0. 0. 
149.— IR. 

b. .] — R. (Reynolds) v. County 

Cork JJ. (1882), 10 L. R. Ir. 1.— IR, 

0. .] — R. (B'kbhan) V . Queens, 
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Sect. 7. — Recognisances to keep the peace: Svi)-8ect8. 
2, 3 4. Sect 8 .] 

707 .] — Bill v. Neal (1661), 1 

Lev. 62; 83 B. R. 292. ^ 

Annotations : — Mentd. Coxetcr y. Ptu'sons ( 1 69J ), 1 Ld. 
Raym. 423 ; How v. Prlnne (1702), 2 Ld. Raym. 812, 
Alexander v. Jenkins (1892), 66 L. T. 391. 

703 , .] — A contemptuous carriage to 

a magistrate is a breach of good behaviour, & ho 
to whom such affront is offered may bind the party 
offending to his good behaviour ; or if he has no 
sureties commit him till he find some. — R. v, 
Rogers (1702), Holt, K. B. 331 ; 2 Ld. Raym. 
777 ; 7 Mod. Rep. 28 ; 2 Salk. 425 ; 90 E. R. 


1083. 

709, ,] — H. V , Scarborough (Baiijff) 

(1728), 1 Barn. K. B. 73 ; 94 E. R. 61. 

Frequenting gaming-houses .] — See Gaming & 
Wagering, Vol. XXV., p. 429, Nos. 292, 293. 


776. Assault on any person.] — A re- 

cognisance for keeping the peace is forfeited by an 
assault upon any person. — ^R. v. Stanley (1764), 
Say. 139 ; 96 E. R. 830. 


Sub-sect. 4. — Commitment in Default of 

Sureties. 

777. Form of commitment — Commitment for 
“ misbehaviour.'*] — Commitment for misbehaviour 
is iU ; it ought to be for want of sureties for good 
behaviour. — ^Anon. (1700), Fortes. Rep. 242 ; 92 
E. R. 836. 

778. Warrant of commitment — Contents — Par- 
ticulars of offence.] — The effect of 6 Geo. 1, c. 19, 
is to make all houses of correction public gaols or 
King’s prisons. Parties may therefore be com- 
mitted to them for want of sureties to keep the 


Sub-sect. 3. — Estreat of Recognisances. 
See Summary Jurisdiction Act, 1879 (c. 49), s. 9 ; 
Probation of Offenders Act, 1907 (c. 17), s. 6 ; 
Criminal Justice Act, 1925 (c. 86 ), s. 26. 

770. What amounts to breach — Procuring 
another to break the peace.] — A man is bound to 
the peace, & procures another to break the peace, 
this is a forfeiture of his bond, as it was said. — 
Anon, (circa 1520), Bro. N. C. 148; 73 E. R. 
911. 

Annotation: — Re!d. Stampe v. Hyde (1621), 2 Roll. Rep. 
199. 

771. Escape from arrest.] — Anon. (1584), 

Godb. 22 ; 78 E. R. 14. 

772. No bodily violence threatened.] — 

King’s Case (1588), Cro. Eliz. 86 ; 78 E. R. 345 ; 
sub nom. Anon., Moore, K. B. 249. 

Annotations: — Befd. Stampe v. Hyde (1621), 2 Roll. Rep. 
199. Mentd. Marshall v. Jennlson (1680), Freem. K. B. 
532 ; R. V. Wrightson (1708), Holt, K. B. 354 ; Haylock r. 
Sparko (1853), 1 E. & B. 471. 

773. Abusive words.] — Stampe v, Hyde 

(1621), 2 Roll. Rep. 199, 227 ; Palm. 120 ; 81 
E. R. 748, 767. 

Annotation: — Befd. Haylock v. Sparko (1853), 1 E. & B. 
471. 

774. Not tending to breach of the 

peace.] — A recognisance for good behaviour is 
not forfeited by rash, quarrelsome, or unmannerly 
words, unless they directly tend to a breach of the 
peace, to terrify others, or to promote sedition. — 
R. V, Heyward (1638), Cro. Car. 498 ; 79 E. R. 
1030. 

Annotation : — Befd. R. v. Ely JJ. (1855), 20 J. P. 116. 

775. Breach must be forcible.] — The vi et 

armis is material in an assignment of a breach of 
a recognisance for good behaviour. — R. v . Hutch- 
ings (1616), Cro. Jac. 412 ; 79 E. R. 362 ; 8 i 4 h nom, 
Hutchins v, Periam, 3 Bulst. 220. 

Annotations: — Befd. R. v. West Riding of Yorkshire JJ., 

Be Thornton (1837), 7 Ad. & El. 583 ; R. v. Ely JJ. (1855), 
20 J. P. 116. 


peace. 

A warrant of commitment for want of sureties 
to keep the peace need not set forth the words in 
which the threats complained of were conveyed, 
nor the time or place when & where they were 
spoken. 

It is no excess of jurisdiction in such a case to 
require sureties to keep the peace not only towards 
complainant for one month, but also all Her 
Majesty’s subjects. 

It is not necessary to state in the warrant that 
the justices of the peace have found the complaint 
to be true. It is enough to aver that having heard 
it & having made due examination thereon, they 
direct the party to find sureties. — Ex p, Aston 
(1844), 12 M. & W. 456 ; 1 New Sess. Cas. 73 ; 
13 L. J. M. C. 52 ; 2 L. T. O. S. 329 ; 8 J. P. 
663 ; 8 Jur. 293 ; 152 E. R. 1276. 

779. Truth of allegation.] — Ex p, 

Aston, No. 778, ante. 

780. Validity — Commitment for indefinite 

time.] — A justice’s warrant, committing a party in 
defaiilt of his finding sureties to keep the peace, 
is bad if the commitment be for no definite time, 
but until he shall find such sureties or be discharged 
by due course of law. An action lies against the 
justice for committing on such warrant ; & bona 
fides is no defence. It is not necessary that such 
warrant should fix the amount in which sureties 
are to be given. Notice of action, for a conunit- 
ment under such warrant, stated that the justice 
had caused complainant to be unlawfuUy com- 
mitted to a certain common gaol or prison in the 
borough of Monmouth, & there imprisoned & kept, 
etc., without reasonable or probable cause, from, 
etc. to, etc., naming the days ; & the notice went 
on to state that complainant would, at the expira- 
tion of one calendar month, cause a writ of sum- 
mons to be sued out of the Ct. of Q. B. against 
the justice, at complainant’s suit, for the said 
imprisonment, & proceed against him therefore 
according to law : — Held : a sufficient notice under 


County JJ. (1882), 10 L. R. Ir. 
294.— IR. 

d. Threat of Tnalicious damage.] — 
Gorman v. Gorman (1891), 10 N. Z. 
L. R. 223.— N.Z. 


PART VIII. SECT. 7, SUB-SECT. 3 

©. Proceedings for .] — In order t 
estreat a recognisance taken unde 
Dominion Act, 1869, o. 30, all that : 
r«^ Hired is a certifloate from the prone 
officer under sect. 45 of the Act thi 
It is forfeited. — R. v. Hickman (1878 
12 N. S. R. (3 R. & 0.) 255. — CAN. 

^ f.-— .]-~R. V. Brown (1879), 1 
N. S. R. (1 R. & G.) 51.— CAN. 

Who may estreat .] — JusticM 


at potty sessions have no J nrlsdiction to 
estreat a recognisance to be of good 
behaviour. — Shore v. Cunninoham, 
[1917] 2 I. R. 360.— IR. 

PART VIII. SECT. 7. SUB-SECT. 4. 

h. Forms of commitment — Writing UU' 
necessary.]— v. Kino (1843), 
6 O. S. 566.— CAN. 

778 i. Warrant of commitment — Con- 
tents — Particulars of offence.}— -A com- 
mitment in default of sureties to keep 
the peace should show the date on 
which the words were aUe^d to have 
teen ^oken, & contain a statement to 
uie enect that complainant is appre- 
hensive of the bodily injury . — Re 


Ross (1864), 3 P. R. 301.— CAN. 

k. Statement of informa- 

tion laid .] — In a commitment for want 
of finding sureties for the peace, it is 
necessary to state that the Justice had 
information on oath which would 
Justify him in binding prisoner to keep 
the peace. — Dawson v. Fraser (1849), 
7 U. C. R. 391.— CAN. 

l. Issue of — Liability for .] — 

Fullerton v. Switzer & Ficmj (1856), 
13 U. C. R. 575.— CAN. 

780 i. Validity — Commitment for 

indefinite time .] — A warrant of oommlt- 
ment for indefinite time, or which 
directs prisoner to be kept in enstody 
till the costs are paid, without stating 
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Part VIIL — ^Procedure Under Summary Jurisdiction. 


Constables Protection Act, 1850 (c. 44), s. 1, as 
to the place where the cause of action arose, the 
subject of complaint generally, & the intended 
course of proceeding. — Prickett v. Gbatbex 
(1846), 8 Q. B. 1020 ; 1 Car. & Kir. 051 ; 1 New 
Mag. Cas. 541 ; 2 New Sess. Cas. 420 ; 15 L. J. 
M. C. 146 ; 7 L. T. O. S. 130 ; 10 J. P. 640 ; 10 
Jur. 666 ; 116 E. B. 1158. 

Annotatioii Lindford v. Fitzroy (18-18), 13 J. P. 

474. 


Sect. 8.— RECOVERY OF CIVIL DEBTS. 

See Summary Jui-isdiction Act, 1879 (c. 49), 
ss. 0, 35 ; Summary Jurisdiction Rules, 1880, 
rr. 19-26, 29 ; Summary Jurisdiction Rules, 1915, 
rr. 30-41, 44. 

781. What recoverable as civil debt — Money 
certified due under statute.] — A poor law auditor, 
on April 14, 1868, certified, under Poor Law 
Amendment Act, 1884 (c. 101), s. 32, that a sum 
of money was due from J. an overseer of the poor. 
J . did not pay over the money within seven days, 
& proceedings were taken, under Poor Law Amend- 
ment Act, 1834 (c. 76), s. 99, to recover the money 
so certified to be due. At the hearing before the 
justices, on May 18, J. set up as a defence, that he 
had been discharged, on May 1 1 , by the Ct. of Bkpey. 
on an adjudication dated Jan. 4 : — Held : the 
debt being extinguished by the bkpey., the 
justices had no jmisdiction under sect. 99 to order 
that J . should be committed to the gaol or house 
of correction. Scmhle : the non-payment of the 
money certified to be due created a debt, & was 
not an offence in respect of which the power of 
commitment was given by the sect. — R. v. Master, 
ETC., Gloucestershire JJ. (1809), L. R 4 Q. B. 
285 ; 10 B. & 8. 42 ; 38 L. J. M. 0. 73 ; 17 W. R. 
442 ; svh nom, R. v. Martin, p]tc., Gloucester- 
shire JJ., Be James, 19 L. T. 733 ; siib nom, 
R. V. Oloucestp:rshire JJ., 33 J. P. 436. 

Annotations : — Refd. 11. u, Kei'swlll, [l 895] 1 Q. H. 1. Mentd. 

Seaman v. Bmley, [1896] 2 Q. 13. 344 ; MargiiiHou v. 

Tildsloy (1903), 07 J. P. 220. 

782. Poor rate.] — The Summary Juris- 

diction Act, 1879 (c. 49), does not affect or apply 
to proceedings for the recovery of poor rates & 
other rates recoverable in the same manner as 
poor rates. — R. v. Price (1880), 5 Q. B. D. 300 ; 
49 L. J. M. C. 49 ; 42 L. T. 439 ; 44 J. P. 248 ; 
28 W. R. 615, D. C. 

Annotations : — Consd. Sandgate L. B. v. Pledge (1885), 49 

J. P. 342. Expld. 11. V. Loudon (Lord Mayor) & Brown 

(1887), 57 L. T. 491 ; Be Allen, [1894] 2 Q. B. 924. Reid. 

Southwark & Vauxhall Water Co. v. Hampton U. C. (1898), 

68 L. J. Q. B. 207 ; Atkins u. Hutton (1909), 103 L. T. 

514. Mentd. H. v. Lincolnsblro JJ., [1912] 2 K. B. 413. 

783. .] — Summary Jurisdiction Act, 

1879 (c. 49), does not apply to proceedings for 
the recovery of poor rates or rates recoverable in 
the same way as poor rates. — A tkins i\ Hutton 
(1909), 103 L. T. 514 ; 74 J. P. 329 ; 8 L. G. R. 
513, C. A. 


784. Penalty for non-payment of railway 

fare — Railway Clauses Consolidation Act, 1845 
(c. 20).] — The penalty imposed by sect. 103 of 
above Act, for travelling in a railway carriage 
without having paid the fare & with intent to 
avoid the payment of it, is not a sum of money 
claimed to be due & recoverable on complaint to a 
ct. of summary jurisdiction within the meaning 
of Summary Jurisdiction Act, 1879 (c. 49), s. 6, 
&, is not subject to the procedure for the recovery 
of civil debts in a ct. of summary jurisdiction 
prescribed by Summary Jurisdiction Act, 1879 
(c. 49), s. 35.— R. V. Paget (1881), 8 Q. B. D. 151 ; 
51 L. J. M. C. 9 ; 45 L. T. 794 ; 46 J. P. 151 ; 30 
W. R. 336, D. C. 

Annotations : — Expld. R. v. Lewis, Stipendiary Magistrate 
&; Moss (1896), 74 L. T. 551 ; H. v. Burrows, etc. JJ., 
Bx p. Wilson (1897), 77 L. T. 338. Reid. Kennard v. 
Simmons (1884), 48 J. P. 551 ; R. v. Daly, Exp. Newson 
(1911), 104 L. T. 892. 

785. Penalty for non-payment of cab fare — 

Town Police Clauses Act, 1847 (c. 89), s. 66.] — 

By above sect., if any person refuse to pay on 
demand to any driver of any hackney carriage the 
fare allowed by the Act, or any bye-law made 
thereunder, such fare may, together with costs, 
be recovered before a justice as a penalty : — Held : 
a person refusing to pay a fare could not, upon 
information, be summarily convicted for such 
refusal, & be ordered, in case payment were not 
made, &; in default of distress, to be imprisoned, 
as the fare was a sum of money claimed to be due 
recoverable on complaint to a ct. of summary 
jurisdiction within the meaning of Summary 
Jurisdiction Act, 1879 (c. 49), s. 6, & was therefore 
only recoverable in the manner provided by 
Summary Jurisdiction Act, 1879 (c. 49), s. 35. 

It is clear that the mere statement in an Act 
of Parliament that a sum is recoverable as a penalty 
does not turn the non-payment of what is merely a 
debt into an offence. . . . The words, & not 
upon information, were inserted to emphasise 
the exclusion of criminal matters from the opera- 
tion of sect. 6 [Summary Jurisdiction Act, 1879 
(c. 49)] (Charles, J.). — R. v. Kerswill, [1895] 1 

Q. B. 1 ; 64 L. J. M. C. 70 ; 71 L. T. 574 ; 59 
J. P. 342 ; 39 Sol. Jo. 62 ; 18 Cox, C. C. 49 ; 10 

R. 476 ; siib nom, R. v, Torquay JJ., 43 W. R. 
59 ; sub nom. R. v. Kerswell, etc., Devon JJ., 
Be De Castro, 11 T. L. R. 8, D. C. 

Annotations : — Expld. R. V. Lewis, Stipendiary Magistrate & 
Moss (1896), 74 L. T. 551. Refd. Re Gamble, [1899] 1 

Q. B. 305 ; Fisbwick u. Gyani, [1925] 1 K. B. 617. Mentd. 

R. V. Slade, Ex p. Saunders, R. v. London JJ., Ex p. 
Saunders (1895), 64 L. J. M. C. 273. 

786. Apportionment of paving expenses 

by arbitrator — Public Health Act, 1875 (c. 55).] — 
An award of an arbitrator under above Act, s. 150, 
apportioning paving expenses can only be enforced 
by summary proceedings before justices, & not 
under Ai'bibration Act, 1889 (c. 49), s. 12. — Be 
WiLLESDEN Local Board & Wright, [1896] 2 
Q. B. 412 ; 65 L. J. Q. B. 567 ; sub nom. Willesden 


the amount, Is bad. — Dawson v. 
Fraser (1849), 7 U. C. R. 391.— CAN. 

m. Order to find 

sureties.] — A warrant of commitment 
for refusing to enter into recognisance 
of the peace is not bad because it 
recites that deft, had been ordered to 
And two sureties. — Exp. Duke (1876), 
2 N. Z. Jur. N. S. 181.— N.Z. 

PART VIII. SECT. 8. 

n. What recoverable as civil debt 
— Sum under £5.] — justice of the 

►eaoe bos no Jurisdiotlon, under 4 Will. 
V. 0 . 45, in cases of debt where the 
amount exceeds £5, unless reduced to 


that sum by actual pa^^ents. — White 
V. Macklin (1840), 1 KciT, 94. — CAN. 

o. .1 — Draper v. Munroe 

(1847), 5 N. B. R. (3 Kerr) 438.— CAN. 

p. Sum under $20.] — Ex p. 

Linton (1874), 15 N. B. R. (2 Pug.) 
412.— CAN. 

q. .] — In an action of 

debt in the Portland civil ct., pltf. 
lived in the city of St. John & deft, 
in the parish of Lancaster, the amount 
claimed being under $20 : — Held : the 
magistrate had Jurisdiction. — Pur- 
chase V. Seely (1880), 19 N. B. R. 
(3 P. & B.) 549.— CAN 


r. Money obtained by false 

pretences.] — Fraser v. McLanders 
(1893), 25 N. S. 11. 542.— CAN. 

t. Sum up to limit of juris- 

diction — If claim for excess abandoned. ] 
— Where a pltf. abandons the excess 
of his claim over the limit of a magis- 
trate’s jurisdiction, he Is at liberty to 
recover up to the amoimt of the limit 
of the jurisdiction. — ^Wairau Hospital 
& Charitable Aid Board v, Pioton 
Hospital & Charitable Aid Board 
(1904), 24 N. Z. L. R. 45.— N.Z. 

a . Plea of Statute of Frauds. ] — Above 
Stat. is equally applicable to cases 
brought in the justice 's ot., as to 

B B 


J, — ^VOL, XXXIII, 
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Sect, 8. — Recovery of civil debts* Parts IX. <£; X. 

Sects. 1 d? 2.] 

Local Board v. Wright, 75 L. T. 13; 60 J. P. 
708 ; 44 W. B. 676 ; 12 T. L. B. 539, C. A. 

Annotation: — Mentd. He Stoker & Morpeth Corpn. (1914), 

84 L. J. K. B. 1169. 

737 , Fine or contravention of Merchant 

Shipping Act, 1894 (c. 60).] — A person acts in 
contravention of above Act, s. Ill, who, not being 
qualified as therein mentioned, engages or supplies 
a seaman to be entered on board a foreign ship in 
the United Kingdom. 

The fine imposed by above Act, s. Ill (4) for 
such contravention is a punishment for an offence, 
& is not a civil debt. Therefore a conviction which 
imposes imprisonment in default of sufficient 
distress for an offence committed under the sect, 
is good, proof of means to pay being unnecessary. — 
B. V. Stewart, [1899] 1 Q. B. 964 ; 80 L. T. 660 ; 
63 J. P. 647 ; 47 W. B. 446 ; 8 Asp. M. L. C. 
634 ; sub nom. B. v. Stewart, Ex p. Olsen, 68 
L. J. Q. B. 682 ; 16 T. L. B. 308, D. C. 

Annotations: — Reid. Poll v. Dambo, [1901] 2 K. B. 579. 

Mentd. The Togrus, [1903] P. 44. 

788. Maintenance of relative — Poor Relief 

Act, 1601 (c. 2).] — Money due imder an order of 
justices made upon a person for the maintenance 
of his father under above Act, s. 6, is recoverable 
before a ct. of summary jurisdiction as a civil debt 
& not as a penalty ; & an order of justices for 
the payment of the money so due cannot be 
enforced by imprisonment in default of distress, 
unless it be proved that the person in default has 
since the da^ of the latter order had the means to 
pay the sum in respect of which he had made 
default.— Be Gamble, [1899] 1 Q. B. 305 ; 68 
L. J. Q. B. 196 ; 79 L. T. 642 ; 63 J. P. 101 ; 15 
T. L. B. 123 ; 43 Sol. Jo. 128 ; 19 Cox, C. C. 225, 
D. C. 

Annotations : — ^R^d. B. v. Webber & St. Thomas* Uuion, 

Exp. Wheaton (1899), 43 Sol. Jo. 826 ; R. v. Richardson, 

Ex p. Sherry (1909), 79 L. J. K. B. 13. 

789. Health Insurance contribution.] — 

Besp. was convicted on July 20, 1924, of failing 
to pay a contribution which he was liable to pay 
under the National Health Insurance Acts, 1911 
to 1922, in respect of an employed contributor. 
Due notice having been served upon him in 
accordance with the Act, it was proved that he 
had failed to pay other contributions in respect 
of the same employed contributor during the year 
preceding the date when the information was laid. 
Kesp. was fined £6 & £2 2s. costs, & in default of 
payment — it appearing tliat resp. had not sufficient 
goods to satisfy the amount of the said fine & costs 
— ^was ordered to be imprisoned for one month. 
The magistrate further ordered that resp. should 
pay to the Insurance Comrs. the sum of 9d. in 
respect of the contribution for which the informa- 
tion was laid & also the sum of I8s,, being a sum 
equal to the amoimt of the contributions unpaid 
during the preceding year, & he directed that in 
default of payment each of such amounts should be 
recovered as a civil debt. A similar fine was 
imposed & similar orders for payment made on a 
second information charging a similar offence imdcr 


the Unemployment Insurance Act, 1920 (c. 30) ; 
— Held : in both cases, the magistrate was right. 
The order for payment of contributions were not 
part of the penalty, & could only be enforced as a 
civil debt. Besp. in other words, could only be 
imprisoned in default of payment on proof of 
means. — Pishwick v. Gyani, [1926] 1 K. B. 617 ; 
94 L. J. K. B. 392 ; 132 L. T. 761 ; 89 J. P. 48 ; 
41 T. L. B. 253 ; 23 L. G. B. 185 ; 27 Cox, C. 0. 
753, D. C. 

790. Procedure to recover — Civil not criminal.] 
— B. V. Kerswill, No. 785, ante. 

791. .] — An application to a ct. of 

summary jurisdiction for an order to enforce 
payment of a general district rate under Public 
Health Act, 1875 (c. 65), s. 266, is not a criminal 
cause or matter, & therefore an appeal lies to the 
Ct. of Appeal from the judgment of a Div. Ct. 
upon a case stated on such application. — South- 
wark & Vauxhaix Water Co. v. Hami^on Urban 
District Council, [1899] 1 Q. B. 273 ; 68 L. J. 
Q. B. 207 ; 79 L. T. 612 ; 80 L. T. 1 ; 63 J. P. 
100 ; 47 W. B. 177 ; 15 T. L. B. 95 ; 43 Sol. Jo. 
124, C. A. ; affd. sub nom. Hampton Urban 
District Council v. Southwark & Vauxhall 
Water Co., [1900] A. C. 3, H. L. 

Annotations .—Reid. R. V. Shuttleworth, Exp, Ticklo (1908), 
72 J. P. 329 ; Atkins v, Hutton (1909), 103 L. T. 614. 

792. Complaint, not information.] — 

B. V. Lewis, [1896] 1 Q. B. 665 ; 65 L. J. M. C. 
126 ; 74 L. T. 551 ; 60 J. P. 376 ; 12 T. L. B. 
367 ; 40 Sol. Jo. 481 ; 18 Cox, C. C. 328, D. C. 

793. Limited to summary procedure.] — 

Where a statute gives a right to recover expenses 
in a ct. of summary jurisdiction from a person who 
is not otherwise Hable, there is no right to come to 
the High Cb. for a declaration that the expenses 
may be recovered in a court of summary juris- 
diction. — Barraclough V. Brown, [1897] A. C. 
615 ; 66 L. J. Q. B. 672 ; 76 L. T. 797 ; 62 J. P. 
276 ; 13 T. L. B. 527 ; 8 Asp. M. L. C. 290 ; 2 
Com. Cas. 249, U. L. ; affg. (1896), 65 L. J. Q. B 
333, C. A. 

Annotations :~CoiiS^. Barwick xi. S. K. & C. Ry., [1921] 1 
K. B. 187. Reid. Thu Vurltas, [1901] P. 304 ; Simmonds 
V. Newport Abercarn Black Vein Steam Coal Co., [1921] 1 
K. B. GIG; Everett v. Griffiths, [1924] 1 K. B. 941. 
Mentd. Howard Smith v. Wilson, [1896] A. C. 579 ; 
A.-G. V. Merthyr Tydfil Union, [1900] 1 Ch. 516 ; Devon - 
port Corpn. v. Tozer (1903), 67 J. P. 269 ; Lucy v. Dorling: 
(1905), 49 Sol. Jo. 582 ; K. v. Philbrick (CJounty Court 
.Tudgre), Ex p. Edwards (i905), 53 W. R. 527 ; The 
Wallsend, [1007] P. 302 ; Do Qasquet James v. Mecklen- 
bui-g Schwerin, [1914] P. 53 ; Guaranty Trust Co. of New 
York V. Hannay, [1915] 2 K. B. 536 ; Boston Corpn. v. 
Fenwick (1923), 129 L. T. 766 ; Whitney v. I. R. Comrs., 
[1926] A. C. 37 ; Sheppy Glue & Chemical Works v. 
Medway River Conservators (1926), 24 L. G. R. 457. 

794. When power of commitment arises.] 

— Re Gamble, No. 788, ante. 

795. .] — Summonses were issued 

against two officers of local branches of a certain 
trade union under the Trade Union Act, 1871 
(c. 31), s. 12, charging them with wilfully with- 
holding certain sums of money belonging to the 
union. Both defts. admitted the charges against 
them, & orders, headed civil debt, were made 
upon them for payment of the amounts due or in 
default distress & sale. Both defts. defaulted, 


actions brought in other cts. — McKeen 
V. Brown (1831), N. B. Dig. 389. — 

CAN. 

b. Procedure to recover — Not limited 
to summary procedure.] — The action of 
debt given by 15 Viet. o. 51, is a cumu- 
lative remedy, & does not take away the 
mode of proceedings prescribed by Sum- 
mary Convictions Act. — Ex p. Hartt 
(1854), 8 N. B. R. (3 All.) 122.— CAN. 

0 . Bum paid to justice — Duty to 
pay over to successful plaintiff.] — A Jus- 


tice of the peace, to whom money is 
paid on a Judgment recovered before 
him, is bound to pay it over to nltf. 
In the suit. — W imon v. Boyd (1o53), 
7 N. B. R. (2 AU.) 537.— -can. 

d. Costs — Where court has no juris- 
diction.] — Rideout v. Stevens (1867), 
1 Han. 28.— CAN, 

©. Commencement of action — What is. ] 
— In a suit brought In a Justice's ot., 
the filing of the particulars of pltf.’s 
claim with the Justice is not the com- 


mencement of the action. — ^M cPherson 
e. McKinnon (1879), 19 N. B. R. (3 
P. & B.) 3.— C>^. 

I. Filing defence — Effect of.] — 
McKeen V. Cameron (1906), 1 E. L. R. 
315.— CAN. 

g. Set-off.] — Abrams v. Refuse 
(1909), 7 E. L. R. 283.— CAN. 

h. No jurisdiction in action for 
darnages.y^VTideT Small Debts Act 
the magistrate's Jurisdiction Is limited 




371 


Part X. — Clerks to Justices. 


& application was then made for their committal 
to prison under the sect. The magistrate refused 
the ^plication on the ground that the sect, was 
modined by the Summary Jurisdiction Act, 1879 
(c. 49), s, 6, &; that, the proceedings being civil 
& not criminal, in order to obtain committal a 
judgment summons must be issued & the prosecu- 
tion must prove possession of means by defts. 
An order nisi was then obtained, addressed to the 


magistrate & the two defts., calling on them to 
show cause why the orders should not be removed 
Si quashed on the ground that the moneys ordered 
to be paid were not civil debts : — Held : as the 
orders were regular on the face the rule must be 
discharged. — B. v. Truscott (1899), 81 L. T. 
188; 15T. L. R. 405; 19 Cox, C. C. 379, D. C. 

796, .] — FiSHWiCK V. Gyani, No. 

789, ante. 


Part IX. Procedure Not Under Summary Jurisdiction. 


Proceedings preliminary to indictment .] — See 
Criminal Law, Vol. XIV., pp. 166 et seq. 

In extradition proceedings .] — See Extradition, 
Vol. XXIV., pp. 878-885, Nos. 59-124. 


Orders for reception of lunatics .] — See Lunatics, 
pp. 267 et seq., ante. 

Orders for removal of paupers .] — See Poor Law. 
Application proceedings in bastardy.] — See 
Bastardy, Vol. III., pp. 887 et seq. 


Part X. — Clerks to Justices. 


Sect. L— APPOINTMENT. 

See, now, Criminal Justice Administration Act, 
1914 (c. 58), s. 34. 

797. By whom appointed — Justices of petty 
sessional division — For places appointed for holding 
petty sessions in the division.] — (1) Cts. of petty 
sessions cannot be held for a borough without a 
separate commission of the peace except as cts. 
for the petty sessional division in which the borough 
is situate. 

(2) A separate clerk cannot bo appointed by the 
justices usually acting in a borough in which petty 
sessions are so held, but the. justices of the petty 
sessional division may appoint a separate clerk in 
respect of each place appointed for holding petty 
sessions in the division, under Justices Clerks 
Act, 1877 (c. 43), s. 5. 

(3) The salary of every clerk so appointed is 
payable by the county council, & the unappro- 
priated fines & fees must be paid to the county 
treasurer. — Huntingdon Corpn. v. Huntingdon 
County Council, [1901] 2 K. B. 257 ; 70 L. J. 

K. B. 755 ; 85 L. T. 26 ; 65 J. P. 675 ; 17 T. L. R. 
521, D. C. 

798. Whether subject to certiorari.] — An 
appointment by justices of a clerk is not an act of 
ju^ices which is subject to a writ of certiorari. — 
R. V. Drummond, Ex p. Saunders (1903), 88 

L. T, 833 ; 67 J. P. 800 ; sub nom. R. v. Drum- 
mond, Ex p. Saunders, R. v. Yblverton, Ex p. 
Laurence, R. v. Protheroe, Ex p. Thomas, 
1 L. G. B. 667, D. 0. 


Sect. 2.— TENURE OF OFFICE. 

See Justices Clerks Act, 1877 (c. 43), s. 5 ; 
Municipal Corporation Act, 1882 (c. 60), s. 159 (1). 

799. Liability to summary dismissal— Without 
cause assigned.] — A clerk to justices in petty 
sessions, appointed by order of such sessions, has 
no legal hold upon his office, nor will this ct. inter- 
fere if he is dismissed summaxily, & without cause 
assigned. — Ex p. Sandys (1833), 4 B. & Ad. 803 ; 
1 Nov. & M. K. B. 591 ; 1 Nev. & M, M. C. 130 ; 
110 E. R. 680. 

Antuitatiom : — Reid. R. i\ Briilsjuwator Corpn. (1837), G 
Ad. & El. 33U ; K. v. Fox (1858), 8 E. & B. U3y. 

800. Office held at pleasure of justices.] — A 
clerk to borough justices appointed under 5 & 6 
Will. 4, c. 70, 8. 102, is appointed & holds his office 
at the pleasme of the justices, & quo warranto will 
not lie for usurping such an office. — R. v. Pox 
(1858), 8 E. & B. 939 ; 30 L. T. O. S. 285 ; 120 
B. R. 350 ; sub nom. Re Pox, 27 L. J. Q. B. 151 ; 
22 J. P. 656 ; 4 Jur. N. S. 410 ; sub nom. R. v. 
Cox, 0 W. R. 282. 

Annotations : — Reid. R. v, Hampton (1805), 0 B. & S. 923 ; 
Bradley v. Sylvester (1871), 25 L. T. 459. Mentd. R. v. 
Fox (1859), 5 Jur. N. S. 1248 ; The Leda (18G2), 32 L. J. 
P. M. & A. 58 ; jEa; p. Parry (1887), 3 T. L. R. 649 ; 
11. V, Speyer, R. v. CaaseJ, [1916] 1 K. B. 595. 

-.] — The justices can dismiss their 
clerk at pleasure (Day, J.). — R. v. Bodmin (Mayor 
& JJ.), [1892] 2 Q. B. 21 ; 61 L. J. M. C. 151 ; 66 
L. T. 562 ; 56 J. P. 604 ; 40 W. R. 606 ; 8 T. L. R. 
553 ; 36 Sol. Jo. 489, D. C. 

Annotation : — Mentd. R. v. Kensington Income Tax Comrs . 
Exp. Edmond de Pelignao, 11917] 1 K. B. 486. 


to actions for debt. — S impson v. 
WlDBiG (1910), 15 B. O. R. 6. — CAN. 

k. No evidence to support action.] 
— Langulle V. ZlNOK (N. S.) (1910), 9 
E. L. R. 113.— CAN. 

l. Payment into court.] — ^Whitb v. 
MoDouuall (1913), 13 E. L. 11. 465 ; 
14 D. h. H. 718 ; 47 N. S. R. 423.— 
CAN. 

PART X. SECT. 1. 

m. By whom appointed — Justices 


of petty sessional division .] — R. v. Cab- 
low JJ., [1911] 2 1. R. 382.— IR. 

n. Vote hy justice out- 

side division — Appointment invalid .] — 
R. V. SoHULL JJ. & Whitley, [1910] 
2 I. R. 601.— IR. 

o. Interim appoirUmeui — By the 
court.] — Loud Advocate (1890), 17 
R. (Ot. of Soss.) 293.— SCOT. 

p. Dual effect — Ex officio county 


attorney. ] — Robertson 
(1863), 22 U. C. R. 298. 


V. Freeman 

—CAN. 


PART X. SECT. 2. 

^ 800 held ^ pleasure of jus- 

X ^ Cork 


B B 2 



Magistrates, 



Sect. 3. — QUALBFICATION AND DISQUALIFICA- 
TIONS. 

See Justices Clerks Act, 1877 (c. 43), s. 7 ; 
Municipal Corporations Act, 1882 (c. 50), s. 169* 

802. Concurrent appointment to other office — 
Clerk of peace for county.] — Under 21 & 25 Viet, 
c. 75, s. 5, one who then held the office of a clerk 
of the borough justices was not prevented from 
afterwards being appointed clerk of the peace for 
the county & he might lawfully continue to hold 
both offices.— B rown v. Evans (1876), 35 L. T. 
877 ; 41 J. P. 675 ; 24 W. R. 937, C. A. 

803. Justice of peace.] — R. v, Douglas, 

No. 42, ante, 

804. Practising as solicitor — Penalty under 22 
Geo, 2, c. 46 — Necessity for proof of appointment.] — 

Where the town clerks of a borough always 
exercised the office of clerk of the peace by them- 
selves or deputy, without any formal appointment 
thereto : — Held : the deputy town clerk was not 
liable to penalties under above Act, for practising 
as an attorney at the borough sessions, mthout 
proof of his having acted as deputy clerk of the 
peace. — F aulkner- v. Cuevell (1839), 10 Ad. 
& El. 76 ; 2 Per. & Dav. 262 ; 8 L. J. Q. B. 186 ; 
3 J. P. 384 ; 3 Jur. 1148 ; 113 E. R. 30. 

806. Prosecuting offender committed for 

trial by Justices — Penalty under 5 & 6 Will. 4, c. 76, 
s. 102.) — A clerk to the justices of a borough, who 
is employed in the prosecution of a person com- 
mitted by such justices, is not liable to the penalty 
of £100 under above sect. — C oe v, Lawrance 
(1853), 1 E. & B. 516 ; 22 L. J. Q. B. 140 ; 20 

L. T. O. S. 222 ; 17 J. P. 342 ; 17 Jur. 1115 ; 1 
W. R. 146 ; 118 E. R. 529. 

806. Partnership with solicitor 

In practice.] — By above sect., it is provided that it 
shall not be lawful for the clerk to borough 
justices, by himself or his partner, to be directly 
or indirectly interested or employed in the prosecu- 
tion of any offender committed for trial by the 
justices of whom he shall be such clerk as afore- 
said, or any of them, at any ct. of gaol delivery 
or general or quainter sessions. F. was appointed 
clerk to the justices of the borough of N. He was 
in partnership with P. who was cleik of the peace 
for the county in which N. was situate, & who was 
entitled to receive certain fees upon the arraign- 
ment & trial of all prisoners at quarter sessions. 
Cei*tam offenders were committed by the justices 
of N. for trial at the general quarter sessions for the 
county, & upon their arraignment & trial P. 
received fees. By arrangement between E. & P., 
the former was entitled to receive, & did receive, 
one-half of the fees so taken by P. : — Held : F. 
was liable to be convicted upon an indictment 
preferred against him under above sect., as being 
interested in the prosecution of the offenders 
committed by the justices of N. for trial at the 
county sessions &; the clause imposing the penalty 
did not apply to him.— R. v. Fox (1859), 1 E. & E. 
729 ; 1 L. T. 216 ; 5 Jur. N. S. 1248 ; 8 W. B. 
93 ; 120 E. R. 1083 ; svb nom. Fox v, R., 29 L. J. 

M. C. 64 ; 24 J. P. 132, Ex. Ch. 

— — In own court.] — Senible : the clerk 
of the justices should not act as solr. for one of the 
parties on a prosecution before his own bench of 


justices.— R. r. Brakenridgb (1884), 48 J. P. 
293 D. C. 

gos/ Falling to bind over real prosecutor 

on committal — Acting as solicitor on prosecution 
by indictment.]— R. r. Bushbll (1888), 62 J. P. 
186 ; 16 C5ox, C. C. 367. 

Disqualification under Licensing Consolidation 
Act, 1910 (c. 24).] — See Licensing Consolidation 
Act, 1910 (c. 24), s. 49. 


Sect. 4.— DUTIES AND UABIUTIES. 

Duty to make & keep records.] — See Justices 
Clerks Act, 1877 (c. 43), ss. 5, 6 ; Summary Juris- 
diction Act, 1879 (c. 49), s. 22 ; Summary Juris- 
diction Rules, 1916. 

Admissibility of records In evidence.] — 

Sec Evidence, Vol. XXII., pp. 298, 347, Nos. 
2864, 3511. 

809. Private records kept In books containing court 
records — Delivery by executor to successor of clerk.] 

— The clerk to the justices of a petty sessional 
division was accustomed to make private entries 
in the books in which he entered the magisterial 
business of the division. Upon his decease these 
books were taken possession of by his exor., wlio 
refused to deliver them up to the successor of the 
deceased, upon the grounds that they were pur- 
chased by deceased, contained items of his private 
business, & because he had a lien upon them for 
fees due unpaid. Upon a rule for a mandamus 
to compel him to deliver them up : — Held : he 
was bound to do so. — R. v, Rastkick (1858), 31 
L. T. O. S. 220 ; 22 J. P. 386 ; 6 W. R. 654. 

810. Liability — For failure to carry out orders 
of Justices — Return of convictions.] — Ex p, Hay- 
ward, No. 671, ante, 

811. Information for alleged misconduct 

In office.] — R. v, Ayre (1851), 15 J. P. Jo. 322. 

As to informations generally, see Criminal Law, 
Vol. XIV., pp. 349 et seq. 


Sect. 5.— REMUNERATION. 

Sub-sect. 1. — Fees. 

See Justices Clerks Act, 1877 (c. 43), s. 9 ; 
Criminal Justice Administration Act, 1914 (c. 58), 
8 . 6, sched. I. 

812. Table of fees — Recovery of unpaid but 
regular fees.] — Fees which a justices’ clerk, in a 
borough, is authorised to take by a table regiilarly 
allowed & confirmed under 5 & 6 WiU. 4, c. 76, 
8 . 124, in respect of charges against persons 
apprehended & brought before the borough 
justices by constables appointed by the watch 
committee, disposed of by such justices, & which 
fees the clerk to the justices cannot recover from 
such persons, or other parties, either on account 
of their not being specifically imposed on them by 
Acts of Parliament, or from their inability to pay, 
are ‘‘ expenses necessarily incurred in carrying into 
effect the provisions of the Act ” under s. 92, & 
a mandamus will go to direct their payment out of 
the borough fund. — R. v, Gloucester Corpn. 


part X. SECT. 3. 

q. Sex .\ — A woman by reason o 
her sex Is disqulificd under the statute 
regulatings the matter from being ap 
pointed or acting as clerk of pett; 
sessions, but she is not debarred eithe 
common law or any ground o 
: policy froni occupying tha 
position. — F rost rTR., [1919] l I. p 


81.— IR. 


PART X. SECT. 4. 

r. To assist justices at preliminary 
examinations.}-— Assisting Justices on 
preliminary examinations, & the Crown 
officer on criminal prosecutions, are 
not within the duties of the clerk of 
the peace as described by legislation. 


— Ex p. Carter (1895), 33 N. 13. H. 

6.— CAN. 


PART X. SECT. 5, SUB-SECT. 1. 

t. Table of fees — Contents of .] — 
The table of fees established & pro- 
mul^ted by the ots. contains all the 
servloes for which clerks are entitled 
to charge, in addition to such as are 
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(1844), 6 Q. B. 862 ; 1 Dav. & Mer. 677 ; 13 
L, J. Q. B. 333 ; 3 L. T. O. S. 64 ; 8 J. P. 856 ; 
8 Jur. 673 ; 114 E. R. 1474. 

Annotation: — ^Refd. Reddish v, Hltohinor (1878), 43 J. P. 

41. 

813. When Justices may make fresh table.] 

— (1) Declaration that a table of fees to be taken 
by the clerks of justices for M. directing that the 
fee to be taken for every recognisance to prosecute, 
etc., should be 4.9., was pursuant to 20 Geo. 2, 
c. 14, made & settled by the justices at quarter 
sessions, approved at the quarter sessions next 
succeeding, & afterwards laid before the judges at 
the next assizes, who, on Nov. 16, 1842, approved 
& ratified the same ; & that three months after- 
wards deft., as clerk to the justices, demanded 
& received of pltf. 88., as the fee for taking & 
acknowledging a recognisance, whereby, & by 
force of the statute, deft, became liable to pay 
pltf. £20 : — Held : on demurrer ; the declaration 
was bad, as 26 Geo. 2, c. 14, s. 2, in imposing a 
penalty of £20 for demanding a greater fee than 
that established, enabled any person to sue as 
informer, & pltf. sued as informer, though he 
happened also to be the person grieved. (2) By 
26 Geo. 2, c. 14, s. 1, “ the justices of the peace 
throughout England, at their respective general 
quarter sessions of the peace, to be held next after 
June 24, 1753, shall & they are required to make 
& settle a table of fees, etc. ; & it shall <fc may be 
lawful for the said justices in their respective 
quarter sessions assembled from time to time to 
make any other table of fees to be taken instead of 
the fees contained in the table.” Semble : the 
power to make a fresh table of fees does not depend 
upon a previous table having been made at the 
session next after June, 1753. — Lewis v. Davts 
(1875), L. R. 10 Exch. 86 ; 44 L. J. Ex. 86 ; 39 
J. P. 148 ; 23 W. R. 635, Ex. Ch. 

Annotation: — Generally ^ Mentd. Caldow v. Pixell (1877), 2 

C. P. P. 562. 

814. Ratification at next assizes — Neces- 

sity for.] — (1) If a clerk to justices demands & 
receives a fee for the taking of recognisances, as for 
a principal & two sureties, there being in fact only 
one surety, he is not guUty of an offence or liable 
to a forfeiture under 26 Geo. 2, c. 14, s. 2, if he 
actually believed there were two sureties. 

(2) A table of fees to be taken by the clerks of 
justices was made at the June quarter sessions, & 
submitted for approval to the next October quarter 
sessions ; when the further consideration thereof i 
was adjourned to the next Epiphany sessions ; & 
at these last-mentioned sessions the table, with some 
alterations, was approved of ; & the same was 
afterwards ratified & confirmed by the judges at the 
next following assizes : — Held : the table was not 
duly approved, ratified & confirmed, under 20 
Geo. 2, c. 14, s. 1, as the approval ought to have 
been given at the October sessions, & such sessions 
had no power to adjourn the consideration thereof. 
— Bowman v. Blyth (1857), 7 E. & B. 20 ; 27 
L. J. M. C. 21 ; 29 L. T. O. S. 312 ; 22 J. P. 5 ; 

3 Jur. N. S. 886 ; 119 E. R. 1158, Ex. Ch. 
Annotations: — As to (2) Distd. Lewis v. Davis (1875), L. R. 

10 Exch. 86. Reid. R. v. Lancashire JJ. (1857), 8 E. & B. 

563 : R. V. Cambridere Union (1861), 1 B. & S. 61. 

Generally f Montd. Rochester Corpn. v. U. (1858), E. B. & 

E. 1024 ; Caldow v. Plxoll (1877), 2 C. P. D. 562 ; R. v. 

Tolson (1889), 23 Q. B. D. 168 ; Rodhoufirh Colliery v. 

Gateshead Assmt. Com. U923), 130 L. T. 366. 

816. Payment of fees — Liability for — Private 
prosecutor.] — A railway stationmaster gave a 
person into the custody of a police constable on 
the charge of picking pockets at the railway station, 


& he afterwards appeared & gave evidence before 
two justices, who convicted prisoner of frequenting 
a place of public resort with intent to commit 
a felony : — Held : the stationmaster was not liable 
for the fees payable to the clerk of the justices in 
respect of such conviction. — Reddish v. Hitchinor 
(1878), 48 L. J. M. 0. 31 ; 40 L. T. 65 ; 43 J. P. 
41. 

816. In advance — Right of clerk to de- 

mand.] — The clerks of magistrates within any part 
of the metropolitan police district, for which no 
police ct. has been established, are entitled to 
demand & receive from police constables, as weU 
as other persons, the fees authorised to be taken 
by magistrates’ clerks, pursuant to 26 Geo. 2, 
c. 14 ; but they are not entitled to retain any fines 
or penalties received by them, & for which they 
are bound to account to the receiver of the metro- 
politan police district, under Metropolitan Police 
Courts Act, 1830 (c. 71), s. 46, on account of their 
fees ; nor have they any remedy whatever against 
the receiver for the recovery of their fees. Semble : 
they might insist upon payment at the time of the 
application, & refuse to do the act required until 
payment of the fee. — Wray v. Chapman (1850), 
14 Q. B. 742 ; 4 New Mag. Cas. 55 ; 19 L. J. M. 0. 
155 ; 14 L. T. O. S. 439 ; 14 J. P. 95 ; 14 Jur. 
687 ; 117 E. R. 286. 

Annotations : — Distd. Reddish v. Hitchinor (1878), 48 L. .T. 

JM. C. 31. Refd. Goorpre v. Thomas, [1910] 2 K. B. 951. 

817. As condition of liberation on bail.] — 

Ex p. Reddish (1856), 20 J. P. Jo. 101. 

818. Fee for administration of oath to 

witness — Alehouse Act, 1828 (c. 61), s. 15.] — Above 

sect, is exhaustive as to the fees which may be taken 
by a clerk to the j ustices on an application for the 
grant of a license at a general licensing meeting 
or at any special sessions held under the Act, & 
therefore a clerk to the justices is not entitled to 
demand a fee for administering the oath to a person 
who appears & objects to the grant of a license. — 
Wm-rrucK v. Withy, [1907] 2 K. B. 626; 76 
L. J. K. B. 773 ; 96 L. T. 912 ; 71 J. P. 317 ; 23 
T. L. R. 458, D. C. 

819. Order on overseers — Payment must 

be to clerk.] — An order under Parish Coustables 
Act, 1842 (c. 109), s. 17, & 13 & 14 Viet. c. 20, 
s. 2 on overseers, requiring them to pay a sum of 
money to W., the superintendent of police, ” for 
fees due to him,” is not supported by evidence 
that the fees were those really due to the clerk of 
the justices in vagrant cases, & had been paid in the 
first iustance to him by the superintendent, who 
sought the order in question as a means of re- 
imbursing himself, <fc therefore justices are not 
authorised to enforce such an order. — Neithrop 
Overseers v. Whidcoat (1863), 9 L. T. 383. 

820. Payment disallowed by poor law 

auditor.] — The quarter sessions, under Summary 
Jurisdiction Act, 1848 (c. 43), s. 30, duly made a 
table of fees to be taken by the clerks to the justices 
within the county of 0., &, amongst others, a fee 
of 2.9. Od, for notice to parish officers to return & 
verify jury lists, & 28. for allowance of list, Sc 
stated that these fees were payable by the overseers. 
These fees were sanctioned by the Secretary of 
State. The overseers of the parish of H. paid 
such fees to the clerk to the justices of the petty 
sessional division in which H. was situate, Sc 
claimed before the poor law auditor to have them 
allowed to them out of the poor rates, under Poor 
Law Amendment Act, 1844 (c. 101), s. 60. The 
poor law auditor disallowed the payment : — Held : 


specially authorised & provided for by a. Payment of ^ fees — To he cem^ DisimcT M^icipal Council (1843), 

any statute . — Re Dartnell (1867), 26 nected with administration of Justice .] — 1 U. O. R. 162. — CAN. 

U. 0. R. 430. — CAN. Be Clerk of the Peace v. Western 
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Sect* 6. — Remuneration : S'lib-aects, 1 d? 2. Part XJ, 
S ect 1.] 

the overseers had no authority for making the 
payment to the justices’ clerk, & the poor law 
auditor had rightly disallowed the payment. — 
R. V, Haslingfield Overseers (1874), L. B. 
9 Q. B. 203 ; 43 L. J. Q. B. 38 ; 29 L. T. 801 ; 38 
J. P. 681 ; 22 W. R. 260, D. C. 

821. Penalty for demand of excessive fees.] — 
Bowman v. Blyth, No. 814, ante, 

822. .] — Lewis v. Davts, No. 813, ante. 


Sub-sect. 2. — Salary. 

See Justices Clerks Act, 1877 (c. 43), s. 9 ; 
Criminal Justice Administration Act, 1851, c. 56, 
s. 11. 

823. By whom payable — Quarter session 
borough — Population under ten thousand.] — Thet- 
FORD CoRPN. V, Norfolk County Council, No. 
896, post, 

824. Non-quarter sessions borough — 

Separate commission of peace — Population over ten 
thousand.] — ^A county council claiming the fines 
levied by justices of a non-quarter sessions borough, 
having a separate commission of the peace, is 
hable to pay the salary of the clerk to the borough 
justices. — CoRNWALii County Council v, Truro 
Town Council (1894), 63 L. J. M. C. 60 ; 70 
L, T. 354 ; 58 J. P. 299 ; 10 R. 696, D. C. 

Annniations : — Refd. Re Herefordshire County Council & 
Leominster Toum Council, Re Local Government Act, 
1888, [1805] 1 Q. B. 43; Thotford Corpn. v. Norfolk 
County Council, fl8981 2 Q. B. 408. 


g25. Population under ten 

thousand.] — Local Government Act, 1888 (c. 41), 
s. 84, has imposed upon a coimty council the duty 
of payj^ the salary of the clerk to the justices of a 
borough which is within the administrative 
county, & has a population under ten thousand 
Sc a separate commission of the peace ; & all fees 
& costs payable to such clerk, which are not 
excluded in the fixing of his salary, should be paid 
into the county fund . — Re Herefordshire 
County Council & Leominster Town Council, 
[1896] 1 Q. B. 43 ; 64 L. J. M. C. 26 ; 71 L. T. 676 ; 
15 R. 77 ; sub nom, Herefordshire County 
Council v, Leominster Town Council, 69 J. P. 
38, D. C. 

Annotation: — Overd. Thotford Oorpn. v, Norfolk County 
Council. [1898J 2 Q. B. 468. 

828. No separate commission of 

peace.] — Huntingdon Corpn. v, Huntingdon 
County Council, No. 797, ante, 

827. Increase of salary — Application to standing 
Joint committee — Appeal to Home Secretary.] — 
Where a clerk to the justices makes to the standing 
joint committee an application for an increase of 
salary, such application being endorsed by the 
justices for whom he acts, Sc where the committee 
decline to make any variation, there is a “ decision ” 
of the joint committee from which an appeal lies 
to the Secretary of State [under Criminal Justice 
Administration Act, 1914 (c. 68), s. 84 (2)]. — 
B. V. Home Secretary, Ex p, Essex Standing 
Joint Committee (1921), 91 L. J. K. B. 579 ; 
126 L.vT. 610 ; 86 J. P. 49 ; 38 T. L. R. 260 ; 

66 Sol. Jo. 285 ; 20 L. G. R. 169, D. 0. 

AnTwtation : — Mentd. R. v. Yorkshire West Hidingr Coimty 
Council, Ex p. Hemsworth Poor Law Union, [1922] 2 
K. B. 368. 


Part XI. — Quarter or General Sessions. 


Sect. 1.— IN GENERAL. 

Jurisdiction of quarter or general sessions, see 
Part XII., poet, 

828. Power to regulate own practice.] — Ex p, 

Evans, No. 983, post, 

829. .] — The discretion of justices in 

enforcing a rule of sessions, which is not invalid 
or unreasonable, will not be interfered with. — 
R. V. Derbyshire JJ. (1852), Bail Ct. Cas. 113 ; 22 
L. J. M. C. 31 ; 17 J. P. 86 ; 16 Jur. 1071 ; sub 
nom. R. V, Derbyshire JJ., Ex p. Green, 20 
L. T. O. S. lie. 

830. Quarter & general sessions distinguished.] — 
Taylor’s Case (1619), Palm. 44 ; 81 B. E, 970. 

A nv/)tafi^, 8 :~Consd, 11. v. Middlesex JJ. (1843), 4 Q. B. 
807. Mentd. Jones v. Givln (1713), Gilb. 185. 

831. .] — An order on Poor Relief Act, 1601 

(c. 2), s. 7, for the maintenance of a poor relation 
must be made at a general quarter sessions. — 


R. V, Turner (1697), 5 Mod. Rep. 329 ; 12 Mod. 
Rep. 117 ; 87 E. R. 687 ; sub nom, R. v, Ournock, 
Comb, 418 ; Sett. Sc Rem. 144 ; sub nom, R. v, 
Turnock, 2 Salk. 474. 

Annotation: — Consd. R. v. Middlesex JJ. (1843), 4 Q. B. 
807. 

832. .] — Appeal from order of bastardy 

must be to the general sessions. — R. v, Shaw 
(1698), 2 Salk. 482 ; 12 Mod. Rep. 203 ; Sett. Sc 
Rem. 143 ; 91 E. R. 414 ; sub nom, Shaw’s Case, 
Carth, 455. 

Annotations : — Consd. R. V. Middlesex JJ. (1843), 4 Q. B. 
807. Refd. R. V. Adams (1718), 11 Mod. Rep. 294; 
R. V. Chichester Grdus. (1789), 3 Term Rep. 496. 

833. .] — (1) The justices of Middlesex, in 

addition to the four quarter Sc four general 
sessions which they had been previously in the 
habit of holding, appointed other original inter- 
mediate sessions : — Reid : they had a right so to 
do ; dt an indictment found at one of such 


821 i. Penalty for de/mand of excessive 
fees.] — A clerk of petty sessions taking 
^ tv® higher than is allowed Is not 
liable to be convicted without proof 
that the taking was wilful & for an 
improper purpose. — R. v. Lloyd, Ex p. 
Manoe (1872). 3 V. L. R. 64.— AUS. 

b. When chargeable.] — A clerk of 
the peace cannot charge fees for any 
for which no fee is given by 
43 Geo. 3, c. 11 , or otherwise, & if he 
accept a salary in lieu of all fees, he is 
entitled only to such salary* — A skin 


claim fees for preparing jury books .] — 
Prinqlb V, moDonald (1853), 10 
U. C. R. 254.— CAN. 

d. Validity of,] — Petor- 

BOBOUGH Town v, Haiton (1879), 30 
0. P, 455.— CAN. 

e. Payment of non-statutory fees 
— Whether recoverable.] — Where the 
clerk, at the request of the Justice or 
municipality, or of the county auditors, 
renders services which he is not bound 
to render, & for which no fee is eillowed, 
though he might be unable to sue for 
Ms charges, yet, when they have been 
du^ audited & paid under no mls- 
unders tan diner, the mnnioitiftUtv nfljinnt 


recover them back. — L ambton County 
V. POUSSETT (1862), 21 U. O. K. 472. 
—CAN. 


PART X. SECT. 6, SUB-SECT. 2. 

1. In lieu of fees.] — If a dork of 
the peace accept a salary in lieu of all 
fees, he is entitled only to such salary. 
— Askin v. London District (Council 
(1844), 1 U. C. R. 292.— CAN. 


PART XI. SECT. 1. 

g. Chairman of sessions — Potmr 
to make orders of the court.}-— Semble : 


c. Salani in Jim j unaer no ims- w Tna/ce oraers or me court.] — ;semQie : 

n/ of fees Right to und,erstandlng, the municipality cannot the chairman of the quarter sossious 
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Part XL — Quarter or General Sessions. 


^di^onal sessionB was valid in point of law. 
The Kin g has power to issue commissions requiring 
the jiwtices to hold sessions for the trial of offences ; 
if he does so, they may meet for the purpose at 
different times as they think proper 

(2) The distinction between the two sorts of 
sessions, general & quarter, is plainly pointed out 
m Hawkins Pleas of the Crown . . . “ that the 
quarter sessions are a species only of general 
sessions, & that such sessions are properly called 
general quarter sessions, which are holden in the 
four quarters of the year in pursuance of 2 Hen. 5, 
c. 4. This last part however is erroneous. I 
should say, not held by statute, but authorised 
by the King’s commission (Patteson, J.). 

(3) The practice in Middlesex as to discharging 
prisoners would render it inconvenient to hold 
sessions by adjournment, because the grand jury 
being adjourned, parties in custody have, against 
whom no bills had been found, could not be 
discharged as they are when the grand jury are 
discharged (Patteson, J.). — K. v, Mullaney 
(1833), 6 C. & P. 96 ; 2 Nev. & M. M. C. 142. 

834. London or Middlesex counties.] — 

An appeal against a poor rate in London or 
Middlesex must be made, as in all other counties, 
to the next, i.e. next practicable, general quarter 
sessions ; though Poor Relief Act, 1743 (c. 38), 
s. 4, in its terms gives the appeal to the next general 
or quarter sessions ; it appearing from other parts 
of the Act, as well as from other Acts in pari 
materia^ that these terms are used synonymously ; 
& though in the two counties named there are 
four general as weU as four general quarter 
sessions. — R. v, London J J. (1812), 15 East, 632 ; 
104 E. R. 982. 

Annotation: — Apld. R. v, Middleecx JJ. (1843), 4 Q. B. 
807 • 

835. .] — In the coimty of Middlesex, 

which has four general & four quarter sessions, the 
appeal against an order of removal [under 8 & 9 
Will. 3, c. 30, s. 6] must be to quarter sessions {per 
Cur.). — R. v, Middlesex JJ. (1843), 4 Q. 13. 807 ; 
Dav. & Mer. 289 ; 12 L. J, M. C. 134 ; 1 L. T. 
O. S. 229 ; 7 J. P. 494 ; 7 Jur. 669 ; 114 E. R. 
1101. 

836. .1 — 7 & 8 Viet. c. 71, s. 2, which 

empowers the justices of Middlesex to try appeals 
at general sessions in the same manner as at the 
gener£il quarter sessions only confers an optional 
jurisdiction, &; applt. may proceed therefore as 
before to quarter sessions, & is not bound to go to 
the general sessions. — R. v, Middlesex JJ. (1848), 
5 Dow. & L. 680 ; 3 New Mag. Cas. 1 ; 3 New Sess. 
Cas. 162 ; 2 Saund. & C. 271 ; 17 L. J. M. C. Ill ; 
11 L. T. O. S. 132 ; 12 Jur. 434. 

Annotations: — Refd. R. v. Lancashire JJ. (1849), 13 J. P. 
619. Mentd. Mim^ord v. Hitchcocks (1863), 14 C. B. N. S. 
361 ; Milch v. Frankau, [1909J 2 K. B. 100. 

837. Holding Intermediate sessions.] — R. v. 
Mullaney, No. 833, ante, 

838. Time of holding quarter sessions.] — 54 
Geo. 3, c. 84, which enacted, that Michaelmas 
quarter sessions shall be holden in the week next 
after Oct, 11, is merely directory, & those sessions 
may notwithstanding that ens/ctment be legally 
holden at another time. — R. v. Leicester JJ. 
(1827), 7 B. & 0. 6 ; 9 Dow. & Ry. K. B. 772 ; 

4 Dow. & Ry. M. 0. 618 ; 5 L. J. O. S. M. C. 95 ; 
108 B. R. 627. 

Annotations: — Oonsd. Bowman v, Blyth (1857), 27 L. J. 
M. C, 21. R^d. Gwynne v. Bumell (1*836), 2 Scott, 16 ; 
Montreal Street Ry. v. Normandin, [1917] A. C. 170. I 


Mentd. Cole v. Green (1843), 6 Man. & G. 872 ; Catterall 
V. Sweetman (1845), 1 Rob. Eocl. 304 ; R. v, Worksop 
Board of Health (1864), 10 L. T. 297. 

See, now. Criminal Justice Act, 1925 (c. 86), s. 22, 

839. Only one original sessions In a quarter.] — • 

A quarter sessions once dropped cannot be 
resumed. — R. v. Polstead (Inhabitants) (1747), 
2 Stra. 1263 ; 93 E. R. 1170. 

Annotations: — Consd. R. v. Mullaney (1833), 6 C. & P. 90. 
Retd. R. V. Suffolk JJ. (1847), 2 New Sess. Caa. 554 ; R. 
V. Sussex JJ. (1865), 4 B. &; S. 960. Mentd. R. v. Yarpolo 
(1790), 4 Term Rop. 71. 

840. Convening meeting — Subsequent session 
by other justices void.] — R. v. Sainsbury, No. 24, 
ante. 

841. - — -Necessity for warrant.] — (1) Unless 
a commission of the peace nominates a quorum, 
all the justices appointed by it must attend at a 
sessions. 

(2) Justices need not issue a warrant for holding 
a sessions. An allegation that justices appointed 
a sessions implies that everything necessary to 
make the appointment legal was done. — R. v, 
Ipswich Corpn. (1706), 2 Ld. Raym. 1232 ; 2 
Salk. 434 ; 92 E. R. 313 ; aid) nom. R. v. Whitacre, 
Holt, K. B. 445 ; auh nom. Whit acre’s Case, 
11 Mod. Rep. 67. 

innotations : — As to (1) Consd. R. v. Leeds JJ., Ex p. Bhiiis 
a906), 95 L. T. 916. Refd. R. v. Wells (1767), 4 Burr. 
1999 ; R. V. Corry (1804), 5 East, 372 ; Blacket v. Bllzard 
(1829), 9 B. & C. 851 ; Freeman v. Moymott, Blackett & 
Blizard, (1829), 8 L. J. O. S. K. B. 85. Generally, Mentd. R. 
V. Cambridg'e University, Bentley's Case (1724), Fortes. 
Rep. 202 ; U. v. Ward (1729), 1 Barn. K. B. 294 ; R. v. 
Halford (1734), 7 Mod. Rop. 193 ; R. v. London Oorpn. 
(1785), 4 Doug. K. B. 300 ; R. v. Joint Stock Cos. Registrar 
U847 ), 10 Q. B. 839 ; Shoifleld, Rotherham & Chester- 
llold Fire & Life Insco. (1847), 16 L. J. Q. B. 407 ; 
Southampton & Itchln Bridge Co. v. Southampton L. B. 
(1858), 8 E. & B. 801 ; R. v. Hayward (1862), 2 B. & S. 
685 ; Hayman v. Rugby School (1874), L. R. 18 Eq. 28 ; 
Cassel V. Inglis, [1916J 2 Ch. 211. 

842. Attendance of justices — Nomination of 
quorum.] — R. v. Ipswich Corpn., No. 841, ante. 

843. Quarter sessions held concurrently with 

assizes.] — ^Vhere quarter sessions of a county 
occur while the judge of assize is proceeding with 
the trial of prisoners in that county after the 
grand jury at the assizes have been discharged, 
the better course is for quarter sessions not to 
proceed with the trial of any prisoners, but to 
dispose of all their other business, & then to 
adjourn to a future day. — ^A non. (1840), 9 C. & P. 
790. 

844. .] — The authority of cts. of quarter 

session, whether for a county or a borough, is 
not in law either determined or suspended by the 
coming of the judges into the county under their 
commission of assize, oyer & terminer &; general 
gaol delivery ; although, generally speaking, it 
would be inconvenient & improper that cts. of 
quarter session for counties shoiild be held con- 
currently with the assizes for the same counties. — 
Smith v. R. (1849), 13 Q. B. 738 ; 3 New Mag. 
Cas. 223 ; 3 New Sess. Cas. 564 ; 18 L. J. M. 0. 
207 ; 14 L. T. O. S. 84 ; 13 Jur. 850 ; 3 Cox, C. C. 
586 ; 116 E. R. 1446 ; svb nom. R. v. Smith, 13 
J. P. 681. 

845. Alteration of date of quarter sessions 

— Effect on notice of appeal.] — Although the form 
of notice of intended application to quarter sessions 
for the diversion of a highway under Highway 
Act, 1835 (c. 50), s. 86, contains a blank for the 
insertion of the date on which the application is 
proposed to be made, it is not necessary to state 
the date in the notice ; it is enough that the notice 
makes it clear that the application will be made to 


oaunot make any order of the ct. (1864), 23 U. O. R. 616. — CAN. foundland are cts. of record. — Iinucy 

except during the eesBions, either h. Cowrte of record .] — The cts. of (1849), 3_Nfld. h. R. 141, 

regular or aojoumed . — Re Coleman general & quarter sesslops ip New- — NFLu, 
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Sect, 1. — In general. Sects. 2 & B: Sub-sects. 1 
2, A.] 

quarter sessions held next after the expiration of 
four weeks from the day on which the justices* 
certificate is lodged with the clerk of the peace. 

A certificate of justices for the diversion of a 
highway was lodged with the clerk of the peace 
on May 21. In the notice of intended application 
to quarter sessions it was stated that the applica- 
tion would be made on July 4, that being the date 
on which the summer sessions would in the 
ordinary course be held. Subsequently, the 
county assizes having been fixed for July 3, it 
became necessary to alter the date of holing 
quarter sessions. The justices accordingly altered 
it to June 20, on that day the application for 
enrolment of the certificate was made. The four 
weeks from the lodging of the certificate with the 
clerk of the peace expired on June 18 : — Held : 
not^thstanding the alteration of the date, the 
notice was a good notice, & quarter sessions had 
jurisdiction to entertain the application. — R. v, 
Derby JJ., [1917] 2 K. B. 802 ; 86 L. J. K. B. 
1534 ; 117 L. T. 538 ; 33 T. L. R. 539 ; 01 Sol. 
Jo. 695 ; 15 L. G. H. 720 ; sub nom. R. v. Derby- 
shire JJ., Ex p. Glossop Corpn., 81 J. P. 292, 
D. C. 


848. Books of quarter sessions — Right to in- 
spect.] — Every body has a right to inspect books 
of the sessions. — Herbert v, Ashburner (1751), 
1 Wils. 297 ; 95 E. R. 628. 

849. .] — County ratepayers have no 

right, either at common law or by statute, to 
inspect & take copies of the bills of charges of 
county officers, after they have been deposited 
by the clerk of the peace among the records of the 
county, in pursuance of County Rates Act, 1739 
(c. 29), s. 8. The justices of the peace for the 
county ore alone entitled to such an inspection. — 
R. V, Staffordshire JJ. (1837), 6 Ad. & El. 
84 ; 1 Nev. & P. K. B. 260 ; Nev. & P. M. C. 71 ; 
Will. Woll. & Dav. 98 ; 6 L. J. M. C. 65 ; 1 J. P. 
136 ; 112 E. R. 33. 

Armotationa : — Refd. Ex p. Briggs (1859), 1 E. & E. 881. 

Mentd. Mutter v. Eastern & Midlands Ry. (1888), 38 

Ch. D. 02. 

As to adjournment of sessions, see Part XII , 
Sect. 4, sub-sect. 2, post. 


Sect. 2.— THE CAPTION. 


846. Provision of sessions house — County of 
London.]-— The London County Council & not the 
standing joint committee of the County of London 
have, subject to the approval by a Secretary of 
State of any scheme made in that behalf, the power 
& duty of determining the place or places where 
the cts. of quarter sessions for the county of 
I^ndon are to be held. Subject to such approval, 
the London County Council has the power & duty 
of determining whether any & what new site shall 
be acquired for the accommodation of the cts. of 
quarter sessions for the County of London, but the 
power Si duty of determining the accommodation 
to be afforded at such places & on such sites is 
vested in the standing joint committee of the 
County of London, & such accommodation is to 
be provided by the London County Council. 

A question having arisen as to which of the 
above mentioned bodies had the power or duty 
of determining the place at which the sessions 
should be held :~neld : a question had arisen 
as to whether any power or duty was transferred 
to a county council or joint committee under 
Loc^ Government Act, 1888 (c. 41), & therefore 
the High Ct. had jurisdiction under sect. 29 of that 
Act to determine the question. — London County 
Standing Joint Committee v. London County 
Council (1911), 104 L. T. 923 ; 75 J. P. 455 ; 27 
T. L. R. 473 ; 55 Sol. Jo. 716 ; 9 L. G. R. 1239, 

847. Malntenpce of sessions house.]— A dif- 
ference of opinion having arisen between the S. 
county council & the standing joint committee as 
to maintaining & repairing buildings for assize &; 
sessio^ purposes : — Held: (1) though the property 
IS vested in the county council, the joint committee 
have complete control over <te can direct the 
expenditure of funds which it is the duty of the 

means of supplying ; 
'^th bodies can issue regulations for managing 
buildings so long as these do not conflict. — Re 
(GOVERNMENT ACT, 1888, Ex p. SOMERSET 

County Council(1889), 58 L.J.Q.B.513 ; 61L.T. 

T r. . ^ SOMEESET COUNTY COUNCIL, 

54 J. P. 182 ; 6 T. L. R. 712, D. C. 

County Standln 
^ L. C. C. (1911). 104 L. 7. 

uommittefl PnwAU Standing Joint 

11 916) 2 K.’ ^ 2^6.* Coal Co. «. Same, 


850. Nature of — Remains same throughout 
sessions.] — The caption of an indictment on which 
deft, had been convicted, was drawn up by the 
clerk of the peace from the minutes of sessions, &; 
returned with the indictment to the Crown office. 
It stated the presentment to be made by the oaths 
of A. B., C. D., etc., naming twelve grand jurors, 
& others, good & lawful men, etc. A rule was 
obtained, with a view to a writ of error, calling on 
the clerk of the peace to show cause why the 
caption should not be amended by inserting the 
true names & number of the grand jury sworn. 
Proof was given by affidavit that the real number 
exceeded twenty-tliree. The clerk did not deny 
this, but stated that he had no minute or recol- 
lection of the names or number : — Held : the 
caption was not incorrect in omitting to state 
the number & all the names of the grand jury ; 
&, under the circumstances, no alteration could 
be made in it ; & deft, received judgment. 

At sessions the original general caption is for 
the whole proceedings (Coleridge, J.). — R. v. 
Marsh (1837), 6 Ad. & El. 236 ; Will. Woll. & 
Dav. 150 ; 6 L, J. M. C. 153 ; 1 J. P. 245 ; 1 
Jut. 38 ; 112 E. R. 89. 

Animtationa : — Refd. O’Brien v. R. (1849), 3 Cox, C. C. 3G0. 

Mentd. R. v. Yates (1883), 48 J. P. 102. 

851. Necessity for — As part of record.] — Where 
an indictment for a conspiracy alleged that “ at 
the ct. of quarter sessions holden, etc., an indict- 
ment against A. B. was preferred to, & found by 
the grand jury ’* : — Held : this allegation must 
be proved by a caption regularly drawn up of 
record, & that the minute book kept by the deputy 
clerk of the peace could not be received as evidence 
of the finding of the bill, although no record had 
been in fact drawn up. — R. v. Smith (1828), 8 
B. & C. 341 ; 6 L. J. O. S. M. C. 99 ; 108 E. R. 1069. 

Annotaiions : — ^Refd. Porter v. Cooper (1834\ 6 C. & P, 354 : 

King V. R. (1849), 14 Q. B. 31. Mentd. Campbell v. K. 

(1847), 11 Q. B. 814. 


852. To show Jurisdiction.] — The 

caption , . . was necessary to show that a ct. of 
competent jurisdiction had tried the appeal (Lord 
Denman, C.J.). — R. v. Ybovelby (Inhabitants) 
(1838), 8 Ad. & El. 806 ; 1 Per. & Dav. 60 ; 1 
Will. Woll. & H. 614 ; 8 L. J. M. 0. 9 ; 112 E. R. 
1043. 

Annotaiion .—Mentd. Metropolis Police Comrs. v, Donovan 
(1003), 88 L. T. 655. 
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Part XI. — Quarter 

868. Contents of — Authority of court.] — The 

style of an inferior ct. must show by what autho- 
rity, & state the names of the judges before whom 
it is held. — Jerret v. Caldewell (1607), Cro. Jac. 
184 ; 79 E. R. 100. 

854* pTi 

ought to show by what authority it was held. — 
Johnson i\ Underwood (1618), Cro. Jac. 493 ; 
79 B. B. 421. 

855. Names of justices.] — Jerret v, 

Caldewell, No. 853, ante. 

856. Names of jury — How far essential.] — 

R. V. Marsh, No. 850, ante. 

867. Effect of error in form — Indictment 
quashed.] — Erroneous style of the sessions, suffi- 
cient cause for quashing an indictment. — R. v. 
Roysted (1756), 1 Keny. 255 ; 96 E. R. 985. 
Annotation Refd. Tl. v. Wilpon (1844), 6 Q. B. 620. 

858. Order quashed.] — R. v. ITalliweli. 

(1849), 13 L. T. O. S. 161, 208 ; 13 J. P. Jo. 330, 
346. 


Sect. 3.— OPHCERS OF QUARTER SESSIONS. 

Sub-sect. 1. — Custos rotulorum. 

By whom appointed.] — See 1 Will. & Mar. c. 21, 
s. 4 ; Liberties Act, 1836 (c. 87) ; Durham 
County Palatine Act, 1836 (c. 19); Lancaster 
County Clerk Act, 1871 (c. 73), s. 9. 

858a. The Crown.] — II arcourt v. Fox, 

No. 859, post. 

859. Who may be appointed — Justice assigned 
commission of peace for county.] — They, jus- 
tices of the peace], were to have a commission ; 
they had authority to hold a ct. ; &; thereby they 
were judges of a ct. of record. This did give 
occasion to the commencement of the office of 
custos rotulorum ; for they, being judges of record, 
the records of that ct. must bo in their custody. 
.... But in regard it might be inconvenient that 
the records should be dispersed among them 
promiscuously, & not kept together in one hand, 
I look upon it that it was in the power of the king 
to appoint some particular person to have the 
custody & charge of the records, & that he should 
be a person responsible to the subject for the safe 
keeping of them, & to whom he might have resort 
upon all occasions, when he had any use of them. 
This was thought convenient ; for the words at 
the end of the commission of the peace are, “ we 
appoint you such an one to be keeper of the records 
& rolls of the county.” So that though legally, as 
I said, the records are in the possession of all the 
justices of the peace . . . yet directly they are in 
the custody of the custos rotulorum, & if by 
negligence or misdemeanour they happen to be 
lost or miscarry, he is responsible to the King, & 
to the subject, for such loss or miscarriage (Holt, 
C.J.). — Harcourt V. Fox (1693), 4 Mod. Rep. 167 ; 
12 Mod. Rep. 42 ; 1 Show. 506 ; Comb. 209 ; 
Holt, K. B. 189 ; 87 E. R. 328 ; affd. suh nom. 
Fox V. Harcourt, Show. Pari. Cas. 158. 

Annotations : — Consd. Owen v. Saunders (1666), 1 Ld. Bayrn. 

158 ; Hardingr v. Pollock (1829), 6 Bing. 25. Refd. 

Looonfleld v. Thomely, [1926] A. C. 10. 

860. Powers & duties — Custody of records.] — 
Harding v. Pollock, No. 866, post. 

860a. .] — Harcourt v. Fox, No. 859, 

ante. 

See, now, Local Government Act, 1888 (c. 41), 
s. 83 (3). 

Power to appoint clerk of peace.] — See 
Nos. 801, 862, post* 


OR General Sessions. 

Sub-sect. 2. — Clerk op the Peace. 

A. Nature of Office. 

861. Tenure — During good behaviour.] — By 
1 Will. & Mar. c. 21, the custos rotulorum may 
appoint the clerk of the peace ” for so long time 
only as he shall well demean himself ” ; & there- 
fore if a clerk of the peace be appointed “during 
the pleasure of the custos,^^ the Ct., on his being 
deprived, will not grant a mandamus to restore ; 
for the appointment being void ho cannot show a 
title to the office. — R. v. Owen (1694), 4 Mod. 
Rep. 293 ; Comb. 317 ; 87 E. R. 403 ; subsequent 
proceedings, sub nom. Sanders v. Owen (1699), 
Garth. 426, H. L. 

Annotations : — Apld. Hobarts v. London Corpn. (1882), 46 

L. T. 623. Distd. Locondeld v. Thoiiioly, [1926] A. C. 10. 

Reid. Owon v. Saunders (1697), 1 Ld. llaym. 158. 

862. Office for life.]— By 37 Hen. 8, 

c. 1, the custos rotulorum is authorised “ to appoint 
a fit & able person to hold the office of clerk of the 
peace, during the time that the said custos rotulorum 
shall occupy the said office of custos, so as the said 
clerk of the peace demean himself justly & 
honestly.” By 1 Will. & Mar. c. 21, f. 1, the 
custos is authorised to nominate a clerk of the 
peace “ for so long time only as such clerk of the 
Ijoace shall well demean himself in his said office.” 
An appointment made by a custos, under these 
statutes, is, as to liim, an appointment for life, 
& therefore the clerk of the peace so appointed 
cannot be removed from his office by the same or 
any succeeding custos ; but by 1 Will. & Mar. 
c. 2\, if he do not “ well demean himself in his 
office ” the sessions of the county, on application 
& proof made as the Act requires, may remove 
him. — Fox V. Harcourt (1693), Show. Pari. Cas. 
158 ; 1 E. R. 107 ; affg. S. C. suh nom. Harcourt 
V. Fox, Comb. 209. 

Annotations : — Consd. Owen v. Saunders (1696), 1 Ld. Baym. 

158; Harding v. Pollock (1829), 6 Bing. 25. Refd. 

Leconllold v. Thornoly, [1926] A. C. 10. 

863. Freehold office.] — Ijocal 

Government xVet, 1888 (c. 41), has not changed the 
tenure of the office of clerk of the peace of a 
county, which for years has been known as a 
freehold office, terminable only in the event of 
misconduct in accordance with statutory pro- 
visions, into an office held at the will of the standing 
joint committee of the county. It has merely 
superadded certain new duties to the old office, 
& although s. 83 of that Act vests the power to 
appoint & remove him in the standing joint 
committee, the grounds on which he may be 
removed are the grounds incident to the old 
office. 

Sect. 6 [of 1 Will. & Mar. c. 21] prescribes the 
manner of his discharge. If a clerk of the peace 
should misdemean himself in the execution of his 
office, & a complaint thereof should be exhibited 
against him to the justices in quarter sessions, & 
proved before them, they may lawfully suspend or 
discharge him (Lord Sumner). — Leconpield 
(Lord) v. Thornely, [1926] A. C. 10 ; 95 L. J. 
K. B. 137 ; 134 L. T. 1 ; 89 J. P. 199 ; 42 T. L. R. 
15 ; 23 L. G. R. 655, H. L. ; affg. S. C. sub nom. 
Thornely v. Leconfield (Lord), [1926] 1 K. B. 
236, C. A. 

Annotation : — ^Mentd. Dewhui*st v. Salford Grdna., [1925 

Ch. 655. 

864. Office at will of Joint standing 

committee.] — Leconfield (Lord) v. Thornely, 
No. 863, ante. 

g65. During pleasure.] — R. v. Owen, No. 

861 , ante. 

866. Clerk & attorney for Crown — In matters 
affecting Crown.] — (1) The legal custody of the 
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Magistrates. 


Sect, 3. — Officers of quarter sessions: Sub-sect, 2, 
A,, B,, a, 6b D.] 

records is in the justices, the actual custody is in 
the cufdos rotulorum, 

(2) The offices of cicstos rotulorum & dork of 
the peace are offices created within legal memory, 
&, therefore, there can be no prescription affecting 
them. 

(3) The clerk of the peace as well as the clerk 
of assize is clerk & attorney for the Crown as 
regards those matters which affect the Crown. 

(4) The relation of clerk of the peace to the 
justices at sessions is precisely the relation of 
clerk of assize to the justices of assize (Vaughan, 
B.). — Harding v. Pollock (1829), 6 Bing. 26 ; 
3 Bli. N. S. 161 ; 1 Dow. & Cl. 463 ; 2 State Tr. 
N. S. 341 ; 130 E. E. 1189. 

Annotation : — Reid. Maule V. White, Maule v, Herbert, 
Maule r. Green (1896), 60 J. P. 567. 

867. Whether subject to prescription.] — 
Harding v. Pollock, No. 866, arde, 

868. Relation to justices at sessions.] — 
Harding v. Pollock, No. 866, ante, 

869. Ministerial office.] — Demer v. Cook, No. 
1130, post. 


B, Appointment, 

870. In county — Formerly by custos rotulorum.] 
—Anon. (1658), Jenk. 216 ; 145 E. E. 148. 
Amwtniions: — Refd. Harding v. Pollock (1829), 6 Bing. 25. 

Mentd. Arundel v. Arundel (1603), Cro. Jac. 10. 

871. .] — Fox V, Harcourt, No. 862, 

ayiie, 

872. .] — E. V, Owen, No. 801, ante, 

873. .] — Custos rotulorum may by 

parol, without deed, appoint a clerk of the peace. — 
Sanders v, Owen (1699), Carth. 426 ; 6 Mod. 
Rep. 386 ; 87 E. E. 721 ; sub nom, Owen v, 
Saunders, Colles, 70 ; 1 Ld. Eaym. 168 ; sub 
nom, Saunders v, Owen, 12 Mod. Rep. 199 ; 2 
Salk. 467 ; 3 Salk. 250, H. L. ; previous pro- 
ceedings^ sub nom, R, v, Owen (1694), 4 Mod. Rep. 
293. 

Annotations: — Consd. Harding v. Pollock (1829), 6 Bing. 
25. Refd. R. V. M., S. & L. Ky. (1854), 4 E. & B. 88. 
Hentd. Somerset v. Fogwell (1826), 5 B. & C. 875 ; Row- 
botham v. Wilson (1857), 27 L. J. Q. B. 61. 

See, now. Local Government Act, 1888 (c. 41), 
s. 83. 

In borough.] — See Municipal Corporations Act, 
1882 (c. 50), s. 164. 

874. How made — Parol.] — Sanders v, Owen, 
No. 873, ante. 

See, now, Local Government Act, 1888 (c. 41), 
s. 83. 


C, Removal, 

875. In county — Formerly by custos rotulorum.] 

• — Pox V. Harcourt, No. 862, ante. 

876. Recorder.]— By 6 & 6 Will. 4, c. 76, 

s. 103, where a borough has a separate ct. of quarter 
sessioi^, the power of appointing the clerk of the 
peace is in the council of the borough ; &, by s. 106, 
the ct. of quarter sessions, of which the Recorder 
is sole judge, “ shall have cognisance of all crimes, 
offences, & matters whatsoever cognisable by any 
ct. of quarter sessions of the peace for counties ** ; 
provided, among other things, that no Recorder, 
by virtue of his office, shall have power “ to exer- 
cise any of the powers herein specially vested in 
the council ” : — Held : the power of removing the 
werk of the peace was in the Recorder. — R. v, 

(1862), 2 B. & S. 685 ; 31 L. J. M. C. 

IT ^ 26 J. P.680; 9Jur. N. 8. 46; 

V\R. 658 ; 121 E.R. 1190. 

See, now, Municipal Corporations Act, 1882 
(c.^50), s. 164. 


877 . Justices.] — Wildes v, Russell, No. 

886, post, 

878. ,']~Ex p, Wildes (1866), 30 

J. P. Jo. 774. 

879. .] — Where a charge was pre- 

ferred to a ct. of quarter sessions under 1 Will. 
& Mar. c. 21, s. 6, against a clerk of the peace for a 
misdemeanour in his office [a refusal to record 
order of sessions], & evidence was taken, & the ct. 
decided that the charges were proved, & dismissed 
the clerk of the peace from his office & appointed 
another person in his place : — Held : on a quo 
warranto information against the person so 
appointed ; the sufficiency of the evidence was a 
question entirely for the ct. of quarter sessions, 

the decision of that ct. could not be reviewed 
by the Ct. of Q. B.— R. v, Russell (1869), 10 B. & 
S. 91 ; 19 L. T. 686 ; 33 J. P. Jo. 69 ; 17 W. R. 
402. 

Annotation .‘—Reid. Lecoiifleld v. Thomoly, [192G]A.C.10. 

880. Other than justices of sessions 

when articles exhibited.] — R. v, Baines (1706), 2 
Ld. Raym. 1265 ; 6 Mod. Rep. 192 ; 92 E. R. 332 ; 
sub nom. R. v. Banes, Holt, K. B. 512, 514 ; sub 
'nom. R. V. Baynes, 2 8alk. 680 ; sub nom. R. v. 
Cumberland (Clerk of the Peace), 11 Mod. Rep. 
80. 

Annotations : — Refd. R. v. Lloyd (1734\ 2 Bam. K. B. 466 ; 

Shoppee v. Nathan, [1892J 1 O. B. 245 ; Leconfleld v. 

Thornely, [19261 A. C. 10. Mentd. R. v. Liverpool Corpn. 

(1758), 2 Kony. 424 ; Fletcher v. Calthrop (1845), 6 

Q. B. 880 ; R. t>. Richardson (1913), 8 Cr. App. Rep. 159. 

See, now. Local Government Act, 1888 (c. 41), 
s. 83. 

881. How effected — Appointment of another to 
office.] — (1) Under Municipal Corporation Act 
(1835), s. 76, officers “ removed under its pro- 
visions, became entitled to compensation. B., 
the then town clerk, made no formal surrender 
of his office, nor any attempt to procure his' re- 
appointment, or to contest the election of D., 
who was appointed town clerk : — Held : this 
constituted a removal of B. from his office. 

(2) For the purpose of establishing a claim to 
compensation for the loss of a connected or 
dependent office it ought to be shown : (a) that 
the office was connected or understood to be 
connected with or dependent upon, the corporate 
office lost ; & (6) that the loss of it was connected 
with the loss of the principal office, but it is not 
required by the Act, that the connected or 
dependent office, or the office understood so to be, 
should be itself a corporate office : — Held : the 
circumstance of a town clerk having continued, 
for some time after he was removed from the 
office, to i^erform the duties of the office of clerk 
of the peace & clerk to the magistrates until other 
clerks were appointed, did not, in any way, inter- 
fere with his right to compensation for loss of those 
offices. — A.-G. v, Poole Corpn. (1844), 8 Beav. 
76 ; 14 L. J. Ch. 101 ; 4 L. T. O. S. 272 ; 8 J. P. 
806 ; 9 Jur. 318 ; 60 E. R. 30. 

882. Grounds for — Misdemeanour In office — 
Necessity for written charge.] — Clerk of the peace 
not removable but for misdemeanour. 

If the sessions discharge the clerk of the peace 
under 1 Will. & Mar. c. 21, without a charge being 
made in writing & exhibited against him, the ct. 
will grant a mandamus to restore him. — R. v, 
Evans (1691), Holt, K. B. 188 ; 4 Mod. Rep. 31 ; 
12 Mod. Rep. 13 ; 1 Show. 282 ; 88 E. R. 1132. 
Annotation : — Confld. Harding v. Pollock (1829), 6 Bing. 25. 

888. ♦] — Justices at the quarter 

sessions, remove the clerk of the peace for mis- 
behaviour ; & this was adjudged to be no con- 
viction but an order, & therefore it was not 
necessary to set out the evidence. — B. v, Lloyd 
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(1734), 2 Bam. K. B. 460 ; Cunn. 84, 133 ; Sess. 
Oas. K, B. 68 ; 2 Stra. 996 ; 94 E. B. 622. 

Annotations: — Oonsd. Ex p. Purdy (1850), 9 C. B. 201. 
Refd. ArarllB V, Heaeeman (1736), Cunn. 167 ; R. v. Biesex 
(1766), Say. 304 ; II. v. KlUett (1767), 4 Burr. 2063 ; 
Leooufleld v. Thomoly, [19261 A. C. 10. Montd. Lindeay 
V. Leigh (1848), 11 Q.B. 455. 

gg 4 , Necessity for proof.] — Lecon- 

FiELD (Lord) v. Thobnely, No. 863, ante. 

gg 5 , Extortion — What must be 

proved.] — R. v, Baines (1706), 2 Ld. Raym. 1266 ; 

6 Mod. Rep. 192 ; 92 E. R. 332 ; suh nom, R. v. 
Banes, Holt, K. B. 512, 614 ; sub nom, R. v. 
Baynes, 2 Salk. 680 ; sub nom. R. v. Cumberland 
(Clerk of the Peace), 11 Mod. Rep. 80. 

Annoiaiions : — Refd. R. v. Lloyd (1734), 2 Barn. K. B. 466 ; 
Shoppee v. Nathan, [1892] 1 Q. B. 245 ; Leoonfleld v. 
Thomely, [1926] A. C. 10. Mentd. R. v. Liverpool Corpn. 
(1758), 2 Kony, 424 ; Fletcher v. Calthrop (1845), 6 Q. B. 
880 ; R. V. Richardson (1913), 8 Cr. App. Rep. 159. 

ggg. Refusal to record order of 

sessions.] — A clerk of the peace having received 
fees to which the justices thought he was not 
entitled, they withheld a portion of his salary, 
& upon a mandamus unsuccessfully resisted his 
claim, & thereby incurred costs, for the payment of 
which quarter sessions made an order, which it 
was the duty of the clerk of the peace to enter on 
the records of the ct. & certify to the county 
treasurer for settlement. The clerk of the peace, 
conceiving that the order was illegal, because no 
fuU bill of costs had been brought before the ct., 
& also because he thought the costs were not such 
as ought properly to be charged upon the county 
rate, but should have been paid by the justices, 
who by disputing his claim had improperly 
incurred them, declined to record the order or to 
give the necessary certificate. Quarter sessions 
thereupon referred it to the finance committee to 
consider & report what ought to be done under 
the circumstances ; upon their report a charge 
was preferred against the clerk of the peace, in the 
name of the county treasurer, under the 1 Will. 
& Mar. c. 21, s. 6, of having “ misdomeaned him- 
self in the execution of his office.” The matter 
was heard before the justices at the next ct. of 
quarter sessions, & they unanimously found that 
the clerk of the peace had been guilty of the offence 
charged against him, & adjudged him to be dis- 
missed from his office : — Held : the justices in 
quarter sessions being a competent tribunal to 
hear & determine the charge, & having determined 
it, this ct. could not question the propriety of their 
decision ; & no such interest appeared in the 

justices, or in any of them, as to disqualify them 
from acting as judges in the matter. — ^W iides v, 
Russell (1866), L. R. 1 C. P. 722 ; Har. & Ruth. 
689 ; 35 L. J. M. C. 241 ; 12 Jur. N. S. 645 ; 14 
W. R. 796 ; subsequent proceedings, sub nom, R. v. 
Bussell (1867), 16 L. T. 478 ; (1869), 10 B. & S. 

gg7. .l—Ex p. Wildes (1866), 

30 J. P. Jo. 774. 

888 . 

ante, 

D, Salary and Fees, 

See Local Government Act, 1888 (c. 41), s. 83 ; 
Municipal Corporations Act, 1882 (c. 50), s. 164 ; 
Criminal Administration Act, 1851 (c. 55), ss. 9, 11. 

Assignment of emoluments.] — See Choses in 
Action, Vol. VIII., p. 440, No. 175. 

Penalty for demanding excessive fees ,] — See 
Clerks of the Peace (Fees) Act, 1817 (c. 91), ss. 2, 
4 ; Summary Jurisdiction Act, 1848 (c. 43), s. 30. 


889 . Compensation for loss of fees.] — The 
sessions have no jurisdiction, under County Rates 
Act, 1814 (c. 51), s. 16, to make a prospective order 
for a compensation thereafter to be made to the 
clerk of the peace ; &, therefore, where a county 
treasurer, in obedience to such an order, made the 
payment, & that payment was afterwards, by an 
order of sessions, allowed in his accounts, the Ct. 
of K. B. quashed so much of the order of sessions 
as allowed that item ; qu. : whether the sessions 
have a power to make any compensation to the 
clerk of the peace under above sect. — R. v, Wil- 
liams (1819), 3 B. & Aid. 215 ; 106 E. R. 640. 

Annotation : — Refd. R. V. Saunders (1854), 3 E. & B. 763. 

890 . .] — Before & until Municipal Corpora- 

tions Act, 1835 (c. 76), T. was common clerk, 
prothonotary, & clerk of the peace of the borough 
of B. during good behaviour ; & acted as clerk 
to the justices of the borough, as by usage the 
common clerk had always done, either, as T, 
alleged, incidentally to the office of common 
clerk, or as was alleged in answer, by appointment 
of the justices ; the office of clerk to the justices 
not being mentioned in the charters or muniments. 
After the Act passed he was appointed town clerk ; 
&D afterwards, upon a separate commission of the 
peace being granted to the borough, another person 
was appointed clerk to the justices, by the justices 
under that commission : — Held : T. was entitled 
to compensation under Beet. 66, for the loss of the 
emolument derived from the place of clerk to the 
justices. Although, after the appointment of the 
new clerk to the justices, a ct. of quarter sessions 
was granted to the borough, & T. was appointed 
clerk of the peace. Semble : if the Lords Con^. 
of the Treasury order compensation to a party 
not holding an office which falls within sect. 66, 
this ct. will not enforce the order by mandamus 
to the corpn. But they will grant such mandamus 
where the Lords Comrs. have ordered compensation 
to a party holding such an office. — R. v. Bridge- 
water Corpn. (1837), 6 Ad. & El. 339 ; 1 Nev. 
& P. K. B. 466 ; Will. WoU. & Dav. 129 ; 6 L. J, 
M. 0. 78 ; 1 J. P. 213 ; 1 Jur. 40 ; 112 E. R. 129. 

Anriotations : — Distd. Ex v, Harvey (1838), 7 Ad. & 

Gonsd. R. V. Pot)le Corpn. (1838), 7 Ad. & ^114. 

R. V. Carmarthen Corpn. (1839), 11 Ad^ ^ 1 ’ t?” 

Norwich Corpn. (1842), 3 Q. B. 28o. Dl^d. R. n. 
York Oorp^n. (1842), 3 Q. B- 650 ; R. v. Brighton B. C. 
(1857), 7 E. & B. 249. Apld. R. v. L. Q. Board (1874)» 
L. R. 9 Q. B. 148. Reid. R. v. Harwich Corpn. (1842), 
2 Q. B. 909 ; R. v. Manchester B. C. (1846), 11 J^. 222 , 



-y, Russell, No. 879, 


891 , .] — Before Municipal Corporations 


Act, 1835 (c. 76), a person had acted as clerk to 
the justices of a corpn. ; he had received no 
formal appointment from the corpn. ; but the 
governing body had ordered that he should have a 
fixed salary from the corpn. funds, besides his 
perquisites. The office was not named in the 
charter. He was displaced by the justices 
appointed under the Act Held : he was entitled 
to compensation under Muncipal Corporations 
Act, 1835 (c. 76), s. 66; &, the corpn. having 
refused to give any compensation, & the Lords of 
the Treasury, upon appeal, having ordered one, 
this ct. granted a mandamus requiring the c(^n. 
to give a bond for the amount, — R. v. Car* 
marthen Corpn. (1839), 11 Ad. & El. 9 ; 3 Per. 
& Dav. 35 ; 9 L. J. Q. B. 25 ; 113 E. R. 316. 

Annotations Temple Hool. Oomrs. (1853). 3 De 

G. M. & Q. 418 ; Re Carpenter & Bristol Corpn. (1907) 
76 L. J. K. B. 1145. 


PART XI. SECT, 8, SUB-SECT. 2.— D. 

k. Recovery of fees iUeaaUy ex- 
acted,] — Pees iUegally exacted by a 


clerk of the peace for servioos in strik- 
ing a special jury, can bo recovered 
back as money had & repelv^.— 
HookkR V , Gubnbtt(1858), 16U. C. R. 


180.-~OAN, 

1. Fees payable for quarterly return 
of cmvictions.j^Re Poussrtt (1863), 
22 U. 0. R. 412.— 'CAN. 
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8e(A, 3 . — Officers of quarter sessions: Sub-sect. 2, 
D. <fc E. Sect. 4 ; Sub-sects. 1 <fc 2.] 

892. .]— A.-G. V. Poole Coepn,, No. 881, 

ante, 

893 . ,] — The borough of B. was incor- 

porated in 1854, under Municipal Corporations 
Act, 1835 (c. 75), & a separate cb. of quarter 
sessions granted to it, & E. appointed clerk of the 
peace for the borough. L., who was clerk of the 
peace for the county of S., claimed compensation 
by reason of the grant of the borough sessions, 
& the appointment Of E, as clerk of the peace 
of the borough : — Held : he was not entitled to 
compensation under c. 66 of the Act, as his office 
was not abolished, nor was he removed therefrom ; 
& 6 & 6 Viet. c. Ill, s. 2, wliich gives a right to 
compensation where an officer of a county h^ 
been deprived of any part of his emoluments in 
consequence of a grant of incorporation, not 
applying to the borough of B. — R. v. Brighton 
Borough Council (1857), 7 E. & B. 249 ; 26 
L. J. Q. B. 153 i 28 L. T. O. S. 265 ; 21 J. P. 612 ; 
3 Jur. N. S. 585 ; 5 W. R. 257 ; 119 E. R. 1240. 

894. .] — Pltf., by Local Government Act, 

1888 (c. 41), s. 118 (10), being clerk of the peace 
of Surrey, continued to be clerk of the peace at 
the quarter sessions held for the county of Ix)ndon 
at Newington, & for the purpose of the business 
at those sessions he was deemed to be clerk of 
the peace for the county of London. The Middle- 
sex scale of fees, which by s. 115 was that taken in 
the county of Ix)ndon by the clerk of the peace, 
was lower than the Surrey scale, & the Middlesex 
scale was further reduced by the standing joint 
committee of the Ix)ndon County Council, & the 
quarter sessions : — Held : j)ltf. was only entitled, 
as clerk of the peace for the county of London 
for Newington to the fees payable under the 
reduced scale in Middlesex ; but, by virtue of 
s. 119, he was entitled to receive not less remunera- 
tion whether by salary or by fees, than that to 
which he was entitled at the passing of the Act. — 
Wyatt v, London County Council (1901), 
85 L. T. 629 ; 66 J. P. 325 ; 18 T. L. R. 110 ; 
subsequent proceedings^ 18 T. L. R. 161. 

.] — See Criminal Justice Act, 1855 (c. 126), 

s. 18. 

895. Fees payable on administering oath to new 
justice — Not recoverable by action.] — Fees claimed 
by the clerk of the peace on the qualifying of a 
new justice for the county for administering tlie 
oaths, etc., not being expressly within the excep- 
tions contained in the order applicable for payment 
of the clerk of the peace by salary instead of by 
fees, are a mere honorarium, & not recoverable by 
action at law. — Maule v. White, Maule v, 
Herbert Maule v. Green (1896), 60 J. P. 567. 

896. Salary — Borough with separate court of 
quarter sessions & commission of the peace — 
Population less than ten thousand — Payable by 
borough.] — In the case of boroughs having a 
separate court of quarter sessions & commission 
of the peace, which contained according to the 
census of 1881 a population of less than ten 
thousand. Local Govt. Act, 1888 (c. 41), has not 
transferred the obligation of paying the salary of 
the recorder, the fees of the clerk of the peace, & 
the salary of the clerk of the borough justices 
from the borough to the county council. — Thet- 
FORD CoRPN. V , Norfolk County Council, 
[1898] 2 Q. B. 468 ; 67 L. J. Q. B. 907 ; 79 L. T. 


315 ; 62 J. P. 724 ; 47 W. R. 1 ; 14 T. L. R. 541 ; 
42 Sol. Jo. 680, 0. A. 

Annotations : — Rsfd. Bury St. Edmunds Oorpn. v. West 
Suffolk County Council (1898), 62 J, P. 486 ; Huntina^on 
Corpa* V. Huntinirdon County Council (1901). 70 L. J. 
K. B. 755 ; R. v. Warwickshire JJ., 11002] 2 k. B. 101 : 
George v, Thomas, [1910] 2 K. B. 051 


\ Deputy Clerk , 

897. Appointment as deputy town clerk — ^Town 
clerk acting as clerk of the peace.] — Faulkner v, 
Chevell, No. 804, ante , 

898. Liability for acts of assistant — Negligent 
keeping of records of justices.] — The duty of the 
sheriff, with respect to the roll of fines sent to 
liim by the clerk of the peace, under Levy of Fines 
Act, 1822 (c. 46), is not merely ministerial, the 
sheriff is not justified in levying a fine stated in 
the roll to be unpaid, when the amount has been 
paid to the sheriff himself before receiving the roll. 
The deputy clerk of the peace is authorised to 
receive the amount of fines imposed at the quarter 
sessions ; & if he receives the money & omits 
to notify the receipt in the roll, & damage accrues 
in consequence to the party fined, the latter may 
maintain an action against the deputy clerk of the 
peace for negligence. 

Qu, : whether the deputy clerk of the peace is 
liable for acts of negligence of the assistant whom 
he appoints, under 59 Geo. 3, c. 28, to record the 
proceedings of the justices sitting in a second ct. 
at the quarter sessions. — Wildes v. Morris (1852), 
22 L. J. M. C. 4 ; 20 L. T. O. S. 140 ; 16 Jur. 1115 ; 
sub nonu Morris v. Wildes, 17 J. P. 119 ; sub 
nom, Wyles v, Morris, 1 W. R. 65. 

899. Liability for own acts — Failure to notify 
receipt of fines — Damages at suit of party fined.] — 
Wildes v, Morris, No. 898, ante. 

900. De facto deputy — Not lawfully authorised 
— Power to sign certificate of conviction.] — A cer- 
tificate of a conviction, made at quarter sessions 
of a borough, within Municijjal Corporations Act, 
purporting to be signed by a person described 
thereon as deputy clerk of the peace of the said 
borough, & having the custody of the records of 
quarter sessions, is admissible in evidence, under 
Evidence Act, 1845 (c. 113), s. 1, as purporting to 
be made by an officer having the custody of the 
records of the ct. where the conviction was made, 
within Transportation Act, 1824 (c. 84), s. 24, 
although Municipal Corporations Act, 1835 (c. 76), 
have no power to appoint a deputy clerk of the 
peace for a borough within that JVet. 

When there is a de facto office, &, by virtue of 
that office, the person filling it has the custody of 
the records, he may give the certificate without 
holding the office de jure (Bramwell, B.). — 
R. V, Parsons (1866), L. R. 1 C. C. R. 24 ; 35 
L. J. M. C. 167 ; 14 L. T. 450 ; 30 J. P. 359 ; 
12 Jur. N. S. 436 ; 14 W. R. 662 ; 10 Cox, C. C. 
243, C. C. R. 


Sect. 4.-.FINANCE5 OF QUARTER SESSIONS. 

SuB-SECJT. 1 . — Expenses Borne by County 

Fund. 

As to county fund.] — See Local Government, 
pp. 109-111. 

As to county treasurer.] — See Local Govern- 
ment, pp. 108, 109. 

901. Expenses of prosecution — Prosecution by 
direction of justices.] — Justices of the peace at 


PART XI. SECT. 4. SUB-SECT. 1. 

m. Expenses for furniture of the 
court house .] — The xnairistrates iii 


quai*ter eessioue have no power to 
order furniture for the court house, & 
the county council are not liable for 
furniture so supplied. — Coombs v. 


Middlesex County (1858), 15 U. C. 11* 
367.--CAN. 

n. Expenses of clerk of the peace — 
Paymem on order of chairman of the 
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Part XL — Quarter or General Sessions. 


quarter sessions have no authority to order the 
costs of a prosecution for a misdemeanour, carried 
on imder the direction of magistrates to be 
allowed out of the county rates. — R. v. West 
Riding op Yorkshire (Inhabitants) (1797), 7 
Term Rep. 377 ; 101 E. R. 1029. 

Annotation: — Refd. H. v. Llchfiold Town Council (1843), 
4 Q. B. 893. 

902. Offence committed within contribu- 

tory borough.] — Borough magistrates, acting 
exclusively for their borough, which does not 
contribute to the county rate, & concurrently for 
the liberties of the borough, which do contribute 
to it, may make the usual order on the county 
treasurer for expenses incurred on prosecutions 
touching offences committed within the con- 
tributory hberties. — R. v, Musson (1826), 6 
B. & 0. 74 ; 9 Dow. & Ry. K. B. 172 ; 4 Dow. & 
Ry. M. C. 265 ; 6 L. J. O. S. M. 0. 28 ; 108 E. R. 
380. 

903. Power of treasury to disallow pay- 

ments made.] — The accounts of costs of prosecu- 
tions in the county of L., after having been duly 
taxed by the x^roper ofhcers, & paid out of the 
county rates, were re-taxed by officers of the 
Treasury, & part of them were disallowed. The 
justices of the county obtained a rule nisi for a 
mandamus to compel the Lords of the Treasury 
to pay the disallowed balance to their treasurer : — 
Held : the Lords of the Treasury had no right 
to tax these costs after they had been allowed by 
the proper officers ; but this ct. had no jurisdiction 
to issue a mandamus to compel the Lords of the 
Treasury to pay the balance. — R. v. Treasury 
Lords Comrs. (1872), L. R. 7 Q. B. 387 ; 41 
L. J. Q. B. 178 ; 30 J. P. 661 ; 20 W. R. 336 ; 
sub nonu R. v. Treasury Lords, Ex p. Lanca- 
shire JJ., 26 L. T. 64 ; 12 Cox, C, C. 277, D. C. 

Annotations: — Refd. Armytago v. Wilkinson (1878), 3 App. 
Cas. 355 ; Rc Nathan, It. v. I. R. Comrs. (1884), 12 

Q. B. D. 4G1. Mentd. Willcock v. TorrcU (1878), 3 Ex. D. 
323; Dixon v, Farrer (1886), 17 Q. B. D. 658 ; R. v. 
Income Tax Comrs., Ex ji. Capo Copper Mining Co. (1888), 
57 L. J. Q. B. 513 ; R. v. Joint Stock Cos. Registrar 
(1888), 21 Q. B. D. 131 ; R, v. Secretary of State for War, 
[1891] 2 Q. B. 326 ; R. v. Incorporated Law Soc. (1895), 
11 T. L. R. 557 ; Holliushead v. Hazleton, [1916M A. C. 
428 ; It. V. Speyer, R. v. Cassel, [1916] 1 K. B. 595 ; 

R. V. Army CouiiciJ, Ex p. Ravonscroft, [1917] 2 K. B. 
504 ; R. V. Income Tax Special Purposes Comrs., Ex p. 
Dr. Barnardo’s Homes National Incorporated Assocn., 
[1920] 1 K. B. 26. 

.] — ScCf also. Criminal Law, Vol. XV., 
pp. 614 et seq., 700, 701, Nos. 7566-7509. 

904. Expenses of appeal to sessions — Non- 
quarter sessions borough.] — A county borough had 
a separate commission of the peace, but not a 
separate ct. of quarter sessions. An appeal from 
a conviction under the Act by the borough justices 
having been successfully brought to quarter 
sessions for the county, an order was made by 
quarter sessions upon the borough treasurer for 
payment of prosecutor’s costs ; — Held : the word 
“ place ” in Vagrant Act, 1824 (c. 83), s. 9, must 
be construed as ejusdem generis with “ county, 
riding, division,” & meant a place having a 
separate ct. of quarter sessions ; & the order of 
quarter sessions was therefore wrongly made 
upon the borough treasurer, should have been 
made upon the treasurer of the county. — R. v. 
West Riding JJ., [1900] 1 Q. B. 291 ; suh nom, 
R. V, Yorkshire, West Riding JJ., 69 L. J. Q. B. 
13 ; suh nom, R. v. West Riding op Yorkshire 


JJ., Ex v> Huddersfield Cobpn., 16 T. L. R. 4 ; 
44 Sol. Jo. 12, D. C. 

Annotations: — Gonsd. R. v. Warwickshire JJ., [1902] 2 
K. B. 101. Di«td. George v, Thomaa (1910), 74 J. P. 398. 

906. .] — A county borough had a 

separate commission of the peace, but not a 
separate ct. of quarter sessions, it was not directly 
subject to the county rate, but under a financial 
adjustment made under Local Government Act, 
1888 (c. 41), s. 32, it paid a fixed contribution 
towards the expenses of the county incurred in 
part on behalf of the borough, including the 
expenses of quarter sessions : — Held : the county 
borough, not having a separate ct. of quarter 
sessions, & being liable to contribute to quarter 
sessions expenses, was not a place separate from 
the county, & therefore not a “ place ” within 
Alehouse Act, 1828 (c. 61), s. 29 ; the licensing 
justices had acted for the county, their costs were 
costs of quarter sessions, & the order of quarter 
sessions had, therefore, been wrongly made upon 
the borough treasurer, & should have been made 
upon the treasurer of the county. — R. v, War- 
wickshire JJ., [1902] 2 K. B. 101 ; 71 L. J. K. B. 
505 ; 46 Sol. Jo. 409 ; suh nom, R. v, Warwick 
JJ., Ex p, Coventry Corpn., 86 L. T. 568 ; 66 
J. P. 549 ; 18 T. L. R. 492, D. C. 

906. Expenses of sessions — Quarter sessions 
borough — Population under ten thousand.] — 
Semble : under Local Government Act, 1888 
(c. 41), where the poi>ulation of a borough having 
a separate ct. of quarter sessions is ten thousand 
or upwards, the expenses of quarter & petty 
sessions are payable out of the borough rates ; 
where the population is under ten thousand, out 
of the county rates. — Ex p, Kent County Coun- 
cil & Dover Council, Ex p, Kent County 
Council & Sandwich Council, [1891] 1 Q. B. 
389 ; 64 L. T, 421 ; suh nom. Re Dover Council 
& Kent County Council, Ex p, Dover Council, 
He Kent County Council & Sandwich Council, 
Ex p, Kent County Council, 60 L. J. Q. B. 314 ; 
55 J. P. 248 ; suh nom, Dover, Sandwich & 
Ramsgate Boroughs Cases, 7 T. L. R. 260 ; 
on appeal, sub nom. Ex p, Kent County Council 
&, Dover Council, Ex p, Kent County Council 
& Sandwich Council, [1891] 1 Q. B. 725, C. A. 

Annotations : — Dbtd. Thotford Corpn. t\ Norfolk County 
Council, [1898] 2 Q. B. 468. I am fully eatisfled that my 
deoiHion In the Dover di: Sandwich oases was wrong 
(Vaughan Williams, L. J.). Refd. Re Herefordshire County 
Coimcil & Leominster Town Council (1894), 15 11. 77. 
Mentd. Re Knight & Tabornaclo Permanent Bldg. Soo., 
[18921 2 Q. B. 613. 

907. Expenses of local Inquiry.] — R. v, Lan- 
cashire JJ. (1854), 22 L. T. O. S. 259 ; 18 J. P. 
Jo. 86. 

Expenses of police.] — See Police. 

Salary of clerk of peace.] — See Sect. 3, sub- 
sect. 2, D., ante. 


Sub-sect. 2. — Expenses Borne by Borough 

Fund. 

As to borough fund .] — See Local Government, 
pp. 80-87. 

As to borough treasurer .] — See Ix)cal Govern- 
ment, pp. 77, 78. 

908. Expenses of prosecution — Offence com- 
mitted in non-contributory borough.] — Three 


magistrates.] — Rc Poussett & County 
OF Lambton (1862), 22 U. C. R. 80. 

—CAN. 

o. Expenses of office accommodation 
of county attorney S clerk of the peace.] 


— A county attorney & clerk of the 
peace may maintain an action against 
the corpn. of the county for breach of 
duty In not providing necessary & 
proper accommodation for him as such 


officer, & may recover, by way of 
damages In such action, rent paid by 
him to procure Buoh aooommodatlon. — 
Lees v . County of Cableton Corpn. 
(1873), 33 U. O. R. 409.— CAN. 
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Magistrates. 


Sect. 4 . — Finances of quarter sessions : Suib-sect. 2. 
Sects, 6, 6 cfc 7. Part XII, Sect. 1 : Sub~ 
sect. 1, j4. B.] 

persons were indicted at the assizes for the county 
of S. for forging the will of 0. D. It appeared that 
C. D. died in the borough of O., & that one of the 
prisoners took away the deeds, etc., of deceased 
to his own house, which was in the county of S., 
but not in the borough of O., that the forged 
signatures of testatrix & of one of the witnesses 
were written in the borough of O., & that the 
offence was completed in the county of D., where 
the forged signatures of the second witness was 
written. The borough of O. did not contribute to 
the county rate, but had a borough fund of its 
own: — Held: (1) the order for payment of all 
costs & expenses of the prosecution was properly 
made on the treasurer of the borough of O. ; (2) a 
mandamus would lie to the treasurer to compel 
payment.- — 11. v. Oswestry Treasurer (1848), 
12 Q. B. 239 ; 11 L. T. O. S. 198 ; 12 Jur. 744 ; 
12 J. P. Jo. 373 ; 116 E. R. 858 ; sub nom. 11. v. 
Hayward, 17 L. J. Q. B. 223. 

909. Non quarter sessions borough — Popu- 

lation ten thousand.] — A borough with a popiila- 
tion exceeding ten thousand had a separate com- 
mission of the peace with a justices’ clerk, but not a 
separate ct. of quarter sessions. It had the right 
to provide & pay for its own police, but by agree- 
ment the borough was for police purposes con- 
solidated with the county, & the county supplied 
the police for which the borough paid. The 
county rate was leviable in the borough : — Held : 
the costs of prosecutions undertaken by the police 
before the borough justices in cases in which 
such costs were not remitted or were not paid by 
the i3arties chargeable were chargeable to the 
borough fund & not to the funds of the county in 
which the borough was situate. — George v. 
Thomas, [1910] 2 K. B. 951 ; 80 L. J. K. B. 7 ; 
103 L. T. 450 ; 74 J. P. 398 ; 8 L. G. R. 849. 

910. Expenses of attending quarter sessions.] — 
After the grant of a separate ct. of quaHer sessions 
to the borough of G., the council of that borough 
contracted with the county justices for “ the 
support & maintenance ” of the borough prisoners 
in the county prisons at a certain sum per week. 
The borough paid all expenses of conveyance. 
The county under that contract provided the 
borough prisoners with house room, food, clothing, 
bedding & fuel, but claimed contribution from the 
borough in respect of the law expenses attending the 
holding of the general & quarter sessions for the 
county : — Held : these were expenses to which, under 
Mimicipal Corporations Act, 1835 (c. 76), s. 117, 
& Prisons Act, 1842 (c. 98), s. 19, the borough 
was liable to contribute. — R. v. Gravesend 
Borough Council (1855), 5 E. & B. 459 ; 3 
C. L. R. 1137 ; 25 L. T. O. S. 253 ; 1 Jur. N. S. 
878 ; 119 E. R. 552 ; sub nom. Kent County 
Treasurer v. Gravesend Borough Council, 
24 L. J. M. C. 141 ; 19 J. P. 451. 

911. Expenses on appeal to quarter sessions.] — 
Where there is no surplus from the borough fund 
a municipal corpn. cannot pay out of such fund the 
costs incuired by the chief constable in opposing, 
by the direction of the council, appeals against 
the refusal of justices to renew the licenses of 
public-houses. — T ynemouth Corpn. v. A.-G., 
[1899] A. C. 293 ; 68 L. J. Q. B. 752 ; 80 L. T. 
033 ; 63 J. P. 404 ; 15 T. L. R. 370 ; 43 Sol. Jo. 
531, n. L. ; ajfg. S. C. sub nom. A.-G. v, Tyne- 
mouth Corpn., [1898] 1 Q. B. 604, C. A. 

Annaiationsj-^-BM. AUsop v. Preston JJ. (1899), 61 J. P. 

25, Mentd. Evans v. Conway JJ., [1900] 2 Q. B. 6. 


A.-G. V. Do Winton, [1906] 2 Ch. 106 ; R. v. Woodhouse, 
[1906] 2 K. B. 501 ; Attwood v. Chapman. [1914] 3 K. B, 


912. .] — Upon an appeal against the refusal 

of licensing justices to renew a license the quarter 
sessions dismissed the appeal subject to a special 
case for the opinion of the High Ot. The licensing 
justices, who were resps., did not appear upon the 
argument of the case, & the High Ct. allowed the 
appeal &: ordered resp. justices to pay to applt. 
the costs of the appeal to that Ct. on the special 
case : — Held : these were costs to which the 
licensing justices had been put within Licensing 
(Consolidation) Act, 1910 (c, 24), s. 32, & the 
licensing justices were therefore entitled to an 
order of quarter sessions upon the treasurer under 
that sect, to pay to them the amount thereof. — 
R. V. Salford Hundred JJ., [1912] 2 K. B. 567 ; 
sttb nom. R. v. Salford Hundred JJ., Ex p. 
Bolton JJ., 81 L. J. K. B. 952 ; 107 L. T. 174 ; 
76 J. P. 395 ; 23 Cox, C. C. 110. 

Annotations : — Refd. JonoB V. Hathorton, [1917] 2 K. B. 
412 ; R. r. West Riding: of Yorkshire JJ., [1918] 1 K . B. 
362. 

913. Expenses oi sessions — Quarter sessions 

borough — Population ten thousand .] — Ex p, 

Kent County Council & Dover Council, Ex p. 
Kent County Council & Sandwich Council, 
No. 906, anic. 

914. Population under ten thousand.] 

— Thetford Corpn. v. Norfolk County Coun- 
cil, No. 896, ante. 

915. Irrecoverable fees of clerks to justices.] — 

R. V. Gloucester Corpn., No. 812, ante. 

916. Damages for malicious prosecution directed 
by justices.] — In a municipal borough the chief 
constable was directed by some borough justices 
to lay an information against H. for conspiracy, 
which was dismissed, & an action for malicious 
prosecution brought against the constable, & 
£200 damages recovered : — Held : this sum could 
not be paid by the town council out of the borough 
fund or rate, as not being within the words of 
Municipal Corporations Act, 1835 (c. 76), s. 82. — 
R. V. Exeter Corpn. (1880), 6 Q. B. D. 135 ; 
44 L. T. 101 ; 45 J. P. 1.58 ; 29 W. R. 441. 

Annotation .—Refd. R. V , Ramagrato Corpn. (1889), 23 
Q. B. D. 66. 

County rates.] — See Rates & Rating. 


Sect. 5.— DUTIES OF SHERIFF. 

See, generally, Sheriffs & Bailiffs. 

Duty to summon Jurors .] — See Juries, Vol. 
., p. 214, Nos. 13, 14. 


Sect. 6. — ^DUTIES OF POLICE. 

See Local Government Act, 1888 (c. 41), s. 9 : 
Coimty Police Acts, 1839 (c. 93), s. 17 ; 1841 
(c. 88), s. 26 ; County & Borough Police Act. 
1856 (c. 69), s. 7 ; generally, Police. 


Sect. 7.-~JURIES. 

How summoned — Jurors for county sessions.]— 

8^66 Juries Acts, 1825 (c. 60), ss. 12, 41; 1921 
(c. 11), ss. 22-26; &, generally, Juries, Vol 
XXX., pp. 214 et seq. 

Jurors in boroughs.] — See Municipal Cor 

porations Act, 1882 (c. 50), s. 186. 
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Part XII. — Jurisdiction of Quarter Sessions. 


Sect. 1.— ORIGINAL CRIMINAL JURISDICTION. 

Sub-sect. 1. — On Indictment. 

A, In General, 

917. A court of oyer & terminer.] — The ct. 

of quarter sessions is a continuing ct. of oyer & 
terminer, & not an inferior ct., so as to prevent the 
issuing of a venire de novo to it. — C ampbell v. 
R. (1847), 11 Q. B. 814 ; 2 New Mag. Cas. 354 ; 
17 L. J. M. C. 89 ; 10 L. T. O. S. 390 ; 11 J. P. 
886 ; 12 Jur. 117 ; 2 Cox, C. C. 463 ; 116 E. R. 
680, Ex. Ch. 

Annotaiiona : — Mentd. Ryalls v. R. (1849), 11 Q. B. 79.5; 

Holloway v. R. (1851), 17 Q. B. 317 ; R. v. Charlcsworth 

(1861), 1 B. & S. 460 ; Winsor v. R. (1866), L. R. 1 Q. B. 

‘i89 ; R. V. Castro (1880), 49 L; J. Q. B. 747 ; R. v. Pierce 

(1887), 56 L. J. M. C. 85 ; R. v. Paul (1890), 25 Q. B. D. 

202 ; Mid. Ry. r. Edmonton Union (1893), 63 L. J. M. C. 

38 ; Crane v. Public Prosecutor, [1921] 2 A. C. 299. 

018. New offences — Jurisdiction expressly given 
by statute.] — Sessions has no jurisdiction as to 
new offences without express words. — R. v. James 
( 1746), 2 Stra. 1256 ; 93 E. R. 1166. 

919. Offence against the peace.] — 

The sessions cannot take an indictment on a sta- 
tute creating a new offence not against the peace, 
unless so authorised by express words. — R. v. 
Clough (1696), 5 Mod. Rep. 149 ; 87 E. R. 575. 

920. Jurisdiction given to “King’s 

courts.”] — R. v, Bristow (1754), Dunning, 30. 

921. Assault not charged by person aggrieved — 
True bill found by Jury.] — Offences against the 
Person Act, 1861 (c. 100), enacts that “ where 
any person shall unlawfully assault or beat any 
other person, two justices of the peace, upon 
complaint by or on behalf of the party aggrieved, 
may hear deteimine such offence . . .” & by 
s. 45 their decision shall be a bar to all “ further 
or other proceedings, civil or criminal, for the 
same cause ” ; — Held : justices have, neverthe- 
less, jurisdiction to hear a charge of assault, & 
commit the prisoner for trial, although no com- 
plaint has been made by the party aggrieved ; 
& an indictment found in pursuance of such 
committal is good. — R. v. Gaunt (1895), 73 L. T. 
585 ; 60 J. P. 90 ; 12 T. L. R. 62 ; 40 Sol. Jo. 
85 ; 18 Cox, C. C. 210, C. C. R. 

922. Jurisdiction to find indictment — Where no 
jurisdiction to try offence.] — A judge at nisi yrius 
has no jurisdiction to try an indictment for perjury 
at common law found at the quarter sessions, & 
removed by certiorari into the K. B., an indict- 
ment so found being void. — R. v, Haynes (1825), 
Ry. & M. 298. 

Annotation: — ^Refd. R. v. Bartlett (1843), 12 L. J. M. C. 

127. 

923. .] — In those cases where the 

jurisdiction of quarter sessions to try offences is 
taken away by Quarter Sessions Act, 1842 (c. 38), 
the jurisdiction of the quarter sessions to find a 
true bill in such cases, is also taken away. There- 
fore, when the offence is punishable by trans- 
portation for life, prisoner cannot be tried at the 
assizes on a bill found by the grand jury of quarter 
sessions. — R. v, Ramsden (1843), 2 L. T. O, S. 
246 ; 8 J. P. 45 ; 1 Cox, C. C. 37. 

Annotation .—Mentd. R. v. Walker (1844), 2 L. T. O. S. 288. 

924. .] — The grand jury at quarter 

sessions may find a true bill for rape, although 
persons charged with such an offence are not now 
triable at quarter sessions. The person against 
whom an indictment is so returned may be tried 


upon that indictment at the assizes. — R. v. Allum 
(1846), 7 L. T. O. S. 388 ; 2 Cox, C. C. 62. 
Annotation: — Reid. R. v. Norman (1922), 17 Cr. App. Rep. 

29. 

925. .]— R. V. Barton (1852), 17 

J. P. 3. 

*926.* .]— R. V. Norman (1922), 17 

Cr. App. Rep. 29, C. C. A. 

.] — See, also, Criminal Law, Yol. 

XIV., p. 130, Nos. 1025, 1026. 

927. Transmission of indictment to assizes.] — 
Indictments were found against a' prisoner at 
quarter sessions for N. & transmitted to the assizes 
by the justices at sessions ; — Held : although the 
indictments were not removed by certiorari, the 
judge of assize should have tried prisoner on these 
indictments, & he was improperly discharged 
by proclamation without such trial. — R. v, 
Wetherell (1819), Russ. & Ry. 381, C. C. R. 

928. .] — R. V, IIoLMEN, No. 1002, post. 

929. Whether venire de novo may issue to 
sessions.] — Campbell v. R., No. 917, ante. 

See Criminal Law, Yol. XIY., p. 492, Nos. 
5417, 5418. 

B. Offences Triable. 

See, now. Criminal Justice Act, 1925 (c. 86), 
s. 18, sched, I. 

930. Offence tending to breach of the peace — 
Theft by servant,] — To solicit a servant to steal 
his master’s goods is a misdemeanour though it be 
not charged in the indictment that the servant 
stole the goods, nor that any other act was done 
except the soliciting & inciting ; <fe such offence 
is indictable at sessions, having a tendency to a 
breach of the peace. — R. v. Higgins (1801), 2 
East, 5 ; 102 E. R. 269. 

Annotations : — Reid. R. V. Bartlett (1843), 12 L. J. M. C. 

127. Mentd. R. v. Meredith (1838), 8 C. & P. 589 ; R. 

V. Rowed (1842), 11 L. J. M. O. 74 ; R. v. Quail (1866), 

4 F. & F. 1076 ; R. v. Grei?ory (1867), 16 L. T. 388 ; R. 

V. Fox (1870), 19 W. R. 109 ; R. v. Hansford (1874), 31 

L. T. 488 ; Barratt v. Burdor (1893), 10 T. L. R. 124 ; 

R. v. Brailsford, [1905] 2 K. B. 730. 

931. Writing scandalous letter.] — R. v. 

Summers (1664), 3 Salk. 194 ; 1 Lev. 139 ; 1 Keb. 
788, 931 ; 1 Sid. 270 ; 91 E. R. 772. 

Annotation: — Mentd. R. r. Wilkes (1763), 19 State Tr. 982. 

See, 7101V, Quarter Sessions Act, 1842 (c. 38), s. 1. 

932. Offence within Railways Regulation Act, 
1840 (c. 97), s. 13 .] — An offence alleged to be 
committed under above sect, can only be tried at 
quarter sessions, & is not within the jurisdiction of 
the Central Criminal Ct. — R. v. Pardenton So 
Wood (1853), 6 Cox, C. C. 247. 

933. Stealing form of request — Supreme Court 
Funds Rules 1894 — Not “document belonging to 
court of law.”] — A person entitled to the balance 
of a sum in the hands of the Paymaster- General 
under an order of the Ch. Div. in a certain cause 
was convicted at quarter sessions of stealing a 
form of request for remittance filled up by him 
pursuant to Supreme Ct. Funds Rules, 1894, 
r. 48 (6) : — Held : on a writ of error, the quarter 
sessions had jurisdiction to try the offence, the 
document in question not being a document 
belonging to any ct. of law or equity or relating to 
any proceeding therein within the exception 17 
in s. 1 of Quarter Sessions Act, 1842 (c. 35). — 
King v. R. (1897), 61 J. P. 663, D. 0. 

Extortion.] — See Criminal Law, Yol. XV., 
p. 662, Nos. 7145, 7146. 
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Sect* 1. — Original criminal jurisdiction: Sub-sect, 
1, B,; sub-sect, 2, A,i B, <&: C,; sub-sect, 3. 
Sect, 2.] 

Smuggling.] — See Criminal Law, Vol. XV., 
p. 724, No. 7837. 

Attempted suicide.] — See Criminal Law, Vol. 
XV., p. 814, No. 8808. 

Conspiracy to obtain by false pretences.] — See 
Criminal Law, Vol. XIV., p. 129, No. 1023. 

Living on earnings of prostitution — Criminal Law 
Amendment Act, 1912 (c. 20), s. 7 (5).] — See 
Criminal Law, Vol. XIV., p. 129, No. 1024. 

Offence on high seas.] — See Criminal Law, Vol. 
XIV., p. 141, Nos. 1137, 1138. 


Sub-sect. 2. — Articles op the Peace. 

A, In General, 

034. Against whom complaint may be made — 
Magistrate.] — The justices at sessions may com- 
mit a fellow justice for refusing to find sureties for 
good behaviour, upon the complaint of a third 
party. — S torton’s Case (1673), Freem. K. B. 
354 ; 89 E. R. 264. 

Peer .] — See Peerages & Dignities. 

Husband — By wife .] — See Husband & 

Wife, Vol. XXVII., p. 261, Nos. 2300, 2307. 

935. Application should be local.] — Articles of 
the peace should be exhibited in the neighbourhood. 
—11. V, Waite (1759), 2 Burr. 780 ; 97 E. R. 559. 

936. Untrue allegation in application — Com- 
mittal for perjury.] — Articles of the peace appear- 
ing to be untrue, the party may be committed for 
perjury. — R. v, Parnell (1759), 2 Burr. 806 ; 
97 E. R. 572. 

937. Review by High Court.l — Anon. (1733), 
2 Barn. K. B. 325 ; 94 E. R. 530. 

938. .] — R. V, Dunn, No. 945, post, 

939. .] — (1) When articles of the iieace 

have been filed & an attachment issued for the 
purpose of bringing in deft, to find sureties, this 
ct. will not entertain an application to discharge 
the articles to award costs under 21 Jac. 1, 
c. 8, s. 2, on the ground of alleged insufficiency of 
the articles, though notice of such application has 
been given to prosecutor. 

It is sufficient ground for articles of the peace 
that complainant has been accustomed to go to a 
particular place, rightfully as he alleges, for the 
transaction of biLsiness, & has been threatened 
with violence if he goes there again. 

(2) Affidavits are not admissible in contradiction 
to articles of the peace ; nor for the purpose of 
supplying facts said to have been suppressed by 
complainant ; as the contents of a correspondence 
alluded to in the articles. Nor is it an objection 
to the articles that such correspondence is not 
set out, if it does not contain any part of the menace 
relied upon. 

( 3 ) This Ct. will, if it sees ground, require 
surety of the peace, although justices have refused 
to do so on the same complaint. — R. v, Mallinson 
( 1851 ), 10 Q. B. 367 ; 14 J. P. Jo. 752 ; 15 J. P. 
Jo. 00 ; 117 E. R. 920 ; sub nom. Ex p, Mallin- 
son, 15 Jur. 746 ; previous proceedings, sub nom, 
R. V. Mallinson ( 1850 ), 1 L. M. & P. 619 . 

Threatened breach of peace — Duty of Justices.] — 
See Criminal Law, Vol. XV., p. 643, No. 6839. 

Recognisances to keep the peace generally, see 
Criminal Law, Vol. XIV., pp. 492 et seq, 

B, Grounds for Requiring BecognisanccJi, 

940. Fear & threat of future personal violence.] 

—Anon. (1733), 2 Barn. K. B. 325 ; 94 E. R. 630. 


941 , .] — R. V, Mallinson, No. 939, ante, 

942, .1 — H. had written a letter to a young 

lady, a relative of T. T. afterwards, in conse- 
quence of his writing the letter, violently assaulted 
H., & said, “ if you write again, I will flog you 
within an inch of your life.” On a subsequent 
occasion, T., meeting H., said to him, ” Remember 
what I said to you, I am determined to put a stop 
to your proceedings.” The ct. permitted H. to 
exhibit articles of the peace against T. — Ex p, 
Hulsb (1851), 21 L. J. M. C. 21 ; 17 L. T. O. 8. 
147 ; 15 J. P. Jo. 418. 

943, While fear actually lasts.] — If a 

gentleman visit a young lady as her lover, &, on 
her parents denying him access, he intrudes him- 
self rudely into the house, follows the young lady 
on a journey taken to avoid him, as^ults the 
person under whose protection she is placed, 
& threatens to force her from him, it is a good 
cause to demand surety for his good behaviour 
from him ; & although the surety must be 

demanded recently after the cause ^ happen, & 
while the fear it occasions exists, yet if the pai’ty, 
at any distance of time afterwards, do any act, 
though to another person, w^hich shows that the 
old grudge remains, the ct. will couple the last act 
with the antecedent cause of fear, A, on articles 
exhibited, grant surety of the peace. — Dennis 
V, Lane (1704), 6 Mod. Rep. 131 ; 87 E. R. 887. 
Annotation : — Consd. II. v. Dunn (1840), 12 Ad. & El. 599. 

944, Must appear from the articles.] — 

There ought to be a reasonable foundation on the 
face of the articles to induce a fear of personal 
danger before the ct. will require sureties of the 

eace. A wife may sue a supplicavii in Ch. against 
er husband, & to find sureties not to beat or evil 
intreat her, aliter quam ex causa regiminis et 
castigaiionis. The facts stated in the articles 
are to be considered as true until the contrary 
appears upon a proper prosecution. Where there 
are articles of separation between the husband & 
wife, if the husband afterwards confine her, she 
may have a habeas corpus & be set at liberty. — 
Vane’s (Lord) Case (1744), 13 East, 172, n. ; 
2 Stra. 1202 ; 104 E. R. 334. 

Annotations: — Reid. He Dunn (1840), 10 L. J. M. C. 29. 

Mentd. II. V. stanhope (1820), 12 Ad. & El. 620, n. ; He 

Aston (1844), 8 Jur. 293. 

945, Threat by conduct — To be In- 

ferred by exhlbltant.] — (1) On habeas corpus, 
bringing up a party committed by justices for not 
finding sui'eties of the peace, the ct. will not. 
hear affidavits controverting the facts alleged in 
the articles of the peace. 56 Geo. 3, c. 100, s. 3, 
does not affect the practice in this respect. 
(2) Where a party exhibiting articles of peace 
alleges, as the ground of fear, expressions in a 
letter, which he submits to the ct. for their con- 
struction, the ct. will not take the words into con- 
sideration, nor act upon the articles, unless the 
whole letter be set forth. (3) Where the sessions, 
upon articles of the peace being exhibited, have 
ordered sureties to be found, & committed the 
accused party for want of them, their judgment 
is not final ; but this ct,, on habeas corpus & 
certiorari, will examine the articles, &, if they are, 
on the face of them, insufficient, supersede the 
order of sessions as made without junsdiction, & 
discharge the prisoner. (4) Articles of the peace 
are not sufficient unless they show a threat. The 
threat need not be in words, but may be inferred 
from a course of conduct. That inference, how- 
ever, must be drawn by the exhibitant himself ; 

if he omit to state it in the articles, the ct. will 
not draw the inference. — R. v, Dunn (1840), 
12 Ad, & El. 699 ; Arn. 21 ; 4 Per. & Dav. 415 ; 



386 


PaET XII. — JUEISDICTION OP QuARTEE SESSIONS. 


4 J. P. 728 ; 113 E. R. 939 ; avb nom. Re Dunn, 
10 Jj. J. M. C, 29 ; 6 Jur. 721. 

Annotations : — As to (2) & (3) Refd. R. v. MallliiBon (1851), 
16 Q. B. 367. As to (4) Retd. Lort v. Hutton (1876), 45 
L. J. M. C. 95. Generally, Mentd. Ex v. Gifford ^845), 
1 New Seas. Caa. 490 ; Steward r. Qromett (1859), 7 
0. B. N. S. 191. 

945a. Prize tlght.J — Wlien a prize fight is 
expected the magistrates ought to cause the 
intended combatants to be brought before them 
to enter into securities to keep the peace till the 
assizes or sessions & if they refuse to enter into 
securities to commit them. — R. v. Billingham 
(1826), 2 C. & P. 234 ; 4 Dow. & By. M. C. 127. 

Annotation : — Refd. R. v. Coney (1882), 8 Q. B. D. 534. 

946. Mere abuse.] — Re Crawford, Ex p. Ed- 
munds (1846), 10 J. P. Jo. 740. 

947. Assault.] — Re Crawford, Ex p. Ed- 
munds (1846), 10 J. P. Jo. 740. 


C, Procedure, 

948. Execution of warrant on Sunday.] — John- 
son V, COLTSON (1680), T. Raym. 250 ; 83 E. R. 
129. 

Annotation : — Refd. Eggington (1853), 18 Jur. 224. 

949. Hearing of evidence — Affidavits or evidence 
in contradiction not allowed.] — Anon. (1733), 2 
Barn. K. B. 325 ; 94 E. R. 530. 

950. .] — One against whom articles 

of the peace are exliibited is not entitled to read 
affidavits on his own behalf, in contradiction of 
the facts sworn to against him in such articles. — 
R. V, Doherty (1810), 13 East, 171 ; 104 E. R. 
334. 

Annotations : ■'-'Reid,. R. v. Stanhopo (1825), 12 Ad. & El. 

620, n. ; Hr Dunn (1840), 10 L. J. M. C. 29 ; Steward v. 

Gromett (1859), 7 C. B. N. S. 191. 

951. .] — R. -i;. Stanhope (1825), 12 

Ad. & El. 620, n. ; 113 E. R. 949. 

Annotations: — Refd. Jl. v. Dunn (1840), 12 Ad. & El. 599 ; 

Ex 2^, MalliiiHori ( 1 850), 1 5 J ur. 746 ; R. v. MalliriHon (1851 ), 

16 Q. B. 3G7 ; Steward v. Gromett (1859), 7 C. B. N. S. 

191 ; Lort v. Hutton (1876), 33 L. T. 730. 

952. .] — R. V. Dunn, No. 945, ante. 

953. .] — R. V. Mallinson, No. 939, 

ante. 

954. .] — Where articles of the peace 

are exhibited against any person, the person 
against whom they are exhibited may not give 
evidence before the justices in contradiction of the 
facts stated in the articles. If it appears on oath 
to the satisfaction of tlie justices that complainant 
has been threatened, it is their duty to require 
recognisances to be entered into to keep the peace. 
— Lort v. Hutton (1876), 45 L. J. M. C. 95 ; 33 
L. T. 730 ; 40 J. P. 677. 

955. Attachment on articles in King’s Bench — 
Whether bailable before sessions.] — Attachment 
upon articles of the peace in the King’s Bench, 
bailable before justices of the county. — H utt’s 
Case, R. v. Bowmaster (1760), 2 Burr. 1039 ; 

1 Wm. Bl. 233 ; 97 E. R. 695. 

956. Period of recognisance — In discretion of 
court.] — Upon articles of the peace exhibited, the 
ct. have the power of requiring bail for such a 
length of time as they shall tMnk necessary for 
the preservation of the peace, & are not conlined 
to a twelve-month. Where the ct. had at first 
required bail for fourteen years, they afterwards 
lessened the time to two years, upon its appearing 
to them that an information was depending 
against deft, on the same account, which must 


necessarily be determined within that time. — 
R. V. Bowes (1787), 1 Term Rep. 696 ; 99 E. R. 
1327. 

957. Discharge of recognisance.] — R. v. Lewis 
(1730), 1 Barn. K. B. 345 ; 94 E. R. 232. 

958. .] — It is usu^ to discharge persons 

committed for want of surety on articles of peace 
or supplicavity at the end of a year, if nothing new 
happens. — Baynum v, Baynum (1746), Amb, 63 ; 
27 E. R. 36. 

959. Jurisdiction of justices out of sessions — 
To vary recognisances — Amount of recognisance.] 

— Justices out of sessions, when a person is brought 
before them on a sessions warrant to enter into a 
recognisance with sureties, under an order by the 
quarter sessions, have no power to vary the 
amount of the recognisance, etc., required by the 
latter.— Anon. (1838), 2 J. P. 232. 

960. To commit in default of recog- 

nisances.] — Ai'iicles of the peace were exhibited 
against A., at quarter sessions of the county of 
H., & he was, by that ct., ordered to enter into 
recognisance, before one or more justices of H., 
to keep the peace for six calendar months thence 
ensuing. ITnder the warrant of two justices of 
H., A. was brought before two justices of the same 
county to show cause why he should not enter 
into the recognisance ; & he then refused to do 
so ; whereupon the justices last mentioned com- 
mitted him to the county gaol for the then residue 
of six calendar months from the date of the order 
of quarter sessions, unless in the meantime he 
should enter into the recognisance : — Held : the 
justices had no j^ower to commit ; <&> prisoner was 
entitled to be discharged on habeas corpus. — 
Re Ashton (18J5), 7 Q. B. 169 ; 1 New Mag. 
Cas. 269 ; 1 New Sess. Gas. 581 ; 115 E. R. 452 ; 
sub noni. R. v. Huntingdonshire JJ., Re Ashton, 
14 L. J. M. 0. 99 ; 5 I . T. O. S. 72 ; 9 J. P. 568 ; 

9 Jur. 727 ; 1 (^ox, C. C. 209. 


Sub-sect. S.-- Incorrigible Rogues. 

Sec Vagrancy Act, 1824 (c. 83), ss. 5, 10. 

Power to sentence.] — See Criminal Law, Vol. 
XIV., p. 130, Nos. 1030, 1031. 

To whipping.] — See Criminal Law, Vol. 

XIV., p. 479, Nos. 5221-5223. 

Appeals — ^To what court.] — See Criminal Law, 
Vol. XIV., p. 508, Nos. 5534-5536. 


Sect. 2.— ORIGINAL CIVIL JURISDICTION. 
Matters referred to county council.] — See 

Local Government Act, 1888 (c. 41), ss. 3 et seq. 

Remuneration of coroners.] — See County Coro- 
ners Act, 1860 (c. 116) ; Coroners Act, 1887 (c. 71) ; 
Coroners, Vol. XIII., p. 235, Nos. 39-41. 

Regulation of gas & water rates.] — See Gas, 
Vol. XXV., p. 489, Nos. 107-111 ; Water Supply. 

Powers in connection with highways.] — See 
Highways, Vol. XXVI., pp. 480, 572, Nos. 1920- 
1927, 2636. 

Sessions as compensation authority.] — See 
Intoxicating Liquors, Vol. XXX., pp. 49 et seq. 
Sessions as judicial authority for lunacy purposes.] 

— See Lunatics, pp. 262 et seq.^ ante. 

See, also. Police ; Poor Law ; Prisons. 


PART XII. SECT. 1, SUB-SECT. 2.— C. 

948 i. Execution of warrant on Sun- 
day.] — Deft, was arrested under a 
warrant, brought before a magistrate 
& required to give sureties for good 
behaviour, or, in default, be imprisoned. 


Deft, refused, & a warrant was made 
out, under wliloh he was committed 
to prison till he should find the sureties. 
All these proceedings took place on 
Sunday, & the warrants & entry In 
tho sessions book bore date of that 


day : — Held : although the arrest 
might be good, the taking sureties & 
committal in default was a judicial 
act, & therefore void as being done on 
Sunday. — R. v. Rambay (1867), 10 
W. R. 191. — IR. 


J. — ^VOL. XXXTII. 


C C 
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Sect. 3.— JURISDICTION ON APPEAL. 

See Summary Jurisdiction Act, 1879 (c. 40), 
s. 10 ; Criminal Justice Administration Act, 1014 
(c. 68), s. 37 (1) : Poou Law ; Bates & Bating ; 

B.EVENUE. 

AkfflUation orders,] — Sec Bastardy, vol. III., 
pp. 405 et seq. 

Matters concerning Inclosure of commons.] — 

See Commons, Vol. XI., pp. 86, 86, Nos. 1049- 
1059. 

Imposition of penalties for wrongful distress.] — 
See Distress, Vol. XVIII., p. 360, Nos. 1042, 1043. 

Actions in respect of tithe.] — See Eccussiab- 
TICAL Law, Vol. XIX., p. 480, Nos. 3393, 3394. 

Conviction for offences against sale under Food 
& Drugs Acts.] — See Pood & Drugs, Vol. XXV., 
p. 116, No. 387. 

Conviction for offences in respect of highways.] — 

See Highways, Vol. XXVI., pp. 459, 460, 483, 
484, 509, 545. 

Separation orders.] — See Husband & Wife, 
Vol. XXVII., p. 568, Nos. 6265-6267. 

Orders of licensing justices.] — See Intoxicating 
Liquors, Vol. XXX., pp. 58 et seq. 


Sect, 4.— PROCEDURE. 

Sub-sect. 1. — In General. 

Second court — In counties.] — See Stipendiary 
Magistrates Act, 1858 (c. 73), s. 9. 

Assistant clerk of the peace.] — See 

Stipendiary Magistrates Act, 1858 (c. 73), s. 11. 

In boroughs.] — See Municipal Corporations 

Act, 1882 (c. 50), s. 166 (1). 

Assistant clerk of the peace.] — See 

Municipal Cx)rj3oration Act, 1882 (c. 60), 8. 166 (5). 

As to finding of indictment by grand jury, 
see Criminal Law, Vol. XIV., jjp. 237 et eeq. 


Sub-sect. 2. — Adjournment. 

A, In General, 

961. Power of court to adjourn.] — Sessions may 
adjourn matter for further debate. — King’s 
Langley (Inhabitants) v, St. Peter’ s-in-St. 
Albans (Inhabitants) (1699), 1 Ld. Kaym. 
481 ; 12 Mod. Rep. 260 ; 91 E. R. 1220 ; svb nom, 
King-Langley Parish Case, 2 Salk. 605 ; Sett. 
& Rem. 144. 

962. Necessity for entry as sitting on each 
separate day.] — Sessions cannot be entered as 
sitting three days together. 

Though a se^ions may adjourn from one day to 
another & to sit by adjournment, yet it must not 
appear in a lump, as sitting of three days together, 
but distinctly (Holt, C.J.). — Lingfield Parish 
V. Battle Parish (1703), 2 Salk. 605 ; 91 E. R. 
513. 

963. Day of holding is day of opening.] — Where 
an order of removal was m^e & executed on the 
day before the holding of the Epiphany Sessions, 
& the parish to which the pauper was removed 

f ave due notice & entered their appeal at the 
laster Sessions at which sessions the justices 
refused to hear the appeal, on the ground that it 
should have been entered at the Epiphany 
Sessions ; this ct. granted a mandamus to the 
justices to receive such appeal, notwithstanding it 
appeared that the Epiphany Sessions continued 
for fourteen days, & were afterwards twice 
adjourned to distant days, & that it was tdie 
practice of the sessions to allow appeals to be 


entered at any time during their continuance, or 
at the adjournments, & to respite the hearing to 
the next sessions. — K. v, Surrey JJ. (1813), 1 
M. & 8. 479 : 106 B. R. 179. 

Annotation : — Refd. R. v, Sussex JJ. (1862), 2 B. & S. 664. 

964. Necessity for formal adjournment — Effect 
of failure.] — An appeal to the sessions in an order 
of bastardy quashed because the appeal was not 
properly adjourned. — R. v. Reading (1734), Ijee 
temp. Hard. 79 ; Sess. Cas. K. B. 200 ; 95 E. R. 
49. 

Amiotcdions : — Consd. R. v, CJaxubridgo Union (1861), 1 
B. & S. 61. Mentd. R. v. Rook (1763), l Wlls. 840 ; R. 
V, Lufle (1807), 8 East. 193 ; R. v, Kea (1809), 11 East. 
132 ; Cope v. (Dope (i833), 1 Mood. & R. 269 ; R. v, 
Sourton (1836), 6 Ad. & El. 180 ; Legire v. Edwards 
(1855), 4 W. R. 71 ; Russell v, Russell, (1924] A. C. 687. 

905 , .] — R. V, POLSTEAD (INHABI- 

TANTS), No. 839, ante, 

900. .] — If the justices at sessions 

are equally divided, & no order made nor the 
sessions adjourned, no order can be made at a 
subsequent sessions. — R. v, Bodmyn (Inhabi- 
tants) (1750), Burr. S. 0. 295 ; sub 'nom, Bodmin 

V, Warligen, 2 Bott. 6th ed. 750. 

Annotations: — Expld. Keen i*. R. (1847), 10 Q. B. 928. 
Reid. R. V. Loioefitershiro JJ. (1813), 1 M. & S. 442; 
R. V. Westmorland JJ. (1868), 9 B. & S. 288 ; Exp. ETans, 
[1894] A. C. 16. 

967. Exception in case of county of 

Middlesex.] — R. v, Mullaney, No. 833, ante, 

968. Necessity for presence of justices.] — A ct. 
of quarter sessions cannot be adjourned by the 
crier without the presence of the justices. — 
R. V, Middlesex JJ., lie Bowman (1834), 6 B. & 
Ad. 1113; 3 Nev. & M. K. B. 110; 3 Nev. & 
M. M. C. 101 ; 3 L. J. M. C. 32 ; 110 B. R. 1104. 

Annotations : — identd. li. v. HeweR (1835), 3 Ad. & El. 725 ; 
R. V. Marsh (1837), 6 Ad. Sc El. 230 ; R. v. O’Connell 
(1844), 6 State Tr. N. S. 1 ; R. v. Derbyshire JJ. (1845), 
9 Jur. 651 ; Re Beverley Election Comrs., Ex p. Fitz- 
gerald (1869), 34 J. P. 244. 

969. In sufficient number.] — R. v, West- 

RINGTON (1760), 2 Const., p. 733. 

Annotation : — Mentd. Re Beverley Election Comrs., Ex 
Fitzgerald (1869), 34 J. P. 244. 

In boroughs .] — See Municipal Corporations 

Act, 1882 (c. 50), ss. 165, 166. 

970. Effect of adjournment — Continuation of 
original sessions.] — Semble : an adjourned sessions 
is, by common practice, considered to be part of 
the original sessions, & not to be considered as a 
distinct sessions. — R. v. Lancashire JJ. (1843), 
4 Q. B. 910 ; 1 Dav. & Mer. 488 ; 3 Gal. & Dav. 
296 ; 12 L. J. M. C. 110 ; 1 L. T. O. S. 287 ; 114 
E. R. 1140 ; sub nom. R. v, Lancashire JJ., 
Holywell v, Warrington, 7 J. P. 399 ; 7 Jur, 
612. 

Annotations : — Beld. R. v. London JJ. (1846), 15 L. J. M. C. 
127 ; R. V. West Riding JJ. (1847), 19 Q. B. 703 ; R. v. 
Sussex JJ. (1862), 2 13. & S. 664. 

971. .] ~ An adjourned quarter ses- 

sions is a continuation of the original quarter 
sessions. Where, therefore, an appeal under 9 
Geo. 4, c. 61, 8. 27, which requires that “ the ct. 
at such sessions shall hear & determine the matter 
of such appeal ” was dismissed with costs, which 
costs were not taxed unto the adjourned sessions, 
when they were ascertained & inserted in the 
order of sessions : — Held : such adjourned sessions 
were a continuation of the original quarter 
sessions, & the taxation was warranted, & the 
order good. — Rawnsley v, Hutchinson (1871), 
L. R. 6 Q. B. 306 ; 40 L. J. M. C. 97 ; 23 L. T. 
843 ; 35 J. P. 601 ; 19 W. R. 430. 

Annotattbn: — Mentd. R. v. General Assessment Sessions 
(1887), Ryde, Rat. App. (1886-1890) 268. 

972. Where adjourned sitting may take place.] 
— Notice & grounds of appeal \mder Poor Law 
Amendment Act, 1834 (c. 76), s. 61, cdiould be given 
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fourteen days before the first day of the general 
uarter sessions, & not fourteen days before the 
rst day on which the adjourned sessions are 
appointed to be held, for the division in which the 
appeal is to be tried. 

Where quarter sessions were held at B., & by 
adjournment in each of three other divisions of a 
county, & applts. had given notice & grounds of 
appeal fourteen days before holding the sessions 
for the division, but not fourteen days before 
holding the sessions at B. ; & the sessions, on the 
objection being taken, dismissed the appe^ ; this 
ct. refused to grant a mandamus, compelling them 
to enter continuances & hear it. — II. v. Suffolk 
JJ. (1847), 4 Dow. & L. 628 ; 2 New Sess. Cas. 
654 ; 1 Saund. & C. 296 ; 16 L. J. M. C. 36 ; 
8 L. T. O. S. 370 ; 11 Jur. 288 ; 11 J. P. Jo. 70. 

A^inotation :—07erd 11. r. Sussex JJ. (1865), 4 B. & S. 

960. 

B, For What Time. 

(a) Adjournment of Court. 

973. To a day before the next sessions.] — 
Where an order is made at an adjourned sessions, 
it must appear the sessions began in time. — 
8t, Michael Coblany Norwich Parish v. 
St. Matthew’s Ipswich Parish (1729), 2 Htra. 
831 ; 93 E. R. 879. 

Annotations : — Mentd. H. v. Sowlon, Dovonsliiro (1738), 

Andr. 345 ; 11. v. Burden I’arisli (1747), 1 WHr. 183. 

974. .] — Where an indictment is found at 

an adjourned sessions, it must appear the sessions 
began in time. — R. v. Fisher (1730), 2 Stra. 865 ; 
93 E. R. 901. 

Annotation : — Befd. 11. v. Suffolk JJ. (1847), 1 Saund. &: C. 

296. 

975. To a day subsequent to expiration of Act 
confirming jurisdiction.] — Justices cannot adjourn 
their proceedings to a day susbequent to the 
expiration of an Act. — R. v. London JJ. op the 
Peace (1764), 3 Burr. 1456 ; 97 E. R. 924. 

(6) Adjournment of Matter wider Consideration. 

976. To next or subsequent sessions — General 
rule.]~By Prison Act, 1865 (c. 126), s. 24, the 
necessity for the alteration or enlargement of an 
existing prison shall be proved by the presentment 
of two or more visiting justices, & the considera- 
tion of such a presentment shall not be entertained 
unless not less than three weeks’ notice has been 
given, in some newspaper circulating in the district 
of the prison authority, of their intention to take 
the same into consideration at a time & place to be 
stated in the notice. Due notice having been 
given that the presentment of justices as to certain 
gaols would be taken into consideration at the 
Apr. quarter sessions for the county of W, the 
presentment was taken into consideration at those 
sessions &> it was resolved that the matter should 
be referred to a select committee to inquire into 
it & report to the Oct. sessions. At the Oct. 
sessions the report was taken into consideration 
without any fresh notice having been given, & 
an order was made in conformity with the report ; 
^ — Held : the power of adjournment was inherent 
in the ct. of quarter sessions & it was competent 
to the ct. to adjourn the matter from the Apr. 
to the Oct. sessions ; they had in effect done so, 
though not formally ; a fresh notice for the Oct. 
sessions was not necessary ; Sc the order was 
therefore valid. — B. v. Westmoreland JJ. (1868), 
L. R. 3 Q. B. 467 ; 9 B. & S. 288 ; 87 L. J. M. C. 
116 ; 32 J. P. 614 ; 16 W. R. 763 ; 11 Cox, 0. 0. 
172 ; aub nom. R. i?. Westmoreland JJ., Kendal 
COBPN. V. Westmoreland JJ., 18 L. T. 326. 

977 . J — ^ 5 ^^ Qf quarter sessions 

has power to respite a judgment from one session 


to another, without adjourning the session. — 
Keen v. R. (1847), 10 Q. B. 928 ; 2 New Mag. Cas. 
271 ; 3 New Sess. Cas. 25 ; 16 L. > J. M. C. 180 ; 
9 L. T. O. S. 313 ; 12 J. P. 4 ; 11 Jur. 1060 ; 

2 Cox, C. C. 341 ; 116 E. R. 352. 

Annotations : — Apld. Campbell 8c Haynes v. 11. (1847), 2 
New Mag. Cas. 356; R. v. Westmoreland JJ. (1868), 
L. R. 3 Q. B. 467. Rold. R. v. Belton (1848), 12 J. P. 
232 ; R. V. Staffordshire JJ. (1857), 3 Jur. N. S. 1148 ; 
R. V. McLain, R. v. Barr (1922), 91 L. J. K. B. 562. 

978. Where no statute forbids.] — Semble : 

the statement of the grounds of appeal tmder 
Poor Law Amendment Act, 1834 (c. 76), s. 81, 
must be sent or delivered to the overseers them- 
selves ; Sc service on their attorney is insufficient. 
But, assuming that to be so, the sessions, where 
such statement has been served on the attorney 
only, may, if they think fit, adjourn the appeal, 
such power being incident generally to them as a 
ct., except where taken away by statute. — 
R. V. Kimbolton (Inhabitants) (1837), 6 Ad. 
Sc El. 603 ; 1 Nev. Sc P. K. B. 606 ; Nev. Sc P. M. C. 
257 ; WiU. WoU. Sc Dav. 241 ; 6 L. J. M. C. 90 ; 
1 J. P. 84 ; 112 E. R. 231. 

Annotatiojis : — Distd. R. v. Lancashire JJ. (1857), 8 E. & B, 
563. Refd. R. V. Bond (1837), 6 Ad. & El. 905 ; II. v. North 
Hiding of Yorkshire JJ. (1837), 6 L. J. M. (J. 110 ; B. v. 
l*oole Recorder (1837), 1 Nev. & P. K. B. 756; II. v. 
OunOle (1842), 3 Q. B. 353 ; B. v. Belton (1848). 11 Q. B. 
379 ; B. V. Macclosfiold (1849), 13 Q. B. 881 ; R. v. Carew 
(1850), It J. I». Jo. 702 ; B. v. Middlesex JJ. (1850), 1 
L. M. & P. 621. 

979. .] — Though the ct. of quarter 

sessions have in general power of adjournment, 
yet, when an Act giving any particular jurisdiction 
plainly intimates an intention that such particular 
jurisdiction is to be exercised by one particular 
sessions, that sessions cannot adjourn it to another 
(CocKBURN, C.J.). — Bowman v. Blyth (1857), 
7 E. & B. 47 ; 27 L. J. M. C. 21 ; 29 L. T. O. S. 
312 ; 22 J. P. 5 ; 3 Jur. N. S. 886 ; 119 E. R. 
1165, Ex. Ch. 

Annotations : — Distd. 11. V. Cambridge Union (1861), 1 
B. & S. 61. Consd. Rodheugh Colliery v. Gateshead 
Assmt. Com. (1923), 130 L. T. 366. Refd. B. v. Lancashire 
JJ. (1857), 8 E. & B. 563 ; Bochester Corpii. v. R. (1858), 
E. B. & E. 1024 ; Lewis v. Davis (1875), L. B. 10 Exch. 
86 ; Caldow v. Plxell (1877), 2 C. l\ D. 562. Mentd. B. v. 
Tolson (1889), 23 Q. B. D. 168. 

9 g 0 . Adjournment for purpose of 

awarding costs.] — Under 9 Geo. 4, c. 61, the 
sessions hearing an appeal against the refusal 
of justices to grant a license cannot adjourn such 
appeal to a subsequent session for the purpose of 
awarding costs there after a taxation in the in- 
terval. So held on the construction of sects. 
27 & 29 but without impeaching the authority of 
cts. of general or quarter session to adjourn a case 
from one session to another when no statute 
interferes. — R. v. Belton (1848), 11 Q. B. 379 ; 

3 New Sess. Cas. 77 ; 17 L. J. M. C. 70 ; 10 L. T. 
O. S. 324 ; 12 J. P. 232 ; 12 Jur. 392 , 116 E. R. 
518. 

Annotations : — Distd. R. V. Cambridge Union (1861), 1 
B. & S, 61. Consd. Exj). Evans, [1894] A. C. 16 ; Iledhcngh 
Colliery v. Gateshead Assmt. Com. (1923), 130 L. T. 366. 
Refd. Bowman v. Blyth (1856), 7 E. &: B. 26 ; Rawnsley 
V. Hutchinson (1871), L. R. 6 <Q. B. 305. 

Incidental power or lawful cause.] — 

See Commons, Vol. XI., p. 86, No. 1052. 

981. Necessity for fresh notice.] — R, v. 

Westmoreland JJ., No. 976, ante. 


Sub-sect. 3. — Right of Audience. 

See Solicitors Act, 1843 (c. 73), s. 2 ; Supreme 
Court of Judicatme (Consolidation) Act, 1926 
(c. 49), s. 215 (1). 

982. Who may attend as advocates — Discretion 
of court.] — Trespass for assaulting, Sc turning 
pltf. out of a police office. Pica, that two of 

c c 2 
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Sect . 4. — Procedure : Sub - sects . 3, 4, 5, 6 <£• 7.] 

defts., being justices of the peace, were assembled 
in a police office to adjudicate upon an information 
against A. for an offence against a penal statute, 
& were pi’oceeding to hear & determine the same, 
when pltf., being an attorney enured the police 
office with the ii&ormer, not as his friend or as a 
spectator, but for the avowed purpose of acting 
as his attorney & advocate touching the informa- 
tion ; & as such attorney & advocate, without the 
leave, & against the will, of the justices, was 
taking notes of the evidence of a witness then under 
examination before them, touching the matter of 
the said information, & was acting & taking a part 
in the proceedings as an attorney or advocate 
on behalf of the informer ; that the above two 
defts. stated to pltf., that it was not their practice 
to suffer any person to appear & take part in any 
proceedings before them as an attorney or advocate 
& requested him to desist from so doing ; tSc 
although they were willing to permit the pltf. 
to remain in the i)olice office as one of the public, 
yet that he would not desist from taking a part 
in the proceedings as such attorney or advocate, 
but asserted his right to be present, A to take sucli 
part, <fe to act as such attorney & advocate for the 
informer ; & unlawfully, & against the will of the 
justices, continued in the police office, taking part 
& acting as aforesaid, in contempt of tlie justices ; 
whereupon, by order of the above two defts., 
the other (lefts, turned pltf. out of the office ; — 
Held : this was a good plea, inasmuch as no person 
has by law a right to act as an advocate on the 
trial of an information before justices of the peace, 
without their peimission. 

At the quarter sessions, the justices usually 
require that gentlemen of the bar only should 
appear as advocates ; but in remote places, where 
they do not attend, members of the other branch 
of the profession are permitted to act as advocates. 
Persons not in the legal profession are not allowed 
to practise as advocates in any of these cts. On 
the hearing of an information, the magistrates, 
having the discretionary power to regulate the 
proceedings of their own cts., may decide who shall 
appear as advocates, & whether when the parties 
are before them, they will hear any one but them 
(Lord Tenterden, C.J.). — Collier v. Uicks 
(1831), 2 B. & Ad. 663 ; 9 L. J. O. S. M. C. 138 ; 

9 L. J. O. S. K. B. 300 ; 109 E. K. 1290. 

AmuAiitiotis : — Consd. 11. v. York Sheriffs (1832), 3 B. &: Ad. 
no ; Exj). Evans (1840), 0 Q. B, 279. Apld. i^cMacqueen 
& Nottingham Caledonian Soc. (1861), 9 C. B. N. S. 
793. Refd. Newton v. Constable (1841), 2 Q. B. 157 ; 
llubeiiHl/ein v, (1860), 2 L. T. 732. 

’ 983. .] — Justices in quarter sessions 

may in their discretion make an order that 
barristers, provided as many as four attend, shall 
have exclusive audience in their ct., though, imtil 
such order was made, no barristers have attended 
the ct. except on special retainer, & the business of 
advocates has always been performed by attorneys 
only.— Eic p. Evans (1846), 9 Q. B. 279 ; 115 E. 11. 
1280 ; 8 uh nom . R. v . Denbighshire J J., 2 New 
Sess. Cas. 422 ; 15 L. J. Q. B. 335 ; 10 Jur. 542 ; 

10 J. P. Jo. 371 ; sub nom . Be Denbighshire JJ., 

1 New Mag. Cas. 547 ; 7 L. T. O. S, 256. 

Annotation : — Mentd. It. v. L. G. Board, Ex w. Arlidgo, 
[1914] 1 K. B. 100. 

984. Barristers.] — Collier v. Hicks, No. 

982, ante . 

-.] — SeCy also , Barristers, Vol. Ill, 
p. 319, Nos. 59-61. 

985. Persons not in legal profession.] — 

Coltjer V. Hicks, No. 982, ante , 

986. .] — Practising at the quarter 


I sessions as an attorney without being duly 
admitted is a misdemeanour, indictable under 
Solicitor’s Act, 1843 (c. 73). — R. v , Buchanan 
(1846), 8 Q. B. 883 i 15 L. J. Q. B. 227 ; 7 L. T. 
O. S. 83 ; 10 Jur. 736 ; 2 Cox, C. C. 36 ; 10 J. P. 
Jo. 279 ; 115 E. R. 1107. 

Annotations : — Refd. OBbome v. Milman (1886), 17 Q. B. D. 

,514 ; R. V. Hall, [1891] 1 Q. B. 747 ; Stovons v. (jhown, 

Stevens r. Clark, [1901] 1 Ch. 894. 

987. Clerk to assessment committee.] 

The provision in Valuation (Metropolis) Act, 
1869 (c. 67), s. 62, that on an appeal against a 
valuation list “ an assessment committee . . . 
may appear by their clerk ” does not give the clerk 
a right to be heard on their behalf [at quarter 
sessions] for the purpose of consenting to an 
alteration in the list. — R. v , London JJ., [1896] 
1 Q. B. 659 ; 65 L. J. M. C. 120 ; 74 L. T. 523 ; 
44 W. R. 485 ; 12 T. L. R. 386 ; 40 Sol. Jo. 497 ; 
sub nom . R. v . London JJ., Ex p . Dewey, 60 
J. P. 420, C. A. 

988. Solicitors.] — Collier v, Hicks, No. 

082, ante . 

989. Limitation of members allowed to practice.] 

— In the city of York, which was incorporated 
before the time of memory, there had been a ct. 
from very ancient times, held first before the mayor 
& bailiffs, &, after a charter of Richard II., before 
the mayor & sheriffs. By a bye-law made in 
1556, by a select body of the corpn. who had 
immemorially made rules & regulations as to the 
practice of the ct., & who had at their discretion 
selected the persons admitted to practice as 
attorneys, there, it was ordered, that from thence- 
forth there shoiild be no more than four persons 
admitted to be attorneys in the sheriff’s ct. ; & 
from that time it did not appear that any more 
than that number had ever been allowed to 
practice : — Held : the bye-law was reasonable, & 
the usage limiting the munber of attorneys to four 
was sufficiently ancient to satisfy 2 Geo. 2, c. 23, 
s. 11. — R. V. yoRK SiDCRiFFS (1832), 3 B. & Ad. 
770 ; 1 L. J. K. B. 211 ; 110 E. R. 282. 


Sub-sect. 4. — Contemrp of Court. 

990. What courts may punish — Sessions — 
Attachment — Overseer.] — R. v . Bartlett (1734), 
as reported in Sess. Cas. K. B. 208 ; 93 E. R. 210. 

.] — See, further, Contempt of Court, 

Vol. XVI., pp. 13, 14, Nos. 66-71, 78. 

991. King’s Bench Division — Disobedience 

to order of sessions — Subpoena.] — Where a person 
has been served with a subpoena , not issued from 
the Ci*own Office, to appear & give evidence at 
quarter sessions & makes default, the ct. of K. B. 
cannot attach him for contempt, either by its 
general authority, or by 43 Geo. 3, c. 92. — R. 
V. Brownell (1834), 1 Ad. & El. 598 ; 3 L. J. 
M. C. 118 ; 110 E. R. 1335 ; sub nom . R. v . Room, 
3 Nev. & M. K . B. 725 ; 2 Nev. & M. M. C. 368. 

.] — See Contempt of Court, Vol. 

XVI., pp. 11, 12, 17, 22, Nos. 43, 45-48, 104, 179. 

Contempt by counsel.] — See Contempt of Court, 
Vol. XVI., p. 17, No. 126. 


Sub-sect. 6. — The Order. 

992. Order bad In part — Whether whole order 
void.] — An order of sessions is not void by being 
bad in part. — Slater’s Case (1637), Cro. Car. 
470 ; 79 E. R. 1005. 

Annotations : — Mentd. R. f. Jonkln (1736), Leo temp. Hard. 
301 ; R. V. Greavoa (1781), 2 Doug. K. B. 632 ; R. v. 
Gljnne (1871), L. R. 7 Q. B. 16; R. v, Flintshire JJ. 
(1872), 36 J. P. 406. 
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993. Form of order — Must show commence- 
ment of sessions.] — An order of sessions must show 
the commencement, but need now show the 
adjournments of the sessions. — R. v. Middlesex 
(Inhabitants) (1737), Andr. 101 ; 95 E. B. 317. 

994 . Need not show adjournments.] — 

E. V, Middlesex (Inhabitants), No. 993, ante, 

995. Amendment — Whether permissible.] — An 
order of sessions not permitted to bo amended. — 
R. V, Bbadbnham (Inhabitants) (1756), Say. 
285 ; 96 E. R. 882. 


Sub-sect. 0. — Powers of Justices. 

996. Powers to delegate duties.] — I am not 
satisfied that they [justices] can over refer the 
examination of the matter to a certain number of 
themselves, because they are all judges of the fact, 
<fc therefore they transact it as judges in ct. ; 
but allow that they may lefer the examination 
of the fact, & reserve the judgment to themselves, 
yet doubtless they cannot give a power to make 
rates & orders (Holt, O.J.). — R. v. Glin (1703), 6 
Mod. Rep. 87 ; 87 E. K. 845. 

997. .] — R. V, St. John & St. Mary 

Parishes (1714), Sess. Cas. K. B. 21 ; 93 E. R. 
21. 

998. Order as to costs.] — R. v. St. Mary's 

Nottingham (Inhabitants) (1737), 13 East, 
57, n. ; 104 E, R. 288. 

Annokiiian : — Mentd. IL v. Mai tyr (1810), 13 EaMt, CtC). 

999. Authority to fix fees of bailiff.] — Justices 
in sessions have no authority to fix the bailiff’s 
fees for arrest ; nor will the ct. of K, B. allow more 
than the usual fee, thougli more was in fact paid, 
in compliance with a table of fees settled by the 
justices at their quarter sessions, & acted upon in 
practice for many years. — B oldero v. Mosse 
( 1789), 3 Term Rep. 417 ; 100 E. R. 651. 

Annotations : — Mentd. Martin r. Hell (1817), 6 M. & S. 220 : 

liiiieH r. Levi (1830), 1 Hodg. 100. 

1000. Power to regulate own practice.] — By a 

rule made by the justices of the West Riding of 
Yorkshire at their sessions, they had provided that 
all intended applications, for orders in bastardy 
should be entered in a book, kept for the purpose 
in the clerk of the peace’s office, before twelve 
o’clock at noon, on the second day of the sessions. 
The overseers of a parisli having made an entry, 
did not appear to suppoi-t the case wlien it was 
called on in its order. Deft., who was present 
to defend himself fi*om the charge, thereupon 
applied to the ct., under the proviso in Poor Law 
Act, 1834 (c. 76), s. 73, for liis costs, as on a case, 
where, “ upon the hearing of such an application, 
the ct. had not tliought fit to make any order.” 
The ct. having made an order for costs against the 
ovei*seers, they were indicted for refusing to obey 
the order : — Held : this was a sufficient application 
& hearing, to give the magistrates jurisdiction to 
make the order, regard being had to the rule, 
which it was competent for them to make for the 
regulation of their own practice. — R. v. Stamper 
(1841), 1 Q. B. 119 ; 4 Per. & Dav. 539 ; 10 L. J. 
M. C. 73 ; 6 J. P. 450 ; 5 Jur. 841 ; 113 E. R. 
1075. 

Annotations: — Mentd. 11. v. Hastings (1814), 6 Q. H. 141 ; 

Vaughton t\ Bradshaw (1860), U 0. B. N. 8. 103 ; 11. v. 

Lancashlix) JJ., i?e Mann v. Johnson (1874), 20 L. T. 886. 

1001. Power to order defendant to be kept in 
custody of police.] — A warrant of the ct. of quarter 


sessions for Tipperary, dated Oct. 20, 1804, stated 
that A. stood indicted, in the peace office of that 
county, for a rescue & a riot, & commanded the 
police of that county to apprehend, “ & him so 
apprehended in safe custody keep, so that you 
may have his body before her Majesty’s justices of 
the peace at the next sessions, at etc., to be held 
in the said county on Jan. 13 next ” : — Held : it 
was bad, as the sessions had no power to authorise 
the police to keep deft, in their custody till the 
next sessions. — Re Nesbitt (1844), 1 New Sess. 
Cas. 366 ; 14 L. J. M. C. 30 ; nom. Ex p, 
Nisbett, 4 L. T. O. 8. 120 ; 8 J. P. 823 ; 8 Jur, 
1071. 

1002. Power of transmission to assizes — Sessions 
jury disagreeing — Effect of Grand Juries (Sus- 
pension) Act, 1917 (c. 4).] — A ct. of quarter 
sessions has power to transmit for trial to a ct. 
of assizes counts in an indictment tried by it on 
which the jury did not agree. This power is un- 
affected by above Act. — R. v. IIolmen, [1918] 2 
K. B. 861 ; 88 L. J. K. B. 30 ; 119 L. T. 682 ; 83 
J. P. 4 ; 13 Cr. App. Rep. 184, 0. C. A. 

Autrefois convict .] — See Criminal Law, 

Vol. XIV., p. 340, No. 3585. 

Power to compel attendance of coroner — & to 
refuse his fees.]— Nee Coroners, Vol. XIII., p. 260, 
No. 411. 

Jurisdiction to discharge jury.l — See Criminal 
Law, Vol. XIV., p. 329, No. 3443\ 


Sub-sect. 7. — Decisions op Justices. 

1003. What court has power over — Same sessions 
— Power to vary order.] — Sessions may alter & 
set aside their own orders the same sessions. — 
St. Andrew’s IIolborn (Inhabitants) v. St. 
Clement Danes’ (Inhabitants) (1704), 2 Salk. 
606 ; Holt, K. B. 511 ; 91 E. R. 514 ; suh norn, 
St. Clement’s Parish v. St. Andrew’s Uolborn 
Parish, G Mod. Rep. 287. 

A nnotations : — Bsfd. Jl. V. General Assessment Sessions 
(1887), llyde, Uat. Apj). (1886-1890), 268. Mentd. 
Whitaker r. Wlsbey (18.72), 12 0. B. 44. 

1004. .]~Tho justices at sessions 

may alter their judgment during tiie continuance 
of the sessions. — R. v. Leicestershire JJ. (1813), 

1 M. & 8. 442 ; 105 E. R. 165. 

AnnMatiori^ Ponnoy i\ Slado (1830), Bing. N. C. 

310; n. IK Grant (1849), 13 .Tur. 1026 ; J{. r. Walsall 
OverseerH (1878), 3 Q. B. D. 457 ; Kx 2). Evans, 11804] 
A. C. 16 ; K. V . Hortfordshiro J J., Ex j>. LaiBen, 11026] 
1 K. B. 101. 

1005. Subsequent sessions.] — Cockpield 

(Inhabitants) v. Boxstead (Inhabitants) (1697), 

2 Salk. 477 ; 91 E. R. 410. 

1006. No order made by previous 

sessions — Equal division of opinion.] — R. v. Bod- 
MYN (Inhabitants), No. 966, ante. 

1007. ,] — The ct. of quarter sessions 

has no power of its own authority to erase an 
entry from the records of a past sessions. But a 
mandamus will go directing it to do so, where an 
entry has been made which is manifestly false, 
&: made without jurisdiction. — R. v. West Riding 
OP Yorkshire JJ. (1843), 5 Q. B. 1 ; 3 Gal. & Dav. 
170 ; 12 L. J. M. C. 148 ; 1 L. T. O. 8. 314 ; 8 
J. P. 244 ; 7 Jur. 698 ; 114 E. R. 1147. 

Annotations: — Coiisd. Ex ]), Ackworth Overseers (1843), 1 
How. & L. 718 ; II. v. Cornwall JJ. (1843), 8 J. P. 74. 
Retd. R. V. Glamorganshire JJ. (1846), 15 L. J. M, C, 
no. Mentd. H. v. Hevenoaks (1845), 14 L. J. M. C. 02. 


PART XII. SECT. 4, SUB-SECT. 6. 

p. To grant new trial.] — Doft. 
was convicted of an assault at the 
quarter sessions & fined, but during 
tne same sessions he obtained a new 


trial on his own alfidavit, & was 
acquitted at the following sessions ; — 
Held : the quarter sessions had autho- 
rity to grant such new trial. — R. v. 
Fitzgerald (1861), 20 U, C. R. 546. 
—CAN. 


q. To draw orders on treasurer .] — 
The chairman of quarter sessions has 
no right to draw orders on the treasurer 
except when presiding In ct . — Re 
Davison & Miller (1864), 24 U. C. R. 
66.— CAN. 
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Sect, 4. — Procedure: Sub-sect. 1, Part XIII, Sect, 
1 ; Suh-sects. 1 cfc 2, c£: 1 

1008. Order as to costs.] —An appeal 

against) an order of removal was dismissed at) 
the boi*ough sessions, for which notice of appeal 
had been given ; & an order for costs made^ in 
favour of the respondents, applts. not appearing 
pursuant to their notice. At the next sessions 
applts. applied to rescind the former order for 
costs, & to be allowed then to enter & respite 
their appeal to the following sessions, on the ground 
of mala fides on the part of resps. The sessions, 
however, after hearing all the facts, refused to 
grant the application : — Held : a mandamus to 
enter continuances & hear the appeal would not 
lie. — B. V. Bolton Recorder (1849), 18 L. J. 
M. C. 139 ; 13 L. T. O. S. 143 ; 14 Jur. 431 ; 13 
J. P. Jo. 346. 

1009. .] — On appeal, the quarter 

sessions made an order confirming an order of 
justices subject to a case. The order of sessions 
was silent as to costs. Applts. abandoned the case ; 
resps. applied to a subsequent sessions, who made 
an order, stating that the original order was 
confii’med, & giving resps. costs : — Held : the 
subsequent sessions had no jurisdiction to deal 
with the order made by the prior sessions <fe a rule 
was made absolute to bring up the second order, 
on certiorari^ to be quashed. — R. v. Staffordshire 
JJ. (1857), 7 E. & B. 935 ; 20 L. J. M. O. 179 ; 
29 L. T. O. S. 190 ; 22 J. P. 209 ; 3 Jur. N. S. 
1148 ; 5 W. R. 700 ; 119 E. R. 1494. 

Annotations : — Befd. II. r. West Riding of Yorkshire J.T. 

(1805), 12 L. T. Mentd. West London Ilxtcnsion 


Ry. V . Fulham Union Assmt. Com. & Fulham Overseai^ 

(1870), 22 L. T. 623. ^ 

1010. .] — The quarter sessions of the 

county of L. made rules to regulate the payment oi 
moneys by the treasurer for the expenses of the 
gaols & houses of correction, by which the expenses 
were to be from time to time certified by twe 
visiting justices, & then to be paid by the county 
treasurer. It was the custom to allow refresh- 
ments to the justices & jurors at the sessions hold 
at the ct. house in one of the gaols, & to charge 
them as part of the expenses of the gaol. At a 
public inquiry into the conduct of a coimty ct. 
judge in Nov. 1851, refreshments were furnished 
to those who attended, & two visiting justices 
Ordered the amount to be paid by the treasurer. 
At an adjourned general sessions in Sept. 1852, 
this payment was disallowed in the accoimts of 
the treasurer, & an abstract of his accounts, with 
this disallowance, was transmitted to the Secretary 
of State, in pursuance of County Rates Act, 1852 
(c. 81), s. 50. At the annual sessions in June, 1853, 
the disallowance was rescinded, & the payment 
allowed. On motion to quash the order of sessions 
of .Tune, 1853, which had been brought by 
certiorari : — Held : the quarter sessions in June, 
1853, had no power to review & rescind the de- 
cision of the quarter sessions in Sept. 1852. — R. v, 
Saunders (1854), 3 E. &B. 763 ; 2 C. L. R. 1689 ; 24 
L. J. M. C. 45 ; 23 L. T. O. S. 157 ; 18 J. P. .584 ; 
1 Jur. N. S. 86 ; 2 W. R. 492 ; 118 E. R. 1327. 

Annotations: — Mentd. A.-Q. v. De Winton, [19061 2 Ch. 

106 ; R. V, Woodhouse, [1906] 2 K. B. 501. 

Court of King’s Bench .] — See Criminal 

Law, Vol. XIV., pp. 335, 336, Nos. 3542-3544. 


Part XIII. — Appeals from Courts of Summary Jurisdiction. 


Sect. 1. -TO QUARTER SESSIONS. 

Sub-sect. 1. — In General. 

1011. Proceedings must appear to be on appeal.] 
— Where the sessions quash an order it must 
appear to be on appeal. — ^Anon. (1697), 2 Salk. 
479 ; 91 E. R. 412. 

1012. Whether appeal precludes action at law.] — 

Appeal to quarter sessions does not preclude an 
action at law. — Leader v, Moxon ( 1773 ), 2 Wra. 
Bl. 924 ; 3 Wils. 461 ; 90 E. R. 546. 

Annotations : — Mentd. British Cast. Plate Manufacturers v. 
Meredith (1792), 4 Term Rep. 794; Sutton v. Clarke (18 15), 
6 Taunt. 29 ; Boulton v. Orowthor (^1824), 2 B. & C. 703 ; 
Hall V. Smith (1824), 2 Bing. 156 ; Mersey Dock Trustees 
V. Gibbs (1866), L. R. 1 H. L. 93 ; R. v. St. Luke’s (1871), 
L. R. 7 Q. B. 148. 


SuB-SE(yr. 2 . — Right op Appeal. 

A. In General. 

See, Summary Jurisdiction Act, 1879 (c. 49), 
s. 19 ; Criminal Justice Administration Act, 1914 
(c. 58), 8. 37 ; Criminal Justice Act, 1925 (c. 86), 

B. 25. 


1013. In what cases right exists — Where no 
original jurisdiction existed.] — R. v. Pusher, R. v, 
Towill (1781), Cald. Mag. Cas. 135; 1 Const. 
5th ed. 69. 

Annotation .— Refd. R. V. Preston (1848), 18 L. J. M. C. 
10 . 

1014. Second appeal from same conviction.] 

— By a local Act, a power of appeal is given on 
certain conditions from a conviction by a justice 
of the peace to any quarter sessions to bo holden 
within six months from such conviction ; if 
applt. lodge his appeal Sc the ct. dismiss it without 
entering into the merits, because the previous 
conditions have not been regularly complied with, 
& confirm the conviction, such judgment is 
conclusive, & the party cannot lodge a second 
appeal from the same conviction though within 
the six months. — R. v. West Riding op York- 
shire JJ. (1790), 3 Term Rep. 776 ; 100 B. R. 
853. 

Annotations : — Distd. 11. v. Leeds JJ. (1792), 4 Term Rei). 
583. Apld. R. V. Middlesex JJ. (1840), Woll. 32. Di«td. 
R. V. Wolverhampton Recorder (1887), 35 W. R. 650. 

1016. Party aggrieved assenting to act com- 

plained of — Local Act.] — By a local Act an appeal 


PART XIII. SECT. 1, SUB-SECT. 1. 


r. Whether appeal final .] — ^Where a 
person convicted under Petty Tres- 
pass Act, has appealed to the quarter 
sessions, where the conviction Is con- 
firmed, no appeal lies thence to the 
Hussey (1840), 2 P. R. 

194. — CAN. 


t. .] — Qa. : whether a party 

having appealed to the quarter sessloiu 
under 13 & 14 Vlct. c. 54, from £ 
convictiou by a justice of the peace 


has any right of a^eal from the 
decision of that ct . — ^viotoria Plank 
Road Co. v. Simmons (1857), 15 
U. C. R. 303.--CAN. 

PART XIII. SECT. 1, SUB-SECT. 2.— A. 

a. In what cases right exists — 
Appeal from police magiftrcUe.h--’A.n 
appeal lies from a oon^ctlon by a 
police magistrate to a ot. of general 
sessions.-— -A h Yiok v. Lehmert (1905), 
2 C. L. R. 593.— AUS. 


b. Effect of payment of fine.] 

— Re United Counties of York & 
Peel JJ., Ex p. Mason (1863), 13 

C. P. 159.— CAN. 

0 . .] — A person by pay- 

ing his fine on a summary conviction 
loses, any right of appeal he might 
otherwise have had under Criminal 
Code, s. 880. — R. v. Neubkroer 
(1902), 9 B. C. R. 272.— CAN. 

d. .] — Any party who con- 

siders himself aggrieved by a con- 
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to the Quarter Sessions was given to any person 
thinking himself aggrieved by any order or decision 
of the comrs. under that Act : — Held : a person, 
who would otherwise have been entitled to appeal 
against an order of the comrs. directing payment 
out of a certain fund of expenses not properly 
chargeable thereon, was precluded from appealing 
by having originally assented to that application 
of the fund. — R. v. Harrop (1856), 27 L. T. O. S. 
64 ; 20 J. P. 627. 

1016. After consent to be dealt with sum- 

marily — Summary Jurisdiction Act, 1879 (c. 49), 
s. 12.] — Where a person charged before a ct. of 
summary jurisdiction with an indictable offence 
elects to be dealt with summarily under above sect. 
&> is convicted, he has no right of appeal under 
above Act, s. 19, which relates only to ai)peals 
from convictions under past or future Acts. — 
R. V. London JJ., Ex p. Lambert, [1892] 1 Q. B. 
664 ; 61 L. J. M. C. 104 ; 66 L. T. 678 ; 66 J. P. 
421 ; 40 W. R. 675 i 8 T. L. R. 338 ; 17 Cox, 
O. C. 526, D. C. 

Annotations : — Apld. R. V. Dickinson, Ex p, Davis, [1910] 1 

K. B. 409. Refd. R. V. Hertfordshire JJ., [1911] 1 K. B. 

612. 

1017. Effect of Children Act, 

1908 (c. 67), s. 128 (2).] — If a person, charged 
before a ct. of summary jurisdiction with an 
indecent assault on a female who in the opinion 
of the ct. is under the age of sixteen years, consents 
to be dealt with summarily by virtue of the power 
conferred on cts. of summary jurisdiction by above 
sects., he has no right of appeal under Children 
Act, 1908 (c. 67), 8. 33. — R. v, Dickinson, Ex p. 
Davis, [1910] 1 K. B. 469 ; 79 L. J. K. B. 256 ; 
102 L. T. 48 ; 74 J. P. 76 ; 22 Cox, C. C. 249, 
D. C. 

1018. Plea of guilty — Coupled with plea of 

extenuating circumstances — Admission of charge.] 

— The fact that applt., when charged, admitted an 
act of assault, but asked for the charge to be heard 
on the ground of mitigating circumstances, is not 
a simple plea of guilty debarring him from the 
right of appeal given under Summary Jurisdiction 
Act, 1879 (c. 49), s. 19. — R. v. Essex JJ., Ex p. 
Stark (1892), as reported in 61 L.J.M.C. 120, D.C. 

Annotations: — Befd. Harris v. Cooke (1918), 119 Xj. T. 744. 

Mentd. R. v. Somerset JJ. (1900), 16 T. L. R. 166. 

1019. Person aggrieved by part of 

conviction — Criminal Justice Administration Act, 
1914 (c. 58), s. 37 (1).] — An information was pre- 
ferred by applt. against resp. under the Defence of 
the Realm Regulations for a breach of the Pigs 
(Maximum Prices) Order, 1917. At the hearing 
resp. was present, & his solr. stated that he pleaded 
not guilty. At the end of the case for the prosecu- 
tion resp.’s solr. submitted that there was no case 
for him to answer, but the justices overruled the 
objection & decided to fine resp. Resp.’s solr. 
thereupon withdrew his plea, & resp. gave evidence 
in mitigation. The justices then fined him 10s. 
Resp. appealed to quarter sessions, which held 
that resp. had a right of appeal under Reg. 68 
of the Defence of the Realm Regulations, & allowed 
the appeal : — Held : Reg. 58 was not affected by 
above sect., &, if a person was aggrieved by any 
part of the conviction, i.e, either the decision as to 

is guilt or the sentence, he was a person aggrieved 


& had a right of appeal under Reg. 68 even if he 
had pleaded guilty.— HARRIS v, Cooke (1918), 88 
L. J. K. B. 253 ; 119 L. T. 744 ; 83 J. P. 72 ; 16 
L. G. R. 850, D. C. 

SeCt now, Criminal Justice Act, 1925 (c. 86). 

As to right of appeal under particular statutes, 
see Titles passim, 

B, From Sentence of Metropolitan Police 

Magistrate, 

See Metropolitan Police Courts Act, 1839 (c. 71), 
8. 50. 

1020. What order may be appealed from — Order 
for payment of sum exceeding three pounds — What 
amounts to — Order for payment of two shillings & 
sixpence weekly.] — An order of a metropolitan 
police magistrate to pay 2s. Od. weekly towards the 
relief &; maintenance of a certain pauper for & 
during so long a time as she shall be chargeable 
is not an order in which the sum adjudged to be 
paid is more than £3, so as to give a right of ^peal 
to quarter sessions under Metropolitan Police 
Courts Act, 1839 (c. 71), s. 50.— R. v, London JJ., 
Ex p, Greenwich Union, [1900] 1 Q. B. 438 ; 69 
L. J. Q. B. 364 ; 82 L. T. 296 ; 48 W. R. 319 ; 44 
Sol. Jo. 245 ; sub nom, R. v, London JJ., Re Grist, 
Ex p. Greenwich Union Guardians, 64 J. P, 
357, D. C. 

1021. Sentence of imprisonment for more 

than a month — What amounts to — Sentence of 
imprisonment for one month & recommendation 
for deportation.] — The Metropolitan Police Courts 
Act, 1839 (c. 71), s. 50, gives a right of appeal to 
quarter sessions from a summary conviction where 
“ the penalty adjudged shall bo imprisonment for 
any time more than one calendar month ” : — 
Held : where a person was convicted summarily 
& the magistrate sentenced him to imprisonment 
for one month & recommended the making of an 
order for his deportation, that recommendation is 
not part of “ the penalty adjudged ” within s. 50, 
In such a case, therefore, the person convicted 
had no right of appeal under the sect. — R. v, 
Graham Campbell, Ex p. Ahmed Hamid Moussa, 
[1921] 2 K. B. 473 ; 90 L. J. K. B. 818 ; sub nom, 
R. V, Campbell, Ex p. Moussa, 125 L. T. 310 ; 86 
J. P. 189 ; 37 T. L. R. 611 ; 19 L. G. R. 461 ; 26 
Cox, C. C. 747, D. C. 

1022. Who may appeal — Prisoner pleading guilty 
— Conviction of larceny under Summary Jurisdiction 
Act, 1879 (c. 49)^] — An adult, who is summarily 
convicted of larceny under above Act by a metro- 
politan magistrate on a plea of guilty, has no right 
of appeal under the Metropolitan Police Courts 
Act, 1839 (c. 71), s. 50. — Moseley v. Public 
Prosecutions Director, [1920] 1 K. B. 16 ; 88 
L. J. K. B. 1166 ; 121 L. T. 581 ; 83 J. P. 214 ; 
35 T. L. R. 670 ; 63 Sol. Jo. 750 ; 17 L. G. R. 
662 ; 26 Cox, C. C. 510, D. C. 

Annotation : — Distd. Mittelmann v. Denman, [1920] 1 K. B. 

619. 

1023. Effect of Summary Jurisdiction 

Act, 1879 (c. 49), s. 19 — Criminal Justice Adminis- 
tration Act, 1914 (c. 58), s. 37.] — In so far as 
Metropolitan Police Courts Act, 1839 (c. 71), s. 60, 
gives a right of appeal to deft, who has pleaded 
guilty, that sect, is not impliedly repealed by either 


vlotloD or order of a Justice of the peace 
imder any statute in force in Ontario, 
& relating to matters within the legis- 
lative authority of the legislature of 
Ontario, may, unless it is otherwise 
provided by the particular Act under 
which the conviction or order is made, 
appeal therefrom, to the general ses- 
sions of the peace. — R. v. Tucker 
(1906), 6 O. W. R. 633 ; 10 O. L. K. 


606.— CAN. 

e. .] — Where a woman has 

been prosecuted before the police 
magistrate of a city under sect. 783 
of the Code for being an inmate of a 
house of ill-fame & convicted imder 
sect. 788 of the Code, there is no 
appeal to the general sessions. — R. v. 
Nixon, 19 C. L. T. Occ. N. 344.--CAN. 


f, Conviction pursuant to order 

of High Court.h—K. v. WATERFORD 
JJ., [1900] 2 I. R. 307.— -IR. 

g. Plea of guilty .] — The ct, 

can entertain an appeal from the 
decision of justices of the peace even 
when a plea of guilty lias been entered. 
— R. V. Worth (1883), 1 N. Z. L. R. 
399 (S. C.).— N.Z. 
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Magistrates. 


2, B,; svb- I to ^ve a fresh notice of appeal for the following 
sessions, to entitle applts. to be heard. — R. v, 
Essex JJ. (1820), 2 Chit. 385. 


Sect, 1 . — To giutrter sessions: Suh-sect, 
sects. 3 4, jB. (a) <S: (b).] 

of above sects, of above Acts. — Mittelmann v, 
Denman, [1920] 1 K. B. 519 ; 89 L. J. K. B. 310 ; 
122 L. T. 426; 84 J. P. 39; 36 T. L. R. 141 ; 18 
L. G. R. 121 ; 26 Cox, C. C. 557, D. C. 


Sub-sect. 3. — To What Court. 

See Summary Jurisdiction Act, 1879 (c. 49), ss. 
31 (1), 32; Criminal Justice Act, 1925 (c. 86), 
s. 21. 

1024. Next sessions after party grieved.] — The 
next quarter sessions to which the appeal must be 
is the next after the party is grieved (per Cur.). — 
Anon. (1699), 12 Mod. Rep. 336 ; 88 E. R. 1362. 

1025. Sessions next after conviction.] — An ap- 
peal against a conviction on 24 Geo. 3, c. 31, 
for not entering horses, etc., must be to the quarter 
sessions next after the conviction, & not after the 
execution. — Proser v. Hyde (1786), 1 Term Rep. 
414 ; 99 E. R. 1170. 

Annotation : — Refd. R. V. Ijancafihirc .7J. (1828), 6 L. J. 
O. S. M. C. 119. 

See , also , Poor Law ; Rates & Rating. 


Sub-sect. 4. — General Rules of Procedure. 

A. Rules of Practice at Sessions, 

1026. General rule — Court will not interfere with 
reasonable rules — Notice of trial of respited appeal.] 

— Though an appeal against an order of removal 
has been entered & adjourned once by vMue of 
Poor Relief Act, 1723 (c. 7), s. 8, & though the 
justices in sessions have a discretionary power 
to determine whether reasonable notice has been 
given of applt.’s intention to proceed on the trial 
of such adjourned appeal ; yet if they dismiss 
the appeal at such adjourned sessions without 
hearing it, on the ground that they have no autho- 
rity to try it for want of a sufficient length of 
notice to resps. according to a new rule of practice 
promulgated two sessions before, but then first 
acted ux)on, & which was not known to applt.’s 
attorney who had given the former usual notice, 
this ct. will grant a mandaimis to the sessions to 
enter continuances & hear the appeal, — R. v, 
Wiltshire JJ. (1808), 10 East, 404; 103 E. R. 
828. 

Annotations: — Apld. R. v. Lancashire JJ. (1828), 7 R. & C, 

691. Distd. A’xp.JJecke (1832), 3 B. & Ad. 704. Consd. 

R. V, West Jtidmff of Yorkshire JJ. (1833), 5 B. & Ad. 

667 ; R. V. Norfolk JJ. (1834), 3 Nev. & M K. B. 66 ; 

R. V. Monmouthshire JJ. (1835), 3 Dowl. 306. Expld. 

R. V. Montgromeryshire JJ. (1845), 3 Dow. & L. 119. 

Co^. R. V. Derbyshire JJ. (1852), Bail Ct. Cas. 113. 

Refd. R. V. West Riding JJ., Beckington v. Elland (1844), 

1 New Sess. Cas. 247 ; R. v. Surrey JJ. (1845), 3 Dow. & 

L. 343 ; R. r. Leicestershire JJ. (1847), 3 New Sess, Cas. 

1 ; R. V. Buckinghamshire JJ. (1854), 18 Jur. 1079. 

1027. .] — The ct. will not inter- 

fere with the practice of the ct. of quarter sessions, 
unless it appeal's to be manifestly VTong or unjust. 

Wliere applt. parish gave notice before Michael- 
mas sessions that they would enter & respite at 
these sessions & try their appeal with effect at 
the following sessions ; &; in the meantime a 

negotiation had taken place with resps., but vrith- 
out any determination : — Held : to be necessary 


Annotations : — Distd. Ex p. Becke (1832), 3 B. & Ad. 704. 

Consd. R. V. West Riding of Yorkshire JJ. (1833), 5 B. 

& Ad. 667. 

1028. .] — Where, by the rules of 

quarter sessions of M., applts. are required to give 
resps. twenty-eight days’ notice of trial in the case 
of respited appeals, & a respited appeal was dis- 
missed at those sessions on the ground that applts. 
had only given fourteen days’ notice of trial, 
this ct. refused to grant a mandamus ; as such 
rule, though unnecessary, did not appear to be 
so unreasonable as to call for its interference. — 
R. V, Montgomeryshire JJ. (1845), 3 Dow. & 
L. 119 ; 1 New Mag. Cas. 333 ; 2 New Sess. Cas. 
78 ; 14 L. J. M. C. 142 ; 5 L. T. O. S. 220 ; 9 
Jur. 927 ; 9 .T. P. Jo. 389. 

Annotations — Refd. R. V. Derbyshire JJ. (1852), 22 L. J. 

M. C. 31. Mentd. R. v. Bird, Ex p. Needes, [1898] 2 

Q. B. 340. 

1029. Entry of appeal.] — R. v, Hamp- 

shire JJ., No. 1064, post, 

1030. .] — Wliere an appeal 

against an order of removal was dismissed on the 
gi'ound that applt. had not given the notice re- 
quired by the rules of the justices, this ct., tliink- 
ing it reasonable that the appeal should be heard, 
granted a mandamus to the justices to enter con- 
tinuances & hear the appeal. — R. v. Lancashire 
JJ. (1828), 7 B. & C. 691 ; 108 E. R. 882. 

AnnoUitions Ex p. Becke (1832), 3 B. &Ad. 704. 

Expld. R. V. Montgromeryshire JJ. (1845), 3 Dow. & L. 

119. Refd. R. V. West Riding JJ., Beckington v. Elland 

(1844), 1 New Sess. Cas. 247 ; R. v. DerbysMre JJ. (1852), 

Ball Ct. Cas. 113. 

1031. .] — R. V , Derbyshire JJ., 

No. 1580, post. 

1032. ,]—Re Blues, No. 1077, 

post. 

1033. — Fixed sum allowed for costs.] — 

A rule of practice at sessions, that when an order 
of removal is quashed upon appeal, only 40, s', 
shall be allowed for applts.’ cf>sts, is bad ; & if 
sessions act upon such a rule, this ct. will grant a 
mandamus commanding them to consider the 
question of costs in the particular case & to award 
to applts. such costs as they in their discretion 
shall think reasonable & just. — R. v. Glamorgan- 
shire JJ. (1850), 1 L. M. & P. 336 ; 4 New Mag. 
Cas. 94 ; 4 New Sess. Cas. 110 ; 19 L. J. M. C. 
172 ; 15 Jur. 679 ; 14 J. P. Jo. 383. 

1034. Cannot control express provision of statute.] 

■ — A rule of practice at sessions will not control tho 
express words of an Act of Parliament. — R. v, 
Lincolnshire JJ. (1824), 3 B. & C. 548 ; 5 Dow. 
& Ry. K. B. 347 ; 2 Dow. & Rv. M. C. 454 ; 3 
L. J. O. S. K. B. 86 ; 107 E. R. 837. 

Annotation: — Refd. R. v. Kiinbolton (1837), 6 Ad. & El. 

603, 

1035. .]--In a notice of appeal against an 

order for stopping up a footway, under 55 Geo. 
3, c. 68, 8. 3, it sufficiently appears that applt. 
is a party aggrieved if it be stated that he & his 
tenants, occupiers of a farm ^ lands near the said 
way & who have heretofore used, & have a right 
to use it, & also other persons & the public will be 
put to great inconvenience. The statute requires 
“ten days’ notice” of an appeal to the sessions 
against such order. By a rule of the West Riding 


PART XIII. SECT. 1, SUB-SECT. 3. 


1024 i. Next sessions 
•'jved.l — R. (Creed) v. 
. [1897] 2 I. R. 480; 


after party 
Tipperary 
30 1. L. T. 


PART XIII. SECT. 1, SUB-SECT. 4.-~A. 

1084 i. Cannot control express provi- 
sion of staiiUe .] — A magistrate has no 
power to state a case under Criminal 
Code, B. 900, for an alleged offence 
against an Ontario statute, not 


Involving the constitutionality of the 
statute, tho procedure by way of 
appeal to the sessions provided for 
by Ontario legislation applying In 
such a case. — R. (Brown) v. Simpson 
(Robert) Co., Ltd. (1896), 28 O. R. 
231.— CAN. 
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sessions in cases of appeal “ not otherwise directed 
by law ” ten days’ notice is to be given exclusive 
of the day of notice &: first day of sessions : — 
Held : the statute meant ten days’ notice one 
inclusive & the other exclusive ; the sessions rule 
did not apply to tliis case or if it were intended to 
do so this ct. would use its discretionary power of 
controlling the practice. — R. v. West Riding of 
Yorkshire JJ., Re Bowe (1833), 4 B. & Ad. 
685 ; 1 Nev. & M. K. B. 426 ; 1 Nev. & M. M. C. 
96 ; 2 L. J. M. C. 93 ; 110 E. R. 613. . 

Annotations : — Apld. R. V. Qoodenough (1835), 2 Ad. &. El. 

403. Mentd. ll. V. Turner (1909), 3 Or. Api). Hep. 103. 

1036. Cannot impose additional condition to 
appeal.] — The ct. of quarter sessions has no autho- 
rity to make a rule of ct., requiring one calendar 
month’s notice of the entry <fc respite of an appeal 
against an order of removal, in addition to the 
notice of appeal required by Poor Relief Act, 
1723 (c. 7), s. 8 ; & if an appeal be dismissed for 
want of such notice, a mandamus may be issued 
requiring sessions to hear it.^ — R. v. Norfolk JJ. 
(1834), 5 B. & Ad. 990 ; 3 Nev. & M. K. B. 55 ; 
2 Nev. & M. M. C. 57 ; 3 L. J. M. 0. 66 ; 110 
E. R. 1057. 

Annotations : — ^Expld. R. v. Surrey JJ. (1819), G Dow. & L. 

739 ; R. V. Pawlett (1873), L. R. 8 Q. B. 491. 

1037. .] — Semhle : a rule of sessions, which 

requires that, upon entry of an appeal, the original 
order of removal must be filed by applts. with the 
clerk of the peace, cannot be suiiported. — R. v. 
West Riding of Yorkshire JJ., Longwood v. 
Halifax (1842), 2 Q. B. 705 ; 1 Gal. & Dav. 630 ; 
11 L. J. M. C. 57 ; 6 J. P. 153 ; 6 Jur. 531 ; 114 
E. R. 275. 

Annotations: — Consd. R. v. MontgroineryHhire JJ. (1845), 

14 L. J, M. C. 142. Mentd. R. V, BrlifhthelniBton (1842), 

3 Q. B. 342 ; R. u. An!?lcsca JJ. (1843), 12 L. J. M. C. 

131; R. V. Brlsby (1849), 18 L. J M. 0. 157. 

1038. .] — On the trial of an appeal against 

an order of removal which had been entered & 
respited at a former sessions, it was objected that 
notice of the entry respite which the practice 
of the sessions required should be given to resps., 
had not been given. Sessions entertained the 
objection & refused to hear the appeal : — Held : 
the giving of the notice was a condition in addi- 
tion to the steps required by law & which sessions 
had no right to impose. — R. v. Surrey JJ. (1849), 
6 Dow. & L. 735 ; 3 New Mag. Cas. 159 ; 3 New 
Sess. Cas. 531 ; 18 L. J. M. C. 175 ; 13 L. T. O. S. 
190 ; 14 Jur. 506 ; 13 J. P. Jo. 331. 

Annotations: — Reid. R. v. Bird, Ex p. Nccdes, [1898] 2 

Q. B. 340. Mentd. R. v. Goodrich (1850), 15 L. T. O. S. 

248. 

1039. .] — A certificate for a license having 

been refused at licensing sessions, all the pre- 
liminaries to an appeal to the next quarter sessions 
required by 9 Geo. 4, c. 61, s. 27, were duly ob- 
served ; but at the sitting of the ct. quarter 
sessions refused to allow the appeal to be entered 
on the ground that by a rule of sessions an appeal 
must be entered & grounds of appeal deposited 
with the clerk of the peace three clear days before 
the first day of sessions ; & the sessions made an 
order for £10 costs to resps. under Quarter Sessions 
Act, 1849 (c. 45), s. 6, as on an appeal which had 
not been entered or prosecuted. This order 
having been brought up & a rule to quash it 
obtained : — Held : the mle of sessions amounted 
to imposing an additional condition to the appeal 
which the statute had not imposed, &; was more 


than a mere rule of practice which it was competent 
to the sessions to make ; & the order for costs 
must be quashed. — R. r. Pawlett (1873), L. R. 

8 Q. B. 491 ; 42 L. J. M. C. 157 ; 29 L. T. 390 ; 
37 J. P. 775, D. C. 

Annotation : — Reid. R. v. Bird, Ex p. Ncedos, [1898] 2 Q. B. 

340. 

H. Notice of Appeal, 

(a) Necessity for, 

1040. Entry without notice — Power of justices to 
adjourn hearing.] — 16 Geo. 3, c. 30, which gives an 
appeal to the sessions against a conviction for 
deer stealing requires the person appealing to give 
six days’ notice ; & if an appeal be entered without 
notice, sessions have not authority t/O adjourn it 
to the next sessions ; where the sessions did so 
adjourn the appeal & at the next sessions it was 
dismissed for want of notice & the ct. refused to 
grant a mandamus to the justices to rehear it. — 
R. V, Oxfordshire .TJ. (1813), 1 M. & S. 446 ; 105 
E. R. 167. 

Annotation: — Reid. R. v. Kirabolton (1837), 0 Ad. & El. 

603. 

1041. Unconditional leave of appeal given by 
statute.] — Re Blues, No. 1077, post. 

(b) Time for Appealing, 

See Summary Jurisdiction Acts, 1879 (c. 49), 
s. 31 (2), 1884 (c. 43), s. 6. 

1042. General rule — Within seven days after 
decision.] — An appeal from an order of justices 
under Distress for Rent Act, 1737 (c. 19), ss. 4, 5, 
by a person adjudged guilty of fraudulently re- 
moving goods to prevent a distress, is subject to 
the conditions & regulations prescribed in Sum- 
mary Jurisdiction Act, 1879 (c. 49), ss. 31 (2), 
32, &, therefore, notice of appeal must be given 
within seven days after the decision appealed 
against. — R. v, Shropshire JJ. (1881), 6 Q. B. D. 
669 ; 50 L. J. M. 0. 72 ; 46 J. P. 196 ; 29 W. R. 
567, D. C. 

1043. Although shorter time pre- 

scribed.] — A person convicted of an offence against 
the excise laws gave notice of appeal four days 
after the decision ; — Held : making absolute a 
rule for a mandamus to justices to hear the appeal, 
the effect of Summary Jurisdiction Acts was to 
repeal by implication the provision requiring 
notice of appeal at & immediately upon the giving 
of the judgment, & therefore no time was pre- 
scribed within Summary Jurisdiction Act, 1879 
(c. 49), s. 31, so that by that sect, the" time was 
seven days, & the notice given was sufficient. — - 
R. V, Glamorganshire JJ. (1889), 22 Q. B. D. 
628 ; 58 L. J. M. C. 93 ; 60 L. T. 636 ; 53 J. P. 
294 ; 37 W. R. 493 ; 5 T. L. R. 403 ; 16 Cox, 
C. C. 593, D. C. 

Annotations : — Expld. & FoUd. R. v. West Riding ot York- 

Bhlre JJ., Exp, Hawldns (1895), 64 L. J. M. C. 192. Consd. 

Edelsten v. L. C. C., [1918] 1 K. B. 81. Mentd. R. v. 

Glamorganshire JJ., R. v, Poiitypool JJ. (1892), 61 

L. J. M. C. 169. 

1044. Appeal to “ next sessions ’’ — “ Next prac- 
tical sessions.] — (1) Under the statutes regulating 
the time within which an appeal must be made, 
the words, “ next sessions ” mean “ next practical 
sessions,” & when sufficient notice has not been 
given to resps. for such first practical sessions, the 
justices are bound to respite the appeal. When, 
therefore, a poor rate was allowed & published too 


after the conviction, contrary to 
33 Viet. c. 27, 8. 1 JD.), & the appeal 
was not heard ; — Held : such notice 
being Inoperatlvet^there had. In effect, 
been no appeal. — R. v. Caswell (1873), 
33 U. C. li. 303.— CAN, 


PART XIII. SECT. 1, SUB-SECT. 4.— 

B. (b). 

1042 I. General rule — Within seven 
days after decision.}— (M* Keogh) 
V. County op Clare County (!!oubt 
Judge, Chairman & JJ. (1916), 60 


I. L. T. 229.— IR. 

h. Appeal to ** second sessions.”] 
— ^A conviction having been made 
within twelve days of the next sessions, 
notice of appeal was given to such ses- 
sions, Instead of to the second sessions 
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Magistrates. 


Sect* 1. — To quarter sessions: Sub-sect* 4, B, (&), 
(c) & id).] 

late to enable applt. to try at the next sessions, 
& applt. entered & respited his appeal at the sub- 
sequent sessions, they being the first practic^ 
sessions, but did not ^ve notice to resps. of his 
intention to try, until twelve days before the 
sessions following such subsequent sessions, & the 
justices refused to entertain the appeal at such 
last mentioned sessions, the ct. granted a man- 
damus to compel them to enter continuances & 
hear the appeal. 

(2) Semble : when a sessions have entered & 
respited an appeal, a subsequent sessions have 
no power to review those proceedings, but are 
bound by them. — R. v, Suffolk JJ. (1840), 8 
Dowl. 618 ; 4 J. P. 265 ; 4 Jur. 390. 

An7wtaiio7i : — Aft to (1) Refd. il. V. Surrey JJ. (1845), 3 

Dow, & L. 343. 


1045. Adjourned sessions.] — Notice of 

appeal for the next quart/cr sessions for the county 
of Lancaster, against a certificate for stopping up 
a highway in tlie division of M., in the county, 
was served on June 24. The next quarter sessions 
for Lancashhe were held at Lancaster on June 29, 
& by adjournment, at Salford, for tlie division of 
M., on July 6: — Held: under the j^roviso in 
ITigljway Act, 1835 (c. 50), s. 88, quarter sessions 
holden at Salford had no jurisdiction to hear the 
appeal, ten days’ notice of appeal not having 
been given before the holding of quarter sessions 
at Lancaster.— R. v, Lancashire JJ. (1857), 8 
E. & B. 563 ; 27 L. J. M. C. 161 ; 30 L. T. O. S. 
149 ; 22 J. P. 563 ; 4 Jur. N. S. 375 ; 6 W. R. 74 ; 
130 E. R. 210. 

Annotations : — FoUd. R. V. Lancashire JJ. (1876), 34 L. T. 

121. Refd. H. V. Surrey J J. (1880), 6 Q. B. D. 100. 


1045a. .] — B., being dissatisfied with 

the decision of an assessment committee given on 
June 16, resolved to appeal to the Kirkdale 
sessions of the county of Lancaster. Fourteen 
days’ notice of appeal is required to be given to the 
overseers, & twenty-one days to the assessment 
committee. The next quarter sessions for the 
county of Jjancaster were held on June 28, &; by 
adjournment at Kirkdale on July 13. B. duly 
served Ids notice of appeal for the Michaelmas 
quarter sessions, which commenced at Lancaster 
on Oct. 18, &j were held at Kirkdale by adjourn- 
ment on Nov. 2. The justices having refused to 
hear the appeal on tlie ground tliat B. should have 
given the requisite notices for tlie sessions held at 
Kirkdale on July 13: — Held: the justices were 
wrong inasmuch as time for giving notice of appeal 
must be calculated in reference to the first day of 
the commencement of the sessions at Lancaster, 
A not to the first day of the adjourmnent thereof 
at Kirkdale. — R. v. Lancashire JJ. (1876). 34 
L. T. 124 ; 40 J. P. 438. 


1046. Two distinct sessions — Held by adjourn- 
nient from one to another.] — Though the time for 
giving notice of appeal must be calculated with 
reference to the first day of the sessions, yet when 
for practical convenience the county is divided 
mto distinct divisions, & a distinct ct. is held in 
each division, by adjournment from one to the 
other, & the rules of practices made by the ct. 
m each division assume that the day when the 
ct. for that division begins its sittings is the first 
day of the sessions, it is sufficient if the grounds 
?u delivered fourteen clear days before 

the first day of the sitting of the ct. for the division 


in which the appeal is according to the practice 
to be tried. — R. v. Sussex JJ. (1866), 4 B. & S. 
960 ; 34 L. J. M. 0. 69 ; 29 J. P. 180 ; 11 Jur. 
N. S. 300 ; 122 E. R. 721 ; sub nom. R. v. Sussex 
JJ., Re OoLMORE Parish Officers & Funtington 
Parish Officers, 11 L. T. 740 ; 13 W. R. 471, 
Ex. Oh. 

Annotations: — Conid. R. v. Derbyshire JJ. (1871), 25 
L. T. 161. Refd. Re Mayor v. Harding (1867), 9 B. & 
S. 27, n. ; Swift v. Lancashire JJ. (1873), 22 W. R. 76 ; 
R. V. Surrey JJ. (1880), 6 Q. B. D. 100 ; R. v. Norfolk 
JJ., Exp. Wayland Union (1908), 99 L. T. 938. 

Before entering into recognisances.] — See Sub- 
sect. 4, C., post. 

Appeals from bastardy orders.] — See Bastardy, 
Vol. III., p, 405, Nos. 380-382. 


{c) Form and Contents of. 

Sec, 71010, Summary Jurisdiction Act, 1879 
(c. 49), s. 31 (2) (7). 

1047. Form of — Necessity for writing.] — Frauds 
by Workmen Act, 1777 (c. 66), s. 20, an appeal 
is given to the sessions against certain con- 
victions, the party giving notice in writing to 
the justices convicting, & entering into a recogni- 
sance to try the appeal, etc., & those justices are 
required to give notice to the party of his right to 
appeal if those justices do inform him of such right, 
without saying anything about the notice, & he 
enter into the recognisance, the sessions are bound 
to receive the appeal though he did not give the 
notice in writing. — R. v. Leeds JJ. (1792), 4 Term 
Rep. 583 ; Nolan, 53 ; 100 E. R. 1188. 

AmwUition : — Refd. R. V. West Riding of Yorkshin; JJ. 

(1815), 3 M. 

1048. .] — Where a statute gives an 

appeal, applt. giving reasonable notice to the other 
parties ; such notice need not be in writing, but a 
verbal notice, if reasonable as to time, is sufficient. — 
R. V, Surrey JJ. (1822), 6 B. & Aid. 639 ; 1 Dow. 
& Ry. K. B. 160 ; 1 Dow. & By. M. C. 04 ; 106 
E. R. 1288. 

See, now, Summary Jurisdiction Act, 1879 
(c. 49), 8. 31 (2), (7). 

^ 1049. .] — An appeal to quarter ses- 

sions against an order made at petty sessions can 
only be brought by the person seeking to appeal 
after a proper notice of setting out the general 
grounds of the appeal has been duly served by him 
on the other party, as required by Summary Juris- 
diction Act, 1879 (c. 49), s. 31 (2). — R. v. Essex JJ. 
(1895), 43 W. R. 378 ; sub nom. R. v. Essex JJ., 
Ex p. Holmes, 11 T. L. R. 187, D. 0. 

1050. Signature — By solicitor.] — Notice of 

appeal against a conviction under Night Poaching 
Act, 1828 (c. 09), signed by the attorney of deft., 
as his attorney, is sufficient. — R. v. Middlesex JJ. 
(1848), 10 L. T. O. S. 373 ; 12 J. P. Jo. 149. 

1051. .] — Where, by the Act of 

incorporation of a railway co., the directors were 
empowered to appoint & displace any of the 
officers of the co. : — Held : the appointment of an 
attorney to the co. need not be under seal ; there- 
fore a notice of appeal against a poor rate, sighed 
by the attorneys of the co., ^pointed by the 
directors, not under seal, was sufficient ; & magis- 
trates having refused to hear an appeal on the 
ground that such notice of appeal was invalid 
rule absolute for a mandamus to hear the appeal 
was granted. — R. v. Cumberland JJ. (1848), 6 
Dow. Sc L. 430 ; 6 Ry. & Can. Cas. 332 ; 2 New 


a 
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surairn]^ eesential that the notice of ap 

Buiamary conviction. i... ginned by the party appealingf.— R. v. Niohol (1876 


eal under 33 Vlot. o. 27 (D.), from 
40 U. 0. R. 76.— CAN. 
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Mag. Caa. 417 ; 10 L. T. O. S. 377 ; 12 Jur. 1023 ; 
12 J. P. Jo. 118. 

Annotation : — Slentd. K. v. Surrey JJ. (1850), H Q. B. 
684. 

1052. By clerk to solicitor.] — By 

Quarter Sessions Act, 1849 (c. 45), s. 1, a notice 
of appeal to a ct. of quarter sessions “ shall be in 
writing, signed by the person or persons giving the 
same, or by his, her, or their attorney on his, her, 
or their behalf ” : — Held : a notice of aijpeal 
signed in applt.’s name by the clerk to his attorney 
with applt.’s authority was sufficient. — R. v, 
Rent JJ . (1873), L. R, 8 Q. B. 305 ; 42 L. J. M. 0. 
112 ; 37 J. P. 644 ; 21 W. R. 635. 

Annotations : — Consd. Wilson v. Wallani (1880), 5 Ex. D. 
155. Reid. Re Wiililey Partners (1886), :i2 Ch. D. 337 ; 
France v. Dutton, [1891] 2 Q. B. 208. Mentd. Do Beauvais 
u. Green (1906), 22 T. L. K. 816. 

1053. Whether form of conviction must be 

followed.] — R. V, Lancashire JJ. (1877), 41 J. P. 
Jo. 293, T). C. 

______ Bastardy orders.] — See Bastardy, Vol. 

III., p. 405, Nos. 383-385. 

1054. Contents of — Misdescription of person to 
whom notice given.] — A notice of appeal to A., 
esq., instead of A., clerk, is good ; & where sessions 
had quashed an appeal against a conviction under 
7 & 8 Geo. 4, c. 29, upon this ground, the ct. made 
a rule for a mandamus absolute, for although the 
term of imprisonment under it had expired, it 
was of consequence to deft, that the conviction 
should be disposed of, as a second offence would 
bo felony. — R. v. Leicestershire JJ. (1845), 6 
L. T. O. S. 150 ; 9 J. P. Jo. 772. 

1055. Misdescription of convicting justices.] 

— H. V. Sandwich Recorder (1850), 10 L. T. O. S. 
213; 14J. P.754. 

1056. Misdescription of sessions.] — A notice 


of appeal against an order adjudicating the settle- 
ment of a pauper lunatic, stated an intention of 
appealing to the next sessions to be held for the 
borough of S. Applts. & resps. appeared at the 
borough sessions in pursuance of this notice, 
when the latter objected that the appeal lay to 
the county sessions, & not to those of the borough, 
upon which objection the recorder dismissed the 
appeal. Applts. then entered & respited the 
appeal at the county sessions, which were held 
the next day, & at the following county sessions 
the ct. refused to hear the appeal, on the ground 
that no valid notice of appeal had been given : — 
Jlcld : they had decided rightly, as applts., having 
acted upon the notice as a notice of appeal to the 
borough sessions, could not afterwards treat it 
as a notice of appeal to the county sessions ; but 
where a notice of appeal erroneously states an 
intention to appeal to a borough sessions, & no 
steps are taken upon it by either party as a notice 
for those sessions, the words relating to the place 
may be rejected as surplusage, & the notice treated 
as a notice of appeal to county sessions. — R. v. 
Salop JJ. (1854), 4 E. & B. 257 ; 3 C. L. R. 101 ; 
24 L. J. M. C. 14 ; 24 L. T. O. S. Ill ; 19 J. P. 
149 ; 18 Jur. 1080 ; 119 E. R. 99. 

Annotation : —Disid, U. v. Loeds Recorder (18GI), 3 E. & E. 

561. 

1057. Grounds of appeal must be sufficiently 

stated.] — R. v. Sandwich Recorder (1850), 16 
L. T. O. S. 213 ; 14 J. P. 754. 

(d) Service of. 

See^ now. Summary Jurisdiction Act, 1879 (c. 49)> 
s. 31 (2), (7). 

1058. Service on Sunday.] — (1) 4 Geo. 4, c. 95, 
s, 87, requires notice of appeal to be served within 
six days after the cause of the complaint shall 
arise : — Held : when the last of the six days was 


a Sunday, notice on the Monday following was too 

late. . 

(2) Where an appeal has been adjoined for 

the convenience of counsel on both sides, the 
justices at the adjourned sessions may requne 
proof of the notice of appeal. Setfible : a service 
of a notice of appeal upon a Sunday would not be 
a good service. — R. v, Middlesex ^ 

Dowl. N. S. 719 ; 12 L. J. M. C. 59 ; 7 J. P. 240 ; 

7 Jur. 396. o 

Annotations :— AM. Cowberry r. Morgan (18 j4), 9 
730 : Rx p. Simpkin (1859), 2 E. & E. 39«. R6la. 
Middlesex JJ. (1845), 5 L. T. 

(1858), 4 C. B. N. 8. 264 ; Radclille v. Bartholomew, 
[1892] 1 Q. B. 161. 

1059. .] — A notice of appeal was, accordmg 

to the regular & ordinary course of post, deUvered 
on a Sunday, & if delivered on Monday there woffid 
not have been fourteen days before the first day 
of the sessions : — Held : the notice of appeal was 
void. — Ex p. Ashford (Churchwardens & Over- 
seers) (1852), 16 J. P. Jo. 759 ; sub nom. Asprell 
(Inhabitants) v. Lancashire JJ., 16 Jur. 1067, n. 
Annotation .'—"RM. R. v. Leominster (1862), 2 B. & S. 

391. - 

1060. On whom — On one of joint owners.]— 
A. was adjudged, by justices acting under a local 
Act, to pay £50 to W., for & on behalf of the owners 
of a certain vessel, for an injury caused to such 
vessel by the said A. The said A. thereupon 
appealed, & gave notice of appeal to all the part 
owners of the said vessel at different times between 
Sept. 23 & Oct. 5. On Sept. 25, he entered into 
the recognisance as requhed by the local Act. 
At the hearing, the appeal was dismissed because 
the recognisance was not entered into within 
three days after all the notices had been served. 
By the local Act, a power of appeal is given, such 
applt. first giving ten days’ notice in writing oi 
his intention to bring such appeal, & of the cause 
thereof, to the person who is intended to be or 
may he affected by such appeal, & within three 
days after such notice given entering ^ 
cognisance to try such appeal, etc. : Held : ser- 
vice on one of the joint owners was good service 
for all, & the recognisance therefore was 
entered into.— R. v. Liverpool Recorder (1861 ), 
31 L. J. M. C. 127 ; 6 L. T. 361 ; 25 J. P. 759 ; 
sub nom. R. v. Mozley, Re Jevons, 10 W. R. 78. 

1061. On Justices’ clerk.] — Under Sum- 


mary Jurisdiction Act, 1879 (c. 49), s. 31 (2), 
notice of appeal is sufficient if addressed to & 
served on the justices’ clerk, & it is not necessary 
that it should be addressed to the convicting 
1 imt/ioos 

The addressing of a notice of appeal under 
Summary .Jurisdiction Act, 1879 (c. 49), s. 31, to 
the clerk of the justices, instead of to the justices 
personally, from whose decision the appeal is 
laid, is a sufficient & valid form for the notice.— 
R. i;. Essex JJ., [1892] 1 Q. B. 490; 56 J. P, 
375 ; 40 W. R. 446 ; sub nom. R. v. Essex JJ., 
Ex p. Stark, 61 L. J. M. C. 120 ; 66 L. T. 676 ; 

8 T. L. R. 334 ; 17 Cox, C. C. 521, D. C. 

Annotations :—RM. R. v. SomerHot JJ- 

166. Mentd. Harris v. Cooke (1918), 119 L. 1. 744. 

1062. Personal service unnecessary.] 

Personal service of notice of appeal on the other 
party is not required by Summary Junsdictmn 
Act, 1879 (c. 49), s. 31, upon an appeal to quarter 
sessions from a conviction by a ct. of surmmary 
iurisdiction. — R. v. Somersetshire JJ., Ex p. 
Talbot (1900), 69 L. J. Q. B. 311 ; 64 J. P. 341 ; 

16 T. L. R. 166, D. C. ^ w . 

1063. Failure to serve — Through fault of 
justices.] — An Act of Parliament authorised a 
conviction by two magistrates, & gave a power of 
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MAaiSTBATES. 


Sect. 1 . — To quarter sessions: Sub-sect. 4, B. {d) 
(e), 

appeal, upon the person entering into recognisances 
& giving notice in writing, to the convicting 
magistrates, of his intention to appeal. A person 
convicted under this Act expressed his intention 
to appeal ; entered into the recognisances, & re- 
quested the magistrates’ clerk to prepare the notice 
for him, but the latter declined so to do. The 
magistrates told applt., that they were then 
obliged to separate ; but that if he left the notices 
at any time that day with their clerk, his so doing 
should be good service upon them. He did not 
send the notices until shortly before sessions ; & 
for want of a proper notice sessions refused to hear 
the appeal. Applt. swore, that he believed at 
the time that he had done all that was necessary 
to secure his right of appeal : — Held : the magis- 
trates ought, either to have waited together a 
reasonable time to give applt. an opportunity to 
prepare his notice, or should have directed their 
clerk to do it for him ; & the appeal ought there- 
fore to be heard. — R. v. Gloucestershire JJ. 
(1828), 7 L. J. O. S. M. C. 7. 


(c) Length of. 

1064. Adjournment of sessions—NotIce for ad- 
journed date sufficient.] — Semble : where notice is 
given that no business will be transacted on the 
day usually fixed for holding the sessions, but that 
the sessions will be adjourned for business until 
a future day, a notice of apjoeal given in time for 
that future day, according to the practice of the 
sessions, will be sufficient ; even, if a notice of 
appeal should be held insufficient by the sessions, 
the ct. will exercise a discretionary power over the 
sessions practice, &, if they think it reasonable, 
will order the appeal to be heard. — R. v. Hamp- 
shire JJ. (1828), 7 L. J. O. S. M. C. 9. 

1065. How calculated — Fractions of day not 
counted.] — R. v. Middlesex JJ., No. 106G, post. 

1066. ,] — By a local Act, an appeal 

was given to quarter sessions, on ajiplt. giving 
seven days’ notice at least, of his intention to bring 
such ajipeal. Notice of appeal was served on 
resps., at half-past nine o’clock, a.m., on Dec. 31. 
Sessions commenced at ten o’clock, a.m., on Jan. 7, 
at which time the appeal was entered, but by the 
practice of sessions the liearing of the appeals 
was adjourned until Jan. 30; — Held: (1) the 
notice of appeal was given one day too late, as 
the words “ at least ” exclude both the day of 
giving the notice <te the lirst day of sessions ; 

(2) the fraction of a day could not be considered, 
HO as to render the service of the notice good; 

(3) the time within which notice of appeal was to 
be given ought to be computed up to the day on 
which the appeal was entered, & not to the day 
on which the appeals were heard. — R. v. Middle- 
sex J.T. (1845), 3 Dow. L. 109 ; 1 New Mag. 
Cas. 330 ; 2 New Sess. Cas. 73 ; 14 L. J. M. C. 
139; 5 L. T. O. S. 221; 10 J. P. 0; 9 Jur. 
758. 


/iQ-rrrv (2) Refd. Campbell v. Strangowa: 

Refd. R. V . Carnarvon 
Anidesea Grdns. (1849), 14 L. T. O. S. 200. Generali 
Reid. II. V, St. Mary, Warwick (1853), 21 L. T. O. S. 74 


C» Recognisances and Deposits in lieu thereof* 

1067. Entering Into recognisances — Time for — 
After notice of appeal.] — On an appeal from a ct. 
of summary jurisdiction to a ct. of quarter sessions, 
applt. first entered into recognisances & then 
served notice of appeal instead of entering into 
recognisances after giving notice of appeal. The 
justices thereupon dismissed the appeal : — Held : 
the justices were right. — R. v. Cheshirb JJ. 
(1890), 00 J. P. 585. 

1068. “ Forthwith.”] — Where a 

statute requires that recognisances shall be entered 
into “ forthwith ” after notice of appeal, it means 
“ within a reasonable time,” &, therefore, a period 
of nine days, without cause assigned for the delay 
is too long. — R. V. Worcestershire JJ. (1839), 7 
Dowl. 789 ; 3 Jur. 1052. 

AnnolMion : — Consd. R. r. Berkshire .TJ. (1879), 48 Ij. J. 

JM. C. 137. 

1069. ” Immediately.”] — The 

word ” immediately ” in 0 Geo. 4, c. 129, s. 12, is 
to be taken to mean “ promptly, according to the 
cu'cum stances of the case.” 

W. was summarily convicted at petty sessions 
of an offence, &; sentenced to imprisonment, under 
6 Geo. 4, c. 129, sect. 12 of which Act gives a right 
of appeal against convictions under it, & provides, 
“ that the execution of every judgment so appealed 
from shall be suspended, in case the person so con- 
victed shall immediately enter into recognisances, 
etc. ’ ’ The conviction was on Thursday, May 2 , & deft, 
was at once sent to gaol. On Saturday, May 4, 
an attorney was aj^plied to by Ids friends to appeal 
on his behalf, &; he was ready on that day to tender 
the requisite sureties, but no justices sat. On 
the Monday following, the sureties were tendered, 
but rejected, as being offered too late. Upon 
a motion to this ct. for a rule calling on the jus- 
tices to take such recognisances : — Held : it was 
not necessary, under G Geo. 4, c. 129, s. 12, that 
bail should be tendered & the recognisances 
entered into at the time of the conviction ; but 
it was sufficient that the application to the justices 
to take the recognisances be made promptly & 
expeditiously, according to the circumstances of 
the case ; in this case deft, had come promptly, 
according to the circumstances of it. — R. v. Aston 
(1850), 4 New Mag. Cas. lOG ; 4 New Sess. Cas. 
283 ; 19 L. J. M. C. 23G ; 15 L. T. O. S. 259 ; 15 
J. P. 9 ; 14 Jur. 1045. 

1070. .] — Re Blues, No. 

1077, post. 

1071. — .] — R. V. Berkshire 

JJ., No. 1528, post. 

1072. — Computation of Sun,day.] — 

By 18 & 19 Viet. c. 121, s. 40, applt. shall not be 
heard in support of an appeal to sessions against 
an order of justices, unless within fourteen days 
after the making of the order he give a notice in 
writing, etc., “ & shall within two days of giving 
such notice enter into a recognisance before some 
justice of the peace,” etc. : — Held : Sunday was 
to be counted in the two days ; &, therefore, 
where notice of appeal was given on Friday but 
the recognisance was not entered into till the 
following Monday, sessions could not hear the 
appeal. — Ex p. Simpkin (1859), 2 E. &; E. 392 ; 
29 L. J. M. 0. 23 ; 24 J. P. 262 ; 6 Jur. N. S. 144 ; 


PART XIII. SECT. 1, SUB-SECT. 4.- 

1. Form of reco{m,isance.\ — 
i^pgruisaiico was filed by apr 
l^Dstead of boiiiK Bont to the clerk 
the peace by the justice who took 
& the condition therein was to apr 
to the ** general quarter or gem 
Bessions,” & not to the “ ct. of gem 


sessions of the peace *’ ; — Held : a 
sufficient compliance with the statute. 
— R. V . Esskry (1878), 7 1*. R. 290. — 

CAN. 


ni. .] — A recognisance to 

appear at the general sessions & 
enter an appe^,” is sufficient. — 


R. V . Tucker (1905), 0 O. W. R. 533 ; 

10 O. L. R. 506.— CAN. 

n. Entering into recognisances — 
Tims for — Before entering appeal for 
hearing .] — The recognisance required 
by Summary Convictions Act (Pro- 
vincial), 8. 7i (c), must be entered into 
before the appeal can be entered for 
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121 E. B. 148 ; 8iib nom, B. v. Leicestershire 
JJ., 1 L. T. 92 ; 8 W. B. 66. 

Armotationa Milch v. Frankau, [1909] 2 K. B. 100. 

Mentd. Mumford v. Hitchcocks (1863), 14 C. B. N. S. 361. 

1073. Within three days.] — 

B. V, Anglesey JL, No. 1079, post, 

1074. ,] — On May 21 a 

metropolitan police ct. magistrate convicted 
appcts. of offences under Finance Act, 1910. On 
Saturday, May 25, they gave notice of appeal. 
Appcts. were informed at the police ct. &; by the 
prosecutors that if they applied to enter into 
recognisances on May 29 they would be in time. 
They did so, but the magistrate refused to take 
the recognisances, on the ground that they had not 
applied within three days after the day on which 
they gave notice of appeal within Summary 
Jurisdiction Act, 1879 (c. 49), s. 3 (3). Appcts. 
now moved for a rule nisi for a mandamus direct- 
ing the magistrate to take the recognisances on 
the gi'ound that the question decided by him was 
not for the magistrate but for quarter sessions. 
The ct. refused the rule . — Ex p. Ashton (1912), 76 
J. P. 383 ; sub nom. Ex p, Grafton Club, 28 
’J\ L. B. 473. 

1075. In what court — Any court of sum- 

mary Jurisdiction — Having proper materials before 
it.] — R. V. Anglesey JJ., No. 1079, post. 

1076. .] — By Summary 

Jurisdiction Act, 1879 (c. 49), s. 31 (3), applt. 
from an order of a ct. of summary jurisdiction 
shall “ enter into a recognisance before a ct. of 
summary jurisdiction ” to prosecute such appeal : 
— Held : the recognisance may be entered into 
before any ct. of summary jurisdiction, whether 
acting for the same county as the ct. from whose 
order the appeal is brought, or not. 

The decision in R, v. Anglesey JJ.., No. 1079, 
posi^ is, I think, an authority for saying that no 
ct. ouglit to allow such a recognisance to be 
entered into without having all the proper materials 
before it (Wright, J.). — B. v, Durham JJ., fl895j 
1 Q. B. 801 : 64 L. J. M. 0. 187 ; 43 W. B. 423 ; 
39 Sol. Jo. 383 ; 15 B. 31 9 ; sub nom. R.. v. Durham 
JJ., Ex p. Newton, 72 L. T. 465 ; 59 J. P. 264 ; 
18 Cox, C. C. 120. 

See Summary Jurisdiction Act, 1879 (c. 49), 
s. 31 (3). 

1077. Remain in force on wrongful dis- 

missal of appeal.] — (1) A. was convicted under 
6 Geo. 4, c. 129, on Saturday, Mar. 24. On 
Mar. 28, the convicting justices were told that A. 
intended to appeal, & recognisances were duly 
entered into before them, which recited that A. 
had given notice of appeal. A. was thereupon 
discharged from custody. The next sessions were 
held on Monday, Apr. 2, when the appeal was 
entered, but sessions confirmed the conviction, 
upon the ground that notice of appeal had not 
been ^ven in accordance with a rule of sessions, 
requiring, in all cases not otherwise provided for, 
a notice of appeal to be given to resps. on the 
Saturday se’nnight previous to the sessions, & 
re-committed A. to gaol : — Held : sessions, having 
improperly declined to hear the appeal, had no 
nght to commit A., & therefore the custody was 
illegal & the recognisances still in force ; & the 
ct. ordered A. to be discharged upon the same 
recognisances, & issued a mandamus to sessions 
to hear & decide the appeal. 

(2) Where a statute gives a right of appeal 


without any condition, it is necessary that the 
party appealing should give notice of appeal to 
the other side. 

(3) It [the appeal] cannot be said to have been 
abandoned by applt., because within reasonable 
time (which the word “immediately^* in that 
sect. [6 Geo. 4, c. 129, s. 12] means), he entei*ed 
into the recognisance (Lord Campbell, C.J.). — 
Re Blues (1855), 5 E. & B. 291 ; 1 Jur. N. S. 
541 ; 119 E. B. 490 ; sub nom. Ex p. Blues, 24 
L. J. M. C. 138 ; 19 J. P. 822 ; 3 W. B. 516 ; 
sub nom, R. v. Durham JJ., 3 C. L. B. 980 ; 25 
L. T. O. S. 196. 

Annotation : — Refd. K. V. Lancashiro JJ. (1857), 8 E. & B. 

5G3. 

1078. Right to release.] — Under 39 & 40 

Geo. 3, c. 89, s. 18, a person convicted of having 
in his i)ossession naval or ordnance stores marked 
in the manner specified in the Act, may bo sen- 
tenced to imprisonment with hard labour, without 
the infliction of a fine. Semble : by sect. 21, an 
appeal lies to quarter sessions, against such a 
conviction ; but held that where an offender has 
been committed to prison for such offence, & sub- 
seciuently enters into a recognisance to prosecute 
his appeal, this ct. will not discharge him from 
custody, as the appeal, while pending, does not 
operate as a suspension of the execution. — R. v, 
Willmott (1861), 1 B. & S. 27 ; 4 L. T. 208 ; 25 
J. P. 596 ; 121 E. B. 625 ; sub nom. Ex p, Will- 
mott, 30 L. J. M. C. 161 ; 7 Jur. N. S. 1053 ; 
9 W. B. 633. 

See, now, Summary Jurisdiction Act, 1879 
(c, 49), s. 31 (4). 

1079. Deposit in lieu of recognisance — Time for 
— Within three days after notice of appeal.] — By 
Summary Jurisdiction Act, 1879 (c. 49), s. 31 (2), 
applt. from an order of a ct. of summary juris- 
diction shall, within seven days after the decision, 
give notice in writing of his intention to appeal, 

of the general grounds of such appeal. By 
sub-sect. 3, applt. shall, within three days after 
giving notice of appeal, enter into a recognisance, 
or “ may, if the ct. of summary jurisdiction before 
whom api^lt. appears to enter into a recognisance 
think it expedient,” make a deposit instead. A 
ct. of summary jurisdiction made an order, &, 
on the same day, gave leave to the person affected 
by the order, who intended to appeal, to make a 
deposit, & fixed the amount. Four days later, 
notice of aiipeal was given. The ct. of qua^r 
sessions refused to hear the appeal. On applica- 
tion for a mandamus to compel sessions to hear 
the appeal ; — Held : the intention of Summary 
Jurisdiction Act, 1879 (c. 49), s. 31 (2), (3) was that 
the ct. allowing a deposit should have the notice 
of appeal before them, & the allowance before 
the notice of appeal had been given was invalid, 
& therefore the refusal to hear the appeal was 
right. — B. V, Anglesey JJ., [1892] 2 Q. B. 29 ; 
61 L. J. M. G. 143 ; 67 L. T. 322 ; 50 J. P. 552 ; 
8 T. L. R. 501 ; 30 Sol. Jo. 525 ; 17 Cox, C. 0. 563. 

AmiotatUmH : — Folld. ](. t?. Chesliiro JJ. (1896), 60 J. 1*. 

585. Refd. li. V. Durham JJ., [1895] 1 Q. B. 801. 

By whom entered into — Appeal by limited com- 
pany.] — See Companies, Vol. IX., p. 678, No. 
4521. 

Appeals from bastardy orders.] — See Bastardy, 
Vol. III., pp. 405, 400, Nos. 391, 395. 

Estreat for non-payment of costs.] — See Sub- 
sect. 4, L., post. 


trial.—R. V. King (1900), 7 B. O. R. 
401.— CAN. 

Wh .0 may be surely .] — 

Persons non-resident within the Juris- 


diction of the goueral sessions of the 
peace to which an appeal is given, are 
not competent sureties in a recognisance 
to prosecute an appeal from a summary 
conviction of a Justice of the peace. — 


R. V. Lyon, 9 C. L. T. Occ. N. 6. — 

CAN. 

p. Number of sureties.] — 

Heart v. Clarke (1914), 48 I. L. T. 
Jo. 39.— IR. 
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Scat. 1 . — To Quarter sessions: Sub-scct. 4, D. (a) 

(6), E. & F. (g).] 

D, Entering Appeal, 

(a) In General, 

1080 . Right to enter appeal — After abandonment 
of order by respondents — To enforce payment of 
costs.] — Where resps, have, previous to sessions, 
given notice of abandonment of their order, but 
have not paid the costs, applts. have a right to 
enter their appeal at the sessions, in order to 
compel resps. to pay the costs incurred by applts. 
before the order was abandoned. — R. v, Townstal 
(Inhabitants), R. v, Stayley (Inhabitants) 
(1843), 3 Q. B. 857 ; 2 Gal. & Bav. 676 ; 12 
L. J. M. C. 72 ; 1 L. T. O. S. 78 ; 7 J. P. 275 ; 
7Jur. 463; 114 E. R. 543. 

Annotations : — FoUd. 11. V. Merioneth .TJ. (1844), 3 L T. 

O. S. 201. Befd. R. V. Anglesea JJ. (1843), 12 L. J. M. C. 

131 ; It. V, West Riding: of Yorkshire JJ. (1843), 8 J. P. 

23. Mentd. R. v. Brisby (1840), 18 L. J. M. O. 157. 

1081 . .] — R. V, Merioneth- 

shire JJ. (1844), 6 Q. B. 163 ; Dav. & Mer. 121 ; 
1 New Mag. Gas. 05 ; 1 New Sess. Gas. 277 ; 
3 L. T. O. 8. 201 ; 8 J. P. 390 ; 115 E. R. 63 ; 
8uJj nom, R. v, Merionethshire JJ., Llanqar v, 
Byncio, 13 L. J. M. G. 114. 

1082. Appeal entered after time — No jurisdiction 
to hear.] — An order of removal, made on July 29, 
1843, & suspended, was served with the examina- 
tions on Aug. 7. On the following Oct. 14, a 
notice, dated Sept. 6, was served on resps., that 
applts. intended at the next quarter sessions to 
enter <fe try an appeal. The next sessions were 
lield on Oct. 17, & by the practice of the sessions 
eight days’ notice of trial was required. 

Resps., considering the notice insufficient, did 
not attend the Oct. sessions, & heard nothing 
more of the appeal tiU Feb. 15, 1844, when they 
received from applts. a copy of an order made at 
the Jan. sessions, 1844, quashing the order of re- 
moval, & directing resps. to pay £5 costs, to 
applts. On an affidavit of resps., stating these 
facts & that they “ were informed & beUeved ” 
that no appeal had been prosecuted, or entered 
& respited at the Oct. sessions : — Held : this 
affidavit, imcontradicted, made out a sufficient 
printd facie case that no proceedings were taken 
at the Oct. sessions, at which, being the next 
practicable sessions after the date of the order, 
applts. were bound to enter, & either to try, or to 
respite their appeal ; &, not having done so, the 
Jan. sessions had no jurisdiction to entertain 
the appeal. — R. v, Sevenoaks (Inhabitants) 
(1845), 7 Q. B. 136 ; 1 New Mag. Gas. 280 ; 1 
New 8ess. Gas. 595 ; 14 L. J. M. G. 92 ; 5 L. T. 
O. 8. 73 ; 9 J. P. 485 ; 9 Jur. 489 ; 115 E. R. 
440. 

Annotations: — Folld. R. v. Peterborougrli JJ. (1857), 7 

E. & B. 043. Consd. R. V. West Riding JJ. (1858), E. B. 

& E. 713 ; R. V. Sussex JJ. (1865), 4 B. & S. 966 ; Liver- 
pool Gas Light Co. r. Evertnn Overseers (1871), L. R. 6 

O. P. 414. Refd. R. V, Sklrcoat (1859), 28 L. J. M. O. 

224. 

1083. .] — Appearance at sessions upon 

an appeal will not give jurisdiction if the appeal 
lias been entered too late. — R. r. St. Giles, 
Gripplegate (Inhabitants) (1845), 5 L. T. O. 8. 
213 ; 9 J. P. Jo. 371. 

1084. .] — An order of removal made 

on Sept. 6, 1856 was duly served on Sept. 10. 
On Sept. 21 a letter, dated Sept. 20, was received 
by resps. from the clerk of applts., stating certain 
facts as to the paupers, & adding, “ I shall on 


these grounds appeal against your order.” O 
Sept. 29 copies of depositions were applied fo. 
& received on Sept. 30. Notice of intention “ t 
commence an appeal at the next general quarte 
sessions ” was duly received on Oct. 8. At th 
next quarter sessions, held on Oct. 16, the appee 
was not entered or respited ; & resps. applied fo 
costs, which were, however, refused. On Oct. 2l 
the paupers were removed. On Bee. 23 anothe 
notice of appeal, & grounds of appeal, were served 
At the next sessions, held Jan. 8, 1857, both partie 
appeared : but, after argument, the justices re 
fused to hear the appeal : — Held : (1) the justicej 
acted rightly, & applts. ought to have entered & 
respited the appeal, even though they could no1 
have tried it, at the Oct. sessions ; (2) in judging 
of the ” practicability ” of the next sessions, thi 
time of service of the order of removal was th€ 
proper time to reckon from. — R. v, Peterborouge 
JJ. (1857), 7 E. & B. 643 ; 26 L. J. M. G. 153 
29 L. T. O. 8. 124 ; 22 J. P. 20 ; 3 Jur. N. 8 
887 ; 6 W. R. 565 ; 119 E. R. 1384. 

Annotations: — As to (1) Consd. R. v. Sussex JJ. (1865), i 
B. & S. 96C. Refd. R. v. West Riding JJ. (1858), E. B 
& E. 713; R. V. Skli-coat (1859). 28 L. J. M. C. 224 
Liverpool Gas Light Co. v. Evertou Ovei*8ocrs (1871) 
L. R. 6 C. P. 414. 

1085 . .] — A poor rate was made for tin* 

township of Everton on July 8, 1870. The IJver- 
pool United Gas Go., being dissatisfied therewith, 
on Aug. 3, applied to the union assessment com- 
mittee for relief ; but the committee declined to 
grant it. The next sessions for the borough of 
Liverpool were held on Bept. 1, but no appeal 
against the rate was then entered. The co., 
having given the twenty-one days’ notice required 
by Union Assessment Act, 1864 (c. 39), s. 1, moved 
to enter an appeal against the rate at the sessions 
held on Oct. 26, contending that the sessions of 
Sept, were not the next practicable sessions after 
the decision of the assessment committee, inasmuch 
as it would leave them only six days before th('. 
twenty-one days, which was not a sufficient time 
to enable them to determine whether they would 
appeal or not. The recorder, yielding to this 
argument, allowed the appeal, to be entered & 
respited at the Oct. sessions : — Held : it was 
competent to this ct. to review the decision of 
the recorder, upon a motion for a prohibition ; & 
he was wrong in holding the Sept, sessions not to 
be the next practicable sessions, & consequently 
he had no jurisdiction to entertain the appeal at 
the Oct. sessions. — Liverpool Gas Go. v, Everton 
(1871), L. R. 6 G. P. 414 ; 40 L. J. M. G. 104 ; 19 
W. R. 412 ; sab nom. R. v, Liverpool Recorder, 
Re Everton Township, Liverpool United 
Gaslight Go. v. Everton Overseers, 23 L. T. 
813 ; 36 J. P. 186. 

Annotations : — Refd. R. t?. Surrey JJ. (1880), 6 Q. B. D. 110 : 
R. V. Carmarthen JJ. (1893), Ryde, Rat. App. 11891-93] 
334 ; R. V. Longe, etc., JJ. & Cooke (1897), 66 L. J. Q. B. 
278 ; R. V. De Grey, [1900] 1 Q. B. 521 ; R. v. Norfolk JJ., 
Ex p. Wayland Union, [1909] 1 K. B. 463. Mentd. 
R. V. Shoreditch Asemt. Com., Ex p. Morgan, [1910] 2 
K. B. 859. 

1086 . Erroneous entry by clerk of peace as to 
order appealed against — Duty of sessions to hear 
Sc determine.] — The churchwardens & overseers 
instructed counsel to enter & respite an appeal 
against the order of maintenance, & the motion 
paper was handed in so indorsed, but the clerk 
of the peace entered it as an appeal against the 
order adjudicating the settlement. Applts, served 
a copy of this wrong entry upon resps., but de- 


PART XIII. sect. 1, SUB-SECT. 4.— When an applt. lodged his appeal at Held : liis right of appeal to the ensu- 

D. (a). the quarter sessions prematurely, & Ing quarter sessions was not thereby 

q. Appeal entered prematurely — the ct. dismissed it for wemt of form, taken away. — R. v. Mkath JJ. (1828), 

Right of appeal not thereby lost .] — without entering into the merits ; — 1 Hud. & B. 425. — IR. 
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livered grounds of appeal as for an appeal against 
the order for maintenance. Qua^^r sessions 
having refused to hear the appeal, the Ot. of 
,Q. B. issued a mandamus to enter continuances 
hear the appeal against the order of main- 
tenance. — B. V, Buckinghamshire JJ. (1848), 
10 L. T. O. S. 390 ; 12 J. P. Jo. 84. 

1087. Fees for entering appeal — Liability of 
kolicitor to clerk of peace.] — The solr., & not the 
felient, is liable to the clerk of the peace for fees 
Connected with the entering etc. of an appeal 
lit the sessions. — Langridgr v. Lynch (1876), 34 
t. T. 695 ; 40 J. P. 631, D. C. 

[ (b) Rules of Practice at Sessions, 

See Sub-sect. 4, A., ante, 

E, Abatement of Proceedings. 

1088. Effect of death of appellant.] — In an appeal 
against a poor rate, applt. had died after an appeal 
had been respited & before quarter sessions at 
which it was to be heard. The ct. refused an 
application that the appeal might be continued 
by the extrix., holding that such an appeal abates 
on the death of applt. — Lawford v, Leigh Union 
(1905), 1 Konst. Bat. App. 113. 

1089. .] — When a person who has been 

convicted of an offence by a ct. of summary juris- 
diction has given notice of appeal to quarter 
sessions, but has died before the hearing of the 
apiieal, & the appeal is dismissed in consequence, 
quarter sessions have no power under Quarter 
Hessions Act, 1849 (c. 45), ss. 5, 6 or otherwise, 
to make an order that resp.’s costs of the appeal 
should be paid by the personal representatives of 
deceased applt. out of the estate of deceased. — 

B. V, Spokes, Ex p. Buckley (1912), 107 L. T. 
290 ; 76 J. P. 354 ; 28 T. L. B. 420 ; 23 Cox, 

C. C. 140, D. C. 

F. Respiting Apjycals. 

(a) In General. 

SeCf 710W, Summary Jurisdiction Act, 1879 
(c. 49), s. 81 (5). 

1090. Discretion of justices.] — Though a statute, 
giving an appeal to the sessions within four months 
after the cause of complaint shall arise, direct the 
justices at the said sessions to hear & determine 
the matter of such appeal, etc., yet it seems that 
they have an incidental power of adjourning it to 
another sessions, upon lawful cause, such as the 
absence of a material witness, of the sufficiency 
of which they are to judge. — B. v. Wilts JJ. 
(1811), 13 East. 352 ; 104 E. B. 406. 

Annotations:- — Reid. K. v, Kirabolton (1837), 6 Ad. & El. 

603 ; R. V. Surrey JJ. (1845), 3 Dow. & L. 343 ; R, v. 

Bolton (1848), 11 Q. B. 379 ; Bowman v. Blyth (1850), 

7 E. B. 26 ; R. v. Cambridge Union Grdns. (1861), 1 

B. Sc S. 61. 

1091. .] — B. V. Staffordshire JJ., No. 

1480, post. 

1092. .] — ^An order of removal was served 

on Sept. 13. Notice of appeal was given on 
Oct. 2. The next sessions were held on Oct. 18, 
^ at those sessions the appeal was entered & re- 
spited, & came on for hearing at the following 
sessions, on Jan. 4, when the order was quashed : 
j^Held : this ct. would not interfere, as the jus- 
wees had jurisdiction to adjourn the appeal to the 
Jan. sessions, & as they had so adjourned it ; 
but in each particular case the justices should 
exercise their judgment whether justice requires 


that the appeal ought to be adjourned, &> if there 
be time to try at the first sessions, & no reason 
for the delay be assigned, they ought to refuse to 
enter & respite. — B. v. Skircoat (Inhabitants) 
(1859), 2 E. & E. 185 ; 28 L. J. M. C. 224 ; 33 
L. T. O. S. 300 ; 23 J. P. 502 ; 5 Jur. N. S. 1010 ; 
121 E. B. 70. 

Annotation: — Consd. R. r. Sussex JJ. (1805), 4 B. & S. 
966. 

1093. Binding on subsequent sessions.] — 

B. V. Suffolk JJ., No. 1044, ante. 

1094. Unless precluded by statute.] — B. v. 

Belton, No. 980, ante. 

1095. .] — Bowman v. Blyth, No. 979, 

ante. 

1096. .] — The general power of a ct. 

of quarter sessions to adjomm to the next sessions 
the hearing of an appeal, where the particular 
Act giving the appeal does not limit the hearing 
& determination of it to one sessions only, extends 
to cases where the hearing of the appeal has 
commenced & the evidence is partly before the 
ct. Sessions have power, in such a case, to ad- 
journ the further hearing to the next sessions, 
for the purpose of additional evidence being pro- 
cui’ed ; or for any cause which, in their discretion, 
may render the adjournment expedient. Sessions 
may exercise this power of adjournment in appeals 
under 16 & 17 Viet. c. 97 ; the Act not limiting 
the hearing <fe determination to the sessions for 
which the appeal is entered, or at wliich it is first 
gone into. — B. v. Cambridge Union Guardians 
( 1861), 1 B. & S. 61 ; 30 L. J. M. C. 137 ; 4 L. T. 
212 ; 7 Jur. N. S. 1073 ; 9 W. B. 599 ; 121 E. B. 
637. 

1097. Where court equally divided.] — Ex p. 

Evans, No. 1127, post. 

1098. .] — Bagg V. CoLquHOUN, No. 

560, ante. 

1099. .] — Wliere on the pi'oliminary 

inquiry under Indictable Offences Act, 1848 (c. 42), 
s. 25, whether or not an accused person shall be 
committed for trial for an indictable offence the 
justices are equally divided in opinion, they have 
power to adjourn the inquiry for rehearing before 
themselves or before a differently constituted 
tribunal. — B. v. Hertfordshire JJ., Ex p. 
Larsen, [1926] 1 K. B. 191 ; 95 L. J. K. B. 130 ; 
134 L. T. 143 ; 89 J. P. 205 ; 42 T. L. B. 77 ; 
28 Cox, C. C. 90. 

1100. Power to respite second time.] — 

Where an appeal was entered & respited without 
further notice of appeal, quarter sessions had 
jurisdiction under Poor Belief Act, 1743 (c. 38), 
s. 4, to grant further respites. The notice of 
June 13, 1922, for the Midsummer sessions, 
although less than a twenty-one days’ notice, was 
therefore a valid notice for the Michaelmas sessions. 
— Bedheugh Colliery, Li’d. v. Gateshead 
Assessment Committee, [1924] 1 K. B. 369 ; 93 
L. J. K. B. 499 ; 130 L. T. 360 ; 88 J. P. 25 ; 40 
T. L. B. 169 ; 68 Sol. Jo. 341 ; 22 L. G. B. 70, 

C. A. ; on appeal^ sub nom. Gateshead Assess- 
ment Committee v. Bedheugh Colliery, I/rD., 
[1925] A. C. 309, H. L. 

1101. Statement of new grounds of appeal.] — 

A statement of the grounds of an appeal was duly 
served previous to Epiphany sessions, when the 
appeal was entered for trial, but made a remanet 
to the next sessions, in consequence of the pressure 
of business. In the interval, applts. served a 
new statement, varying in some respects from the 


PART XIII. SECT. 1. SUB-SECT. 4.— E. 

r. Effect of death of common informer.] — Held : the appeal did not abate by reason of the death of the coimuon in- 
former. — R. (Donovan) v. County Cork Cuaibman & JJ. (1913), 47 I. L. T. 168. — IR. 
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Sect, 1. — To quarter sessiotis: Svb-sect. 4, F, (a) 

former, upon which they proposed to rely : — 
Held : the justices at Easter sessions wore not 
justified in refusing to hear the appeal. — R. v, 
Derbyshibe JJ., Newborough v, Swarkston 
(1838), 6 Ad. & El. 612, n. ; 3 Nev. & P. K. B. 
591 ; 1 Will. Woll. & H. 365 ; 7 L. J. M. C. 91 ; 

2 J. P. 568 ; 112 E. B. 235. 

Aniwtations : — Distd. H. v, Arlecdoii (1839), 11 Ad. & El. 

87. FoUd. R. V. Kendal (1859), 1 E. & E. 492. 

1102. .] — Grounds of appeal may be served 

fourteen days before the first day of the sessions 
at which the appeal is intended to be tried, & this 
though the hearing of the appeal has been ad- 
journed from a former sessions, for which grounds 
had been duly served. 

Applts. duly served grounds of appeal for the 
Apr. quarter sessions ; upon the appeal coming 
on for trial they applied for its adjournment on 
the ground of the absence of a material witness. 
This application was acceded to by the ct. on 
payment of costs. In due time before the next 
sessions, in July, applts. served fresh grounds of 
appeal, containing gi'ounds not included in the 
former grounds, & upon the appeal coming on for 
trial, they proposed to give evidence of one of the 
new grounds. 'I'his they were allowed to do, & 
sessions quashed the order upon such evidence : — 
Held : applts. were entitled to give the second 
grounds of appeal. — R. v. Kendal (Inhabi- 
tants) (1859), 1 E. & E. 492 ; 28 L. J. M. C. 110 ; 
32 L. T. O. S. 274 ; 23 J. P. 550 ; 5 Jur. N. S. 
545 ; 7 W. R. 191 ; 120 E. K. 994. 

Annotation : — Eeid. li, r. Cambridge Union Grdns. (18G1), 

1 B. Hi S. Gl. 

(5) Notice of Hear big of Hesj^Ued Apjyeal, 

1103. Necessity for.] — Where a statute gives a 
party aggrieved a right of appeal, on giving 
security to a specified amount, he may enter & 
respite his ai)peal at the next sessions, after having 
given such security, without notice to the other 
side ; but after tlie appeal has been respited, if 
he does not give the usual notice of trying it, the 
sessions will be authorised to dismiss it altogether. 
— R. V, Salop JJ. (1819), 2 B. & Aid. 694 ; 106 
E, R. 518. 

1104. .]~\Wiere an appeal was entered at 

the Easter, respited until the Midsummer 
sessions, on June 24, a copy of the order of 
respite was served on resps., without any notice 
of trial, & resps. apiieared at the following sessions 
in July : — Held : sessions were bound to hear the 
appeal, though no other notice of trying the appeal 
had been given than the service of the order of 
respite. — R. v. Lambeth (Inhabitants) (1823), 

3 Bow. & Ry. K. B. 340 ; 2 Bow. & Ry. M. C. 26. 

Amiotatiovs : — Distd. Ex j). Bcckc (1832), 3 B. & Ad. 704. 

Consd. K. V. West Hiding of Yorkshire JJ. (1833), 5 B. 

& Ad. GG7. Mentd. H. V. Bird, Ex p. Ncedes, 11898J 2 

Q. B. 340. 

1105. Adjournment at request of respon- 
dent.] — A rule & practice of the ct. of quarter 
sessions, that in all cases of appeal, not otherwise 
directed by law, ten days’ notice in writing shall 
be given by applts. to resps., that in cases of 
respited appeals the like notice is given, unless 
there be any agreement between the parties to 
the contrary, are not applicable to the case of 
an appeal adjourned to the next sessions at the 
instance & for the accommodation of resps. ; & 
therefore where, an appeal having been so ad- 


journed, the justices dismissed it at the next 
sessions because applt. had not given notice of 
his intention to prosecute it at those sessions, the 
ct. gi'ant-ed a mandamus to the justices to hear the 
same. — R. v, Lindsey JJ. (1817), 6 M. &: S. 379 ; 
105 E. R. 1284. 

Annotation : — Refd. R. V, East Riding of Yorkshire JJ. (1834), 
3 Nev. & M. K. B. 93. 

1106. .] — Wliere an appeal is respited 

on payment of costs by resps., the order of the ct. 
made at that sessions is sufficient evidence, at the 
next sessions, that the parties were properly before 
the ct., so as to dispense with proof of notice of 
appeal. — R. v. Hertfordshire JJ. (1833), 4 
B. & Ad. 561 ; 1 Nev. & M. K, B. 331 ; 1 Nev. 
& M. M. C. 90 ; 2 L. J. M. C. 41 ; 110 E. R. 566. 

Annotations: — Consd. R. v. Middlesex JJ. (1843), 2 Dowl. 
N. S. 719. Distd. R. V. Essex JJ., 11895] 1 Q. B. 38. 
Consd. Rhondda Valley Breweries Co. v, Pontypridd 
Assmt. Com., lli)09] 1 K. B. 652. 

1107. Adjournment at request of appellant.] 

— ^After an appeal entered & respited, & notice 
of an intention to try at the second sessions, at 
which sessions the appeal is again respited at the 
instance of applt., applt. is not bound to give 
notice of his intention to try at the following 
sessions unless such notice be required by the 
rules of the particular sessions. In the absence 
of evidence of the existence of a rule requiring 
such notice the original notice of trial wiU be 
considered sufficient to entitle applt. to try his 
appeal at the tliird sessions. — R. v. West Riding 
OF Yorkshire JJ. (1833), 5 B. &; Ad. 667 ; 2 
Nev. & M. K. B. 390 ; 1 Nev. &; M. M. C. 433 ; 3 

L. J. M. C. 21 ; 110 E. R. 937. 

Annotations : — Distd. K. V. MonmouthKhire JJ. (1835), 3 
Dowl. 30G. Consd. R. v. Middlesex JJ. (1843), 2 Dowl. 
N. S. 719. Expld. R. r. Montgomeiyshire JJ. (1845), 
3 Dow\ & L. 119. Refd. R. v. Derbyshire JJ. (1852), 
Bail Ct. Cos. 113; R. v. Buckinghamshire JJ. (1854), 
18 Jur. 1079 ; It. r. Eyre (1857), 22 J. P. 37; R. v, 
Pawlett (1873), L. R. 8 Q. B. 491. Mentd. It. v. Howes 
(1835), 5 L. J. M. C. 45 ; R. v. Sussex JJ. (1840), 9 Dowl. 
125 ; Ex 2^, Ilopwood (1850), 14 Jur. 812. 

.] — Where, after regular notice 

of appeal, the hearing is adjourned to the next 
sessions, on the application of apx>lts., opposed 
by resps., a second notice for the next sessions, in 
strict compliance with a rule of sessions, requiring 
notice on aU trials of appeal, & the like notice in 
the case of respited appeals, is unnecessary. — 
R. V, Gloucestershire JJ. (1835), 3 Bowl. 298 ; 
4 L. J. M. C. 103. 

1109. Adjournment on equal division of 

bench.] — Where an appeal after hearing at one 
sessions, was respited until the following sessions, 
in consequence of an equal division of opinion on 
the bench as to the merits : — Held : no fresh notice 
of trial was necessary for the following sessions, 
although, in practice, the rule is otheiwise, as to 
respited appeals. — R. v, Buckinghamshire JJ. 
(1825), 6 Bow. & Ry. K. B. 142 ; 3 Bow. & Ry. 

M. 0. 23. 

Rules of practice at sessions.] — See Sub- 
sect. 4, A., ante, 

1110. What amounts to — Notice of grounds of 
appeal.]— R, v, Lindsey JJ. (1843), 1 L. T. O. S. 144. 

O, The Hearing, 

See Quarter Sessions Act, 1848 (c. 45), ss. 3, 14. 

1111. Necessity to proceed to hearing.] — Where 
an appeal is lodged before the sessions & there be 
no proceedings upon it, & the sessions is not 
adjourned the appeal is entirely lost &; the ,Ct. of 
K. B. cannot grant a mandamus to the justices of 
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jessions to proceed thereon. — ^A non. (1725), Sess. 
Gas. K. B. 78; 93 E. B. 79. 

1112. Appellant not appearing — Duty of prose- 
cutor to move that conviction be affirmed.] — A 

party was convicted before two magistrates under 
Frauds by Workmen Act, 1777 (c. 56), & gave 
notice of appeal, but did not enter into recog- 
nisances to prosecute the appeal & abide the judg- 
ment, & was therefore committed for want of 
entering into such recognisances. When sessions 
arrived, he did not proceed with the appeal, & 
the prosecutor did not move to affirm the con- 
viction. At the end of sessions he was discharged, 
the commitment for want of entering into the 
required recognisances being then satisfied : — 
Held : this ct. would not grant a mandamus to 
the convicting magistrates to issue their warrant 
against deft, upon the conviction, it being at 
best doubtful whether, under these circumstances, 
their jurisdiction was not altogether at an end. 

It seems that when deft, did not proceed with 
the appeal, the prosecutor ought to have moved 
sessions to affirm the conviction. — R. v, Middle- 
sex JJ. (1836), 2 Har. & W. 222 ; 5 L. J. M. C. 
134. 

Appeal not heard at instance of 

respondent.] — (1) Under Frauds by Workmen 
Act, 1777 (c. 56), ss. 8, 20, the ct. of quarter 
sessions has no power to enter & hear an appeal 
at the instance of resp., although the party con- 
victed may have given notice of appeal, & entered 
into a recognisance, upon failure of applt. to 
appear ; nor has the ct. any power to give costs 
to resps. upon failure by the party convicted to 
enter & try. The only remedy for those costs is 
by estreating the recognisances. 

(2 ) Semble : where deft, has not been imprisoned 
before an appeal under that statute, upon his 
failing to support the appeal, the convicting 
justices may commit him to gaol to undergo his 
imnishment. — R. v, Bolton Recorder (1814), 
2 Dow. & L. 510 ; 1 New 8css. Cas. 416 ; 14 L. J. 
M. C. 33 ; 4 L. T. O. S. 142 ; 9 J. P. 650 ; 9 Jur. 
209. 

1114. Respondent not appearing — Power of 
court to quash.] — (1) Where, upon an appeal 
against a summary conviction, the appeal is called 
on, and applt. appears, but no one appears for 
resp. sessions have power to quash the conviction 
with costs, as against the actual prosecutor. 

(2) Upon an appeal to quarter sessions against 
the conviction of applt., as a rogue & a vagabond 
under Vagrancy Act, 1924 (c. 83), sessions have 
power to give costs against the prosecutor ; & the 
justices who have convicted applt., & who do not 
appear to support the conviction, are not the 
parties against whom an order for costs can be 
made. — R. v, PuRDEY (1864), 5 B. & S. 909 ; 5 
New Rep. 76 ; 34 L. J. M. C. 4 ; 11 L. T. 309 ; 
29 J. P. 132; 11 Jur. N. S. 153; 13 W. R. 75; 
122 E. R. 1069. 

Annotations As to (2) Reid. R. r. London JJ., [1895] 

1 Q. B. 616; R. v. Kent JJ., [1896] 2 Q. B. 1 ; B. r. 

Stoflordshire JJ., & Longhiirst (1898), 62 J. P. 741. 

Oenerallyt Mentd. Garnett v. Backhouse, Hollo v. WhyU? 

(1868), L. R. 3 Q. B. 699. 

1115. ,] — Upon an appeal to quarter 

sessions against the sentence of a convicting 
magistrate as being excessive, resp., prosecutor, 
failed to appear, & the justices quashed the con- 
viction ; — Held : the justices were right ; in 
accordance with the established practice at quarter 
sessions, it was for resp. to begin & produce evi- 
dence of the facts. Without this evidence the 
justices could not modify the sentence. The only 
course open to them was to quash the conviction. 
— R. V, Surrey JJ. & Bell, [1892] 2 Q. B. 719 ; 

J. — VOL. XXXIII. 


61 L. J. M. C. 200 ; 67 L. T. 266 ; 56 J. P. 742 ; 

41 W. R. 79 ; 36 Sol. Jo. 713 ; 17 Cox, C. 0. 547. 

1116. Proof of conviction — Variance between 
conviction & copy supplied to appellant.] — (1) 48 

Geo. 3, c. 74, s. 16, giving to the party grieved an 
appeal to the sessions against a conviction by 
justices of the peace for penalties incurred in 
respect of the duties on malt, & empowering 
sessions “ to hear &; finally determine of & con- 
cerning the truth of the facts & merits of the case 
in question between the parties to such conviction 
respectively ” after enabling sessions to amend 
defects of form, enacting, in the same clause, that 
no certiorari shall be allowed to set aside the 
determination of the sessions ; & providing that 
upon such ajipeal sessions shall re-hear, re-examine, 
re-consider the truth of the facts and merits of 
the case, etc., & re-examine the same witnesses 
as before, & no other ; does not preclude the 
Crown from removing the conviction, & the order 
of sessions quashing the same, by certiorari ; & 
this ct. will take cognisance of a case reserved by 
sessions, accompanying the proceedings so 
removed. 

(2) Where sessions, upon proof that applt. had 
received from the clerk of the convicting magistrate 
a copy of his conviction, signed & sealed by such 
justices, purporting, on the face of it, to have been 
made upon the information of B. C. ; though 
such copy was drawn up on the back of the paper 
which contained the information of A., the true 
informer ; B. & C. being only the witnesses who 
liad been examined in support of the charge ; 

& though tlu) same justices had returned to 
sessions to be filed of record a regular conviction 
of the same date, signed & sealed by them, on 
parchment ; stating it to liavc^ been made on the 
information of A., & supported by the evidence of 
B. & C., according to the truth of the case ; had 
quashed the latter conviction so returned by the 
justices, as being at variance with the minutes of 
the conviction delivered to applt., without entering 
into the merits of the case, upon a preliminary 
objection taken by applt. ; this ct. quashed the 
order of sessions generally ; thereby setting up 
again the regular conviction ; considering that the 
variance arose from the mere mistake & irregu- 
larity of the justice’s clerk ; & that applt. was not 
really surprised by it, but had waived his appeal 
on the merits. — R. v, Allen^ (1812), 15 East, 
333 ; 104 E. R. 870. 

Annotations : — As to (1) Refd. R. v. Boulllx'O (1836), 4 Ad. 
& KI. 498. ^-Ls* to (2) Refd. H. r. CliCHhiro JJ. (1833), 

2 L. J. M. C. 95 ; Chancy v. Payne (1841), 1 Q. B. 712. 

1117. Defect in form.] — R. v. Middlesex 

JJ., No. 1486, post 

1118. Notice of appeal — Necessity for proof of.] — 

R. V. Middlesex JJ., No. 1058, ante, 

1119. Two notices given — Second notice 

bad — Appeliant entitled to proceed on first.] — 
Upon the hearing of an appeal to quarter sessions 
under Summary Jurisdiction Act, 1879 (c. 49), 
it appeared that two notices of appeal had been 
given within the time limited by the Act, & applt. 
had elected to proceed upon the second, which was 
found to be bad for want of the prescribed recog- 
nisance ; — Held : the first notice remained good, 
& applt. was entitled to proceed upon it after 
failing upon the second. — R. v. Wolverhampton 
Recorder (1887), 35 W. R. 650, D. C. 

1120. Power of court to amend — Defective notice 
of appeal.] — R. v. Sandwich Recorder, No. 1538, 
post 

1121. Defect in order of magistrate.] — 

A magistrate, under 20 & 21 Viet. c. 83, made an 
order to destroy certain obscene books, but 

D D 
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Magistrates. 


Sect. 1. — To quarter sessions: Sub-sect. 4, O.f H, 

ifb L. {a) & 

omitted in the order to state that the publication 
of such hbcls was a misdemeanour & proper to be 
prosecuted. B., the owner of the books con- 
taining the hbels, appealed to quarter sessions, & 
that ct. amended the order by stating that it 
was sufficiently implied by the order that the 
publication was a misdemeanour & proper to 
be prosecuted ; & the ct. of quarter sessions in its 
order contained a finding of its own, which included 
what was omitted in the original order. B. 
having moved to quash both orders : — Held : the 
ct. of quarter sessions had no power to amend the 
defect in the manner adopted by them, nor had 
the Q. B. Div. such power, inasmuch as the 
defect was matter of substance not of form, & 
both orders were quashed accordingly. — R. v. 
Bradlaugh (1878), 43 J, P. 126, D. C. 

1122. Right to begin — Respondent.] — R. v. 
Surrey JJ. & Bell, No. 1115, ante. 

II. Evidence. 

See Quarter Sessions Act, 1849 (c. 45), s. 3. 

1123. Parties not confined to evidence given 
before court below.] — Concessum that on the 
hearing of an appeal at quarter sessions against 
an order of justices, it is competent to either 
party to produce evidence in support of his case 
additional to that given before them. — R. v. Hall 
(1866), L. R. 1 Q. B. 632 ; 7 B. & S. 642 ; 35 
L. J. M. C. 251 ; 30 J. P. 629 ; 12 Jur. N. S. 892. 

1124. Power of court to quash conviction — With- 
out hearing evidence.] — (1) An order of quarter 
sessions quashing on appe^ a conviction, stated 
on the face of the order that it was made “ upon 
the said appeal coming on to be heard, & reading 
the said recited conviction, & hearing the allega- 
tions of counsel on both sides, & upon due proof 
& consideration of the premises ” : — Held : this 
order was good on the face of it, & it was not 
necessary that quarter sessions should hear evi- 
dence before quashing the conviction ; it is 
competent to them to do so where the statement 
of facts which the prosecuting counsel is prepared 
to prove does not disclose sufficient to sustain a 
conviction. Qu. : whether the Ct. of Q. B. 
can review an order of quarter sessions quashing 
a conviction solely on a point of form, contrary 
to 12 & 13 Viet. c. 92, s. 26. 

(2) If the justices at quarter sessions do any- 
thing mahciously & with a high hand, contrary 
to law, the proper remedy is by criminal informa- 
tion against them ; &, further, I have no doubt 
that if such a case really existed, & it were brought 
to the notice of the Ix^rd Chancellor, he would 
advise Her Majesty to remove such justices from 
their office (Blackburn, J.). — Colam v. Manfield 
(1872), 26 L. T. 661; sub nom. R. v. CoLAM, 36 
J. P. 660 ; 20 W. R. 331. 

I. Decision of Court. 

1125. Equal divisions of opinion.] — R. v. 

Wardle & Harton Coal Co., Ex v. Burrows 
(1898), 14 T. L. R. 424, D. C. 

1126. Chairman has no casting vote.] — 

On the hearing of an appeal at sessions, the 
justices, including the chairman, were equally 
divided, whereupon the chairman gave his casting 
vote for resps. Applts. having objected to this 
course on the following day of sessions, the ques- 
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tion was argued by counsel on both sides, & the 
justices, not being entirely the same as those who ext 
voted on the preceding day, determined to adhere ^of 
to the previous decision. On a case reserv^'J 
Held : though the decision of the first c’ hear the 

nullity, it did not clearly appear that I 
quent decision was not on the merits, & 
the ct. refused to quash the order. — R. 

BURY (Inhabitants) (1839), 10 Ad. & j 

2 Per. & Dav. 471 ; 8 L. J. M. C. 83 ; 3 J. 

3 ,Jur. 1103 ; 113 E. R. 268. .. 

Annotation .—Reid. R. v. General AHSesement Sessions . 

Kyde, Rat. App. (1886-90) 268. ! hetore 

1127. Withdrawal of one Justice.] - of 

a publican, having been refused the renewa. 4 

his license, appealed to quarter sessions. F Nev. 

justices heard the case, & were equally divided, 6* 
whereupon one of the justices withdrew in order 
that there might be a majority, & then the appeal 
was dismissed with costs. E. then applied for a 
mandamus to hear, so that the decision might be 
come to by a majority pursuant to 9 Geo. 4, c. 61, 
s. 9 :~Held : 9 Geo. 4, c. 61, s. 9, did not apply 
to quarter sessions ; &, though at quarter sessions, 
in case of equality of votes, the usual course is to 
adjourn the hearing ; yet there is no rule of law 
compelling this course, &, if one justice withdraw, 
the High Ct. will not interfere with any judgment 
entered by quarter sessions thereupon . — Ex p. 
Evans, [1894] A. C. 16 ; 63 L. J. M. C. 81 ; 70 
L. T. 45 ; 58 J. P. 260 ; 10 T. L. R. 118 ; 6 R. 

82, H. L. 

Annotations : — FoUd. R. V. Wardle, etc., JJ. & Harton 
Coal Co., Ex p. Burrows (1898), 14 T. L. R. 424. Refd. 

Kiimis V. Graves (1898), 67 L. J. Q. B. 583 ; R. v. Leeds 
JJ., Exp. Biuns (1906), 95 L. T. 916 ; R. v. Hertfordshire 
JJ., Exp. Larsen, [1926] 1 K. B. 191. 

Respite of appeal .] — See Nos. 560, 1127, ante. 
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J. Powers of Court. L)\ 

See Summary Jurisdiction Act, 1879 (c. 4' J’* 

s. 31 (5). 

1128. To review own decision.] — Where sess’ 
have decided an appeal without any reserva' Re 
they cannot, at a subsequent session, enter 
tinuance of the appeal, on the ground of 

having been committed on the hearing, 

ceed to re-hear the appeal. Having once finally 
decided, they cannot, at a subsequent \^session 
review the decision. — R. v. Middlr (In- 
habitants) (1830), 9 L. J. O. S. M. C. ^ * 44 . 

1129. Or adopt that of difler^^jent court.] 

A ct. of quarter sessions cannot, eve^^^n during the 
same sessions, judicially vary a dej^^oision already 
given, unless the ct. be compose^j^d of the same 
justices who gave that decision , although a ct. 
can adopt, by a ministerial ordei^, a decision given 
by a ct. differently constituted.y 'j. 

The assessment sessions, ontp; July 7, 1886, made 
an order allowing an appe/ pal with costs. On 
July 20, 1880, the ct. beh* ig differently consti- 
tuted, the assessment sessi/Kons varied the order of 
July 7 by directing that W /oth parties to the appeal 
should bear their own costs: — Held: the order 
of July 20 must be quashed. — R, v. General 
Assessment Session; s (1887), 51 J. p. Jo. 180 • 
Ryde, Rat. App. (l('^86-90) 268. ' ’ 

1180. Modlflcatjpuon of conviction— Necessity for 
fresh warrant of ^commitment.] — Pltf. was con- 
victed by a ct. ofZ' summary jurisdiction & sentenced 
to a term of imy iprisonment with hard labour. He 
was taken tq' > prison under a warrant of com- 
mitment maC Je out by the magistrate, bqt released 
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given before court below.}- — R. v. 
Bathurst JJ. (1835), 4 O. S. 340.—CAN. 
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[1908] 2 I. R. 124, 137.-~IR. ^ 


b. No power to amend charge.'h- 

^ 1 0 ^® under O.S.U.C. 
c. 105, as amended by 25 Viet. 0 . 22 • 
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pending an appeal to quarter sessions. The 
conviction was affirmed, but the sentence was 
altered. No fresh warrant of commitment was 
made out by the recorder at quarter sessions, but 
the original conviction by the magistrate was 
altered by the recorder in accordance with his 
sentence. Pltf. was then taken to prison, & the 
only documents handed to the governor of the 
prison were a copy of the original conviction by 
the magistrate as altered by the recorder & the 
original warrant of commitment by the magis- 
trate. He was detained in prison for some da>s, 
when the conviction was quashed upon other 
grounds & he was released. 

In an action for false imprisonment against 
the clerk of the peace of the borough & the governor 
of the prison for unlawfully imprisoning pltf. : — 
Held : the action could not be maintained against 
the clerk of the peace, as he was merely a minis- 
terial officer & his act was a ministerial act ; but 
the action was maintainable against the governor, 
as he was not justified in receiving pltf. into 
custody & detaining him without a fresh warrant 
of commitment by the recorder, & the documents 
which the governor received were not equivalent 
to such warrant of commitment, & the governor 
was liable in damages to pltf. — Demkr v. Cook 
(1903), 88 L. T. 629 ; 19 T. L. R. 327 ; 47 Sol. Jo. 
368 ; 20 Cox, C. C. 444. 

K, The Order. 

1131. Form of — Reasons need not be stated.] — 

[On appeal] sessions need not set forth the reason 
of their judgment. 

If the sessions reverse the first order, & that 
being removed appears to be good, this ct. must 
intend it was reversed on the merits, affirm the 
order of sessions. If the sessions reverse the first 
order, & that being removed, appears not to be 
good, we must intend it was reversed for form, 
& affirm the order of reversal (per CuR.). — South 
Cadbury (Inhabitants) v. Braddon, Somerset 
(Inhabitants) (1710), 2 Salk. 607 ; Sett. & Rem. 
3rd ed. 172 ; 91 E. R. 615. 

Annotation : — Refd. R. V. Saffron Walden, Essex (1713), 

Gilb. 55. 

.] — Sessions quashing an order, 

not obliged to assign any reason. — R. v. Cornwall 
JJ. (1767), 4 Burr. 2102 ; 98 E. R. 96. 

1133. Must adjudge.] — Order of sessions 

must adjudge, & not state the evidence only. — 
R. V. Lupfington (Inhabitants) (1744), 1 Wils. 
74 ; 95 E. R. 600. 

1134 . Must state sufficient to found juris- 

diction.] — An order of sessions must set forth facts 
sufficient to found a jurisdiction over the subject- 
matter, & no presumptions will be allowed to aid 
any deficiency in that respect. The ct., therefore, 
will not, since Poor Law Amendment Act, 1834 
(c. 76), s. 47, which directs overseers to render 
quarterly accounts over which quarter sessions 
have no jurisdiction, presume in aid of an order 
dealing generally with “ accounts,” that they are 
the annual accounts over which they have jimis- 


diction under Poor Relief Act, 1744 (c. 38), etc., 
even though the order speaks of them as having 
been allowed by justices as required by that Act. — 
R. V. Spaceman (1841), 2 Q. B. 301 ; 1 Gal. & 
Dav. 619 ; 11 L. J. M. C. 15 ; 5 J. P. 782 ; 6 
Jur. 456 ; 114 E. R. 118. 

Annotation : — Apld. R. V. Bucklnghamshiro JJ. (1845),- 9 
J. P. 70. 

1135. Presumption in favour of validity.] — 

South Cadbury (Inhabitants) v. Braddon, 
Somerset (Inhabitants), No. 1131, ante. 

1136. .] — An order of quarter sessions, in 

a bastardy case, must state that the case has been 
transmitted from petty sessions. 

The facts necessary to the jurisdiction of quarter 
sessions should have appeared on the face of the 
order. Intendment is to be made in support of 
orders of justices when jurisdiction appears, but 
not before (Lord Denman, O.J.). — R. v. Hartley 
Wintney Union Guardians (1841), 1 Q. B. 677 ; 

1 Gal. & Dav. 732 ; 10 L. J. M. C. 161 ; 113 E. R. 
1291. 

1137. Finality of .] — Order of sessions on appeal 

is final. — R. v. (1692), 12 Mod. Rep. 20 ; 88 

E. R. 1137. 

1138. .] — R. V. Handley, No. 1433, post. 

.] — See Bastardy, Vol. III., p. 390, Nos. 

287, 288. 

' L. Costs. 

(a) Discretion of Quarter Sessions. 

SeCy noWy Summary Jurisdiction Acts, 1848 
(c. 43), s. 27, 1879 (c. 49), s. 31 (5), Quarter Ses- 
sions Act, 1849 (c. 45), ss. 3, 5. 

1139. To refuse to reopen appeal — Except on 
payment of costs.] — Where an order of two justices 
is affirmed on appeal by quarter sessions, without 
hearing, owing to the absence of applt.’s attorney, 

sessions refuse to re-open the appeal, except on 
terms of payment of full costs, this ct. will not 
interfere by mandamus. — R. v. Lancashire JJ. 
(1838), 2 Jur. 468. 

1140. Refusal to award.] — R. v. Nottingham- 
shire JJ., Ex p. Pitney, No. 1472, post. 

[h] Jurisdiction of Quarter Sessions. 

1141. Confined to sessions that heard & deter- 
mined appeal.] — R. v. Staffordshire JJ., No. 
1480, post. 

1142. Where appeal dismissed for want of juris- 
diction.] — An inliabitant of the parish of H. gave 
notice of appeal to quarter sessions against the 
allowance of the surveyor’s accounts. At sessions, 
the ct. dismissed the appeal for want of jurisdiction, 
under Highway Act, 1835 (c. 50), & ordered applt. 
to pay the costs : — Held : sessions had, under 
Quarter Sessions Act, 1849 (c. 45), s. 5, jurisdiction 
to order the payment of costs ; but, semble : they 
would have had no such jurisdiction under High- 
wav Act, 1835 (c. 50). — R. v. Padwick (1858), 
8 E. & B. 704 ; 27 L. J. M. C. 113 ; 30 L. T. O. S. 
255 ; 22 J. P. 576 ; 4 Jur. N. S. 360 ; 6 W. R. 224 ; 
120 E. R. 262. 


Held : the quarter sesaiona could not 
convert the charge Into one under 
O. S. U. C. c. 93, 8. 25. — ^McKenna v. 
I'OWELL (1870). 20 O. P. 394.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 4.— K. 

1184 i. Form of — Must stcUe mfficierU 
to found juriadiction .] — R. (M'Ardlb) v. 
Louth JJ., [1904] 2 I. R. 64.— IR. 

PART XIII. SECT. 1, SUB-SECT. 4.— 

L. (b). 

1141 i. Confined to sessions that heard 


determined appeal.] — Under 32 & 33 
Viet. c. 31, 88. G5, 74 (D,), the ot. of 
quarter sessions, at which an appeal 
is heard, must determine, on quashing 
a conviction, whether any & what 
costs are to be paid, & when. Where, 
therefore, the only order made was, 
“ conviction quashed, with costs ** ; — 
Held : no subsequent session of the ct. 
could interfere by way of amendment 
of the order or otherwise. — Re Rush & 
Boboayobon Village Corpn. (1879), 
44 U. C. R. 199.— CAN. 

c. Appeal successful.] — -The ot. 


of quarter sessions has no authority 
to order a person acquitted on appeal 
to pay any part of the costs of such 
appeal, or to convict him of an offence 
for disobeying such order. — R. r. 
Orr (1854), 12 U. C. R. 67.— CAN. 

d. Appeal not determined on 
merits.}-— XJndeT 32 & 33 Viet. o. 31. 
8 65, & 33 Viet. c. 27 (D.), the ct. of 
quarter sessions has no power to award 
costs on discharging an appeal for 
want of proper notice of appeal, for 
the words “ shall hear & determine the 
matter of appeal ’* mean, decide it 

D D 2 
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Sect, 1. — To quarter sessions: Siih-sect. 4, L, (&), 
(c), ((?), (e) d; (/). ] 

1143. Jurisdiction to estreat recognisances.] 

— A recognisance which Jias been entered into by 
applt. after the expiration of the three days is 
not void, & the ct. of quarter sessions, although 
by reason of the recognisance being out of time 
it has no jurisdiction to hear the appeal, has 
jurisdiction to estreat the recognisance for non- 
payment of such costs as may have been awarded 
upon the dismissal of the appeal. — K. v, Glamor- 
ganshire JJ. (1890), 24 Q. B. D. 675 ; 59 L. J. 
M. G. 150 ; 62 L. T. 730 ; 55 J* P. 39 ; 38 W. R. 
640 ; 17 Cox, C. C. 45, I). C. 

(c) To and Against Whom Awarded, 

1144. Against informer — Though not nominally 
party.] — Wliere upon an appeal sessions quash 
the conviction, they may under Quarter Sessions 
Act, 1849 (c. 45), s. 5, make an order upon the 
informant, for payment of applt. ’s costs, although 
such informant is not nominally a party to the 
appeal. — Whiti’ington v, Sheffield JJ. (I860), 
24 J. P. 407. 

1145. .] — By Quarter Sessions Act, 

1849 (c. 45), s. 5, quarter sessions may, upon an 
appeal, order & direct the party or parties against 
whom the same shall be decided to pay to the 
other party or parties such costs & charges as 
may to such ct. appear just & reasonable : — Held : 
under this provision, sessions upon quashing a 
conviction may order the informant to pay the 
costs, notwithstanding he is not nominally a 
party to the appeal ; the nominal parties being 
the convicting justices. — K. v. Smith (1860), 29 
L. J. M. C. 216 ; 2 L. T. 437 ; 8 W. R. 589. 
AnnotMions : — Consd. K, v. Purdey (1864), 5 B. & S. n09. 

Refd. R. V, Spokes, E.r p. Buckley (1912), 28 T. L. R. 420. 

1146. .] — R. V. PuRDEY, No. 1114, ante. 

1147. Against Justices.] — An information was 
laid by M., who was the surveyor of the local 
board of health of Carlisle, but without reference 
to his official position, against H., for the violation 
of a bye-law of such local board ; & upon the 
hearing, the said H. was convicted & ordered to 
pay £7 10s. to the said local board for their costs. 
H. thereupon gave notice of appeal to the con- 
victing justices & to M. Both the justices & M. 
handed their notices over to the attorney for the 
said local board, A he conducted the defence on 
the behalf of such local board. The quarter 
sessions quashed the conviction with costs ; & 
the clerk of the peace directing the costs to be paid 
by resps., the costs were taxed, & being unpaid, 
application was made to justices for a warrant 
against the goods of M. for the amount. Upon 
the order of quarter sessions being removed into 
this ct. : — Held : (1 ) it was bad in ordering the 
costs to be paid by resps., who were the convicting 
justices, & M., for that it should have been made 
upon the local board, who were the parties appealed 
against ; (2) as the order was valid, except as to 
that part which related to costs, it should be 
quashed as to that part only. — R. v. Davidson, 
Nanson & Morley (1871), 24 L. T. 22 ; 35 J. P. 
500. 

Av^iniion :~A8 to (1) Refd. R. v. Goodall (1874), L. R. 9 

Q. B. 557. 

1148. .] — Where parties convicted by 

justices appeal to quarter sessions, & on doing 


so are required by 34 & 36 Viet. c. 32, to give notice 
of appeal to these justices, this does not make the 
justices parties to the appeal, & if such justices 
do not take any part in the appeal as parties, or 
appear, quarter sessions cannot make an order on 
them to pay costs. — R. v, Goodall (1874), L. R. 
9 Q. B. 557 ; 43 L. J. M. C. 119 ; 38 J. P. 616. 

Annotations : — Refd. Mid. Ry. v. Edmonton Union (1893), 

70 L. T. 355 ; K. v. London JJ., [1895] 1 Q. B. OIG. 

1149. Acting bona fide.] — K. v. West 

Riding JJ. (1883), 47 J. P. Jo. 801. 

Appeals under Licensing Acts.] — See 

Intoxicating Liquors, Vol. XXX., p. 64, Nos. 
492-495. 

1150. Against respondent — Though not appear- 
ing on appeal.] — Costs may be granted in a proper 
case against a resp., deft, before the justices, even 
although he does not appear upon the appeal. — 
UsK Urban District Council v, Mortimer 
( 1903), 90 L. T. 25 ; 68 J. P. 38 ; 20 T. L. R. 96 
48 Sol. Jo. 132 ; 2 L. G. R. 135, D. C. 

Annotation: — Mentd. Bowor v. Caiwtor R. D. C. (1911), 75 

J. P. 186. 

To & against the Crown .] — See Constitutional 
Law, Vol. XI., pp. 531, 633, Nos. 344, 367 ; 
Revenue, 

(d) Form and Contents of Order, 

1151. Form of — “ Costs.”] — At the hearing of 

a respited appeal against a poor rate, the appeal 
was dismissed, on the non-appearance of applts., 
& sessions made the following order ; “ Surrey, 
to wit. At the general quarter sessions of the 
peace, holden at St. Mary, Newington, on etc. 
Whereas, at the last general quarter sessions of the 
peace, holden in & for the county of Surrey, appeal 
was then made at this ct.” The appeal was then 
recited, <fe the entry respite thereof “ until the 
next general quarter sessions, to be holden in & 
for the county of Surrey.” It then ordered the 
appeal to be dismissed, & further ‘‘ that said 
applts. do forthwith pay to said resps. the sum of 
£115 costs.” On motion for a certiorari : — Held : 
the order was good, although no notice had been 
given that more than nominal costs would be 
asked for ; it sufficiently showed that it was made 
at quarter sessions holden in & for the county of 
Surrey ; & the term ” costs ” showed, with 

sufficient certainty, that they were costs of the 
appeal. — L ondon & Brighton Ry. Co. v. London, 
Brighton & South Coast Ry. Co. (1848), 17 
L. J. M. C. 119 ; 12 Jur. 897 ; suh nom. Ex p, 
London, Brighton & South Coast Ry. Co., 
2 Saund. & C. 265 ; 3 New Mag. Cas. 12 ; 11 
L. T. O. S. 131 ; 12 J. P. Jo. 358. 

1152. Contents of — Payment to clerk of the 

peace.] — A mistake in ordering costs to be paid 
directly to the party to the appeal instead of to the 
clerk of the peace, is not a defect of jurisdiction, 
but merely erroneous procedure ; &, therefore, 

where such an order had been made under an Act 
taking away the certiorari j the ct. refused to set 
it aside when brought before them by certiorari, — 
R. V. Binney (1853), 1 K. & B. 810 ; 1 C. L. R. 
236 ; 22 L. J. M. C. 127 ; 17 J. P. 440 ; 17 Jur. 
854 ; 118 E. R. 640. 

Annotation : — Refd. R. V. Winder, [1900] 2 Q. B. 666. 

1153. .] — An appeal against a poor 

rate was at sessions referred under Quarter Ses- 
sions Act, 1849 (c. 45), which directs that the 


merits. 
31 U. C. R. 333.- 


~Re Madden (1871), 

CAN. 


costs. — R. r. -Becker (1891), 20 O. R. 
676.— CAN. 


.. — ;•] — Where an appeal to 

Hie sessions is dismissed without 
beii^ heard & determined on the 
merits, there is no power to impose 


PART XIII. SECT. 1, SUB-SECT. 4.— 

L. (d). 

f. Form of — No payee naTned.] — 
Qu. : whether an oroer of the sessions, 


simply ordering costs of an appeal to 
be paid, without directing to whom 
they are to bo paid, etc., under 32 & 
33 Viet. c. 31 (D.), 8. 74, is regular. — 
Re Delaney v. MacNabb (1873), 21 
C. P. 663.— CAN. 
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arbitrator's award shall be entered as the judgment 
of the ct. of general or quarter sessions in the 
appeal. The award was subsequently entered 
as the judgment of the sessions, in its terms, which, 
after dismissing the appeal, confirming the assess- 
ment, & directing applt. to pay his own costs, 
were, that applt. “ pay to resps. their costs of 
the said appeal & of this reference.” The amount 
of the costs of resps. was duly ascertained & 
made part of the judgment. Subsequently the 
order of sessions founded on the award was 
removed into the Ct. of Q. B. by certiorari^ to be 
enforced imder Quarter Sessions Act, 1849 (c. 46), 
s. 18. A rule nisi for quashing the writ of certiorari 
& order of sessions, having been obtained on the 
ground that under Quarter Sessions Act, 1849 
(c. 45), s. 5, the order ought in conformity with 
Justices Protection Act, 1848 (c. 44), s. 27, to have 
directed payment to be made to the clerk of the 
peace, & not to resps. : — Held : ( 1 ) as payment 
of costs to the party was authorised by Poor 
Kelief Act, 1744 (c. 38), s. 4, the order of sessions 
was good, & had been rightly removed into this 
ct. for the purpose of being enforced under Quarter 
Sessions Act, 1849 (c. 45), s. 18 ; (2) in founding an 
application under the Quarter Sessions Act, 1819 
(c. 45), s. 18, it was enough to show neglect to 
obey an order of sessions within a reasonable 
time ; (3) Summary Jurisdiction Act, 1848 

(c. 43), s. 27, applied only to appeals against 
summary convictions &: orders of justices men- 
tioned in that Act. — R. v. Huntley (1854), 3 
E. & B. 172 ; 2 0. L. R. 246 ; 23 L. J. M. 0. 106 ; 
22 L. T. O. S. 273 ; 18 Jur. 745 ; 118 E. R. 1105 ; 
8vb nom. Ex p. Huntly, 18 J. P. 520. 

Annotations: — As to (1) Refd. Gay v. Matthews (1863), 4 

B. & S. 440. As to (3) Refd. R. v. Ely JJ. (1855), 20 

J. r. 116. 

1154. .] — An order for costs made by 

the ct. of quarter sessions, under Quarter Sessions 
Act, 1849 (c. 45), s. 5, is rightly made, directing 
the unsuccessful party to pay the costs to the clerk 
of the peace to be by him paid over to the suc- 
cessful party. — Gay v, Matthews (1863), 4 B. 
& S. 440 ; 2 New Rep. 371 ; 33 L. J. M. C. 14 ; 
8L, T. 674 ; 11 W. R. 922 ; 122 E. R. 524, Ex. Ch. 


(e) When Appeal Abandoned, 

1155. Abandonment by respondents — Entry by 
appellants to recover costs.] — R. v. Townstal 
(Inhabitants), R. v, Stayley (Inhabitants), 
No. 1080, ante, 

1156. Costs of appellant to notice of 

abandonment.] — Resps. in an appeal which had 
been entered & respited, served applts. with a 
notice that they had abandoned the order, on the 
ground of a defect in the examination, & that they 
intended to apply at the ensuing sessions to quash 
the order upon a special entry “ quashed, not upon 
the merits.” They also offered to pay applts. 
all reasonable costs up to that time incurred by 
them, & aU costs of maintenance ; & warned them 
that all future costs incurred by them in prose- 
cuting & trying the appeal, would be at their 
peril. Applts. apphed at the ensuing sessions to 
iiave the appeal heard, & the order quashed 
generally. Sessions quashed the order, with a 
special entry in the form desired by resps., & 
allowed applts. their costs up to the time of the 
notice of the abandonment, & the costs of coming 
to sessions. Upon an application for a mandamv^ 
to the justices to enter continuances & hear the 
appeal : — Held : sessions had done right. — R. 
V, West Riding op Yorkshire JJ., Pontefract 
V, Threw (1843), 8 J. P. 23. 


( / ) Taxation, 

1157. Taxation & adoption during same ses- 
sions.] — The recorder at a municipal sessions may, 
on ordering costs, refer the taxation of the amoimt 
to an officer of the ct., but such taxation must be 
adopted by him during the continuance of the same 
sessions. An order for such costs, founded on a 
subsequent adoption, is invalid. — R. v. Long 
(1841), 1 Q. B. 740; 1 Gal. & Dav. 367 ; 10 
L. J. M. C. 124 ; 6 Jur. 98 ; 113 E. R. 1314. 

Annotations : — Consd. Freeman v. Bead (1860), 9 C. B. N. S. 

301. Apld. B. V. Winder, [1900] 2 Q. B. 666. Refd. 

B. V. Clark (1844), 8 Jur. 489 ; B. v. Belton (1848), 12 

J. P. 232 ; Bead v. Freeman (1860), 3 L. T. 369. 

1158. .1 — Quarter sessions have no power 

to make a general order for the costs of an appeal, 
though they may refer the taxation of the amount 
to their officers, provided they during the session 
adopt his decision, & incorporate it in the order. 
This rule is equally applicable, whether the ses- 
sions have a discretion to award costs or not. — 
Sellwood V, Mount (1841), 1 Q. B. 726 ; 1 Gal. 
& Dav. 358 ; 10 L. J. M. C. 121 ; 6 Jur. 78 ; 113 
E. R. 1309. 

Arm of at ions .'—Consd., Fn^oman ?•. Bead (1860), 9 C. B. N. S. 

301. Refd. B V. Wiiuloi [1900] 2 Q. B. 666. Refd. B. 

V. Lom? (1841 ), 1 Q. B. 7 40 ; B. v. Bolton (184 8), 12 J. P. 

232. Mentd. Lock v. Hollwood (1841), 1 Q. B. 736 ; B. 

V. Yorkshire West Bidinp: JJ. (1843), 1 L. T. O. S. 317 ; 

Leary v. Patrick (1850), 15 Q. B. 266 ; B. v. Flintshire JJ. 

(1854), 2 C. L. B. 878. 

1159. ,] — Order for costs by quarter ses- 

sions must be taxed & completed before sessions 
ended. 

Where a ct. of quarter sessions has confirmed a 
rate with costs, the taxation of such costs, after 
the end of the sessions is irregular, & an order for 
the payment of such taxed costs cannot be en- 
forced.~R. v. Budden (1858), 30 L. J. O. S. 257 ; 
6 W. R. 213 ; 22 J. P. Jo. 52. 

1160. Unless by consent of parties.] — 

Where it axipears that the parties to an appeal 
have consented that costs of appeal shall be taxed 
by the clerk of the peace, this ct. will not inter- 
fere, thougli the order for payment of costs may 
not have been made until after that ct. of quarter 
sessions has ceased to exist. — R. v, Shrewsbury & 
Hereford Ry. Co. (1855), 25 L. T. O. S. 65 ; 3 
W. R. 373. 

Annotations : — Folld. Freeman v. Bead (1860), 9 C. B. N. S. 

301. Apld. Ex p. Watkins (1862), 5 L. T. 605. Refd. 

Southamiiton Gas Lifirht & Coko Co. v. Southampton 

Urdus. (1877), 25 W. B. 671. 

1161. .] — Upon an application to 

justices to enforce payment of a highway rate 
pursuant to Quarter Sessions Act, 1849 (c. 45), 
s. 5, & Summary Jurisdiction Act, 1848 (c. 43), 
s. 27, notice of appeal was given under Highway 
Act, 1835 (c. 50), 8. 105, & recognisances duly 
entered into. The appeal was entered, & upon 
the hearing th(^ rate was confirmed, subject to a 
case : the clerk of the peace made a note in the 
minute book of the sessions, ” Costs agreed to 
be taxed out of ct.” ; the order of sessions was 
afterwards confirmed, & the costs were at a 
subsequent time taxed & allowed at £33 7a. 
Nothing was said at sessions about the costs ; 
but, by a rule of sessions made in 1843, it was 
ordered that ” the costs of every appeal tried 
should be taxed by the clerk of the peace during 
the same sessions, & be paid by the party against 
whom the ct. should decide such appeal, unless 
the ct. should then make any order to the con- 
trary ” : — Held : it was not competent to applt. 
under the circumstances to object that the taxation 
had taken place out of sessions, that having been 
brought about by his own consent. — Freeman v. 
Read (I860). 9 C. B. N. S. 301 ; 30 L. J. M. C. 
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Sect* 1. — To quarter sessiofis: Sidf-scct. 4, L, (/) dS: 
{g) ; sub-sects, 6 <£: 6, A*, B., O., D*, E., F,, O., 

*y I* fSc J. Sect. 2 ; Sub-sects. 1 cfc 2, A. 

B, (g) (6).] 

123 ; 142 E. R. 118 ; sub nom. Read v. Freeman, 

3 L. T. 369 ; 25 J. P. 87 ; 7 Jur. N. S. 546 ; 
sub nom. Reed v. Freeman, 9 W. R. 141. 

Annotation : — Refd. Southampton Gaslight & Coko Co. v. 
Southampton Qrdns. (1877), 30 L. T. .54 8. 

1162. Attendance at taxation without 

protest.] — Where a party objects to an order of 
quarter sessions, on the gix)und that the amount of 
costs inserted in the order was ascertained by 
taxation after sessions had exphed, he should 
protest against the taxation before the taxing 
officer ; otherwise if he attends proceeds with 
the taxation without protesting, he waives the 
objection . — Ex p. Watkins (1862), 5 L. T. 605 ; 
26 J. P. 71 ; 10 W. R. 249. 

Annotation : — Refd. P. r. Hampshire JJ. (1861), 3 New 
Kep. 487. 

1163. Slight evidence of consent 

sufficient.] — I think it right to say that the 
practice to tax out of sessions has become, I beheve, 
so common that the slightest evidence of consent 
would induce me to liold that consent had been 
given (Lord Herschell, C.). — ^Midland Ry. Co. 
V. Edmonton Union, [1895] A. C. 485 ; 64 L. J. 

Q. B. 710 ; 72 L. T. 811 ; 60 J. P. 08 ; 11 T. L. R. 
448 ; 11 R. 246, U. L. 

Annotations : — Apld. R. V. Cumberland JJ. (1903), 68 J. P. 
153 ; R. V. Dixey, Exp. Cobb & CaHtle (1911), Konst. 
& W. Rat. App. 323. Refd. R. v. Winder, [1900] 2 Q. B. 
666. Mentd. West Ham Union v. St. Matthew, Bethnal 
Green, [1896] A. C. 477 ; M. S. & L. Ry. v. Doncaster 
Union (3rdns., [1897] 1 Q. B. 117 ; Sharpington v. Fulham 
Grdns., [1904] 2 (jh. 449 ; Ch(^8te^ Waterworks Co. v. 
ChoHter Union Grdns. (1907), 96 L. T. 566. 

1164. — ~ Adoption at adjourned sessions.] — 

It is no objection to an order, that the amount 
of costs, having been in the meantime taxed by the 
clerk of the peace, was inserted in the order at an 
adjourned sessions, as the circumstances of the 
case warranted the conclusion that the parties 
assented to such a course. Qu. : whether, 
without such consent, the adjourned sessions 
would have had jurisdiction to insert in the 
order of a matter heard at the original sessions. — 

R. V. Mortlock (1845), 7 Q. B. 459 ; 1 New Mag. 
Gas. 329 ; 2 New Sess. Gas. 108 ; 14 L. J. M. G. 
153 ; 6 L. T. O. S. 149 ; 9 J. P. 454 ; 9 Jur. 621 ; 
115 E. R. 562. 

Annotaiions : — Apld. R. V. Lambeth Highways Surveyors 
(1854), 3 C. L. R. 35. Refd. Ex p. L. B. & S. C. Ry. 
(1848), 3 New Mag. CJas. 12 ; Freeman v. Read (1860), 
9 C. B. N. S. 301. Mentd. Bancroft v. Mitchell (1867), 
8 B. & S. 658 ; R. v, Speyer, R. v. Casscl, [1916] 1 K. B. 
595. 

1165. ,] — If a ct. of quarter sessions on 

hearing an appeal direct costs to be given & 
adjourn the ct., it is sufficient to have the costs 
taxed bjr the clerk of the peace between the day 
of hearmg & the adjournment day, & on the 
adjournment day to draw up the order, inserting 
a direction to pay the amount of costs ascertained 
on the taxation. — R. v. Hampshire JJ. (1864), 
3 New Rep. 487 ; 33 L. J. M. G. 104 ; 9 L. T, 
730 ; 12 W. R. 441 ; sub nom. R. v. Hampshire 
JJ., Re Thurlow & Newport Parish Officers, 
28 J. P. 151. 

1166. .] — Rawnsley V. Hutchin- 

son, No. 971, ante. 

1167. .] — On an appeal to quarter 

^ssions, under 9 Geo. 4, c. 61, s. 27, sessions in 
Oct. last dismissed the appeal with costs. After 
the ct. had risen a clerk in the office of the clerk 


of the peace taxed the costs under protest of 
applt.’s attorney. Sessions had been adjourned, 

& before the day of adjournment the costs were 
certified, & the amount was inserted in the order 
of sessions. The order was removed into this ct. 
in Mar. for the purpose of enforcing it : — Held : 
the order of sessions purporting on the face of 
it to be drawn up by the ct. in the absence of any 
direct statement that it was not so drawn, will 
be presumed to have been rightly made ; & there 
had been a sufficient adoption of the taxation by 
the adjourned sessions, although no mention of 
the amount was made in ct. — R. v. Phillips, Be 
Phillips & Farquhar JJ. (1873), 29 L. T. 100 ; 
37 J. P. 824. 

(g) Enforcement of Order for Payment. 

See Summary Jurisdiction Act, 1848 (c. 43), 
s. 27 ; Quarter Sessions Act, 1849 (c. 45), s. 5. 

1168. Against public body — Without funds to 
pay.] — Where quarter sessions make an order giving 
successful applt. his costs, the course pointed out 
by Summary Jurisdiction Act, 1848 (c. 43), s. 27, 

Quarter Sessions Act, 1849 (c. 45), s. 5, must be 
pursued, although resps., public comrs., say they 
have no funds out of which to pay the costs, & 
that they dispute the validity of the order. 

Where there was an appeal against a rate made 
by comrs. under a town improvement Act, & 
applt. succeeded, & sessions made an or^ier for his 
costs, which resps. declined to pay, stating that 
they had no funds out of which to pay them, & 
that they should dispute the validity of the order, 
& no steps were taken under the sects., but applt. 
applied to this ct. for a rule for a mandamus 
commanding resps. to make a rate for the payment 
of such costs, the rule was refused. — Austin v. 
Milton-next-Sittingbourne Comrs. (1865), 29 
J. P. 760. 

Sub-sect. 5. — Reference to Arbitration. 

See Part XV., post. 

Sub-sect. 6. — Procedure in Particular Cases, 

A. Poor Law Cases. 

See Poor Law. 

B. Rating Cases. 

See Rates & Rating. 

C. Highway Cases. 

See Highways, Vol. XXVI., pp. 483-485, Nos. 
1950-1982. 

D. Licensing Cases. 

See Intoxicating Liquors, Vol. XXX., pp. 
58-66, 103, 104, Nos. 441-514, 793-802. 

E. Lunacy Actions. 

See Lunatics, pp. 262 et seq., ante. 

F. Actions Under Public Health Acts. 

See Public Health. 

G. Shipjy'mg Cases. 

See Shipping. 

H. Cases in regard to Commons and Rights of 

Common. 

See Commons, Vol. XI., pp. 85-87, Nos. 1038- 
1059. 


PART XIII. SECT. 1, SUB-SECT. 4.--L. (g). 

g. Formed order condition precedent.} — Re Bothwell & Bubnside (1900), 31 O. R. 696. — CAN. 
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I, Actions in regard to Food and Drugs. 

See Food &; Drugs, Vol. XXV., pp. Il5, 122, 
140, Nos. 387, 439, 570. 

J. Revenue Cases. 

Sec Eevenue. 


Sect. 2.— APPEAL TO fflGH COURT— CASE 

STATED. 

Sub-sect. 1. — In Generai.. 

See, generally, Summary Jurisdiction Act, 1857 
(c. 43) ; Summary Jurisdiction Act, 1879 (c. 49), 
s. 33. 

1169. Case now deemed to be stated under both 
Acts — Case stated under Summary Jurisdiction Act, 
1857 (c. 43).] — Justices stating a case under above 
Act may be taken to liave stated it under all 
their powers, including those of Summary Juris- 
diction Act, 1879 (c. 49). — Rochdai.e Building 
Society v. Rochdale Corpn. (1880). 51 J. P. 
134 ; 2 T. L. R, 397, D. 0. 

1170. Case stated under Summary Juris- 

diction Act, 1879 (c. 49).] — A special case, ex- 
pressed to have been stated under Summary 
Jurisdiction Act, 1857 (c. 43), only, was stated 
on the application of an informant, the informa- 
tion having been dismissed. An objection was 
taken that the appeal could not be heard, on the 
ground that the informant was not a person 
aggrieved within sect. 33 of above Act : — Held : 
liaving regard to sect. 33, sub-sect. 2 of above 
Act, the provisions of the two Acts as to stating 
cases must be read together, the informant 
being a party to the proceeding, the appeal could 
be heard. 

Qu. : whether a prosecutor after an acquittal 
IS a person aggrieved so as to be entitled to apply 
to the High Ct. under sect. 33 for an order requiring 
a case to be stated. — Stokes v. Mitcheson, [1902] 

1 K. B. 857 ; 71 L. J. K, B. 677 ; 86 L, T. 767 ; 
66 J. P. 615 ; 50 W. R. 553 ; 18 T. L. R. 543 ; 
20 Cox, 0, C. 254, D, C. 


Sub-sect. 2. — When Right of Appeal Exists. 

A. Person Aggrieved. 

Sec Summary Jurisdiction Act, 1879 (c. 49), 
s. 33. 

1171. Must be a party to proceedings — Tenant 
convicted under Metropolitan Streets Act, 1867 
(c, 134), s. 6 — Landlord not “ a person aggrieved.’’] 

metropolis, a tenant of D. left a package 
on the pavement of a court (in the city), 141 feet 
long & 25 feet wide, with two foot pavements, & 
was charged under above sect., with leaving the 
pac^ge longer than necessary. D . , the freeholder, 
contended that the ct. was private property for 
sole use of the tenants, & was not a street. 
Un the tenant being convicted : — Held : D. was 
not a a person aggrieved,’’ & was not entitled 
to have a special case stated under Summary 


Jurisdiction Act, 1879 (c. 49), s. 33 . — Drapers* 
Co. V. Hadder (1892), 57 J. P. 200 ; 9 T. L. R. 
36, D. C. 

Annotation : — Refd. Fose Best (1906), 75 L. J. K. B. 575. 

1172. Information against party dismissed — 
Under Probation of Offenders Act, 1907 (c. 17),] — 

A person was charged under the Military Service 
Acts, 1916 & 1918, with failing to appear when 
called out to attend for military duty. He 
claimed that he came within the exception con- 
tained in those Acts in favom? of “ regular ministers 
of any reli^ous denomination.” The justices 
were not satisfied tliat he came within the excep- 
tion, & they found the offence proved but dis- 
missed the information under above Act, con- 
sidering it inexpedient to inflict any punishment : 
— Held: there had been a “ determination” by 
the justices within Summary Jurisdiction Act, 
1879 (c. 49), 8. 33, & the accused was entitled to 
appeal therefrom by wav of case stated. — Oaten 
V. Auty, [1919] 2 K. B. 278 ; 88 L. J. K. B. 1072 ; 
121 L. T. 215 ; 83 J. P. 173 ; 35 T. L. R. 441 ; 
63 Sol. Jo. 554 ; 17 L. G. R. 697 ; 26 Cox, C. C. 
443, D. C. 

See, now, Criminal Justice Act, 1925 (c. 80), 
s. 7 (1). 

B. Conviction Order or Other Proceeding. 

(a) Dismissal of Information. 

Sec, now, Summary Jurisdiction Act, 1879 
(c. 49), s. 33. 

1173. Whether appeal lies.] — Davys v. Doug- 
lAvS, No. 1311, post. 

1174 . J — ^as apprehended by W., a 

constable, & brought before a justice, who dis- 
charged B. at once on the ground that he had been 
illegally apprehended. W. then applied for a 
case to be stated under Summary Jurisdiction 
Act, 1857 (c. 43) : — Held : as the matter was ended 
by the discharge of B., the magistrate had no 
power to state a case, there having been no deter- 
mination of an information, & there being no 
party any longer interested in the result of the 
case. — Williamson v. Bilborougii (1864), 28 
J. P. 745. 

1175. .] — Stokes v. Mitcheson, No. 1170, 

ante. 

Dismissal of purely criminal charge.] — 

See Sub-sect. 2, B. (6), post. 

Dismissal of Criminal Charge. 

1176. Whether appeal lies — On refusal to 
commit.] — (1) The ct. has no jurisdiction to hear 
an appeal against a decision of justices by way of 
case stated unless applt. has given resp. notice in 
writing of the appeal together with a copy of the 
case as required by Summary Jurisdiction Act, 
1857 (c. 43), s. 2, & this is so although applt. 
has been unable to serve resp., having failed to find 
him notwithstanding every effort to do so. 

(2) Semble : justices have no power to state a 
case under Summary Jurisdiction Act, 1879 (c. 49), 
s. 33, where they have dismissed an information 
for felony & declined to commit the person charged 
for trial.— Foss v. Best, [1906] 2 K. B. 105 ; 75 


PART XIII. SECT. 2, SUB-SECT. 

^ h. Wl^ther decision of Hiah Cc 

fhat pltf. had alrei 
taken the opinion of the Ct. of Q. 

stated by justloes, 

nvij.uuiUJU i OL Lliau that 

s^raiuat him, affirming 


jurisdiction of the justices. Demurrer 
to this plea overruled. — Devonshire 
(Duke) r. Foote (1872), 7 I. R. Kq. 
305.— IR. 

PART XIII. SECT. 2, SUB-SECT. 2.— A. 

k. Person pleading gwilty.'\ — R. v. 
Brook (1902), 5 Terr. L. It. 369.— 

CAN. 


PART XIII. SECT. 2, SUB-SECT. 2.— 
B, (a). 

1173 i. Whether appeal lies.] — Held : 
thei’c was no appeal in a case which 
the justices had pronounced too 
Insignificant to occupy their attention 
& to which the production of the 
certificate of the justices would have 
been a complete answer. — Chebley 
V. Gbassie (1868), 7 N. S. R. 191.— CAN. 
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Magistrates. 


Sect. 2 . — Appeal to High Court — Case stated: Sub- 
sect, 2, B, (6), C,y D., E\ <S^ F ; svh-secU 3, 
A, iSc B.\ 

L. J. K. B. 575 ; 95 L. T. 127 ; 70 J. P. 383 ; 22 
T. L. 11. 542 ; 21 Cox, C. C. 226, D. C. 


Annotations : — As to (1) N.F. Wills i’, McSherry, [1913] 1 

K. H. 20. Distd. Godman v. Crafton, [1914] 3 K. B. 803. 

Refd. VeriKT v. FJctchur (1909), 73 J. P. )31 : Hollidffe 

V. Riiislip-Northwood U. D. C. (1912), 77 J. 1\ 120. 

As to (2) Distd. R. V. AUcn, [1912] 1 K. B. 365. 

1177. Order of to costs under Costs In 

Criminal Cases Act, 1908 (c. 15), s. 6 (3).]— Wliere 
justices acting as examining justices under above 
sub-sect, dismiss a charge against a person for an 
indictable offence, not dealt with summarily, & 
order the prosecutor to pay the costs of the defence 
on the ground that in their opinion the charge was 
not made in good faith, they have power to state 
a special case for the opinion of the High Ct., &, 
if they refuse to do so, the ct. has jurisdiction to 
order thein to state a case. — B. v. Allen, [1912] 
1 K. B. 365 ; 81 L. J. Iv. B. 258 ; suh vom. B. v. 
Allen, Ex p, Hardman, 106 L. T. 101 ; 76 J. P. 
95 ; 28 T. L. B. 145 ; 22 Cox, 0. C. 669, D. C. 

1178. Dismissal under Probation of 

Offenders Act, 1907 (c. 17) — “ Accused an 

aggrieved person.’’] — Oaten v. Auty, No. 1172, 
ante. 


C. Court of Summary Jurisdiction. 

1179. When justices form a court of summary 
jurisdiction — Justices acting under private Act.] — 

Leicester, Borough (Deputies of Freemen) v. 
Hewitt, No. 1185, post. 

.] — See Courts, Vol. XVI., p. 99, Nos. 

6~14; Distress, Vol. XVIII., pp. 398, 399, 415, 
422, Nos. 1389-1397, 1546-1550, 1603-1605; 

Intoxicating Liquors, Vol. XXX., p. 69, Nos. 
546-548 ; Lunatics, p. 257, No. 176, ante ; 
Public Health ; Bates & Bating ; Theatres. 

Justices acting as examining justices in Indictable 
cases.] — See Hub-sect. 2, B. (6), ante. 

Cases under Summary Jurisdiction, Married 
Women Act, 1895 (c. 39).]— .SVe Husband & Wife, 
Vol. XXVII., pp. 568, 569, Nos. 6270-6272. 

I). 71 7 utters of J urisdiciion . 

See, now. Summary Jurisdiction Act, 1879 
(c. 49), s. 33. 

1180. Want of jurisdiction— Justices declining 
to hear case.] — B. v. West Biding JJ. (1866), 
6 B. & H. 802 ; 122 E. B. 1389 ; sub 7iom. B. V. 
Bawson, 15 L. T. 179 ; 31 J. P. 564, 

1181. Justices hearing case.] — In a pro- 

ceeding for a penalty under Contagious Diseases 
(Animals) Act, 1869 (c. 70), before the justices 
for the county of Pembroke, against the master of 
a vessel for having carried slieep on board such 
vessel without having the places used for such 
sheep divided into pens, as required by the Animals 
Order of 1 875, it was proved that the vessel brought 
the sheep from Ireland to New Milford, in Milford 
Haven, which is in the body of the county of 
Pembroke, & that the vessel arrived there without 
having the places on board for the sheep divided 
as required by the order. On these facts the jus- 
tices determined that they had no jurisdiction to 


convict the master: — Held: (1) the justices had 
jurisdiction as the offence continued, so as to be in 
Pembrokeshire within the jurisdiction of the 
justices, when the vessel arrived at New Milford 
with the sheep without pens, as required by the 
order ; (2) though Contagious Diseases (Animals) 
Act, 1869 (c. 70), s. 108, gives a power of appealing 
from the justices to the quarter sessions it does not 
deprive a party of the right to have a case stated 
for the opinion of the superior ct., under Summary 
Jurisdiction Act, 1857 (c. 43) ; (3) the justices 
having necessarily heard the case before they 
determined that they had no jurisdiction, the 
opinion of the ct. was properly applied for on a 
case under Summary Jurisdiction Act, 1857 (c. 43), 
instead of on an application for a Tnandainus to 
the justices Id hear. — Muir v. Hore (1877), 47 
L. J. M. C. 17 ; 37 L. T. 315 ; 41 J. P. 471, D. C. 

F. Where M agistrates' Order Discretionary. 

1182. General rule.] — (1) The power of justices 
to grant or refuse an order enabling a local autho- 
rity to enter lands under Public Health Act, 1875 
(c. 55), 8. 305, is wholly discretionary, their 
decision being, therefore, final. 

Pltf. applied to the justices under Public Health 
Act, 1875 (c. 55), s. 305, for an order authorising 
them, as the local authority, to enter upon certain 
lands of deft, for the purposes of the Act. The 
application was dismissed, but the justices stated 
a case under Summary Jurisdiction Act, 1857 
(c. 43), s. 2, for the opinion of this ct. : — Held: 
(2) the justices had no power to state a case, as 
this was not the determination of a complaint 
within Summary Jurisdiction Act, 1857 (c. 43), 
s. 2 ; (3) on a case being stated, resp. was entitled 
to his costs of opposing it, as without jurisdiction. 
— Diss Urban Sanitary Authority v. Aldrich 
(1877), 2 Q. B. 1). 179 ; 46 L. J. M. C. 183 ; 36 
L. T. 663 ; 41 J. P. 549, D. C. 

F. Effect of Other Statutes. 

1183. Whether right of appeal excluded — Appeal 
given to quarter sessions.] — The power of appeal 
to the quarter sessions given by 20 & 21 Viet. c. 83, 
does not take away the jurisdiction of the magis- 
trate under Summary Jurisdiction Act, 1857 
(c. 43), to state a case under that Act for the 
opinion of one of the superior cts. on a point of 
law arising under 20 & 21 Viet. c. 83. — Steele v. 
Brannan (1872), L. B. 7 C. P. 261 ; 41 L. J. M. C. 
85 ; 26 L. T. 509 ; 36 J. P. 360 ; 20 W. B. 607. 

1184. .] — Mumv. Hore, No. 1181, 

1185. Justices’ decision made final & con- 

clusive — By Act passed before Summary Jurisdic- 
tion Act, 1879 (c. 49).] — By a private Act of 1845, 
provision was made for allotments to be held by the 
deputies of the freemen in trust for freemen, 
or their widows, resident within the borough. 
Application had to be made to the deputies for any 
such allotment, & any person aggrieved with their 
decision could appeal to the justices, of the borough 
in petty or special sessions, whose determination 
was “to be final &; conclusive, & not removable 
by certiorari, or any other writ or process what- 
soever, into any of Her Majesty’s cts. of record.” 


PART XIII. SECT. 2, SUB-SECT. 2.— 

^ioht of appeal excltu 
given by Imperial slatuU 
Effect of avfse-quent Dominion statute. 
20 & 21 Vict. c. 43 (Imp.), giving 1 
power to a magistrate exercis; 
eumniary jurisdiction nndor Jen 
Act, to state a case for the opinion 
the Suporior Ct., is not provided 
or inconsistent with Con. Stat. 37 Vl 


c. 42, & is not repealed by sect, 
thereof. — R. v. Ah Pow (1880), 
B. C. R., pt. 1, 147.— CAN. 


m. Question involving validity of 

statute.] — A case can be stated by a 
justice under 52 Viet. c. 15, s. 6 (O), 
for the judgment of the ct. of appeal, 
only when the constitutional v^dlty 
of the statute imdor which ho had acted 
is called in question. — II. v. Edwards, 


R. 15. Lynch (1892), 19 A. R. 706.- 

CAN. 

n. .] — ^A case can 

stated by a justice of tho peace under 
R. S. 0. 1897, c. 91, 8. 5, for tho Judg- 
ment of tho ct. of appeal only when the 
constitutional validity of a statute Is 
involved. — R. v. Toronto Ry. Co. 
(1899), 26 A. R. 491.— CAN. 

o. Justices* decision made 
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By Leicester Extension Act, 1891, the borough 
had been enlarged to include certain afeas called 
“ the added areas.” Appct., a freeman of the 
borough, & resident in one of the added areas, 
applied to the deputies for an allotment, but his 
application was refused on the ground that he 
was not resident within the borough as con- 
stituted at the time of the enactment of the Act- 
of 1845. He appealed to the justices, who granted 
his application, but at the request of the dejiuties 
they stated a case under Summary Jurisdiction 
Act, 1879 (c. 49), s. 33 : — Held : as by Interpre- 
tation Act, 1889 (c. 63), s. 13, the words ” ct. of 
summary jurisdiction ” includes justices sitting 
under any Acts other than the Summary Juris- 
diction Acts, the justices here formed a ct. of 
summary jurisdiction from which an appeal lay 
by a case stated under Summary Jurisdiction Act, 
1879 (c. 49), s. 33. — Lpiicestpjr Borough (Deputes 
OF Freemen) v. Hewitt (1893), 62 L. J. M. 0. 51 ; 
68 L. T. 201 ; 57 J. P. 344 ; 5 R. 211, D. C. 

Metropolitan Building Acts.] — See 

Mpitropolis. 

Metropolitan Management Acts.] 

See Metropolis. 

Public Health Acts.] — See Public 

Health. 


Merchant Shipping Act, 1894 (c. 60). 

See Shipping. 

Friendly Societies Act, 1858 (c. 101).] 

See Friendly Societies, Vol. XXV., p. 326, 
Nos. 275, 276. 


peace & to be of good behaviour, & he made an 
order accordingly, or, in the alternative, that 
appct. should go to prison for four months. Appct. 
refused to enter into the recognisances. A rule 
nisi having been obtained calling upon the magis- 
trate to show cause why he should not s^te a 
case, the magistrate filed an affidavit in which he 
stated that appct. had been twice previously 
directed to find sureties to keep the peace, that 
serious sectarian riots had taken place in Liverpool 
on June 5 & 20 in connection with processions of 
appct. ’s Bible class, that the chief constable had 
reasonable grounds for anticipating a breach of 
the peace if the procession had taken place on 
.Tune 27, that a few days previously appct. had, 
in addressing a meeting, used insulting language 
with reference to Roman Catholics, that between 
the date of granting the warrant against ajipct. 
&; his decision he had had to hear charges against 
numbers of rioters animated by sectarian ani- 
mosities, & that he could not use any discretion 
in favour of a person who had acted as appct. 
had done : — Held : the rule nisi must be dis- 
charged ; the magistrate had ample grounds for 
saying that he would not be satisfied with any- 
thing less than appct. entering into his recognisances 
to be of good behaviour ; he was justified in 
refusing to state a case ; even although the day 
of the intended parade had passed, the magistrate 
had, in the circumstances of the case, jurisdiction 
to make such an order. — R. v. Little & Dunning, 
Ex p. Wise (1909), 101 L. T. 859 ; 74 J. P. 7 ; 
26 T. L. R. 8 ; 22 Cox, C. C. 225, D. C. 


Sub-sect. 3. — Duty of Justices. 

A, In General, 

See Summary Jurisdiction Act, 1857 (c. 43). 

1186. Whether objection must be formally 
taken—Matter going to root of jurisdiction.] — 

A magistrate cannot refuse to state a case on the 
ground that an objection has not been formally 
brought to his notice, where the objection is of 
such a kind as goes to the root of the whole matters 
before him for adjudication, & one, therefore, wliich 
he must be presumed to have known . — Ex p, 
Markham (1869), 21 L. T. 748; 34 J. P. 150; 
18 W. R. 258. 

1187. Discretion of justice.] — Appct. was called 
upon on June 26, 1909, at the instance of the cliief 
constable of Liverpool, to show cause why he 
should not be ordered to find sureties to keep the 
peace 6c to be of good behaviour. The informa- 
tion of the chief constable stated that appct. had 
iifiormed him that he intended to lead a parade of 
his Bible class through certain streets of Liverpool 
on Sunday, June 27, & that the chief constable 
apprehended 6c believed that if appct. did so the 
natural consequence would be a breach of the 
peace, riot, & disorder. Upon appct. undertaking 
at the hearing not to hold a procession on Sunday, 
June 27 , he was released on bail. At the adjourned 
hearing on July 1, the chief constable expressed 
his willingness to withdraw the proceedings as the 
proposed object had been attained — viz. the 
prevention of the procession on June 27, but the 
magistrate refused to allow this unless appct. would 
enter into his own recognisances to keep the 


. B, Point of Late Involved. 

See^ (jenerally, Summary Jurisdiction Act, 1857 
(c. 43), s. 4 ; Summary Jurisdiction Act, 1879 
( 0 . 49), s. 33. 

1188. Justices bound to state a case.] — Green 
V, Pensam (1858), 22 J. P. Jo. 737. 

1189. ^.J — Justices under Summary Juris- 
diction Act, 1857 (c. 43), are not bound to state 6c 
sign a case on demand, unless they think it involves 
some doubtful or difficult point of law. — Crick v. 
Crick (1858), 6 W. R. 594 ; 22 J. P. Jo. 368. 

1190. .] ~R. v, Watson JJ. (1884), 48 

J. P. Jo. 149, D. C. 

1191. .] — R. V, Priestley (1885), 49 J. P. 

' Jo. 148, D. 

1192. .] — A police magistrate, acting under 

Metropolis Management Act, 1855 (c. 120), 

s. 129, decided that certain ashes from the furnaces 
of an hotel were not “ refuse of trade ” within the 
sect., & declined to state a case on the ground that 
the decision was ” final & conclusive ” & no point 
of law arose : — Held : in the circumstances, there 
was a question of law upon the construction of 
sect. 129, 6c the magistrate was not entitled to 
refuse Id state a case. — R. v. Bridge (1890), 24 
Q. B. D. 609 ; 59 L. J. M. C. 49 ; 62 L. T. 297 ; 
54 J. P. 629 ; 38 W. R. 464 ; 17 Cox, C. C. 66, 
D. C. 

Annotations: — Apld. Goodwin v. Sheffield Corpn., [1902] 

1 K. B. 029. Coasd. Kydd u. Liverpool Watch Committee, 

[19071 2 K. B. 591. Distd. WeBtminster Corpn. v. Gordon 

HotelH, [1907] 1 K. B. 910 ; Wills v. MeSherry, [1914] 

1 K. li. 610. Befd. Manchester Profiteering Committee 

V, Samuel (1920), 89 L. J. K. B. 684. 

1193. What amounts to point of law — Decision 
founded on decision of High Court from which no 


7 1 linn \ — . ''"'vv.vM.on/c.. J AV. V. MCN 

(1907), 42 N. S. R. 180. — CAN. 

^ * • J T?lioro Is 

authority which enables a magisti 
to state a case for the opinion of 
Cl. in prosecutions under Liquor - 
^.) for offences in respect of wh 
there Is no appeal. — R, v, Maodon^ 


(Alta.), [1922] 2 W. W. R. IGG ; 69 
D. L. R. 251 ; 37 Can. Crim. Cas. 298. 

—CAN. 

Q, Conviction for keeping 

disorderly house.] — R. v. Davidson 
(Alta.), [1917] 2 W. W. R. 718; 35 
D. L. R. 94 ; 28 Can. Crim. Cas. 56. — 

CAN. 


PART XIII. SECT. 2, SUB-SECT. 3.— B. 

11881. Justices houjid to state a case .] — 
R. V. Lee Wing King (Ont.) (1922), 
37 Can, Crim. Cas. 16.— CAN. 

r. What amounts to point of law.] 
— Where justices in petty sessions 
decide that complainant being fl 
known agent may sue for a debt due 
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Magistrates. 


Sect, 2. — Appeal to High Court — Case stated : Sub- 
sect, 3, C,f D,y E, F,; sub-sect, 4, A, 
{a) 

appeal lies.] — A magistrate ought not to be ordered 
to state a case, upon the ground that his decision 
was erroneous in point of law, when he has decided 
in accordance with a previous decision of the 
Q. B. Div. upon the same point from which there 
was no right of appeal. — K. v, Shiel (1900), 82 
L. T. 587 ; 16 T. L. R. 349 ; 19 Cox, C, C. 607, 
C. A. 

Annotation : — Mentd. Dickscc r. Hoskiiis (1901 ), 85 L.T.205. 

C, Question of Fact Involved, 

SeCy generally y Summary Jurisdiction Act, 1857 
(c. 43), s. 4 ; Summary Jurisdiction Act, 1879 
(c. 49), s. 33. 

1194. Justices should refuse to state case.] — 

Crick v. Crick, No. 1189, ante. 

1195. .] — The ct. will not entertain an 

appeal from a decision of a magistrate, under 
Summary Jurisdiction Act, 1857 (c. 43), upon a 
question of fact. — N ewman v. Baker (1860), 8 
C. B. N. S. 200 ; 141 E. R. 1142. 

Annotation: — Refd. Shiel v. Sunderland Corpn. (1801), 0 

H. & N. 79C. 

1196. .] — A. was committed by the justices 

for deserting his wife <fe family. It appeared that 
they had been known as man & wife for twenty 
years, & their daughter, aged thirty-seven, said 
she had always looked upon them as married ; 
he had compromised a previous charge of the same 
nature by agreeing to pay 5s. a week. In 1858 
A. was married to another woman, was charged 
with bigamy & discharged. On the hearing of the 
charge of desertion, it was contended that there 
was no proof of deft.’s marriage ; it was then 
proposed to call the woman, but he objected to 
this on the ground that her evidence was not 
admissible. The justices committed A., & refused 
to gi*ant a case for the opinion of this court : — 
Held ; they had well determined. — R. v. Yeo- 
AIANS (1860), 1 L. T. 369 ; 24 J. P. 149. 

1197. .] — Justices are not bound to state a 

case under Summary Jurisdiction Act, 1857 (c. 43), 
when the application discloses no point on which a 
case ought to be granted. — R. v, Rutlandshire 
JJ. (1866), 13 L. T. 722. 

1198. .] — Re Basingstoke School (1877), 

41 J. P. Jo. 118, D. C. 

1199. .]— R. v, Welby (1883), 47 J. P. Jo. 

405, D. C. 

1200. .] — The G. road was a lane 340 feet 

long ; there were no buildings on either side of 
it, except four houses at one part of it, & the land 
was boimded on the north & south by back 
gardens & the backs & sides of houses. In pro- 
ceedings taken by the Fulham Board of Works 
for the paving of the lane as a “ new street ” 
witliin the meaning of Metropolis Management 
Acts, the magistrate held that the lane was not a 
“ street ” within the above Acts, & refused to 
state a case under Summary Jurisdiction Act, 
1857 (c. 43), as he considered the question one of 
fact : — Held : the question whether the lane was 
a “ street ” or not was a question of fact & not of 
aw, & the magistrate could not be compelled to 


state a case. — R. v, Sheil (1884), 50 L, T. 590 ; 
49 J. P. 68, D. C. 

1201. .]-—Ex p, Hawke (1894), 10 T. L. R. 

667, D. C. 

1202. .] — Resps. F. & B., were charged 

with wilfully & falsely pretending to be respectively 
doctors of medicine, contrary to Medical Act, 
1858 (c. 90), s. 40. In F.’s case, the only proof of 
the charge offered was a copy of the Medical 
Register for the year, in which her name did not 
appear, & the evidence of the informant, a retired 
doctor of medicine, to whom she gave a medical 
certificate signed with the letters M.D. after her 
name. She had a degree of M.D., of the Uni- 
versity of Zurich, 1877, in respect of which she 
had at one time been registered. In B.’s case, the 
only proof was a copy of the Medical Register 
for the year, in which B.’s name did not appear, & 
the evidence of the same informant, who had 
twice consulted B. & received from him, for pay- 
ment, medical advice & medicine, & an unsigned 
certificate. In B.’s handbills, on the window 
blinds of his place of business, he was described 
as “ Dr. B., M.D., U.S.A.,” & in his consulting room 
was hung up what purported to be a diploma of 
some American university. The magistrate dis- 
missed the summons in either case, on the ground 
that there was no proof of any wilful & false 
pretence : — Held : the magistrate could not be 
called upon to state a case, as his determination 
had proceeded solely on a question of fact. — 
R. v. Lewis & Frickhart, R. v, IjEwis & Bridg- 
water (1896), 60 J. P. 392, 433 ; 12 T. L, R. 415 ; 
40 Sol. Jo. 515, D. 0. 

1203. .] — A railway co. acquired a piece 

of land solely for the purpose of their railway & 
works, but for the time it was used as garden 
ground for which the railway co. received rent, 
the justices found as a fact that the land was not 
used by the railway co. solely or in any way or 
at all as a part of their railway or works, & that 
therefore the co. were not entitled to the exemp- 
tion provided by 55 & 56 Viet. c. 57, s. 22 ; — 
Held : tliis was a question of fact on which there 
was evidence for the justices, the ct. would not 
grant a writ of mandamus for them to state a 
case. — R. v, Jones & Barry Urban District 
Council, Ex p. Mein (1907), 96 L. T. 723 ; 71 
J. P. 326 ; 5 L. G. R. 722, D. C. 

SeCy alsoy Sub-sect. 6, B. & 0., post, 

JJ, Application Frivolous, 

See Summary Jurisdiction Act, 1857 (c. 43), s. 4. 

1204. Justices may refuse to state a case — 
Necessity to give certificate.] — Sect. 4 [20 & 21 
Viet. c. 43] provides that if the justices be of 
opinion that the application is merely frivolous, 
but not otherwise, they may refuse to state a 
case, & shall, on the request of applt., sign & 
deliver to him. a certificate of such refusal. In 
this case the justices were in this dilemma — ^they 
ought either to have stated a case or to have given 
a certificate that the point was frivolous (Rid- 
ley, J.). — R. V. Bell, etc. JJ., Ex p, Flinn & 
Sons (1899), 15 T, L. R. 487, D. C. ; subsequent 
proceedings, sub nom. Ex p, Flinn So Sons (No. 2), 
[1899] 2 Q. B. 607, D. C. 


to his principal such a decision is on 
which involves an important quostio: 
or principle of law within Justices Acl 
1898, 8. 2. — Bevan V. Moore (1899 
24 V. L. R. 634. 792.— AUS. 


PART Xm. SECT. 2, SUB-SECT. 3.- 

1194 i. Justices should refuse to si 
case ,] — R. V, Taylor, Ex p. T 
(1879), 5 V. L. R. (L.) 108.— AUS. 


1194 ii. .] — Ritchie v. Proud- 

FOOT, Mac. 1098. — N.Z. 


PART XIII. SCOT. 2, SUB-SECT. 3.— D. 

1204 i. Justices may refuse to state a 
case — Necessity to give cerHflcatc .] — 
When giving a certificate under Justices 
of the Poaoo Act, 1908, s. 294. a Justice 
should state spwifloally that he Is of 
opinion that, the application is merely 


frivolous & that ho refuses to state a 
case on that ground. — Kerrigan v, 
Hutchison (1914), 34 N. Z. L. R. 503. 

—N.Z. 

t. .] — The only power a 

magistrate has to refuse to state a case 
is that conferred by Justices Act, s. 103. 
Under that section he may refuse if, in 
his opinion, the application Is frivolous. 
— Exp. Henderson, 42JN. S. W. W. N. 
72.— AUS. 
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E, Application by Attorney -General^ 

See Summary Jurisdiction Act, 1857 (c. 43), s. 4. 

1205. Justices bound to state a case.] — S. was 
[summoned at the instance of an officer of the 
Inland Revenue to recover a penalty imposed by 
Medicines Stamp Act, 1812 (c, 150), s. 2, in respect 
of the sale unstamped of a box of lozenges called 
“ Pure Gum Pastilles,” when the justices dis- 
missed the summons. On an application to them 
to state & si^ a case for the opinion of the High 
Ct., the justices refused on the ground that the 
appUcation was frivolous under Summary Juris- 
diction Act, 1857 (c. 43), s. 4. Subsequently, 
on motion being made on behalf of the A.-G. 
for a rule to the justices to state & sign a case, the 
ct. made the rule absolute. — R. v. Shakpe (1002)* 
07 J. P. 181, D. C. 


E, Enforcement of Duty* 

SeCy generally. Sect. 3, post 

1206. By rule In nature of mandamus — Ordering 
justices to state case.]— R. v. Allen, No. 1177, ante* 

1207. When rule granted — Determination wrong 
on face of proceedings.]— To enable the ct. to 
interfere it^ must appear that the determination 
of the justices was wrong. — R. v* Macclesfield 
JJ. (1800), 2 L. T. 352. 

1208. Discretion of court — Justices’ decision 

virtually correct.] — The High Ct. has jurisdiction 
under Summary Jurisdiction Act, 1857 (c. 43), 
s. 6, to determine whether it is proper to order the 
justices to state a case, & therefore in a case 
where the justices have acquitted but ought to 
have convicted with a nominal penalty the High 
Ct. is not compelled to order the justices to state 
a special case.— R. v* Davey, [1899] 2 Q. B. 301 ; 
80 L. T. 798 ; 15 T. L. R. 344 ; 19 Cox, 0. C. 365 ; 
sub nom* R. v* Davey, Ex p* Bishop, 68 L. J. 
Q. B. 675 ; 63 J. P, 515 ; 43 Sol. Jo. 478, D. 0. 

1209. To what court application should be made.] 
^PP^cation for a i^e calling upon justices 

to show cause why a case should not be stated 
under Summary Jurisdiction Act, 1857 (c. 43), 
be made to the Ct. of Q. B, Div., & not to 
the Div. Ct. of Appeal. — Re Ellershaw, Ex p, 
Longbootom (1876), I Q. B. D. 481 ; 45 L. J. M. 0. 
163 ; Z Char. Pr. Gas. 114 ; 40 J. P. Jo. 342. 


Sub -SECT. 4.— Procedure. 

A, Application to Justices* 

(a) In General, 

1210. Strict compliance with Summary Juris- 
diction Rules, 1886, r. 18 — Whether condition pre- 
cedent to right of appeal.] — A court of summary 
junsdiction has no power to state a special case 
c Jurisdiction Act, 1879 (c. 49), 

s. oo, unless an application has been made to the 
ct. m writing, & unless a copy of such application 
as been left with the clerk of the ct. within seven 
ays from the date of the proceeding to be ques- 
®'‘^^ording to above rule. — South Stap- 
Waterworks Co. v. Stone (1887), 
19 Q. B. D. 168 ; 56 L. J. M. C. 122 ; 57 L. T. 368 ; 


51 J. P. 662 ; 36 W. R. 76 ; 16 Cox, C. C. 300, 

D. C. 

Annotations: — Folld. Lockhart v. St. Albans Corpn. (1888), 
21 Q. B. D. 188 ; Westmore v. Paine, [1891] 1 Q. B. 482 ; 
R. V. London (Lord Mayor) & Northfleet White Lead Co. 
(1893), 9 T. L. R. 426. 

1211. .] — Lockhart v. St. Albans 

Corpn., No. 1217, post 

1212. .] — By Summary Jurisdiction 

Rules, 1886, r. 18, an application to a ct. of 
summary jurisdiction under Summary Juris- 
diction Act, 1879 (c. 49), s. 33, to state a special 
case shall bo made in writing. Applt. having 
been convicted by a ct. of summary jurisdiction 
consisting of five justices, made an application 
in writing for a case to two only of such justices, 
who stated & signed the case : — Held : applt. 
had not complied with the directions of the rules 
under Summary Jurisdiction Act, 1879 (c. 49), 
s. 33, & there was consequently no power to state 
the case. — W estmore v. Paine, [1891] 1 Q. B. 
482 ; 00 L. J. M. C. 89 ; 64 L. T. 55 ; 55 J. P. 
440 ; 39 W. R. 463 ; 7 T. L. K. 214 ; 17 Cox, 
C. C. 244, D. C. 

Annotaiimi : — Consd. R. v. Stokc-on-Treiil JJ., [1926] 2 
K. B. 461. 

1213. — -.] — R. V* London (Lord Mayor) 

& Northfleet White Lead Co. (1893), 9 T. L. R. 
426, D. C. 

1214. .] — Lane v* Rendall, as re- 

ported in [1899] 2 Q. B. 673. 

Annotation : — Mentd. L. C. C. v. I’oyiiu, IJ'JO IJ 1 K. B. 191. 

See, now. Summary Jurisdiction Rules, 1915, 
r. 52. 

1215. Must be in writing.] — Qu. : where a case 
is applied for under Summary Jurisdiction Act, 
1857 (c. 43), s. 2, whether the application to the 
justices must be in writing. — PoTroN (Church- 
wardens) V. Brown (1864), as reported in 28 
J. P. 408. 

Annotation: — Consd. South SlaffordHhm! Waterworks Co. 
V. Stone (1887), 56 L. J. M. (k 122. 

1216. .] — South Staffordshire Water- 

works Co. V. Stone, No. 1210, ante. 

1217. .] — The ct. has no jurisdiction to 

entertain a special case stated under Summary 
Jurisdiction Act, 1879 (c. 49), s. 33, unless the 
directions given by Summary Jurisdiction Rules, 
1880, r. 18, have been complied with. 

Therefore in a case where no notice of applica- 
tion for the case in writing had been given to the 
justices making the order appealed against, though 
a notice of application in writing had been served 
on their clerk : — Held : there was no power to 
state a case, & the appeal must be dismissed. — 
Lockhart v. St. Albans Corpn. (1888), 21 Q. B. D. 
188 ; 67 L. J. M. C. 118 ; sub nom* Rutter v* 
St. Albans Corpn., Lockhart v* St. Albans 
Corpn., 52 J. P. 420 ; 36 W. R. 800, C. A. 

Annotations : — PoUd. Westmore v. Paine, [1891] 1 Q. B. 
482, Refd. K. V. Lincolrishiro Appeal Tribunal, Ex j>. 
Stubbins, [1917] 1 K. B. 1. 

(6) Time for* 

See Summary Jurisdiction Rules, 1915, r. 52. 

1218. Service of application.] — R. v. Knill 
( 1803), 57 J. P. Jo. 277. 

Annotation : — Apld. H. V. Stokc-on-Tient JJ., [1926] 2 K. B. 
461. 


PART XIII. SECT. 2, SUB-SECT. 8.- 

Amli^tion to Supreme Co, 
refuses to state a ( 
8 J^tioes of the Peace Act, II 
fa remedy open to ap 

the Supremo^ 

Viyi4), 34 N. z. L. R. 603.~-N. Z. 


PART XIII. SECT. 2, SUB-SECT. 4.— 
A. (a). 

b. Strict compliance with prov^isions 
of code — Whether condition precedent to 
right of appeal.] — R. v. Earley (No. 2) 
(N. W. T.) (1906), 3 W. L. R. 193.— 

CAN. 

0. .] — A party applying 

to a justice for a stated case must 


comply strictly with Criminal Code, 
8. 761, & the Rules of Ct. made in that 
behalf under Orinxinal Code, s. 676. The 
provisions of said sects, arc not merely 
directory. — Perritt v. Keillt, [1921] 
3 W. W. R. 333 ; 62 D. L. R. 299 ; 35 
Can. Grim. Coh. 401 ; 14 Sask. L. R. 
457.— CAN. 

1216 i. Must he in writing .] — An 
application by telegram to a justice 
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Magisteates. 


Sect. 2. — Appeal to High Court — Ca^e stated: Sub- 
sect 4, A. (b), ic) d- id), <&: B. [a) cfc (h).] 

1219. .] — Appct., against whom a bas- 

tardy order had been made by resp. justices, left 
with the clerk of the justices witliin seven clear 
days a written application to the justices to state 
a case, but did not leave therewith copies for each 
of the justices as required by Summary Juris- 
diction Rules, 1915, r. 52, wliich provides : “ An 
application to a ct. of summary jurisdiction under 
Summary Jurisdiction Act, 1879 (c. 49), s. 33, to 
state a special case shall be made in writing 
sliall be left with the clerk of the ct. at any time 
witliin seven clear days from the date of the 
proceedings to be questioned, & there shall also be 
f liim a copy of such appliuauon for eacn 

of the justices constituting such ct. which shall be 
duly forwarded by him to each of the said justices. 

. . . The justices, being informed that ajipct. 
had gone to Canada, declined to state a case 
without additional security for costs. Appct. 
theii obtained a rule nisi for an order to the 
justices to state a case on the gi’ound that they 
had no jurisdiction to require additional security : 
blcld : tlio limitation of seven clear days in 

r. o2 applied not merely to the application to state 

a case hnf. ^ . .. 



compliance with the 

this respect was a condition precedent to 
ine jurisdiction of the justices to state a case, 
where Oiere had not been such compliance the ct. 
ought in its discretion not to order the justices to 
state a case & the rule nis'i must be dischnrore^i — 

. t > 

svO MOOT. K. V. Stoke-on-Tkent JJ.,” 

hotgh, ia5 h. T. 122 ; 90 J. P. 144 ; 

668, D. C. 


■ « « 

-Consd. It. V. Stuke-on-Trent JJ., [1926] 


Annoiat inn 
K. n. 461. 

J—R. V. 8toke-on-Trent JJ., No 

1219, ante. 

1222. Limitation of time — Sunday to be in 
eluded.] — Sunday is to be computed in the threi 
days allowed for an application to justices to stat< 
a case for the opinion of one of the superior cts 

11 n Tl # if' n r T~«-i 21 A - t 


oi* T m Li. J. U. R. 224 

; 6 W. R. 617 

140 E. R. 1085. 

. Morris r. Barrett (1859), 7 C, B. N. 
Simpkin (1859), 2 B. & E. , wooc 
house V. Woods (1859), 29 L. J. M. C 149 ’ Mortffln 
Edwards n r. tj c. m nr. wJiij 



T Ti t^oatcg (1870 

14 C 'b N q’ Hitchcocks (1863 

1 ti • ^ ’ Butter r. St. Albans Corpn., Lockha; 

r. fet. Albans (/orpn. (1888), 52 J. p, 420 


1223. .] — Where the last of the three 

days allowed for an application to justices to state 
a case under Summary Jurisdiction Act, 1857 
(c. 43), 8. 2, falls on a Sunday, it is to bo computed 
as one of the days, & an application made on the 
Monday is too late. — Wynne v. Ronaldson 
(1865), 12 L. T. 711 ; 29 J. P. 600 ; 13 W. R. 899. 


(c) Service of Application. 

1224. Service of copies — Service on Justices or 
justices* clerk.] — Where an application is made 
under Summary Jurisdiction Act, 1879 (c. 49), 
s. 33, to a ct. of summary jurisdiction to state a 
special case, it is a sufficient compliance with the 
rule dated Mar. 20, 1900, made in substitution of 
Summary Jurisdiction Rules, 1880, r. 18, if the 
previous practice of serving a copy of the applica- 
tion on each justice personally is followed instead 
of leaving the justices’ copies with the clerk of the 
ct.~R. V. Woodcock, [1907] 2 K. B. 104; 70 
L. J. K. B. 083 ; sub nom. R. v. Woodcock, Ex p. 
Pennington, 90 1.. T. 072 ; 71 J. P. 211 ; 21 
Cox, C. C. 429, D. 0. 

] -See, also. Nos. 1218, 1210, ante. 

710W, Summary Jurisdiction Rules, 


{d) Recognisances. 

See., generally ^ Summary Jurisdiction Act, 1857 
(c. 43), s. 3 ; Summary Jurisdiction Rules, 1915, 
rr. 28, 52. 

1225. Recognisance given before case delivered — 
& within three days from determination of case.] — 

Wlicre justices convict, &, upon being immediately 
thereupon applied to for a case, accede at once, it 
is sufficient, under Summary Jurisdiction Act, 
1857 (c. 43), s. 3, that applt. enter into a 
recognisance within tliree days from the determina- 
tion <fc before a case is stated & delivered to liim, 
though the recognisance be not entered into “ at 
the time of making such application.” — C hapm*'^^ 
SON (1858), 1 E. & E. 25 ; 28 L. J. M. _ . 
; 32 L. T. O. S. 89 ; 23 J. P. 228 ; 5 Jur. N. S. 
134 ; 120 E. R. 817. 

innotaiions : — Refd. SirnpHOn v. Johnson (1859), 23 J. P. Jo. 
756 ; Aslidnwn nnHis (1862), 26 J. P. 312 ; Stanhope 

L. J. M. a " ' 


V. 

1226. — — Though not within the three days.] — 

The recognisances required to be given by aiiplt. 
on a case stated by justices, under Summary 
Jurisdiction Act, 1857 (c. 43), s. 3, need not be 
^ven witliin the three days mentioned in s. 2 ; it 
is enough if this is done before the case is given out 
by the justices. — Stanhope v. Tiiorsby (1866), 
L. R. 1 C. P. 423 ; Har. & Ruth. 459 ; 35 L. J. 


^ 1 . ^uy puaoo 10 state <te sign a case um 
Justices of the Peace Act, 1882, s. 2 
18 a sufficient application in writ, 
imder that sect. — Fountain 

McDonell (1904). 23 N. Z. L. li. 913 


PART Xni. SECT. 2, SUB-SECT. 4 
A. (0). 


part XIII. SECT. 2, SUB-SECT. 
A. (d). 

e. liecopnisaTice given before 
rocognisance for up 
niay bo entered into at any time h< 
the special case is stated & dcliverc 

n 87 ?\ P' HuTHKR] 

(1877), 3 V. L. II. (L.) 126.—AUS. 


jxccnanisanee given bi 


tomt 


- sufficient ~ to birJ muni 

npahty ]-~^homa3 V. Hall (1904), ^ 
W. A. L. K. 110.— AUS. 

g. Recognisance given after cast 
opened.] — Best wick v. Bell (1889), ] 
Terr. L. R. 193.~CAN. 


h. lonn .] — A recognisance entered 
into under Criminal Code, s. 880, is 
bad If the word ** personally 
omltt<5d from the condition to appear 
& try the appeal & abide the judgment 
of the ct, thoroupon, — II. v. Wedueu- 
Byiw, p. Sprague (1903), 30 
N. B. R. 213.— CAN. 

k. ~~*1 — A recognisance under 
sect. 750 of the Code to secure the 
appearance of an applt. on an appeal 
from a summary conviction adjudging 
imprisonmont, must be conditioned 


that applt. do “ personally ” appear, & 
the omission of the word “ personally ” 
renders the recognisance void. — R. 
(OoRBALLis) V. Schick (Sask.), [1921] 
' W. W. R. 225 ; 55 D. L. K. 583.— 
CAN. 


58 D. L. R. 239.— CAN. 

m. When recognisance estreated.] 
R. V. 

227.- 


MM / 4 rk i V 


n. Jurisdiction to take — Whether 
Iiregamed.]— The Ct. of K. B. will 
presume that a magistrate who takes 
a recognisance to appear in that ct., had 
authority or information for so doing. — 
R. V. COLCLOUGH (1800), Rowe, 470. — 
IR. 


o. Deposit in lieu of recognisance.] 
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M C. 182 ; 14 L. T. 332 ; 30 J. P. 342 f 12 Jur. 
N. S. 374 ; 14 W. B. 651. 

Annotation : — Reid. R. v. Kettle, Exp. Ellis, [1905] 1 K. B. 

212. 

1227. Recognisance given alter case delivered.] — 

Application to justices to state a case was made on 
Sept. 21, 1893. The case was not stated till 
Dec. 20, following, & applt. did not enter his 
recognisance till Dec. 21 : — Held : that there had 
been no compliance with rule 18. of the rules of 
188G under Summary Jurisdiction Act, 1879 
(c. 49 ). — Walker v. Delacombe (1894), 63 L. J. 

M. C. 77 ; 68 J.P. 88. 

1228. Whether fresh recognisance required — 
Bankruptcy of appellant & death of surety — Before 
case delivered.] — Applt. having been convicted at 
a metropolitan police ct. of an offence against 
London Building Act, 1894 (c. ccxiii), applied to 
the magistrate to state a case, & his appUcation was 
1 ‘efused. Applt. then entered into a recognisance 
with one surety with the consent of the magistrate 
under Summary Jurisdiction Act, 1857 (c. 43), 
s. 3, to prosecute the appeal & applied to & 
obtained from the High Ct. a rule absolute for a 
mandamus to the magistrate to state the case. 
In the meantime applt. had been adjudicated bkpt., 
k. his surety had died. The magistrate stated & 
signed the case in pursuance of the order of the ct., 
hut declined to deliver it up until applt. had 
entered into a fresh recognisance : — H eld : the 
recognisance previously entered into was valid, & 
the magistrate had no authority to require a fresh 
recognisance, — 11. v. Kettle, Ex p. Ellis, [1905] 
1 K. B. 212 ; 74 L, J. K. B. 254 ; 92 L. T. 59 ; 69 
J. P. 55 ; 53 W. B. 364 ; 21 T. L. R. 151 ; 3 
L. G. R. 112 ; 20 Cox, C. C. 753, D. C. 

1229. Appeal by corporation — Recognisance 
entered Into by clerk — Must be made on behalf of 
corporation — & charge corporate property.] — 
Where, on a case stated by justices, a})plts. are 
a corpn., a recognisance entered into by their clerk, 
which does not show that it was entered into on 
their behalf & that it is their proi)erty which is 
made liable, does not satisfy Summary .Turis- 
diction Act, 1857 (c. 43), s. 3. — Leyton Urban 
District Councils. Wilkinson (1926), 43 T. L. R. 
35 ; 70 Sol. Jo. 1069 ; 90 J. P. Jo. 600, D. 0. 

B. Form of Special Case. 

(a) In General. 

SeCy generally^ R. S. C., Ord. 34 ; & C. O. R., 
r. 129, 131, 132. 

1230. What should be set forth — Facts which 
have arisen — & decision thereon.] — In stating a 
case for the opinion of the High Ct. under Local 
Government Act, 1888 (c. 41), s. 29, the facts which 


have actually arisen, & the decision thereon, must 
be set forth ; & the High Ct. will not answer 
abstract questions as to the construction (jf the 
statute, uidess arising out of facts which have 
actually occurred. — Re Cardigan County Council 
(1890), 54 J. P. 792. 

1231. Conclusion of fact — & not the 

evidence.] — Wliero by statute an appeal by special 
case is confined to matters of law, the case should 
set forth the conclusion of fact drawn by the ct. 
below, & not the evidence itself . — Ex p. White 
(1842), 3 Mont. D. & De G. 7. 

1232. .] — In stating a case for 

the High Ct., justices sliould state facts which 
they consider to have been proved, & not merely 
evidence from which facts may be inferred. 
Semble : if this rule is disregarded, the ct. will, in 
future, remit the case for restatement. — Star 
Tea Co., Ltd. v. Neale (1909), as reported in 
8 L. G. R. 5, D. C. 

1233. Title of affidavits.] — Wlien a case stated & 
signed by justices is transmitted to the superior 
ct., all affidavits made in the matter must be 
entitled in the names of the parties, even though 
tlie affidavit is made with a view to show that the 
appeal has been wrongly received & set down in 
the paper. — Johnson v. Simpson (1859), 1 L. T, 
60 ; 23 J. P. 775. 

1234. Form of appendix — Evidence & docu- 
ments set out at length.] — Hadley v. Perks, No. 
322, ante. 

1235. Shorthand notes of proceedings before 
Justices — Stated to be deemed part of case — Whether 
entertained by court.] — Tlie ct. refused to look 
at shorthand notes of proceedings before justices 
annexed to a special case stated by them, although 
the case contained a paragraph stating that the 
shorthand notes were to be deemed part of the case. 
— Needham & Co., Ltd. v. Worcestershire 
County Council (1909), as reported in 7 L. G. R. 
595. 

Annotation : — Mentd. Kylo v. Jenvers (1911), 81 L. J. K. B. 

255 . 

[h) Signature of Case, 

1236. Signature of all justices necessary — 
Whether assenting to decision or not.] — A case 
stated under Summary Jurisdiction Acts for the 
opinion of the High Ct. should bo signed by aU the 
justices taking part in the hearing & determination 
of the ct. of summary jurisdiction, whether assent- 
ing to or dissenting fiDm the decision of that ct. — 
Barker v. Hodgson (1904), 68 J. P. 310, D. C. 

1237. Extension of time granted.] — 

Nantyglo Urban District Council v. Ebley 
(1905), 69 J. P. Jo. 40, D. C. 


— Dt'fi. doi^OHitud a marked clicqno 
for SlOO with the convicting magiH- 
trate : — Held : the rccogniBaiice was 
a condition precedent to the jurisdic- 
tion of the ct. to hear the appeal, & 
no substitute w’aa permissible. — K. r. 
Geiser (1901), 21 C. L. T. C04 ; 8 
B. C. R. 1C9.— can. 


P* .] — 71. V. NEUBKltQER (1902), 

B. C. 11. 272.— CAN 


q. .] — Fountain v. McDonell 

(1904), 23 N. Z. L. R. 913.— N.Z. 


r. Production — Whether evidenc 
that recognisance given within prope 
time.]— On an objection that a recognis 
anoe had not boon entered into wlthh 
the time prescribed by Justices of th 
Peace Act, s. 292 : — Held : productioi 
of the recognisance as transmitted b; 
the registrar under sect. 325 is no 
proof of the olroumstanoes in which 1 
was given & does not relieve reap, o 
^obligation. — P urvbb v. Inqli 
(1915), H N, lif 1051.— N.Z. 


t. J)nty of justices to jix amount.] 
— Where an appeal is taken by w^ay of 
stated case under Summary Juris- 
diction Act, 1908, s. 62, from a ct. of 
summary criminal jurisdiction, the ct. 
must immediately fix the amount of 
consignation or caution to enable applt. 
to comply timeously with the require- 
ments of the sect. — Mackintosh v. 
Wooster, [1919] S. C. (J.) 15.— SCOT. 

a. Excessive amount demanded.] 

— Learmouth V. Salmon, [1926] S. C. 
(J.) 103.— SCOT. 

PART XIII. SECT. 2, SUB-SECT. 4.— 
B. (a). 

1231 i. What should he set forth — 
Conclusion of fact — & not the evidence.] 
— In stating a case under the statute, 
the findings & conclusion of the 
magistrate upon the whole evidence 
must be set forth, & not merely the 
evidence. — R. v. Gaines (1908), 6 
E. L. R. 342 ; 43 N. S. R. 253.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 4.— 
B. (b). 

12361. Signature of all justicesneecssary 
~ Whether assenting to decision or not.] 
— Application to state a case under 
Justices of the Peace Statute, 1865, 
8. 150, may bo made to a justice who 
lias, at the hearing of the complaint, 
diHsent(^d from the finding of the 
majority of the Bench, if such justice 
duly forwards such case to the other 
justices who decided the case, & if they 
sign it. — Kew Local Board of 
Health v. Whidycombe (1886), 12 
V. L. R. 347.— AUS. 

1236 ii. .] — All the Justices 

who took part in the adjudication must 
sign tho special case, even though the 
determination is by a majority only of 
such justices. — Sheridan v. Willmott 
(1911), 11 S. R. N. S. W. 494 ; 28 
N. S. W. W. N. 155.— AUS. 

b. Signature hy surviving justice 
only.] — Kean v. Robinson, [1910] *2 
I, R. 306, 323.— IR. 
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Magistrates. 


Sect. 2. — Appeal to High Court — Case stated; Svb- 
sect. 4, B. (b), C., D. (a), (&), (c) & (d),&E. (a).] 

1238. — ^ .] — WALKpm v! Cummings 

(1912), as repoi-ied in 28 T. L. R. 442. 

1239. .] — Haycook V. Joel (1924), 88 

J. P. Jo. 717. 

1240. Signature after resignation — Pinrely minis- 
terial act.] — The proceedings in the police ct. took 
place before the stipendiary had ceased to hold 
that oHlce. The act of signing the case was a 
purely ministerial act & the ct. would hear the 
appeal (Darling, J.). — Grocock v. Grocock, 
[1920] 1 K. B. 1 ; 88 L. J. K. B. 1068 ; 121 L. T. 
466 ; 83 J. P. 185 ; 35 T. L. R. 509 ; 63 Sol. Jo. 
627 ; 17 L. G. R. 623 ; 26 Cox, C. C. 485. 

Annoialion Mentd. ColchcBtcr r. Peck, [192G] 2 K. B. 30G. 

C. Time for Stating Special Case, 

See Summary Jurisdiction Rules, 1915, r. 52. 

1241. Rule only directory — As regards the 
justices.] — H. demanded from justices a special 
case under Summary Jurisdiction Act, 1879 
(c. 49), s. 33, on Sept. 29. Applt., on getting a 
draft case, asked for alterations, <fe, without any 
fault of Ills, the case was not finally stated till 
Feb. 1 9, when he duly lodged the case in the Crown 
Office. Resps. moved to strike out the case as it 
had not been stated within three months pursuant 
to Summary Jurisdiction Rules, r. 18 : — Held : 
the three months for stating the case were not a 
condition precedent, but only directory, & the ct. 
had jurisdiction to hear the case. — Hughes v, 
Wavertree Local Board (1894), 58 J. P. 654 ; 
10 T. L. R. 357, D. C. 

Annotations: — Betd. Lane v. Benclall, [1899] 2 Q. B. G73. 

Mentd. Walker v. Cummingrs (1912), 28 T. L. 11. 442 ; 

11. V. Lincolnshire Appeal Tribunal, Ex p. Stubbins, [1917] 

1 K. B. 1. 

D. Transmission of Case to High Court, 

(a) ' In General, 

See, generally. Summary Jurisdiction Act, 1857 
(c. 43), s. 2. 

1242. Summary Jurisdiction Act, 1857 (c. 43), 
s. 2 — Not superseded by Crown Ofllce Rule, 141.] — 

Phillips v. .Tones (1893), 57 J. P. Jo. 84. 

1243. Strict compliance therewith — Con- 

dition precedent to hearing of appeal.] — Morgan 
V, Edwards, No. 1266, post, 

1244. .] — Under above sect. 

applt. must within three days after receiving the 
case for the justices, transmit same to the ct. 
“ ^st giving notice in writing of such appeal, 
with a copy of the case so stated & signed, to the 
other party to the proceeding ” : — Held : this is 
a condition precedent to the right to have the case 
set down for argument. — Gloucester Local 
Board of Health v. Chandler (1863), 32 L. J. 
M. C. 66 ; 7 L. T. 722 ; 27 J. P. 88. 

Annotation Mentd. Crowthcjr v. Boult (1884), 13Q.B.D. 

680. 

1245. .] — Where applt. has 

neglected to lodge a case stated by justices within 
the time specified by above sect., the ct. has power 
to grant the costs of a rule to show cause why it 
should not be struck out of the list. — Great 
Northern & London & North Western Joint 
Committee v, Inett (1877), 2 Q. B, D. 284 ; 46 
L. J. M. C. 237 ; 41 J. P. 710 ; 25 W. R. 684. 

1246. .] — The ct. has no juris- 

diction to hear an appeal from justices by case 
stated, unless the requirements of above sect. 


have been complied with. — Verne Y v, Fletcher 
(Mark) & Sons, Ltd., [1909] 1 K, B. 444 ; 78 
L. J. K. B. 292 ; 100 L. T. 348 ; 73 J. P. 131 ; 25 
T. L. R. 248 ; 21 Cox, C. C. 783, D. C. 

(h) When Transmission Complete, 

1247. Whether actual lodging in Crown Office 
essential — Delivery to office of court.] — Where a 
case has been stated & signed by justices & 
delivered to the party, who at once sends it to his 
London agent to be transmitted to the office of 
the superior ct., the statute [Summary Jurisdiction 
Act, 1857 (c. 43)] is not complied with unless the 
case has actually been delivered within throe days 
to the office of the ct., though the town agent kept 
it by mistake. Qu, : whether if such a case is 
duly put into a regular course of transmission to 
the ct., e,g. by post, & does not reach it within 
time in consequence of something over which the 
sender has no control, this is a compliance with 
the statute. — Re Banics v, Goodwin (1863), 3 
B. & S. 548 ; 1 New Rep. 316 ; 32 L. J. M. C. 87 ; 
7 L. T. 740 ; 27 J. P. 404 ; 9 Jur. N. S. 891 ; 
11 W. R. 309 ; 122 E. R. 206. 

Annotation : — Refd. Mackiniion v. Clark, [1898] 2 Q. B. 251. 

1248. .] — The transmission to the ct. of a 

case stated imder Sununary Jurisdiction Act, 
1857 (c. 43), includes lodging the case in the Crown 
Office within the statutory period. — Aspinall 
V, Sutton, [1894] 2 Q. B. 349 ; 63 L. J. M. C. 205 ; 
58 J. P. 622 ; 10 R. 465, D. C. 

Annotation : — Consd. Mackiiuion r. Clark (1897), 07 L. J. 

Q. B. G8. 

1249. Reaching the building — By midnight 

of third day.] — T ownsend v, Arnold (1906), cited 
in 81 L. J. K. B. at p. 257 ; 76 J. P. at p. 69 ; 
sub nom, Arnold v, Townsend, cited in 105 
L. T. at p. 959 ; 22 Cox, C. C. at p. 639. ’ 

Annotation : — Consd. Holland r. Peacock (1911), 105 L. T. 

957. 

1250. Deposited in letter box of Law 

Courts — After office hours of third day.] — Under 
Summary Jurisdiction Act, 1857 (c. 43), s. 2, 
where a case is stated by a magistrate, applt. shall 
within three days after receiving the case transmit 
it to the Crown Office of the K. B. Div. A case 
was deposited in the letter box at the Royal Cts. 
of Justice on the third day, but at so late an hour 
that the case was not received at the Crown Office 
until the following day ; — Held : Summary Juris- 
diction Act, 1857 (c. 43), s. 2, had been complied 
with. — Holland v. Peacock, [1912] 1 K. B. 154 ; 
81 L. J. K. B. 256 ; 105 L. T. 957 ; 76 J. P. 68 ; 
10 L. G. R. 123 ; 22 Cox, C. C. 636, D. C. 

Annotation : — Consd. Retail Dairy Co. v. Clarke, [1912] 2 

K. B. 388. 

(c) Computation of Time, 

See Sununary Jurisdiction Act, 1857 (c. 43), 
s. 2 ; &, generally, Time. 

1251. Sundays to be included.] — P ennell v. 
Uxbridge (Churchwardens), No. 1253, post, 

1252. Offices closed during holiday — Case trans- 
mitted first open day — Sufficient.] — Applt. having 
applied to justices to state a case under Summary 
Jurisdiction Act, 1857 (c. 43), received the case 
from them on Good Friday, & transmitted it to 
the proper ct. on the following Wednesday : — 
Held : as the offices of the ct. were closed from 
Friday until Wednesday, applt. had transmitted 
the case as soon as it was possible to do so, &, 
therefore, had sufficiently complied with the 
requirements of Summary Jurisdiction Act, 1867 


PART XIII. SECT. 2, SUB-SECT. 4.—D. (a). 

— Condition precedent to hearing of appeal,} — Oooksley v. 


Pabt XIII. — ^Appeals from Courts of Summary .Iurisuiction. 


(c. 43), s. 2, which directs that the case shall be 
transmitted by applt. within three days after he 
lias received it. — Mayer v. Harding (1867), L. B. 
2 Q. B. 410 ; suh nom. Re Mayor v. Harding, 
[) B. ^ 8. 27, n. ; 16 L. T. 429 ; 81 J. P. 376 ; 8uh 
nom. Meyer v. Harding, 15 W. B. 816 ; suhse- 
quent 'proceedings^ sub nom. Meyer v. Harding, 
17 L. T. 140. 

A nnoiaiion : — Refd. Watorton v. Baker (18G8), L. B. 3 

0. B. 173. 

1253. When time begins to run — Receipt of case 
by attorney appearing at police court.] — (1) Sunday 
is not to be excluded in reckoning the three days 
witldn which a case granted under Summary 
Jurisdiction Act, 1857 (c. 43), s. 2, must, under that 
sect, be transmitted to the superior ct. 

(2) Applt.’s London attorney instructed a local 
attorney to appear for him before justices ; & 
the local attorney having conducted the case to the 
close, applt. liimself applied to the justices for a 
case. A case having been granted, it was received 
from the justices by the local attorney on a 
Thursday, but was not transmitted to the Crown 
OHice till the following Monday ; — Held : the three 
days for the transmission to the Crown Office 
were to be reckoned from the time when the local 
attorney received the case ; & such transmission 
on the Monday was too late. — Pennell v. 
Uxbridge (Churchwardens) (1862), 31 L, J. 
M. C. 92 ; 5 L. T. 685 ; 26 J. P. 87 ; 8 Jur. N. 8. 
99 ; 10 W. B. 319. 

Annotations: — As to (1) Refd. Rc. Mayor v. Hardiug (1867), 

16 Ij. T. 429. As to (2) Refd. Mackinuon u. Clark, [1898j 

2 Q. B. 251. Generally^ Mentd. Godman v. Crofton, 11914] 

3 K. B. 803. 

1254. .] — Re Banks v. Goodwin, No. 

1247, ante. 

(d) Costs. 

1255. Failure to transmit within time — Costs of 
obtaining rule to strike out.] — Great Northern 
& London & North Western Joint Committee v. 
Inett, No. 1245, ante. 

1256. Amended case.] — A case stated 

by justices under Summary Jurisdiction Act, 1857 
(c. 43), was sent back to the justices for amend- 
ment. Applt. failed to transmit the amended case 
to the ct. within three days from receiving it, & 
the case therefore dropped : — Held : notwith- 
standing the case was dead, the ct. had jurisdiction 
to grant resp. his costs. — Crowther v. Boult 
(1884), 13 Q. B. 1). 680 ; 49 J. P. 135 ; 33 W. B. 
150, D. C. 

Costs generally.] — See Sub-sect. 8, post. 

E. Notice of Appeal to Respondent. 

(a) In General. 

See Summary Jurisdiction Act, 1857 (c. 43), 
s. 2 ; C. O. B., 1906, r. 130. 

1257. Such notice condition precedent — To right 
to have appeal heard.] — By Summary Jurisdiction 
Act, 1857 (c. 43), s. 2, which gives power to justices 
to state a case for the opinion of the superior cts., 
it is enacted that applt. “ shall within three days 
after receiving such case, transmit same to the 
ct. named in his application, first giving notice in 
writing of such appeal, with a copy of the case, so 
stated & signed,” to resp. : — Held : the giving such 
notice with a copy of the case to resp., is a con- 
dition precedent to his right to have the case heard 
by the ct, — ^Woodhouse v. Woods (1859), 29 


L. J. M. 0. 149 ; 1 L. T. 59 ; 23 J. P. 759 ; 6 
Jm'. N. 8. 421. 

Annotations : — Apld. Morgan v. Edwards (1860), 5 H. & N. 
415. Consd. Wills V. MeSkerry, [1913] 1 K. B. 20. Refu. 
Parkgate Iron Co. v. Coatos (1870), 39 L. J. C. P. 317. 

1258. .] — Gloucester Local Board 

OP Health v. Chandler, No. 1244, ante. 

1259. .] — (1) The High Ct. has no 

jurisdiction to hear an appeal by way of case stated 
imder Summary Jurisdiction Act, 1857 (c. 43), 
s. 2, unless applt. has given resp. notice in writing 
of the appeal with a copy of the case befor e trains 
mitting the case to the High Ct. 

(2) Applt. entered a special case stated by 
justices under Summary Jurisdiction Act, 1857 
(c. 43), 8. 2, & on the following day sent a copy of 
the case & notice of appeal to resp. : — Held : the 
sect, had not been complied with, the case must 
be struck out. — E dwards v. Boberts, [1891] 1 
Q. B. 302 ; 60 L. J. M. C. 6 j 55 J. P. 439, D. C. 

Annotations: — As to (1) Consd. Wills u. MeSherry, [1913] 
1 K. B. 20. Refd. Anderson v. Kcid (1902), 86 L. T. 713 ; 
Hollidgo r. Kidslip-Northwood U. D. C. (1912), 77 J. 
126. As to (2) Refd. Vorncy v. Eletcher (1909), 73 .1. 1‘. 
131 ; Godman v. Crofton, [1914] 3 K. B. 803. 

1260. .] — Hill v. Wright & Wilson, 

No. 1270, post. 

1261. Disappearance of respondent.] — 

Foss V. Best, No. 1176, ante. 

1262. .] — By Summary Jurisdiction Act, 

1857 (c. 43), 8. 2, either party, if dissatisfied witli 
the determination of the justices, may apply for a 
case, & such party shall witliin three days after 
receiving the case, transmit same to the ct., 
” first giving notice in writing of such appeal, with 
a copy of the case so stated & signed to the other 
paHy.” 

Applts. duly delivered a copy of the case to 
resps.’ soli's., but he did not with such copy 
give notice in writing of such appeal, & resps.’ 
solrs. indorsed upon the case that they accepted 
service thereof on behalf of resps. : — Held : the 
I giving of the notice of appeal was a condition 
precedent to the right of applt. to have liis appeal 
heard, & the ct. had no jurisdiction to hear the 
appeal, notwithstanding that the case had been 
duly delivered to resps.’ solrs., & a statement had 
been indorsed thereon by resps.’ solrs. that they 
accepted service of the case on behalf of resps. — 
Bust v. St. Botolph, Bishopsgate (Church- 
wardens & Overseers) (1906), 94 L. T. 575, D. C. 

A nnoiations : — Distd. Diok(‘Hon r. Mayes, [1910] 1 K. B. 

452. Refd. Vernoy r. Elelcher (1909), 73 J. P. 131. 

1263. .] — Hollidgb v. Buislip- 

Northwood Urban District Council, No. 1274, 
post. 

1264. What documents should constitute notice 
— Copy of application & copy of case stated.] — 

Summary Jurisdiction Act, 1857 (c. 43), s. 2, 
provides that a party dissatisfied with the 
determination by justices of an information may 
apply to the justices to state a case, & such party 
shall “ after receiving such case, transmit same to 
the ct, . . . first giving notice in writing of such 
appeal, with a copy of the case so stated, to . . . 
resp.” ; — Held : applts., who sent to resp. a copy 
of their notice of application to the justices to state 
a case, & a copy of the case, had complied with the 
requirements of Summary Jurisdiction Act, 1857 
(c. 43), 8. 2, as to giving notice of appeal. — 
Dtckeson & Co. V. Mayes, [1910] 1 K. B. 452 ; 
79 L. J. K. B. 253 ; 102 L. T. 287 ; 74 J. P. 139 ; 
26 T. L. B. 236, D. C. 


PART XIII. SECT. 2, SUB-SECT. 4.— 
E. (A). 

W57 i. Such notice condition precedent 
■^To ffyiM to have appeal hewd.}— 
South Dublin Union v. Jones (1883), 


12 L. R. Ir. 358.— IR. 

1264 i. What documents should con- 
stUute notice — -Copy of application db 
copy of case stmed.\ — ^rvioe upon 
resp. of a copy of the oaeo stated for 


the superior ct. is not sufficient notice 
of appeal under 20 & 21 Viot. o. 43, s. 2 ; 
notice in writing of the appeal shoulc 
be given. — ^Little v. Donnelly (1871) 
I. R. 5 C. L. L— IR. 
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Magistrates. 


Sect. 2. — Appeal to High Court — Case stated: Svb- 
sect. 4, E. (6) dt (c), F. ; sub-sect. 5, A.'\ 

(b) Sufficiency of Service of Notice. 

See Summary Jurisdiction Act, 1857 (c. 43), s. 2. 

1265. Respondent unable to be found — Service 
on respondent’s solicitors within time — Service on 
respondent after time expired — No objection by 
respondent.] — Wlien a case is stated under Summary 
Jurisdiction Act, 1857 (c. 43), sect. 2, is satisfied 
if applt., within three days of his obtaining the 
case from the justice, seeks to find resp., but 
cannot do so, &, within such three days, gives notice 
to the attorney who represented resp. before the 
magistrate, <fe, after the expiration of the three 
days, gives notice to resp., who does not object. 
Under such circumstances, the ct. will hear applt. 
though resp. does not appear. — Syred v. Car- 
RUTHERS (1858), E. B. & E. 409 ; 27 L. J. M. C. 
273 ; 23 J. P. 37 ; 6 W. R. 595 ; 120 E. R. 584. 

Annotations: — Distd. Hill i’. Wripht & Wilson (1890), 00 
J. P. 312. PoUd. Andorson v. Roid (1902), 18 T. L. R. 
463. Distd. Foss V. Rest. [19001 2 K. B. 105. Consd. 
Wills V. McSherry, 1191.3] 1 K. B. 20 ; Godman v. Croflon, 
[1914] 3 K. B. 803. 

1266. Every effort made to serve respon- 

dent.] — By Summary Jurisdiction Act, 1857 (c. 43), 
s. 2, which empowers justices to state a case for the 
opinion of the superior cts., it is enacted, that applt. 
“ shall witliin three days after receiving such case 
transmit same to the ct. named in his application, 
first giving notice in writing of such appeal, with 
a copy of the case so stated & signed, to the other 
party ” : — Held : the transmitting the case to the 
ct., & the ^dving notice with a copy of the case to 
resp. within the time named, are conditions 
precedent to the right of applt. to have the case 
heard’; & an objection arising from the omission 
to do so cannot be waived. 

Qu. : whether it might not be sufficient, if 
applt. had done all in his power to comply with the 
statute, though he might have failed to give such 
notice & a copy of the case to resp. within the 
proper time, if such failure arose from resp. 
keeping out of the way. — Morgan v. Edwards 
(1800), 6 H. & N. 415 ; 29 L. J. M. C. 108 ; 24 
J. P. 245 ; 6 Jur. N. S. 379 ; 157 E. R. 1243. 

Annotations : — Refd. Stanhope v. Thorshy (1866), L. R, 1 
C. P. 423 ; He Mayor v. Harding: (1867), 16 L. T. 429 ; 
Waterton v. Baker (1868), L. R. 3 Q. B. 173 ; Park 
Gate Iron Co. v. Coates (1870), L. R. 5 C. P. 634 ; Dowdes- 
well V. Francis (1874), 22 W. R. 755 ; South Staffordshire 
Waterworks Co. v. Stone (1887), 56 L. .T. M. C. 122 ; Lock- 
hart r. St. Albans Corpn. (1888), 21 Q. B. D. 188 ; Dickeson 
V. Mayes, [191 OJ 1 K. B. 452 ; Wills v. MeSherry, [1913] 

1 K. B. 20. Bfentd. The Forest Queen (1870), 40 L. J. 
Adm. 17. 

1267. .] — No copy of the special case 

with notice in writing of the appeal had been given 
to resp., but every effort having been made to 
serve resp., & the ct. being satisfied that resp. 
knew about it, the ct. thereupon decided to 
hear the appeal. — Teddington Urban District 
Council v. Vile (1906), 70 J. P. 381 ; 4 L. G, R. 
782 D C 

1268. .] — Foss V. Best, No. 1176, 

ante. 

1269. Service on respondents’ solicitor 

within time.] — Resps. to an appeal against a 
decision of justices by way of case stated were 
nine seamen, of whom all but one were foreigners. 
Applts.’ solr. had made every effort to serve 


j resps. with notice in writing of the appeal together 
with a copy of the case as required by Summary 
Jurisdiction Act, 1857 (c. 43), s. 2, but had been 
unable to do so, as the whereabouts of resps. could 
not be ascertained, except that they were either 
at sea or abroad : — Held : notwithstanding the 
want of service the ct. in the circumstances had 
jurisdiction to hear the appeal. — W ills & Sons v. 
McSherry, [1913] 1 K. B. 20 ; 82 L. J. K. B. 71 ; 
107 L. T. 848 ; 77 J. P. 65 ; 29 T. L. R. 48 ; 23 
Cox, C. C. 254, D. C. ; subsequent proceedings, 
[1914] 1 K. B. 616, D. C. 

Annotation : — Refd. Godman v. Croflon, [1914] 3 K. B. 803* 

1270. Service only on respondents’ solicitor.] — 

(1) ^he ct. has no jurisdiction to hear an appeal 
against the decision of justices by way of case 
stated under Summary Jurisdiction Act, 1857 
(c. 43), s. 2, unless applt. has given notice in writing 
of appeal together with copy of the case to resps. 

(2) Such notice was sent only to resps.’ solrs., 
& not to resps. themselves : — Held : insufficient. — 
Hill v. Wright & Wilson (1896), 60 J. P. 312, 
D. C. 

Annotations : — As fo (1) Refd. Rust v. St. Botolph, BishopH- 

gato (1906), 94 L. T. 575. As to (2) Consd. Wills v. 

McSherry, [19131 1 K. B. 20 ; Godman v. Croflon, [19141 

3 K. B. 803. Refd. Anderson v. Reid (1902), 18 T. L. R. 

463 ; Verney v. Fletcher (1909), 73 J. P. 131. 

1271. No longer representing him — Re- 

spondent unable to be served through absence at 
sea.] — The notice of appeal & copy of the case 
stated by the magistrate could not be personally 
served on deft., who was a master mariner was 
at sea, within three days after the receiving of the 
case by applt., but within the three days applt. 
served the notice &: copy of the case on the solr. 
who had represented deft, before the magistrate, 
but who had ceased to represent liim in the matter, 
& efforts were made to have deft, personally served 
on liis return, <fc he was personally served with 
the notice & case some months afterwards on his 
return to the United Kingdom : — Held : the 
provisions of Summary Jurisdiction Act, 1857 
(c. 43), s. 2, as to giving notice of appeal to deft., 
were sufficiently complied with to enable the ct. 
to hear the appeal in the absence of deft. — 
Anderson v. Reid (1902), 86 L. T. 713 ; 66 J. P. 
564 ; 18 T. L. R. 463, D. C. 

Folld. WIIIh v. McSherry, [1913] 1 K. B. 20. 

Refd. Michael v. Phillipy (1923), 93 L. J. K. B. 21. 

1272. Indorsement by solicitor of accept- 

ance of service.] — R ust v. St. Botolph, Bishops- 
gate (Churchwardens & Overseers), No. 1262, 
ante. 

1273. Solicitor having authority to accept 

service.] — ^By Summary Jurisdiction Act, 1867 
(c. 43), s. 2, a party dissatisfied with the determina- 
tion of justices as being erroneous in point of law 
may apply to the justices to state & sign a case 
for the opinion of the High Ct., & such party r 
called “ applt.,” shall within three days after 
receiving such case transmit same to the ct., 

“ first giving notice in writing of such appeal 
with a copy of the case so stated & signed, to th( 
other party,” called “ resp.” : — Held : where th( 
solrs. to resp. had authority to accept service o 
notice of appeal on resp.’s behalf, notice in writini 
of the appeal was properly given to resp. when 1 
was given to & accepted by the solrs. on behalf c 
resp. — G odman v. Crofton, [1914] 3 K. B. 803 

solicitor.] — On an appeal from an ord< 
made under Justices of the Peace Ac 
1882, service of the notice of appeal 
case stated on the solr. who was aotli 
for the resp. In the ct. below is n* 
sufficient service on resp. — McWiLLii 
V. MoWilliam (No. 2) (1900), ] 

N. Z. L. R. 824.— N.Z. 


PART XIII. SECT. 2, SUB-SECT. 4.— 
E. (b). 

1266 i. Respondent unable to he found — 
Every effort made to serve respondent .] — 
Where resp. has left the jurisdiction, 
& personal service cannot, after all dxio 
diligence, be effected upon him, or 


upon any person representing him, the 
ct. has no jurisdiction to try the appeal. 
— R. V. Reader, R. v. Thompson 
(B. C.), [1922J 3 W. W. R. 1112 ; 70 
D. L. R. 226 ; 38 Can. Crlm. Cas. 201. 
—CAN. 

1270 i. Service only on respondent's 
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83 L. J. K. B. 1524 ; 111 L. T. 764 ; 79 J. P. 12 ; 
12 L. G. R. 1330 ; 24 Cox, C. C. 424, D. C. 

1274. Verbal notice of receipt of case — No notice 
of appeal.] — By Summary Jurisdiction Act, 1857 
(c. 43), s. 2 , a party applying to justices for a case 
stated “ shall, within three days after receiving 
such case, transmit same to the ct. named in his 
application, first giving notice in writing of such 
appeal, with a copy of the case so stated & signed, 
to the other party.” 

Applt.’s solrs., after receiving the case from the 
justices, informed the clerk to resps. orally that 
they had received it, & the clerk to resps. suggested 
that it should be printed. Applt.’s solrs. then, 
within the three days above prescribed, set the 
case down for hearing, & after doing so they wrote 
to resps.’ solrs. stating that they were having the 
case printed. No notice of ajipeal or copy of the 
case was served on the clerk to resps. or on resps.’ 
solrs. within the three days : — Held : the ct. had 
no jurisdiction to hear the appeal. — HoLLiDGlii v, 
Ruislip-Nokthwood Urban District Cocjnctl 
(1912), 77 J. P. 126, D. C. 


(c) Time for Service of Notice, 

See Summary Jurisdiction Act, 1857 (c. 43), s. 2. 
1275. Not later than day on which case trans- 
mitted — Though within the three days.] — An 
applt. under Summary Jurisdiction Act, 1857 
(c. 43), must give resp. notice of appeal with a copy 
of the case, before transmitting the case to the ct. 

A case having been stated by justices under 
Summary Jurisdiction Act, 1857 (c. 43), it was 
delivered to applt. on Friday, Feb. 7. On Feb. 8 
ho transmitted it to the Crown Office, on the 
same day he sent by post to resp. at Hastings, 
a notice of appeal, & a copy of the case, which in 
due course were delivered to him the next day : — 
Held : such notice & copy case were given too 
late. Semble : if the notice & copy case be given 
to resp. on the same day as the case is transmitted to 
the ct., it will be sufficient. — Ashdown v. Curtis 
(1802), 31 L. J. M. C. 216 ; 6 L. T. 331 ; 26 J. P. 
312 ; 8 Jur. N. S. 511 ; 10 W. R. 607. 


Consd. Banka v. Goodwin (18()3), 32 L. .] 
M. G. 87. FoUd. Edwarda v. Roberta (18510), 55 J. P. 431 
Apprvd. Vemey v. Fletcher (1900), 73 J, P. 131. 


1276. — 

1259, ante. 


.] — Edwards v. Roberts, No. 


1277, .]— In an appeal by way of 

case stated from a decision of justices difficulty was 
experienced in serving resp. with the notice of 
appeal & a copy of the case, with tlie result that, 
when he was ultimately found, instead of the 
service on him taking place before the case had been 
lodged at the Central Office in compliance with 
Summary Jurisdiction Act, 1857 (c. 43 ), s. 2 , 
H was not effected until half an hour afterwards : 
Held : notwithstanding the irregularity in the 
service, the ct. in the circumstances had jurisdiction 
to hear the appeal. — Simmonds v. Elliott, [19171 
■’ J- K. B. 42 ; 117 L. T. 620 j 

82 J. P. 37 ; 15 L, 310 . 26 Cox, C. C. 54, D. C. 
Annotation Mentd. Robins v. Wood (1917), 87 J.. J. K. B 


F . Amendment of Special Case, 

S^J^imary Jurisdiction Act, 1857 (c. 43 ), s. 7 . 
1278, Application to High Court — When made.] 
An application to send back for amendment a 
case on appeal from justices under Summary 


Jurisdiction Act, 1857 (c. 43), s. 2 , may be enter- 
tained before the day of argument. — ^Yorkshire 
Tire &> Axle Co. v , Rotherham Local Board 
OF Health (1858), 4 C. B. N. S. 362 ; 27 L. J. 
C. P. 235 ; 22 J. P. 625 ; 6 W. R. 443 ; 140 E. R. 
1125. 

Annotation : — Expld. Mersey Docks & Harbour Board v. 

Jones (1860), 8 C. B. N. S. 114. 

1279. ,] — A case having been stated 

by justices under Summary Jurisdiction Act, 1857 
(c. 43), a rule obtained by applt., calling on resps. 
to show cause why it should not be sent back to the 
justices to set fortlx the grounds of the determina- 
tion more fully, was discharged. Semble : unless 
some tiling appeared equivalent to a refusal on the 
part of the justices to state the case, the practice 
should bo to apply to the ct. at the time of the 
argument to send the case for amendment if it 
then appears to them to be defective. — Christie 
V, St. Luke, Chelsea Guardians (1858), 8 E. B. 
992 ; 27 L. J. M. C. 153 ; 30 L. T. O. S. 273, 360 ; 
22 J. P. 496 ; 4 Jur. N. S. 733 ; 6 W. R. 333 ; 
120 E. R. 369. 

1280. Mere suggestion of misconduct In 

drawing case.] — The ct. will not, on a mere 
suggestion by applt. at tlu‘ argument that there has 
been misconduct or negligence in drawing a case, 
send it back to be re-stated or amended. — 
Townsend v. Read (1801), 10 C. B. N. S. 308 ; 
30 L. J. M. C. 223 ; 4 L. T. 447 ; 25 J. P. 455 ; 8 
Jur. N. S. 39 ; 9 W. R. 659 ; 142 B. R. 471 ; 
subsequent proceedings^ 10 C. B. N. S. 317. 

Aniioiations : — Reid. Watts u. Kent JJ., Perch v. Kent JJ. 

(1806), 14 L. T. 448. Mentd. Barton v. Piggott (1874), 

31 L. T. 4 01. 


Sub-sect. 5. — Practice of High Court. 

A, In General, 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 24 ; Summary Jurisdiction 
Act, 1857 (c. 43), s. 6 . 

1281. Function of the court.] — The duty of the 
ct., upon a case stated under Summary Jurisdiction 
Act, 1857 (c. 43). is simply to answer the question 
of law put to tliom by the magistrates. — Buck- 
master V. Reynolds (1862), 13 C. B. N. S. 62 ; 
143 E. R. 25. 

Mentd. R. t’. Prince (187.5), L. R. 2 C. C. R. 

1,54. 

1282. Facts found by magistrate— Accepted as 
true.] — Facts stated to a superior ct. by a police 
magistrate who has had the opportunity of 
determining on their truth must be taken as true 
by the ct. — Clark v. Joslin (1873), 27 L. T. 762 ; 
21 W. R. 294. 

1283. Case not remitted for statement 

of evidence.] — Jones v. Catterall (1902), 18 
T. L. R. 367 ; 46 Sol. Jo. 396, D. 0. 

1284. Court will not give opinion — Where 
neither party appears.] — The ct. will not, at the 
instance of the justices, pronounce any opinion 
upon a case stated pursuant to Summary Juris- 
diction Act, 1857 (c. 43), where applt. So resp. 
decline to appear. — Walters v, Williams (1860), 
9 C. B. N. S. 179 ; 142 E. R. 70. 

1285. Death of respondent before argu- 

ment.] — Finchley Urban District Council 
V. Bl^on (1913), 77 J. P. Jo. 556, D. C. 

Powers of High Court.] — See Sub-sect. 6, post. 


part XIII. SECT. 2, SUB-SECT. 6.— 

d. Fotym,] — Qu.: whether a epee 
steted \mder 53 Viet. c. 4, b. 1 
. R* )» should not bo first heard by t 

judge in equity, — W ardv. Hall (189 

J.—- VOL. XXXIII. 


34 N. B. R. 600, — CAN. can be regarded as a delegate of the 

e. whether a judge ct.. or as sitting under a sp^la 

at chambers, exercising jurisdiction authority Independently of the ct.— 
imder Summary Coiivictkins Act, R. S. R* Dimmock (1906), 39 N. S. R 
1900, c. 161, s. 73, upon a case stated, — CAN. 


E E 
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Magistrates. 


Sect, 2 . — Appeal to High Court — Case stated: Sub- 

^ ^ b ), ; sub-sect. 6, A,^ B.^C, iSc D,'\ 

B. Parties, 

1286 . Information on behalf of company — Con- 
viction of defendant — Who should be made re- 
spondent on appeal.] — Upon an information before 
justices on behalf of a railway co., for an offence 
against their act of incorporation, in placing stones 
& rubbish on the railway, & thereby obstructing the 
free passage of same, the evidence was that the act 
was done by certain persons employed by deft, to 
repair a wall between the railway &; his premises 
adjoining, & that on one occasion deft, himself, 
who was standing by, nodded his head 4 &; directed 
the workmen to go on. On appeal under Summary 
Jurisdiction Act, 1857 (c. 43), s. 2 : — Held : 
(1) there was evidence to warrant the justices in 
convicting deft ; (2) the person lodging the com- 
plaint on behalf of the co. was properly made 
resp. in the appeal. — Roberts v. Preston (1800), 
0 G. B. N. S. 208 ; 142 E. R. 81. 

1287 . Justices have no right to appear — Where 
not made parties.] — The justices have no right to 
be heard in support of their decision, upon the 
argument of a case stated by them for the opinion 
of the ct. under Summary Jurisdiction Act, 1879 
(c. 49).— Smith v, Butler (1885), 10 Q. B. D. 349 : 
50 J. P. 200 ; 34 W. R. 416 ; 2 T. L. R. 09. 
Annotation : — Reid. Kx p, Flinn (181)9), 81 Ji. T. 221. 

C, Counsel, 

1288 . Only one counsel heard on each side.] — 

Tills ct, will hear only one counsel on each side upon 
appeals from inferior cts. — Howes v, Peake (1876), 
33 L. T. 818 ; sub noni, Hawes v. Peake, 24 
W. R. 407 ; 3 Char. Pr. Cas. 408, D. C. ; affd, 
on other grounds, 35 L. T. 584, 0. A. 

1289 . .] — Upon the argument of a special 

case only one counsel is heard on each side, except 
when the case is stated upon an order of sessions, 
when it is brought before the ct, upon an order nisi 
to quash, & there all the counsel instructed on both 
sides may be heard. — Spurlino v. Bantopt, 
[1891] 2 Q. B. 384 ; 60 L. J. Q. B. 745 ; 65 L. t! 
584 ; 56 J. P. 132 ; 40 W, R. 157 ; 17 Cox, C. C. 
372, D. C. 

D. Right to Begin. 

1290 . Appeal against conviction — Respondent 
begins.]— Jones v. Taylor, No. 1292, post. 

1291 . .] — On appeal under Summary 
Jurisdiction Act, 1857 (c. 43), i*esp. is entitled to 
begin, — ^Blackpool Board of Health Bennett 
Same v. Kenyon (1859), 4 H. & N. 127 ; 23 J. P. 
108 ; 7 W. R. 382 ; 157 E. R. 784 ; sub nom , 
Bennett v. Blackpool Local Board op Health, 
Kenyon v. Same, 28 L. J. M. C. 203 ; sub nom . 
R. (On the prosecution of Blackpool Local 
Board op Health) v. Bennett, 32 L, T. O. S. 200. 

Annotation Mentd. R. v. Luudie (1881 ), 31 L. J. M. C. 157. 

1292 . Appeal against dismissal of complaint — 
Appellant begins.] — The general rule in appeals is 
that resp. [in an appeal against a conviction] 
begins ; but, when, under Summary Jurisdiction 
Act, 1857 (c. 43), applt. insists that a complaint 
has been wrongfuUy dismissed, applt. is to begin.— 


Jones v. Taylor (1868), 1 E. & E. 20 ; 28 L. J. 
M. C. 204, n. ; 120 B. R. 816. 

Annotations: — Folld. Ellis v. Kelly (1860), 30 L. J. M. O. 
35. Mentd. Foiilger v. Steadman (18721 L* R* 8 Q* 

65; Perth General Station Committee v. Ross, [1897] 
A. C. 479. 

1293 . .] — On an appeal, under 

Summary Jurisdiction Act, 1857 (c. 43), against 
the decision of justices dismissing the complaint, 
applt. begins. — Ellis v. Kelly (1860), 6 H. & N. 
222 ; 30 L. J. M. C. 85 ; 3 L. T. 331 ; 25 J. P. 279 ; 
6 Jur. N. S. 1119 ; 9 W. R. 56 ; 158 E. R. 92. 

Annotations: — Mentd. Leman v. Fletcher (1873), L. 11. 8 

Q. B. 319 ; Carpenter v. Hamilton (1877), 41 J. P. Cl 5 ; 

R. V. Baker (1891), 66 L. T. 416 ; Steel v. Onnsby (1894), 
10 T. L. R. 483 ; R. v. licwls, Stipendiary Magistrate 
(1896), 40 Sol. Jo. 515 ; Himter v. Clare, [1899] 1 6. B. 
635 ; Brindley v. Shelton Iron, Steel & Coal Co. (1923), 
128 L. T. 783. 


Sub-sect. 6. — Powers op High Court. 

A. In General. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 24 ; Summary Jurisdiction 
Act, 1857 (c. 43), ss. 6, 8. 

1294. To quash conviction.]— On an appeal to 
this ct. under Summary Jurisdiction Act, 1857 
(c. 43), against a conviction under 50 Geo. 3, c. 41, 
s. 6 : — Held : this ct. had power to quash the 
conviction, there being no evidence set forth by 
the case to support it. — W atkin v. Fenwick (1858), 
23 J. P. 516 ; 7 W. R. 16. 

1295 . To afllrm as to some & quash as to others 
— Where several convicted.] — Brown v. Turner 
(1863), 13 C. B. N. S. 485 ; 1 New Rep. 283 ; 32 
L. J. M. C. 106 ; 7 L. T. 681 ; 27 J. P. 103 ; 9 
Jur. N. S. 850 ; 11 W. R. 290 ; 143 E. R. 192. 
Annotations : — Reid. Fuller r. Newlaud (1863), 27 J. 1\ 406. 

Mentd. Evans v. Botterill (1863), 3 B. & S. 787 ; U. v. 

Jarrald til Ost (1863), Lo. & Ca. 301 ; Shuttleworth v. 

Grangt^ (1867). 31 J. P. 280. 

1296. .] — ^A dispute having arisen 

in a workingmen's society, on the ground that L., 
one of the members, was working for K., who 
employed men not qualified, by the rules of the 
society, to do the work, O., one of the members, 
said he would use his influence to have L. turned 
out of the society, if he did not leave his employ. 
L. still continuing his work, a meeting was called, 
to which he was summoned. The business of the 
meeting was, whether L. would leave K.'s, or 
remain in his employ & be turned out of the society 
& O., being in the chair, G., another of the members 
reported what had occurred at an interview whicl] 
he, as a deputation from the society, had had witl 
K. & O. then asked L. whether he intended tc 
remain an honourable member & leave K.’s shop 
or stay at the shop, be despised by the club, & 
have his name sent round all over the country ir 
the report ©f the society, & be put to all sorts o 
unpleasantness : — Held : this was evidence oi 
which O. might be convicted of unlawfully, b] 
threats & intimidation, endeavouring to force L 
to depart from his hiring under 6 Geo. 4, c. 129 
B. 3 ; but against G. the evidence was not sufficient 
—O'Neill v. Longman (1863), 4 B. A S, 376 ; , 
New Rep. 427 ; 32 L. J. M. C. 259 ; 8 L. T. 657 
27 J. P. 452 ; 10 Jur. N. S. 74 ; 11 W. R. 947 

9 Cox, C. C. 360 : 122 E. R. 500. 

Annotation : — Mentd. Wood v. Bowron (1866), 7 B. & S. 93 


PART XIII. SECT. 2. SUB-SECT. 6.— D 

t. General rule .] — ^In the argumeu 
of cases stated for the opinion of th 
et. by justices of the x>eaoe, under 29 (8 
21 yict. c. 43, 8. 2, ooonsel address th 
ct. ill the sanio order as in law anru 
mente.— R. v. Bbophy ( 1869 ), l 


1290 i. Appeal against convictiotir— 


B^spondent }>egins .] — In an appeal under 
the general appeal clause of the 
Justices of the Peace Act, 1882, by the 
person convicted, it is the duty of the 
proseoutur to begin. — Oliver v. Taylor 
(1896), 15 N. Z. L. R. 449.— N.Z. 

1290 ii. .] — Counsel for 

applt. should b^n on an appeal from a 
conviction as well as on other appeals. 


—Quick v. Cox (1902), 21 N. Z. L. 1 
584. ——N.Z. 


PART XIII. SECT. 2, SUB-SECT. 6.—/ 

1294 i. To quash conviction.] — T1 
jiU’lBdictlon of the K. B, IHv. in Irelar 
Is confined to affirming or quashing tl 
order of Quarter Sessions. — R. (KiN< 
V. County Anunm Chairman & JJ 
[1906] 2 I. R. 298.— IR, 
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1297. No power to reduce penal ty.]-*-The High 
Ct. under Summary Jurisdiction Act, 1857 (c. 43), 
s. 6, has no power to reduce a penalty on a case 
stated by justices. — Evans v. Heimingway (1887), 
52 J. P. 134, D. C. 

Annotation: — Mentd. Bovvycr v. Percy Supper Club (1893), 

57 J. P. 470. 

1298. To make order that Justices should have 
made — Case remitted to save defendant’s right of 
appeal.] — On the hearing of a complaint against 
a pawnbroker, under 39 & 40 Geo. 3, c. 99, s. 14, 
for refusing to deliver up a pledge to the owner on 
payment of the loan, it appeared that the pledge 
had been stolen in a burglary in the pawnbroker’s 
house, he having left it for twenty -four hours 
without any one on the premises ; the justices 
were of opinion that the robbery occurred through 
the negligence of the pawnbroker, adjudged 
that he, not having shown reasonable cause for 
non-delivery, should deliver up the pledge or i>ay 
the value. On appeal Held : the case was not 
within s. 14 of the Act, for that sect, applied only 
to a refusal to deliver back a pledge when it 
remained in the x^^^-wnce’s x^ossession ; but the 
justices were right in holding that the x^ledge was 
lost by the x^iJ'Wnbroker’s neglect, they ought, 
therefore, to have made an order under s. 24 of 
the same Act. Sernhle the ct. had power under 
Summary Jurisdiction Act, 1857 (c. 43), s. b, to 
drawn up an order under sect. 24. 

But the ct. declined to do so, & remitted the case 
to the justices for re-hearing, with a view to 
sect. 24, in order not to deprive applt. of his appeal 
to quarter sessions, under s. 35 of the same Act. — ■ 
Shackell V, West (1859), 2 E. & E. 326 ; 29 
J.. J. M, 0, 45 ; 1 L. T. 28 ; 24 J. P. 22 ; 6 Jur. 
N. S. 95 : 8 W. R. 22 ; 121 E. R. 123. 

1299. To remit case — For new trial — When 
exercised.] — On a summons against the holder of a 
justices’ license for suffering his premises to be used 
in contravention of Betting Act, 1853 (c. 119), 
the conviction of a bookmaker for using the 
premises on the occasion in question for the puriiose 
of betting with persons resorting thereto is not 
admissible in evidence for the purpose of proving 
that betting took place on the premises. Sernble : 
where the justices arrive at a wrong determination 
in point of law & decide ux)on a conviction, the 
High Ct. will not, on a case stated, remit the 
case to the justices for a new trial unless the 
justices adjourn the case & ask for directions or 
insert in the case stated a request that the case 
be remitted to them in the event of the ct.’s 
deciding that they were wrong in law. — Taylor v. 


Wilson (1911), 106 L. T. 44 ; 76 J. P. (S9 ; 28 
T. L. R. 97 ; 22 Cox, C. C. 647, D. C. 

1300. Case remitted with opinion — Refusal of 
magistrate to act thereon — Enforcement by man- 
damus.] — R. V, CoRSER (1892), 8 T. L. R. 563, 
D. C. 

B. Magistrate's Decision a Finding of Fact, 

Particular decisions.] — See Titles passim, 

C. Existence of Evidence in Support of 
Magistrate' s Decision. 

1301. General rule.] — -The question for us is 
not whether the justices came to a right conclusion, 
but whether there was any evidence to support 
that conclusion (Lord Campbell, C.J.). — Green 
V. Pensam (1858), 22 J. P. Jo. 737. 

Particular decisions.] — See Titles passim. 

D, Objections Not liaised before Magistrates. 

1302. Cannot be taken on appeal.] — Ux)on the 

argument of a case stated by justices under 
Summary Juiisdiction Act, 1857 (c. 43), no 

objection can be relied upon which was not taken 
before the justices. — Motteram v. Eastern 
Counties Ry. Co. (1859), 7 C. B. N. S. 58 ; 29 
L. J. M. C. 57 ; 1 L. T. 101 ; 24 J. P. 40 ; 6 Jur. 
N. 8. 583 ; 8 W. R. 77 ; 141 E. R. 735. 

Annolations : — Mentd. C'ox i\ llakus (1890), 15 App. ('as. 

500 ; Robinson u. Gi‘(‘Kory (1905), 92 L. T. 171. 

1303. .] — Applt. was convicted before 

justices of knowingly x^ermitting persons of bad 
character to assemble in his public-house. At the 
hearing, it was objected on his behalf that the 
persons assembled were there only for the purposes 
of refreshment. The justices being of opinion 
tliat there was no evidence to that effect, convicted 
apxjlt. A case was stated for the opinion of the ct. 
whether, upon the facts there stated, the con- 
viction was right or wrong. Gn ax^peal, it was con- 
tended that there was no evidence, on the facts 
stated, that ax^l^lt. knowingly permitted tlie said 
XJersons to assemble : — Held : this objection, not 
having been raised before tlie justices, could not be 
raised upon appeal. — Purkis v, Huxtable (1859), 
1 E. & E. 780 ; 28 L. J. M. C. 221 ; 33 L. T. O. 8. 
106 ; 23 J. P. Jo. 293 ; 120 E. R. 1102 ; sub nom, 
Purkis v. Constable, 5 Jur. N. S. 790. 

Annotations : — Distd. Ex p. Markham (1869), 21 L. T. 718 ; 

KnUfht V. Halliwcll (1874), h. R. 9 Q. B. 412. Consd. 

Kates V. Jeffery, (19141 3 K, B. 160. Refd. Motteram v. 

Eastora Counties Ity. (1859), 7 C. B. N. S. 58. 

1304. .] — Upon the argument of an appeal 

from justices, no point can be urged which was not 


1297 i. No power to reduce penalty .] — 
The appellate ot., on a general appeal 
under Justices of the Peace Act, 1882, 
Title II., Part III., has no power to 
mitig'ate or increase the penalty imposed 
by the conviction appealed from. — 
Searl V. MoArdle (1897), 15 N. Z. 
L. R. 613.-— N.Z. 


1297 ii. 


-.] — Taylor v. Marsaci 


(1898), 17 N. Z. h. R. 163.— N.Z. 

K. To make order that justice, 
mould have made.] — On review of th< 
lud^ment illegrally rendered for a deft 
in a justice’s ct., the same may no 
only be reversed, but judgment wil 
be awarded for pltf. for the amoun 
sought to be recovered. — ^Watson t; 
Marks (1845), 2 Kerr, 694.— CAN. 
^,4299 i. To remit case — For new trial— 
When exerciaed.]—U. v. L. (1922), 6! 
I). L. R. 618 ; 38 Can. Crim. Cas, ^42 
51 O. L. R, 675.— CAN. 


victiou, the finding of the magistrate 
will not be interfered with, although the 
evidence may not bo satisfactory in tlio 
opinion of the ct. — R. v. HKRitELL 
(1898), 12 Man. L. R. 198. — CAN. 

1301 ii. .] — Where the decision of 

a magistrate is called in question, the 
superior ct. will not look at the evi- 
dence upon which the decision was 
based . — Be R. v. Woxo Eonu Sing 
( 1926), 44 Can. Crim. Cas. 133.— CAN. 

1301 iii. .] — The ct. will not, upon 

the points raised in a special case, 
review the decision of magistrates as 
to tiio sufficiency of the evidence to 
prove the chaige. — Doyle v. Morris 
(1860), 13 Ir. Jur. 60. — IR. 

1301 iv. . ] — Laitey V. Magorian 

(1903), 22 N. Z. L. R. 577,— N.Z. 

1301 V. .] — Knapp v. Hkai^ 

(1904), 23 N. Z. L. R. 757.— N.Z. 


order will not interfere when the 
objection relied upon as Invalidating 
the conviction was not taken before 
the justices in cases where that objec- 
tion is one which the justices had power 
to remedy. — Kberhardt v. Cornish, 
11903J 8. R. Q. 172.— AUS. 

1302 ii. .] — Cormier V. Tibideau 

(1841), 1 Kerr, 297.— CAN. 

1302 iii. .] — Seajvian’s Lessee v. 

Campbell (1853), James, 94. — GAN. 

1302 iv. .] — A point cannot, on 

an appeal from a conviction on a case 
stated under J ustices of the Peace 
Act, 1882, be taken on the argument 
which was not taken in tlie ct. below, 
&; does not fairly arise upon the case 
as stated. — Wi 1’arata v. Climie 
(1889), 8 N. Z. L. R. 7.— N.Z. 

1302 V. .] — Martin V. Cajipbell 

(1892), 13 N. Z. L. R. 42.— N.Z. 


part XIII. sect. 2, SUB-SECT. 6.— C. 

1301 i. Oeneral rule .] — ^Where there 
any evidence In support of a con- 


PART XIII. SECT. 2, SUB-SECT. 6.— D. 

1802 1. Cannot he taken on. appeal .] — 
The ct. of an application for a quashing 


h. Except upon question of 

law.] — l^oints of law not raised before 
the justices may be oonsidered by the 
ct. on a case stated. — Kavanaqh v. 

E E 2 
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Magistrates. 


Sect, 2 . — Appeal to High Court — Case stated : Sub- 
sect, 6, JP, ; sub-sects, 7 <fer 8, jB., C* <S: D«] 

taken before them. — Marshall v. Smith (1873), 
as reported in L. R. 8 C. P. 416, 

Annotations: — Mentd. Kimiball r. Schinidt (1882), 8 

Q. B. D. 603 ; Roay v. Gateshead Corpn. (1886), 65 L. T. 

1)2 ; Welsh v. West Ham Corpn., [1900] 1 Q. B. 324 ; 

Alley V. Smith (1907), 96 L. T. 691. 

1305. Whether upon question of law — 

Arising out of facts stated.] — The ct. will hear & 
determine questions of law arising on the facts 
stated by justices under Summary Jurisdiction 
Act, 1857 (c. 43), s. 6, although they were not 
taken before the justices, or expressly reserved for 
the consideration of the ct. — Knight v. IIalliwell 
(1874), L. R. 0 Q. B. 412 ; 43 L. J. M. C. 113 ; 
30 L. T. 359 ; 38 J. P. 470 ; 22 W. R. 689. 

Annotations : — Ezpld. Hepph; v. Bnimby (1896), 60 J. 

792. Apld. Loudon, Kdinbui*gh & Glasgow Asscc. v. 

Partington (1903), 88 L. T. 732. Consd. May v. Beoley, 

[1910] 2 K. B. 722. Apld. Kates v. Jellery, 11914] 3 K. B. 

160. Distd. Northern Theatres Co. v. Shillito, (1925] 2 

K. B. 100. Reid. Hamilton v. Walker, 11892] 2 Q. B. 26 ; 

Barr, Moering v. L. & N. W. By., (1905] 2 K. B. 113. 

Mentd. B. r. Brooklehurst (1891), 61 I.. J. M. C. 48; 

K. V. Pink, etc. JJ., Exj). Heal (1892), 61 Jj. J. M. C. 126 ; 

Bramble r. Lowe (1897), 66 L. J. Q. B. 243. 

1306. .] — On an application to 

the justices at a petty sessions for orders for the 
payment of the rates claimed the justices made the 
order asked for, but on the application of the 
owners stated a case for the opinion of the ct. 
The Div. Ct. held that there were ample materials 
on the facts stated from wiiich an agreement to 
pay the ordinary charges for water supplied for 
domestic purposes could be inferred & dismissed 
the appeal. On appeal it was admitted that the 
question as to an implied agreement was not 
raised before the justices : — Held : it was not open 
to the Div. (Jt. to deal with any question of agree- 
ment between the parties or with anything but the 
bare question of the right of the corpn. to rate. — 
Northern Theatres Co. v, Shillito, [1925] 2 
K. B. 100 ; 94 L. J. K. B. 472 ; 133 L. T. 156 ; 
89 J. P. 101 ; 69 Sol. Jo. 459 ; 23 L. G. R. 288, C. A. 

1307. Jurisdiction of justices — Sub- 

ject to costs.] — Where a person, who has effected an 
insurance with an industrial assurance co. on the 
life of another person, afterwards claims the return 
of premiums paid under the policy, on the ground 
that the insurance never was a valid insurance, & 
the policy was void for want of insm*able interest, 
the sect. [Collecting Societies & Industrial Assur- 
ance Companies Act, 1896 (c. 26), s. 7] does not 
apply, & the ct. of summary jurisdiction has no 
jurisdiction to determine such claim, as claimant’s 
case then is that he never was insured with the 
co. at all, <fe, therefore, he is estopped from saying 
that he is a person insured.” In such case the 
objection that there is no jurisdiction in the justices 
can be taken before the Div, Ct., although such 
objection was not taken or raised before the 
justices, & no question as to it is left to the ct. by 
the justices ; but the party so taking the objection 
may have to pay the costs thrown away by not 
taking the objection at the proper time. — London, 
Edinburgh & Glasgow Assurance Co., Ltd. v, 
Partington (1903), 88 L. T. 732 ; 67 J. P. 255 ; 
19 T. L. R. 389 ; 47 Sol. Jo. 419. 

Annotations: — Mentd. Harso v. Poarl Life Ashcc. (1903), 

72 L. J. K. B, 638 ; Kottlcwoll v. llefugc Asace. (1907), 

97 L. T. 896. ' 

1308. Which no evidence could alter.] 


— Upon the argument of an appeal from justices 
by way of case stated a point cannot be taken 
before the Div. Ct. upon the facts stated which was 
not taken before the justices, except upon a 
question of law which no evidence could alter. — 
Kates v, Jeffery, [1914] 3 K. B. 160 ; 83 L. J. 

K. B. 1760 ; 111 L. T. 459 ; 78 J. P. 310 ; 12 

L. G. R. 974 ; 24 Cox, C. C. 324, D. C. 


Sub-sect. 7. — Appeal to Court of Appeal. 
See Part XVI., post. 


Sub-sect. 8. — Costs. 

A, In General, 

See Summary Jurisdiction Act, 1857 (c. 43), s. 6. 

1309. Costs follow event.] — On an appeal, under 
Summary Jurisdiction Act, 1857 (c. 43), against 
a conviction by justices, the ct. quashed the 
conviction : — Held : the costs were to be paid 
by the party prosecuting. — ^Venables v, Hardman 
(1858), 1 E. & E. 79 ; 28 L. J. M. C. 33 ; 4 Jur. N. S. 
1108 ; 120 E. R. 837. 

Annotation : — Reid. B. r. Smith (1860), 8 W. B. 589 

1310. .] — (1) In cases stated for the opinion 

of the C’t. of Cj. B., by justices of the peace, under 
Summary Jurisdiction Act, 1857 (c. 43), the 
general rule is, that the costs follow the judgment. 

(2) When no one appears on behalf of resp., 
that rule will not be applied. — Lee v. Strain 
(1859), 28 L. J. M. C. 221 ; 5 Jur. N. S. 846 ; 7 
W. R. 432. 

Annotatum : — Dbtd. Wednchbiiry L. B. of Health r. Stephen- 
son (1864), 3 New Bep. 488. 

1311 . .] — ( 1 ) An appeal lies under Summary 

Jurisdiction Act, 1857 (c. 43), where justices have 
dismissed the information or complaint. 

In appeal upon cases stated by justices under 
Summary Jurisdiction Act, 1857 (c. 43), the costs 
pf the appeal abide the event. — Davys v, Douglas 
(1859), 4 H. & N. 180 ; 28 L. J. M. C. 193 ; 32 
L. T. O. S. 283 , 157 E. R. 806 ; sub noni, Davis 

V, Douglas, 23 J. P. 135 : 7 W. R. 327. 

Annotati ms : — Mentd. Sewell v. Taylor (1869), 23 J. V. 792 ; 
Fredericks v. I’ayne (1862), 32 L. J. M. C. 14 ; Tarling v, 
Fredericks (1873), 28 L. T. 81 4. 

1312. Question raised fairly arguable — Costs not 
given to respondent.] — (1) The ct. will not give resp. 
costs on dismissing an appeal against a decision 
of justices, where the question is a fairly arguable 
one. 

(2) Nor will they listen to an application for that 
purpose in the term after the decision. — Caswell 
V. Cook (1862), 12 C. B. N. S. 242 ; 142 E.R. 1136. 

Annotations : — As to (2) FoUd. Budenberg v. Boborts (1867), 
L, B. 2 C. B. 292. Apld. Cook v. Moutaguo (1873), 28 

L. T. 494. 

1313. Conviction quashed on objection not taken 
in court below.] — Where, upon an appeal imder 
Summary Jurisdiction Act, 1857 (c. 43), a con- 
viction was quashed under an objection, which 
was not brought to the notice of the magistrates, 
costs were not given to the successful party. — 
Stinson v. Browning (1866), L. R. 1 C. P. 321 ; 
Har. & Ruth. 263 ; 35 L. J. M. C. 152 ; 13 L. T. 
799 ; 30 J. P. 312 ; 12 Jur. N. S. 262 ; 14 W. R. 
395. 

Annotations: — Mentd. Homor v. Cadman (1886), 55 L. .7. 

M. C. 110; Hill V. Somerset (1887), 61 J. P. 742 ; 


Glornky (1876), I. B. 10 C. L. 210.— 

IR. 

k. .) — On an appeal by 

way of case stated under Justices of 
the Peace Act, 1882, s. 236, the ct. 
will hear & determine questions of law 


aris^ on the facts stated by the 
justices though they were not taken 
before the Justices or expressly reserved 
for the consideration of Ihe ct. — 
Ireland v. Connolly (1901), 21 

N. Z. L. B. 314.— N.Z. 


PART XIII. SECT. 2, SUB-SECT. 8.— A. 

1309 i. Costs follow event,] — When, 
upon a case stated, a conviction is 
reversed, the Div, Ct. have juris- 
diction to award costs to applt. — 
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Brothcrton v. Tittensor (1890), 00 T. 7C ; Mayhew v. 

Hutton (1901), 71 L. J. K. B. 40 ; Hinith v. Perry (1905), 

94 L. T. 140 ; Hinde v. Evans (1906), 70 J. V. 548. 

1314. No Jurisdiction to state case.] — Diss 
Urban Sanitary Authority v. Aldrich, No. 
1182, ante. 

1315. Where Crown a party.] — On an appeal 
under Summary Jurisdiction Act, 1857 (c. 43), 
against a conviction by two justices on an informa- 
tion for an offence against the excise laws, laid by 
an officer of excise prosecuting for the Queen by 
order of the coinrs. of inland revenue, the ct. 
comfirmed the decision of the magistrates, & 
ordered applt. to pay the costs of resp. Subse- 
quently a rule nisi for amending the order of the 
ct. by striking out so much as related to costs was 
obtained on the ground that the information was 
at the suit of the Crown, & that the Crown did not 
pay, & therefore could not receive costs in such a 
case : — Held : by reason of sect. 4 the Crown 
must be taken to be expressly bound by the Act ; 

that as sect. 6 applied to all cases within the 
Act, the ct. was empowered to order costs to be 
paid on appeals to whicli the Crown might be a 
party. — Moore v. Smith (1859), 1 E. & E. 597 ; 
28 L. J. M. C. 129 ; 32 E. T. O. S. 314 ; 23 J. P. 
133 ; 5 .Tur. N. S. 892 ; 7 W. li. 206 ; 120 E. B. 

Annotations : — Consd. Thomas v. Pritchard, [1903] 1 K. B. 

209. Befd. R. V. Canterbury (Archbp.), [1902J 2 K. B. 

503 ; Re Letters Patent No. 139207, Re Carbonit Akt., 

[1924] 2 Ch. 53 ; Swift r. Board of Trade, [1926] 2 K. B. 

131. Mentd. Bain u. A.-G., [1892] P. 217. 

1316. Where Justices appear on appeal.] — Besp. 
did not appear, but the magistrates did : — Held : 
costs in such a case could be given against them. — 
Hkywood V. Whitehead (1897), 76 L. T. 781 ; 18 
Cox, C. C. 615, D. C. 

B. Where Bespoyident does not appear. 

1317. Whether appellant given costs.] — Lee v. 

Strain, No. 1310, ante. 

1318. .] — S. being summoned before justices 

for non-payment of a rate, raised a legal objection, 
which the justices decided in his favour. On a 
case stated, the ct. reversed the decision of the 
justices with costs against S., who did not appear : 
--Held ; there was no general rule as to costs in 
such a case but, in accordance with the usual 
practice on county ct. appeals, the costs were 
riglitly given. — Wkdnesbury Local Board of 
Health v. Stephenson (1864), 3 New Bep. 488 ; 
33 L. J. M. C. Ill ; 10 Jur. N. S. 151 ; 12 W. B. 
414. 

1319. Criminal charge brought to assert a 

civil right.] — This was a hard charge to make 
under the I^arceny Act, & there was nothing to 
support the charge. The costs must therefore 
be given to applt. (Lush,' J ). — Halse v. Alder 
(1874), 38 J. P. 407. 

1320. .] — Costs of the successful applt. will 

be allowed by the High Ct., though resp. does not 
appear. — Greenbank v. Sanderson (1884), 49 
J. P. 40, D. C. 

1 321 . -.] — A successful applt. on a case stated 

by justices is entitled to his costs, though resp. 
does not appear to support the judgment of the 
justices. — Shepherd v. Folland (1884), 49 J. P. 
165, D. C. 

1322. Law set in motion by respondent.] — 

pearly the justices’ decision is wrong, & the 


conviction must be quashed. However, as the law 
has been set in motion by resp. with the object 
of obtaining a decision, he must pay the costs 
(Lawrance, j.). — Gordon v. Cann (1899), 68 
L. J. (b B. 434 ; 80 L. T. 20 ; 63 J. P. 324 ; 47 
W. B. 269 ; 15 T. L. B. 165 ; 43 Sol. Jo. 225, D. C. 

1323. Law set in motion by appellant.] — 

Applt. put the law in motion. The rule is clear 
now, except in special circumstances. It is quite 
clear that when the person who puts the law in 
motion comes to the ct. to get the law put right 
&; resp. does not appear, costs are not given to the 
successful applt. (Lord Alverstone, C.J.). — 
Lee V. Barton (1909), as reported in 101 L. T. 
603, n., I). C. 

Annotation: — Mentd. Ballard v. Horton’s Estate (1926), 
24 L. G. K. 449. 

C. Time for Application. 

1324. General rule.] — (1) The ct. will not enter- 
tain an application tor costs of an appeal against a 
decision of a magistrate under Summary Juris- 
diction Act, 1857 (c. 43), in the term after that in 
which the judgment is pronounced. (2) Semble : 
the application for costs should be made 
immediately upon the disposal of the case. — 
Budenbp^rg V. Boberts (1867), Ij. B. 2 C. P. 292. 

I Annotation : — Folld. Cook V. Moiitagno (1873), 28 L. T. 494. 

1325. Discretion of court.] — C ook v. Montague, 
No. ' 

1326. Application too late — In term after appeal 
decided .] — (’aswell v. Cook, No. 1312, ante. 

1327. .] — Budenberg v. Boberts, 

No. 1324, aritc. 

1328. Three terms after appeal decided.] — 

Three terms after a decision of justices was 
reversed with costs upon a case stated under 
Summary Jurisdiction Act, 1857 (c. 43), applt. 
applied for his costs in the ct. below : — Held : 
although the ct. had by sect. 6, a discretion over 
such costs at the disposal of an appeal, it should be 
exercised only in a strong case of vexation or 
oppression : & suc h delay without fraud effectually 

precluded it. Cook v. Montague (1873), 28 

L. T. 494 ; 37 J. P. 694 ; 21 W. B. 670. 

D. What Costs Ordered. 

1329. Costs of proceedings * before justices — 
Whether allowed to successful party.] — Cook v. 
Montague, No. 1328, ante. 

1330. .] — On a case stated by justices 

at petty sessions, the ct. does not give costs before 
the justices to the successful party. — S laughter 
V. Sunderland Corpn. (1891), as reported in 55 
J. P. 519, D. C. 

Annotations: — Mentd. Foster v. Fraser, [1893] 3 Ch. 158; 
Boyce v. Paddington B. C., [1903] 1 Ch. 109. 

1331. Costs of preparing & amending case.] — On 

an appeal from justices under Summary Jurisdiction 
Act, 1857 (c. 43), the case was sent back to be re- 
stated, & ultimately judgment was given for applt. 
with costs. On the taxation, the master allowed to 
applt. the costs of preparing the case beyond the 
fees allowed to the clerk of the justices by sect. 3 
& Sched. A, & also the costs of amending the case : 
— Held : the taxation was right. — G lover v. 
Booth (1862), 2 B. & S. 807 ; 31 L. J. M. C. 270 ; 
9 Jur. N. S. 76 ; 121 F. B. 1272. 

Annotation Reid. Manchester Corpn. v. Sngdon, Qrosham 
Life Assce. Soc. v. Bishop, [1903] 2 K. B. 171. 


Walsh v. 


-IR. 


1316 I. Where Crown a party .] — Oi 
appeal from Justlcos, either by way o 
quashlnar order or by special case nnde; 
J^tioes Act, 1886, the ct. has Juris 
diotioii to award costs to or agains 


the Crown in all cases whore the Crown 
exercises its right to appear on the 
hearing of tho appeal. — Molloy v. 
Hallam, [1903] S. R. Q. 282.— AUS. 

1316 ii. .] — R. 17. Nugent (No. 2) 

(1904), 7 Terr. L. R. 239.— CAN. 

1. Where case struek 


a case stated by magistrates was 
struck out, it not having been trans- 
mitted, & notice of it not having been 
served as required by the statute, the 
ct. refused to give costs against applt. 
Conway v. Richardson (1863), 10 
L. T. 853,— IR. 
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Magistrates. 


Sect. 3.— MANDAMUS. 

Sub-sect. 1. — The Prerogative Writ. 

See Crown Practice, Vol. pp. 270 et seq. 


Sub-sect. 2. — Orders in Nature of 
Mandamus. 

See, generally. Crown Practice, Vol. XVI., 
p. 828, Nos. 1843, 1344. 

1332. Justices Protection Act, 1848 (c. 44), 
s. 5 — Confined to refusal to act — Not when action 
erroneous.] — Re Clee & Osborne, No. 040, ante. 

1333. Confined to cases whose mandamus 

would lie.] — A rule under above Act, s. 4, calling 
upon justices to do an act relating to the duties of 
their office, which they have refused to do, will 
not be granted unless nutndamus to do the act 
would lie. When therefore magistrates had found 
facts in wliich they wei-e prepared to commit as 
a rogue <& vagabond, a person charged before them 
of an offence against Gaming Act, 1802 (c. 119), 
s. 2, if they had not been advised that by Vagrance 
Act, 1824 (c. 83), s. 21, the power to commit such 
an offender as a rogue & vagabond had been taken 
away, & on that ground they refused to commit: 
this ct. refused a rule 7iisi to them to convict & 
sentence, or to hear A determine.^ — 11. v. King 
(1858), 18 J. P. 41. 

1334. Whether confined to cases where 

protection needed.] — Under above sect, it is only 
where justices would need protection if they 
proceeded to do “ any act relating to the duties of 
their office,” tliat a rule, calling upon them to 
show cause why such act should not be done, can 
be granted. Therefore, where justices had refused 
to hear a summons against a person for having 
a board over his door, stating that he was licensed 
to retail beer, etc., he not being so licensed con- 
trary to Licensing Act, 1872 (c. 74), s. 11, the ct. 
refused a rule against the justices und(*.r above 
Acts, but granted a rule for a mandamus. — R. v. 
Percy (1873), L. R. 9 Q. R. 04 ; 43 L. J. M. C. 
45 ; 22 W. R. 72 ; stib nom. R. v. Cumber- 
land JJ., 38 J. P. 422. 

Annotations: — N.F. R. v. Biron (1884), 5 4 L. J. M. C. 77 ; 

K. V. Phillimoro (1884), 14 Q. B. D. 474, ii. 

1335. .] — ^An information having been 

laid against P. under Highway Act, 1804 (c. 101), 
s. 51, for encroaching on a highway, the justices 
decided on evidence given that a claim of right set 
up by P. to the land alleged to have been encroached 
upon by him was bond fide & thereupon refused to 
hear the case on the gi'ound of want of jurisdiction. 
Complainant having applied under above sect., 
for a rule for the justices to show cause why they 
should not hear & determine the case : — Held : 
the application was properly made, the statute 
not being limited to cases in which the justices need 
protection in the performance of their duties. 

jR. V. Percy, No. 1334, a7iie, overd. — R. i\ 
Phillimore (1884), 14 Q. B. D. 474, n. ; 51 L. T. 
205 ; 48 J. P. 774 ; S7ib nom. R. v. Pilling, 32 
W. R. 593, D. C. 

Annotation, : — Folld. R. V. Biron (1884), 14 Q. B. D. 474. 

1336. .] — (1) A rule to a magistrate 

calling upon him to show cause why he should not 
hear A determine a matter, applied for under above 
sect. A a rule for a mandamus to him to hear & 
determine, are concurrent remedies & either may 
be granted in the discretion of the ct. A rule under 
above Act is not limited to cases where the magis- 

PART XIII. SECT. 3, 

m. Refusal to perform offlcml acta .] — iifuSTiN v 
d — W aterbury V . Nixon (1878), 2 P. 


trate needs protection in the performance of his 
duties. 

(2) A rule under above Act may be gi*anted to 
applt. in person. — R. v. Biron (1884), 14 Q. B. D. 
474 ; 54 L. J. M. C. 77 ; 51 L. T. 429 ; 49 J. P. 08 ; 

1 T. L. R. 1, D. C. 

1337. Whether applicable to doubtful cases.] 

— On application to the ct. under above sect., 
for an order on the justices to issue the warrant, 
the ct. held the question too doubtful to justify 
them in acting under above Act, & left appets. 
to move for a mandamus, or to try the question 
by having another rate made, against which A. 
might appeal. — R. v. Browne (1849), 13 Q. B. 
654 ; 110 E. R. 1413 ; sub nom. R. v. Shropshire 
,TJ., 3 New Sess. Cas. 641, n. ; 13 J. P. 315. 
AntwtationH : — Consd. Bletchingdon (Huiy^ oib of HiKhways) 

V. Peyton (1849), 0 Dow. & L. 288. Expld. Re Hartley 

(1802), 01 L. J. M. C. 202. 

1338. ,] — The school attendance com- 

mittee of the Stamford union, which extends into 
the counties of Lincoln, Rutland, Northampton, 
<te Huntingdon, applied to the justices of 
Northampton for a summons for breach of their 
bye-laws against the parent of a child in a parish 
in the county of Rutland. The summons having 
been refused by the justices on the ground of want 
of jurisdiction, application was made for a man- 
damus, but refused on the ground that the ct. will 
not grant a mandamus in cases where there is any 
doubt, <fc proceedings can be taken under above 
Act. Upon a rule granted under above sect. : — 
Held : Poor Law Amendment Act, 1867 (c. 106), 
6. 27, was applied to the Education Acts by 
Elementary Education Act, 1876 (c. 79), s. 34, & 
gave justices of any county included in a union 
jurisdiction, in cases arising under the Education 
Acts, over the whole of the union. — R. v. Eaton, 
ETC., Northampton J.T. (1881), 51 L. J. M. C. 31 ; 
46 .T. P. 231 ; 30 W. R. 335, D. 0. 

1339. Whether applicable to refusal to 

hear evidence.] — A metropolitan police magistrate 
having declined to hear a charge preferred against 
E. under 11 & 12 Will. 3, c. 12, & Criminal Juris- 
diction Act, 1802 (c. 85), 8. 1 : — Held : the applica- 
tion to the ct. should be for a mandamus to the 
magistrate to hear the evidence & not for a rule 
under above sect. — R. v. Eyre (1868), L. R. 3 
Q. B. 487 ; 37 L. J. M. C. 159 ; 18 L. T. 511 ; 32 
J. P. 518 ; 11 Cox, C. C. 162 ; Finlason’s Report 
1 ; sub nom. R. v. Vaughan, 9 B. & S. 329. 

Annotation : — Mentd. Mirais w GoTi(‘ral Commaiid- 

iri^r thu liiicB of comDimiicalioii & A.-G. of Cape Colony 

(1901), 71 L. J. P. C. 42. 

1340. Costs — No cause shown.] — Where 

no cause is shown against a rule under above sect., 
the ct. will not make the rule absolute with costs, 
unless asked for by the rule. — L eamington Priors 
C oMRS. V. Moultrie (1849), 7 Dow. & L. 311. 

Summary Jurisdiction Act, 1857 (c. 43), s. 5.] — 
See Sect. 2, ante. 

Sub-sect. 3. — Purposes for Which Writ 

Available. 

A, In reaped of Judicial Ada. 

(a) To Issue Summons. 

1341. Grounds for refusai insufficient.] — 

Although justices have a discretion as to issuing 
a summons upon an information, yet if they deciine 
to issue it for reasons which are insufficient, the 
court will interfere by mandamus to compel them. 
— R. V . Fawcett, etc., Durham JJ., Ex p . 

SUB-SECT. 3.— A. (a). 

Ellis (1866). 11 N. B. R. (6 All.) 231,— CAN. 

& B, 373.--CAN. 
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HODSON (1868), 19 L. T. 390 ; 32 J. P. 776 ; II 
Cox, 0. 0. 305. 

Annotniion : — Refd. R. v. Byrde & Pontypool Gas Co., Ex p. 

Williams (1890), 60 L. J. M. C. 17. 

1342. .] — R. V. Adamson, No. 1377, post, 

1343. Summons refused In exercise of discretion.] 

— R. V. Bather, No. 416, ante. 

1344. .] — Where justices entertain an appli- 
cation for a summons for a criminal offence, 
& have considered the materials on which the 
application is based, & refused to hear more, or to 
grant the summons, the High Ct. will not interfere 
by nutndamus to order them to hear it again. — 
Ex p. Macmahon (1883), 48 J. P. 70, D. C. 

1345. .] — A mandamus will not be granted 

to interfere with the discretion of a magistrate who 
has refused to issue a summons for perjury on an 
information setting forth facts upon which no 
jury could convict. — Ex p. Reid (1885), 49 J. P. 
600, D. C. 

1346. .] — Ex p. Lewis, No. 1360, post. 

1347. .] — Ex p. Trueman (1914), 78 

J. P. Jo. 77, D. C. 

1348. Justices declining jiurisdiction.] — R. v. 

Byrde & Pontypool Gas Co., Ex p. Williams, 
No. 1388, post. 

1349. Improper exercise of discretion.] — R. v. 

Bennett & Bond, Ex p. Bennet, No. 463, ante. 

{b) To Adjudicate and Rehear Complaints. 
i. When Discretion has been exercised. 

See Crown Practice, Vol. XVI., pp. 311, 312, 
Nos. 1221-1230. 

1350. Court will not review decision.] — I think 
that a writ of mandamus ought not to issue in this 
case, because the magistrates have already done 
more than we could order them to do. If the law 
requires a certain thing to be done, we may order 
it to be done by the party upon whom the obligation 
of domg it is imposed. If he is to act according to 
liis discretion, & he will not act or even consider 
the matter, we may compel him to put himself in 
motion to do the tiling, but we cannot control his 
discretion (Best, J.). — R. v. North Riding op 
Yorkshire JJ. (1823), 2 B. & C. 286 ; 3 Dow. 
Ry. K. B. 510 ; 2 Dow. &: Ry. M. C. 155 ; 2 L. J. 
O. S. K. B. 43 ; 107 E. R. 390. 

1351. .] — Where a magistrate has exercised 

liis discretion by refusing to convict on the evi- 
dence adduced before him, in support of an 
information, the ct. will not compel him to rehear 
the case, or return the proceedings which had 
taken place before him. — Ex p. British & Foreign 
Patent Invention Co. (1839), 7 Dowl. 614 ; 2 
Wm. Woll. & H. 67. 

1352. .] — Where an information is informally 

laid under a penal statute & the justices dismiss the 
complaint, the ct. will not grant a mandamus. — 
Ex p. Williams (1839), 4 Jur. 171. 

1353. .] — Rule nisi for mandamus to justices 

to hear, as by adjournment, an application for an 
order in bastardy, the application for which, it 
was alleged, they had dismissed on the ^und 
that the father of the mother of the bastard child 
was able to maintain his daughter, was obtained. 
Cause was shown against this rule, & the affidavits 
of the justices denied that such had been the 
ground on which they had refused the application, 
for that they had not been satisfied with the 
evidence of the chargeability, & believed the relief 
to have been colourable, & therefore had refused i 


to entertain the application. It appeared, how- 
ever, that the justices had questioned the mother 
of the bastard child as to the ability of her father to 
maintain her, & that tliis was one ground, tlie child 
itself being still an infant in arms, why they had 
been induced to decide that the chargeability was 
not made out. Witnesses, who were not heard, 
were in attendance to prove the chargeability, & 
corroborate the testimony of the mother ; but the 
affidavits in support of the rule did not state that 
they were tendered : — Held ; as the justices had 
exercised their jurisdiction, the ct. would not call 
on them to do so again ; but as they had led those 
present to believe that they had decided on the 
ground alleged, the rule must be discharged without 
costs. — R. Marshall (1843), 2 L. T. O. S. 169 ; 
7 J. P. 722. 

1354. .] — \Miere magistrates neither neglect 

nor refuse to take the examination of a pauper, & 
do not peremptorily decline to enter into the con- 
sideration of the case, but on the contrary actually 
take the examination, though they refuse to make 
the order of removal, this ct. will not grant a 
mandamus commanding them to grant such order, 
for the ct. will presume that, if the magistrates 
have entered on their duty, they will have per- 
formed it in a satisfactory manner. — Llanfihangel 
Rhydithon (Inhabitants) v. Rogers, etc., 
Radnorshire JJ. (1843), 7 Jur. 375. 

1355. .] — The refusal to hear evidence & 

argument on facts admitted by the paity who 
desires to adduce the evidence, & argue on its effect, 
is not a refusal to hear a case on its merits, & a writ 
of mandamus will not on that groimd lie, to compel 
a fresh hearing. 

On an application for an order of removal, two 
justices, decided, misconstruing Poor Removal 
Act, 1846 (c. 66), s. 1, that the pauper was not, 
under the circumstances of his residence in the 
complaining parish, removable from it : — Held : 
this decision was one on the merits, <fe therefore 
as the magistrates had exercised their jurisdiction, 
this ct. would not interfere to compel them again 
to entertain the application. SetMe : since 
Poor Removal Act, 1846 (c. 66), a writ of mandamus 
will lie to compel magistrates who have declined 
jurisdiction, to hear & adjudicate, as by adjourn- 
ment, on an application for an order for the 
removal of a pauper. — R. v. Blanshard (1849), 
13 Q. B. 318 ; 3 New Mag. Oas. 94 ; 3 New Sess. 
Caa. 418 ; 18 L. J. M. C. 110 ; 12 L. T. O. H. 448 ; 
13J. P.104; 116E. R. 1285. 

Annotation — Refd. R. V. Goodrich (1850), 4 N(‘W Mag-. Ga.s. 

101. 

1356. Unless case stated.] — R. v. Leicester 

(Deputies of the Freemen), No. 1381, post. 

1357. Wrongful construction of Act of 

Parliament.] — A complaint was made before 
justices against N. for keei)ing an illegal lottery, 
& it was alleged that the facts proved brought him 
within Gaming Act, 1802 (c. 119), s. 2, & rendered 
him liable to be punished as a rogue & a vagabond ; 
but the magistrates thought, wrongly as it was 
suggested, that the provision as to such punish- 
ment was repealed, & that no punishment 
now existed for the offence : — Held : however 
erroneous the decision of the magistrates, this ct. 
could not review it either on mandamus or rule 
under Justices Protection Act, 1848 (c. 44), s. 5. 

We cannot grant a mandamus to compel magis- 
trates to put a right construction on an Act of 


PART XIII. SECT. 8, SUB-SECT. 8.— 
A. (b) i. 

1860 i. Court wUl not review decision.] 
Ledden V . Resell (1837), 2 Ber. 

€% tf X\ ^ A ^ * * 


135011. .] — R. V . Shortis (1879), 

13 N. S. R. (1 R. & G.) 70.— 43AN. 

1860 Hi. .] — ^R. V , WuNO Tung 

(1916), 33 W. L. R. 903 ; 10 W. W. R. 
15.— CAN, 


o. IV here juriadiction of justice lost 
— May be restored by order.)— R. v. 
Warner, 11924] 4 D. L. R. 916; 
[1924] 3 W. W. R. 612 ; 43 Can. Crlm. 
Cas. 78 ; 20 Alta. h. R. 646.— CAN. 
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Magistrates. 


Sect 3. — Mandamus : Sub-sect. 3, A, (b ) i. iL] 

Parliament (Lord Campbell, C.J.). — K. v, Bristol 
JJ. (1854), 22 L. T. O. S. 213 ; 18 Mur. 426, n. ; 
8uh noni. Re Bristol J J. & King, 2 W, B. 154. 

Annot^iflov Refd. ]{. r. VVorcostershiro .1,1. (1854), 3 
K. & li. 47 7. 


1358. .] — II. V. Gloucestershire JJ. 

(1856), 27 L. T. O. S. 185. 

1359. .] — After cause shown against a rule, 

under Justices Protection Act, 1848 (c. 44), s. 5, 
calling on the magistrate to show cause wliy he 
should not hear & adjudicate : — Held : the 
magistrate had heard <fe determined & therefore 
the ct. could not interfere. — R. v. Dayman (1857), 
7 E. & B. 672 ; 26 L. J. M. C. 128 ; 29 I.. T. O. S. 
125 i 22 J. P. 39 ; 3 Jur. N. S. 744 ; 5 W. R. 578 ; 
119 E. R. 1395. 

Annotations : — Distd. U. V. Nimnoloy (18.58), E. B. & E. 
852. Refd. K. V. Brown (1857), 7 E. & B. 757 ; Incase r. 
Chaytor (1863), 3 B. & 8. 620 ; R. v. Allen (1866), 7 B. & S. 
902 ; R. r. Llanlillo, Brecknockshire JJ. (1866), 15 L. T. 
277 ; Kx 11 . Vaughan (1866J, L. R. 2 Q. B. 114 : R. v. 
Shell (1884), 50 L. T. 590. Mentd. Luton L. B. of Health 
V. Davis (1860), 6 Jur. N. S. 580 ; Buccleuch v. Metro- 
politan Board of Works (1870), L. R. 5 Exch. 221 ; St. 
Mary, Islington v. Barrett (1874), 30 L. T. 11 ; Dryden v. 
Putney Overseei-s (1876), 1 Ex. D. 223 ; Maude r. Baildon 
L. B. (1883), 10 Q. B. D. 394 ; Portsmouth Corpn. r. 
Smith (1883), 13 Q. B. D. 184; Richards v. Kcsslck 
(1888), 59 L, T. 318. 


1360. .] — A magistrate, upon a complaint 

regularly heard before him, gave his opinion against 
complainant, but at the request of complainant 
he refused to adjudicate for the purpose of enabling 
complainant to take the opinion of the ct. I ?eft. 
objected, <fe wished the magistrate to adjudicate 
& dismiss the complaint : — Held : there was no 
such refusal to adjudicate as to entitle the com- 
plainant to a rule, under Justices Protection Act, 
1848 (c. 44), s. 5. — R. v. Payt^ter (1857), 7 E. & B. 
328 ; 26 L. J. M. C. 102 ; 28 L. T. O. 8. 303 ; 21 
J. P. 626 ; 3 Jur. N. S. 511 ; 5 W. R. 267 ; 119 
E. R. 1268. 

1361. Where justices have heard an 

information & dismissed it, on the ground that they 
had no jurisdiction, at the same time offering to 
giant a case, this ct. refused to grant a rule 
desiring them to hear & determine.— A’o; n. 
McLeod (1861), 3 L. T. 700 ; 25 J. P. Jo. 84. 

1362. .]— R. V. Fawcett, etc., Durham J J. 

Hx p, Hodson, No. 1341, ante. 

1363. .]-~Ex p. Coney (1873), 37 J. P. Jo. 

277. 


1364. .] — B., a licensed victualler, applied 

to the licensing justices for a renewal of his 
license. A written notice of opposition on the 
ground of a previous conviction of an offence was 
given, but no one supported it. No other 
opposition was offered, the superintendent of 
police said there was no complaint since the 
previous conviction. The justices having refused 
the renewal : — Held : a mandamus to the justices 
to he^ the application would not be granted, as 
they had a discretion, & had already exercised it by 
I'efusing the renewal . — Ex p. Bendall (1877), 42 
P. 88, D. 0. 


Macmahon, No. 1344, anU 
14500. .] — Where a magistrate has refuse 

a summons on the ground that the informatio 
^es not disclose an indictable offence, the Hie 
cx. of justice has no jurisdiction to review hi 
aecision, either as to law or as to fact, & therefor 

Justices Protection Act 
!,• \ calling upon the magistrate t 
show cause why he should not hear &; determin 
tne^apphcation for a summons, wUl not be grantee 
Lewis (1888), 21 Q. B. D. 191^ 6 
L, J, M, 0, 108 ; 60 L. T. 338 ; 52 J. P. 773’; 3 


W. B. 13; 4 T. L. It. 049; 10 Cox, 0. C. 449, 
D. C. 

Annotations : — Distd. R. r. Byrdc, etc., JJ. & 

Gas (Jo., Ex p. WmianiH (1890). 00 L. J. M. C. 17. 

R. \\ Bridge (Metropolitan I^olico Maffietrute) (1889), 5 

T. L. R. 687 ; 11. v. Kennedy (1902), 86 L. T. 753 ; Burden 

V. Rigfler (1910). 27 T. L. R. 140. 

1367. — R. V, Bridge (1889), 5 T. L. R. 

687, D. C. ^ 

1368. .] — R. V. Derbyshire JJ., Ex p, 

Harrison (1892), 8 T. L. R. 211, D. 0. 

1369. .] — Upon a rule nisi for a mandamus 

to command a metropolitan magistrate to hear & 
determine an application for a summons for an 
offence under Roman Catholic Relief Act, 1829 
(c. 7), s. 29; — Held: though the information 
disclosed a primd facie case that the offence was 
committed, nevertheless the magistrate was 
entitled in the? exercise of his discretion to refuse 
to issue a summons, if he did so, the ct. had no 
jurisdiction to compel him to review his decision 
unless the discretion was exercised on improper 
& extraneous grounds. — R. v. Kennedy (1902), 
86 L. T. 753 ; 50 W. R. 633 ; 18 T. 1^. R. 557 ; 20 
Cox, C. C. 230, 1). C. 

Annotation: — Mentd. lie Smith, Johnson r. Bright-Siulth, 

11914J 1 Oh. 937. 

1370. .] — A magistrate granted a warrant 

against a mother for conspiring with others to 
abduct her child out of the custody of its guardians. 
One of the persons was convicted of conspiracy, 
but the motlier had not been arrested. On an 
ajjplication to the magistrate to withdrew the 
warrant against the mother, he declined to do so, 
on the ground that it had not been decided that 
the mother liad not committed an offence against 
the law : — Held : the ct. would not interfere, as 
the magistrate had exercised a judicial discretion. 
— R. V. Crossman, Ex p. Chetwynd (1908), 98 
L. T. 760 ; 72 J. P. 250 ; 24 T. L. R. 517 ; 21 
Cox, C. C. 605, D. C. 

1371. Justices equally divided.] — R. v. 

Ashplant (1888), 52 J. P. Jo. 474, D. C. 

Annoiaiunu^ Expld. R.r. Hertfordshire JJ., Kx p. Larsen. 

(1926) 1 K. B. 191. Refd. R. v. Wardle, ete. J J. Harton 

C^oal Co., Ex p. Burrows (1898), 14 T. L. R. 424. Mentd. 

Klnnisr. Graves (1898), 67 L. J. Q. B. 583. 

Compare No. 560, ante, 

1372. Justices exceeding jurisdiction.] — Where 
an indoor beer license which had been renewed 
since 1869 was refused to be renewed by the 
licensing justices, on the ground that though the 
house was of sufficient annual value when the 
application was heard at the adjourned annual 
meeting, yet it had not been so on Aug. 25, the 
date of the original general annual meeting, the 
value having been increased during the interval ; — 
Held : the justices had exceeded their jurisdiction, 
& a rule for mandamus was made absolute. — R. 
V. Montagu (1884), 49 J. P. 65, D. C. 

ii. Refusal to Hear Complamis. 

See, generally. Crown Practice, Vol. XVI., 
pp. 311, 312, Nos. 1221-1230. 

1378. Discretion not exercised.] — On complaint 
against a party as a vagrant, for refusing to main- 
tain his wife, the party charged, being called upon 
by the justices in petty sessions to show cause for 
his refusal, denied being married to the woman, 
& produced some evidence in support of such 
demal ; & he threatened the magistrates with an 
•auction if they committed him. Complainants 
offered evidence of a Gretna Green marriage ; 
but the justices ^fused to hear it, & dismissed 
the summons, saying that they would not, on this 
application, try a disputed marriage, alleged to 
have taken place out of the country, & that the 
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Part XIII. — ^Appeals prom Courts op Summary Jurisdiction. 


parties ought to try it in the Ecclesiastical Ct. : — 
Held : the justices could not, under these circum- 
stances, refuse to hear the case through ; Sc a 
mandamus was granted, requiring them to hear the 
complaint. — K. ik ..Cumberland J.l. (18.S0), 4 
Ad. & El. 695 ; 111 E. 11. 949. 


Annotations: — Distd. R. v. Marshall (1843), 2 L. T. O. 8. 
169. Consd. H. V. Blansliard (1849), 13 Q. B. 318. Dbtd. 
R. V. Leicester Deputies of Freemen (1850), 15 Q. B. 671. 
Consd. R. V. Fawcett, etc. Durham JJ., Kx v. Hodson 
(1868), 19 L. T. 396. Refd. R. v. Halop JJ. (1837), 7 
L. J. M. C. 3 ; R. v. Canterbury (Archbp.) (1848), 11 
Q. B. 483. Mentd. Ex p. Broseley (1837), 7 Ad. & El. 423. 


1374 . 


.] — R. V. Newent JJ. (1845), 4 


L. T. O. S. 289 ; 9 J. P. 211. 


1375 . .] — The justices who hear an applica- 

tion under Poor Law Amendment Act, 1844 
(c. 101 ), for an order on the putative father of a 
bastard child, have no power to adjudicate finally 
against the mother ; Sz if they dismiss the applica- 
tion, that dismissal is not a ground for dismissing 
a second application in the same matter, but is 
in the nature of a nonsuit in a civil action. This 
ct., therefore, will by writ of mandamus^ or rule, 
compel justices to hear Sc determine an applica- 
tion for an order in bastardy, which they have 
refused to hear on the ground that it had been 
made after a former application in the same matter 
had been dismissed. Semhle : the justices may 
dismiss the second application if on hearing it 
they are of opinion that the merits were fully 
inquired into Sc deteraiined on the previous 
application.~R. v. GLoucEftTEiisuiuE JJ. (1849), 
3 New Mag. Cas. 198 ; 1.3 L. T. O. S. 507 ; 13 
J. P. 535 ; sich nom. R. r. Gloucestershire JJ., 
Re White, 13 Jur. 765. 

1376. .] — Wliere due notice, under 9 Geo. 4, 

c. 01, had been given to justices of an intention 
to apply for a licence to sell excisable liquors, Sc 
the justices had refused to hear such application, 
the ct. granted a rule absolute in the first instance, 
under C. L. P. Act, 1854 (c. 125), s. 76, for a 
mandamus to the justices to hear the application. 
— R. V. Walsall JJ. (1854), 3 C. L. R. .100; 
24 L. T. O. S. Ill ; 3 W. R. 69 ; 18 J. P. Jo. 757. 

Annotation: — Refd. Sharpe v. Wakefield (1888), 21 Q. B. D. 

66 . 


1377 . .] — Upon an application to justices 

for summonses against certain persons to answer a 
charge of conspiracy to break the peace Sc do 
grievous bodily liarm at a public meeting, evi- 
dence was given that a disturbance had arisen at 
the meeting in which defts. took part, & that one 
or other of them had previously offered money 
to different persons if they would commit acts of 
violence at the meeting. The justices, after 
hearing the evidence, declined to issue the sum- 


monses, Sc a rule nisi for a mandamus having 
been obtained, they stated in their affidavit that 
upon the facts brought before them they did not 
feel justified in granting the application, but did 
not say that they thought the witnesses unworthy 
of credit : — Held : the rule must be made absolute, 
for although under Indictable Offences Act, 1848 
(c. 42), s. 9, the justices are to issue their summons 
shall think fit,” it was here evident that 
they had not exercised a discretion. — R. v. Adam- 
son (1875), 1 Q. B. D. 201 ; 45 L. J. M. C. 46 ; 
24 W. R. 250 ; suh nom. R. v. Tynemouth JJ., 
33 L. T. 840 ; 40 J. P. 182. 

AniMtatwns Ex p. Maomahon (1883), 48 J. P. 70. 

Am R. V. Evans (1890), 62 L. T. 570. Consd. R. v. Byrde 
& Pontypool Gas Co., Exp. Williams (1890). 60 L. J. M. C. 
17 ; R. V. St. Panoras, Vestry (1890), 62 L. T. 440 ; R. 
V. Edlin (1891), 65 L. T. 83. Apld. R. v. Bowman, [1898] 
1 Q. B. 663. Consd. R. V. Kennedy (1902), 86 L. T. 75,3. 
Apld. R. V. Board of Education, [1910] 2 K. B. 165; 
R. V. Mead, Ex p. National Health Insco. Comrs. (1916), 


85 L. J. K. B. 1065. Refd. Kx p. Reid (1885), 40 J. P. 
600 ; Ex p. LowIb (1888), 21 Q. B. D. 191 ; Ex p. Lewis 
V. Vaughan, Matthews & Warren (1888), 4 T. L. R. 649 ; 
R. V. London (Bp.) (1889), 24 Q. B. D. 213 ; R. v. Pownall 
(1890), 63 L. T. 418 ; R. v. Huggins & Humphreys (1891), 
60 L. J. M. C. 139 ; R. v. Southampton JJ., Ex p. Lcbom 
(1907), 96 L. T. 697 ; R. v. Bennett & Bond, Ex p. Bennet 
(1908), 72 J. P. 362 ; R. r. Garrett, Ex p. De Diyvcr 
41917), 87 L. J. K. B. 129 ; Roberts v. Hopwood, [1925] 
A. C. 578 ; Peagram v. Peagram, [1926] 2 K. B. 165; 
Short V. Poole Corpn., [1926] Ch. 66. 

1378. .] — It is an established rule of this 

ct. that the discretion of magistrates must be 
exercised upon fitting materials & if a decision 
or possibly a determination has been come to on 
grounds not fitting Sc outside those which by law 
a magistrate is entitled to consider, there the ct. 
will look at the matter as if the discretion had 
not been exercised at all Sc will by mandamus 
compel the magistrate to exercise that discretion 
which he has in truth Sc in contemplation of law 
not exercised (Lord Coleridge, C.J.). — R. v. 
EvaN 8 (1890), 62 L. T. 570 ; 54 J. P. 471 ; 6 
T. L. R. 248 ; 17 Cox, C. C. 81, D. C. 

Annotations : — Consd. R. v. Southampton JJ., Ex p. Lebern 
(1907), 96 L. T. 697 ; R. v. Bennett & Bond, Exp. Bennet 
(1908), 72 J. P. 362. 

1379. .] — R. V. Bennett Sc Bond, Ex p. 

Bennet, No. 463, ante. 

1380. Jurisdiction declined.] — R. v. Blanshard, 
No. 1355, ante. 

^ upon a mistaken view of the 
law, in reference to a point upon which its juris- 
diction depends, an inferior tribunal refuses to 
hear, this ct. will compel it to hear by mandamus. 
Whenever the justices or the inferior tribunal 
I have refused to hear on a mistaken view of the 
law in reference to a point upon which their juris- 
diction depends, this ct. will interfere Sc grant a 
mandamus to compel them to hear. When they 
have heard, we cannot review their decision 
unless they state a case for our opinion, but we 
may compel them to hear when they have 
improperly refused (Lord Campbell, C.J,). — 
R. V. Leicester (Deputies op the Freemen) 
(1850), 15 Q. B. 671 ; 117 E. R. 613 ; suh nom. 
R. V. Goodrich, 4 New Mag. Cas. 101 ; 19 L. J. 
Q. B. 413 ; 15 L. T. O. S. 248 ; 14 J. P. 415 ; 14 
Jur. 914. 

Annotations: — Apld. R. r. Monmouth (Mayor), R. r. Bolton 
(Mayor) (1870), L. R. 5 Q. B. 251. Refd. R. v. Liverpool 
Recorder (1850), 1 L. M. & P. 682. Mentd. R. v. Pawlett 
(1873), L. R. 8 Q. B. 491 ; Ex p. Portingell, [1892] 1 
Q. B. 15 ; R. V. Somerset JJ. (1900), 16 T. L. R. 166. 

1382. .] — On an information, under 18 & 

19 Viet. c. 108, against one of several joint owners 
of a colliery, for disobedience of tlie rules in 
sect. 4, after evidence had been gone into on the 
merits, the justices dismissed the complaint on an 
objection taken by deft., that the proceedings 
should have been against all the joint owners ; — 
Held : (1) the decision was wrong ; (2) it was on 
a point going to the magistrates’ jurisdiction only. 

Sc this ct. could, therefore, rule them to hear 
Sc adjudicate. — R. v. Brown (1857), 7 E. & B. 
757 ; 26 L. J. M. C. 183 ; 29 L. T. O. S. 160 ; 
22 J. P. 54 ; 3 Jur. N. S. 745 ; 5 W. R. 625 ; 119 
E. R. 1427. 

Annotations : — As to (2) Folld. R- r. Essex JJ. (1883), 49 
L. T. 177. Refd. Buccleuch r. Metropolitan Board of 
Works (1870), L. R. 5 Exch. 221. 

1383. .] — Ex p. Mackworth (1857), 21 

J. P. Jo. 756. 

1384. .] — R. V. Fawcett, etc., Durham 

JJ,, Ex p. Hodson, No. 1341, ante. 

1385. .] — London (Mayor) v. Ellissen 

(1868), cited 41 L. T. at p. 506. 

Annotations: — ^Retd. R. v. Carden (1879), 5 Q. B. D. 1 ; 
Exp. Bottomley, [1909] 2 K. B. 14, 
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Magistrates. 


Sect, 3. — Mandamus : Sub’sect, 3, A, (h) ii, (c), 
B, (a),] 


1386 . .] — Ex p, Woolf (1871), cited in 

24 W. R. at p. 251. 

Annotation : — Refd. K. v. Adamson, etc., Tynoinoiith JJ. 

& Spence (1875), 24 \V. JL 250. 

1387 . — — .] — information was laid against 
one T. for having unlawfully released certain 
cows, heifers, & bullocks which had been lawfully 
seized for the purpose of being impounded. The 
justices, holding that the bullocks, etc., were not 
included in the words “ other beast or cattle 
in Pound-breach Act, 1843 (c. 30), s. 1, dismissed 
the complaint, on the ground of their want of 
jurisdiction. A rule nisi for a mandamus ordering 
theni to hear & determine the matter having been 
obtained: — Held: it must be made absolute, 
as the justices had improperly declined juris- 
diction under the statute in question. — R. v. Gee 
(1885), 49 J. P. 212 ; 1 T. L. R. 388, D. C. 

1388 . .] — Wliere, in their refusal to issue 

a summons, it appeared that the justices had 
merely declined jurisdiction & had not exercised 
their discretion, on an application for a mandamus : 
— Held : a rule would be gi*anted ordering them to 
consider the evidence &; decide whether the 
summons ought or ought not to issue. — R. v, 
ByRDE & PONTYPOOL GaS Co., Ex p. WILLIAMS 
(1890), 00 L. .T. M. C. 17 ; 03 L. T. 045 ; 55 J. P. 
310 ; 39 W. R. 171 ; 17 Cox, C. C. 187 ; sid) nom. 
Re Monmouthshire JJ., Ex p, Williams, 7 
T. L. R. 79, D. 0. 

Annotation .-—CJonsd. Ii. v. Kemiedy (1902), 8G L. T. 753. 


1389 . -Upon the hearing of a summons 

under Metropolis Management Amendment Act, 
1862 (c. 102), s. 77, taken out by a district board 
against the owner of a house in a new street to 
enforce payment of the apportioned expenses 
inemred in executing paving works in such street 
under Metropolis Management Act, 1855 (c. 120), 
s. 105, the magistrate is bound to inquire & receive 
evidence on the questions whether the sum alleged 
to have been expended has been actually expended, 
& expended solely on paving works ; & a refusal 
to enter upon such an inquiry & to receive evidence 
therein amounts to a declining of jurisdiction on 
his part in respect of which the ct. will grant a 
mandamus, — R. v. Marsh AM, [1892] 1 Q. B. 371 ; 
61 L. J. M. C. 52 ; 65 L. T. 778 ; 56 J. P. 164 ; 
40 W. R. 84 ; 8 T. L. R. 3 ; 36 Sol. Jo. 11, C. A. 


Annotations : — Ezpld. Stroud v. Wandsworth District 

Board of Workij, 11894] 2 Q. B. 1. Consd. R. V. ClioBliiro 

JJ., Kx p. Heaver (1912), 108 L. T. 374. Refd. Davis V. 

Greenwich Board of Works (1895), 64 L. J. M. C. 257 ; 

Met. Dist. Ry. v. Fulham l»arish Vestiy, [1895] 2 Q. B. 

4^43; R. V, Stepney B. C. (1901), 71 L. J. K. B. 238 ; 

Ballard v. Wandsworth B. C. (1906), 95 L. T. 118 ; Bower 

V. Caistor R. D. C. (1911), 75 J. P. 186 ; R. v. Offlow 

General Income Tax Comrs. (1911), 27 T. L. R. 353. 

1390 . ,] — R. V, Plowden, Re Industrial 

Schools Acts (1895), 11 T. L. R. 181, D. C. 

1391 . .] — Ex p, Fitzgerald (1897), 41 

Sol. Jo. 188, D. C. 

1392 . •.] — Application was made to a Metro- 

politan magistrate for a summons against an 
employer for failing to pay certain contributions 
m respect of his domestic servants pursuant to 
National Insurance Act, 1911 (c. 56), & the magis- 
trate refused to grant the same unless the National 
Insurance Comrs. at the same time took pro- 
ceedings against the domestic servants, who were 
just as much liable to process under the Act as 
the employer. A rule nisi for mandamus was 
therefore panted against him :--Held ; the 
mapstmte in declining to exercise his jurisdiction 
• i* upon something extraneous & extra- 

judicial which ought not to have affected his 


decision, & had thereby declined jurisdiction, & 
the rule nisi must be made absolute. — R. v. Mead, 
Ex p. National Health Insurance Comrs. 
(1916), 85 L. J. K. B. 1065 ; 114 L. T. 1172 ; 
80 J. P. 332 ; 14 L. G. R. 684 D. C. 

1393^ .] — F. was charged under Defence of 

the Realm Regulations, Reg. 46 (ccc.) with having 
in his possession on May 23, 1918, without lawful 
authority or excuse, a document, a birth certificate, 
so nearly resembling a certificate issued by a 
foreign Govt, as to be calculated to deceive. The 
case had been referred to the competent military 
authority, who gave a certificate that the offence 
was “ one which could adequately be dealt with by 
a ct. of summary jurisdiction.” Reg. 45 (ccc.) 
enumerates various documents which might be the 
subject matter of a charge, & the certificate did 
not define the particular offence for which the 
prosecution was to be commenced, & there being 
thus no direct evidence that the charge on the 
charge sheet was the offence which had been 
investigated, the magistrate was not satisfied 
that he had jurisdiction, & dismissed the suinmons 
on the ground that the form of the certificate 
was wrong, as not specifying in the manner in 
which the offence would be specified in an informa- 
tion, summons or count, the charge in respect 
of which the prosecution had been commenced : — 
Held : the certificate was primd facie evidence 
that 11 le magistrate had jurisdiction to deal with 
any charge under the regulation, & therefore the 
magistrate, having wrongly declined jurisdiction, 
the rule for a mandamus would be made absolute. — 
R. V, Mead & Fox, Ex p. Public Prosecutions 
Director, [1918] 2 K. B. 866 ; 88 L. J. K. B. 98 ; 
119 L. T. 314 ; 83 J. P. 1 ; 35 T. L. R. 4 ; 62 
Sol. ,To. 763 ; 16 L. G. R. 830, D. 0. 

1394. Refusal to enable High Court to decide 
case.] — Upon an information for keeping open a 
beerhouse untU eleven at night, contrary to Beer- 
house Act, 1840 (c. 61), s. 15, it appeared that the 
house was situated in the township of C., which 
contained, according to the last Parliamentaiy 
census, less than two thousand five hundred 
inliabitants ; that it was also situated in a place 
caUed II., which comprised parts of three town- 
ships, C. being one, & was an aggregation of houses 
& inhabitants under a distinct name, containing 
more than two thousand five hundred inhabitants, 
but having no local rights peculiar to itself, & it 
was not included in the Parliamentary census. 
The application for the beer license described 
appet. as “ dwelling in a house in H., in the town- 
ship of C.” The certificate of character was signed 
by six “ inhabitants of the township of C.” ; & 
the certificate of the overseer was signed by the 
description, overseer “ of the townsliip of C.” 
The license was to keep open the house until ten 
o’clock at night. The justices having in order to 
obtain the opinion of this ct., refused adjudicate. 
On a rule under Justices Protection Act, 1848 
(c. 44), s. 6, requiring the justices to do so : — Held : 
as the justices had only refused to adjudicate in 
order to raise the point in a convenient form for 
the opinion of this ct., <fc as the facts were stated 
on which they so refused, this ct. would decide 
whether they had done right in refusing to con- 
vict. — R. V, Charlbsworth (1851), 2 L. M. & P. 
117 ; 4 New Sess. Cas. 654 ; 20 L. J. M. C. 181 ; 
sub nom. R. v, Charlbsworth, Re Heabnshaw, 
16 L. T. O. S. 395 ; sub nom. R. v. West Riding 
OP Yorkshirb JJ., 16 J. P. 103 ; 16 Jur. 178. 
Annotations: — Refd. R. v. Dayman (1857), 29 L. T. 0. S. 
125; 11. V. Paynter (1857), 7 E. & B. 828. Mentd. 
Washington v. Scott, Smith v. Redding, Windsor v, 
Jeflory (1866), 6 B. & S. 617 ; Smith v. BeddiM (1866), 
L. R. 1 Q. B. 489 ; Rice v. Sloe (1872), L. R. 7 a P. 378. 
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Part XIII. — ^Appeals prom Courts of Summary Jurisdiction. 


(c) To Admit and Hear Evidence, 

See, generally, Crown Practice, Vol. XVI., 
p. 312, Nos. 1237-1239. 

1395* Mandamus will not issue.] — When an 
information is laid before justices of the peace for 
an indictable misdemeanour, it is in the discretion 
of the justices to hear it, or refuse to hear & leave 
the complaining party to originate his prosecution 
before a grand jury. The ct., therefore, refused 
to compel justices by mandamus to hear evidence 
on an information, with a view to prosecution by 
indictment, for an alleged perjury in depositions 
before the Ecclesiastical Ct., when it appeared 
that the suit in which the depositions had been 
made was still depending, & that the justices had 
therefore held it improper to proceed on the informa- 
tion. — K. V, Ingham (1849), 14 Q. B. 396 ; 4 
New Mag. Cas. 14 ; 3 New Seas. Cas. 689 ; 19 
L. J. M. C. 69 ; 14 L. T. O. S. 220 ; 14 Jur. 223 ; 
13 J. P. Jo. 760 ; 117 E. R. 156. 

AnnntaiionH ; — Distd. 11. v. Fawcott, etc., Durham JJ., 
Ex p. Hodson (1868), 19 L. T. 396. Consd. U. v. Byrdo 
& Poutvpool Gaw Co., Exp. Williams (1890), 60 L. J. M. C 
17. Reid. Ex p. Lewis (1888), 21 Q. B. D. 191 ; H. v. 
Kmmedy (1902), 86 L. T. 753. Mentd. R. v. Garrett, 
Ex p. De Dryver (1917), 34 T. L. R. 13, 

1396. .] — K. V. Hull Licensing JJ. (1883), 

47 J. P. Jo. 820. 

1397. Rejection of evidence properly ad- 

missible.] — The ct. will not direct a mandamus to 
issue to compel justices to hear & determine a 
case upon which, after hearing evidence they have 
adjudicated, though at the hearing they had 
rejected ceHain evidence which was properly 
admissible. — R. v. Yorkshire JJ., Ex p. Gill 
(1885), 53 L. T. 728 ; 34 W. R. 108 ; 2 T. L. R. 
48, 1), C. 

Annotation : — Apld. R. v. OIIlow General Income Tax 
(^omrs. (1911), 27 T. L. R. 353. 


B. In respect of Ministerial Ads, 

(a) Issue of Distress Warrant, 

Distress generally, see Distress, Vol. XVIII., 
pp. 200 et seq. 

See Justices Protection Act, 1848 (c. 44), s. 5. 

Whether ministerial act.] — See Distress, Vol. 
XVIII., pp. 398, 399, Nos. 1389-1396. 

1398. Whether mandamus will issue.] — A 

ynandamus will lie against a justice, a trustee of a 
school, for refusing to grant a distress warrant for 
levying the poor rate on the lands from which the 
school is supported, if the lands are legally liable, 
although he may believe that they are legally 
exempt. — R. v, 'Ellis & Greenwood (1842), 
2 Dowl. N. S. 361 ; 12 L. J.M. C. 20 ; 7 J. P. 179 ; 
7 Jur. 108. 

1399 , ,] — \ local Act for paving, lighting, 

watching, & improving the town of B., empowered, 
in one sect., the comrs. for carrying it into execu- 
tion, to “ rate & assess, & to make an equal rate 
or assessment, upon the tenants or occupiers of all 
houses, shops, coachhouses, stables, brewhouses, 
etc., within the said town, that are or shall be in, 
or adjoining, or contiguous to any street, lane, 
court, passage, or other place within the said town, 
or wholly or in part within the said town, & 

PART xni. SECT. 3, SUB-SECT. 3.— 

A, (0). 

1396 i. Mandamus mill not issue .] — 

When a prosecution before Justices is 
still proceeding, the full ct. had no 
power under Justices of the Peace Act, 

1887, No. 963, s. 163, to make a 
manda tory order upon the Justloes to 
compel them to reoeive certain eHdence 
tendered for the prosecution & ruled 
by them to be inadmissible. — R. v. 

Bir^TT (1890), 16 V. L. R. 398.— 

AUS. 


within the distance of 100 yards in a direct line 
from any lamp or public light, now or hereafter 
to be affixed or put up under the powers of this 
Act,'* etc. In another it declared, “ that for all 
& every the purposes of this Act, the town of B. 
shall comprise & be deemed to extend over all 
these parts of the several tithings in the parish 
of B., called, etc., which shall lie within the cir- 
cumference of one mile in a straight direction from 
the centre of the said town of B., a certain mes- 
suage, called the Swan Inn, being considered & 
taken as such centre. A rule for a man^mus 
commanding a magistrate to issue a distress 
warrant for levying the amount of a rate upon the 
goods & premises of a gentleman, whose house 
was included within the one mile from the centre 
of B., as above described, but not within 100 yards 
in a direct line from any lamp or public light, was 
refused with costs ; & that, though an indemnity 
was offered ready to be criven to the magistrate. 
— R. V. Browne (1843), 1 L. T. O. S. 255 ; 7 J. P. 
528. 

1400. .] — R. V. Brown (1844), 8 J. P. Jo. 

389. 

1401. .] — R. V. Kent JJ. (1844), 3 L. T. 

O. S. 60, 186 ; 8 J. P. Jo. 311, 500. 

1402. .] — Two justices for the county of O., 

after liearing the grounds of exemption, which 
appeared to be substantial, refused to issue their 
distress warrant for levying the amount of such 
rate. Tlie ct. granted a rule, under Justices 
Protection Act, 1848 (c. 44), s. 5, to compel them, 
notwithstanding such exemption appeared to be 
valid. — Bletchingdon Surveyors op Highways 
V. Peyton (1849), 6 Dow. & L. 288 ; suh nom, 
R. V. Oxfordshire JJ., 18 L. J. M. C. 222 ; 14 
Jur. 575 ; 13 J. P. Jo. 445 ; sub nom. R. v, Peyton, 

14 L. T. O. S. 66. ^ ^ ^ 

14.03. .] — R. V, Hull JJ. (1849), 14 L. T. 

O. S. 201 ; previous proceedings, sub nom, R. v. 
Kingston-upon-Hull JJ., 13 J. P. Jo. 745. 

1404. .] — R. V, Sutcliffe, etc., Bath JJ. 

(1850), 14 L. T. O. S. 355, 396 ; 14 J. P. Jo. 68 ; 
previous proceedings (1849), 13 J. P. Jo. 760. 

1405. .] — R. V, Newbury JJ. (1851), 15 

J. P. Jo. 321. ^ ^ 

1406. .] — R. V. Antrobus (1853), 17 J. P. 

Jo. 325. 

1407 . .] — Where magistrates have con- 
victed of penalties on matters witliin their juris- 
diction, & the convictions are regular in form, & 
there is no legal reason shown why the parties 
convicted have not paid the penalties, the ct. will 
feel bound to grant a rule under Justices Protec- 
tion Act, 1848 (c. 44), s. 5, to the magistrates to 
issue warrants to levy the amounts, & have no 
discretion to refuse to do so on the ground of some 
supposed hardship in the number of the convictions 
or the amount of the costs.— lie Hartley (1862), 
31 L. J. M. C. 232. 

Annoiatimi: — Blentd. Milnes v. Bale, Milnes r. Lea (1875), 

L. R. 10 C. P. 591. 

1408 . ,] — Although this ct. will not inter- 

fere with the justices in the exercise of their 
discretion ; yet where they have exercised that 

q. Evidence given before special 

committee of House of Commons. ] — 
At the hearing of a criminal charge 
before a county Judge, sitting os police 
magistrate, evidence given before a 
special committee of the House of 
(Ammons, & taken by stenowaphers, 
was tendered before the magistrate & 
refused by him : — Held : the ct. had 
no power to grant a mandamus to the 
county Judge dlreotiM him to receive 
, such evidence. — R. v. Conn olly (1891), 
I 22 O. R. 220.— CAN, 


p. Where other remedy avail- 

able .] — Where a magistrate commenced 
the examination of a criminal char^, 
but refused to proceed because he 
thought that the only witness offered 
to prove a material fact was not com- 
petent ; the ct. refused on the applica- 
tion of a private prosecutor, to grant 
a mandamus to compel him to prooe^, 
there being another remedy by bill 
of indictment before the grand Jury. — 
R. V. Duvankt (1869), 1 Han. 681. — 
CAN. 
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Magistrates. 


Sect. 3. — Mandamus : Svh-sect, 3, B. (a) <£; {b), ct* 
C. ; sub-sect. 4. Sect, 4.] 


1413. .] — J. was rated as occupier of pi*e- 

mises in the D. parish, & also in G. parish, & paid 
the rates to D. Ho did not appeal against the 


discretion by declining to execute a provision in ^ W 

» Act upon gconnd. n»U.«..ly 

having declined & a rule being moved for by way 
of mandamus imder Justices Protection Act, 1848 


unsound, this ct. will interfere. 

An order of a board of guardians was made upon 
an overseer for contribution, which ho refused to 
comply with, & upon an application to justices 
for a warrant of distress, they refused to grant it : 
— Held : this ct. would review & control their 
discretion. — Ex p, Bridgend & Cowbridge 
Gt^ARDiANS (1864), 9 L. T. 720. 


(c. 44), s. 5: — Held: the rule must be made 
absolute, but without costs. 

Inasmuch as the duty of the magistrates is 
always considered to be a mere ministerial duty, 
when it is once shown that the rate is a good rat-e 


1409. .]— Where, by an Act of Parliament, ^he face of it, & it has not been appealed against, 

power is conferred upon justices to issue a distress almost universal course that the magistrates 
warrant, “ if they shall think fit,” they must not adopted has been to issue » wOTrant (WiL- 

refuse to issue it merely because they think the '^*^* ^- Jefferson 0884), 48 J. P. 393. 

k ^4. ^4! n — If _i . . 1 . . . , 1414. .1 — Where an aftlliation order has 

J _ - _ — .1 ^ 


Act of Parliament does an injustice in giving such 
power in the particular case. Therefore, where 
the overseer of a parish, which had been an extra- 
parochial place but had been duly annexed to a 
union, was oidered by the board of guardians of 
the union to pay certain money towards the 
common fund & he refused to pay such money ; — 
Held : justices could not refuse to issue their 
warrant, under Poor Kate Act, 1839 (c. 84), s. 1, 
to distrain the goods of the overseer, merely 
because they thought it unjust that such extra- 
parochial place should be compelled to contribute 
to the common fund of the union. — K. v. Boteler 
(1804), 4 B. & S. 959 ; 3 New Rep. 505 ; 33 
L. J. M. C. 101 ; 28 J. P. 453 ; 10 Jur. N. S. 798 ; 
12 W. H. 400 ; 122 E. R. 718. 

Distd. U. v. Adain.son (1875), 1 Q. B. D. 

201. Refd. K. V. BroH (1901), 85 L. T. 581. Mentd. U. 
f,* (1879), 4 Q. B. D. 525 ; Davies v, Lvaris 

V.*, .1^* 1^? 238; B. r. London (Bp.) (1889), 24 


been made which is not appealed against, or where 
there has been an appeal ti) quarter sessions against 
the order & the appeal has been dismissed, & 
subsequently an application is made to justices 
to enforce the order by the issue of a distress 
warrant, the justices have no jurisdiction to enter 
into any inquiry as to the validity of the original 
order. — R. v. Lancashire JJ., Ex p. Tyrer, 
[1925] 1 K. B. 200 ; 94 L. J. K. B. 331 ; 132 L. T. 
382 ; 89 J. P. 17 ; 41 T. Ju R. 103 ; 69 Sol. Jo. 
194 ; 23 L. G. R. 32 ; 27 Cox, C. C. 711, D. C. 

1415. Where rate invalid.] — Justices Protection 
Act, 1848 (c. 44), s. 4, does not protect a justice 
if he acts without jurisdiction. Sect. 5 was not 
intended to be acted upon in a case in which there 
is not a substantial point in issue. Where, 
therefore, overseers made a rate, & included in it 
property never before rated, & which property, 
c^. B. 1). 213 ; Sharp t\ Wakofi^cTd, TihWj ^ great body of evidence appeared to be extra- 

P^i'rochial, & the justices refused to issue their 
), i. G. K. 665. warrant of distress to levy the rate, the ct. refused 

.J Ex p, Neath Guardians (1875), to compel them, under Justices Protection Act, 


1848 (c. 44), 8. 5, to do so. — R. v. Great Yarmouth 
JJ^ (1850), 4 New Sess. Cas. 313 ; 10 E. T. O. 8. 
175 ; 14 J. P. Jo. 709 ; subsequent proceedings 
(1851), 15 J. P. .To. 417. 

1416. Where order invalid.] — This Court will 
inquire into the validity of an order of justices 
before compelling them under Justices Prot/cction 
Act, 1848 (c. 44), s. 5, to issue a distress warrant 


39 J. P. Jo. 85. 

1411. .] — A member of a friendly society 

became insane k> chargeable to the union, & was 
sent to the county lunatic asylum. The guardians 
applied to justices under Divided Parishes & Poor 
Law Amendment Act, 1870 (c. 61), s. 23, for an 
order on the trustees to pay out of the arrears of 
his annuity the cost of his maintenance in relief 
ot tne union. The trustees opposed the order on to enforce such order, & will refuse a rule for that 
that the rules forbade them to so apply purpose where the order appears to be invalid. 
f' -1 Decided for the A party upon appearing before two justices upon 

Hi f f family. The justices made the order, a summons for non-payment of a church-rate, 

a distress warrant i—Held : under 53 Geo. 3, c. 127, s. 7, stated to the justices 
were bound to issue the warrant, for that he disputed the validity of that rate, & 
us ees ought to have appealed or applied to specified several objections. Wliereupon the jus- 
I er : . ^ . wna now no tices adjourned the hearing, to admit of the party 

in the meantime taking steps to dispute the rate. 
On the day of adjournment, no such steps having 
been t-aken, the justices made an order for the 
payment of the amount claimed ; but afterwards 
declined to issue a distress warrant to enforce 
that order : — Held : the order was made without 
jurisdiction, therefore a rule under Justices 
Protection Act, 1848 (c. 44), s. 5, to compel the 
issuing of a distress warrant to enforce it could not 
be granted. — R. v. Collins (1852), 21 L. J. M. C. 
73 ; 18 L. T. O. S. 239 ; 10 J. P. 230 ; 10 Jur. 
422, 


quash the order ; & it was now no defence, that 
the order was invalid or made without jurisdiction. 
—R. V. Swindon JJ. (1878), 42 J. P. 407, D. C. 

IL V. Lancashire JJ., Ex p, Tyrer, 

1412. ,] — L., a metropolitan ratepayer, 

bemg assessed by a new valuation at a much 
higher sum, gave notice of appeal. On applica- 
tion, a judge in chambers, by consent, made an 
order on L. to pay on the old valuation till a special 
case ^ould be stated : — Held : the magistrate was 
bound to issue a distress warrant, & a rule by way 
of mandamus under Justices Protection Act, 1848 
(c. 44), s. 4, was properly made ordering him to 

accordingly.— R. v. Marsham 
(1883), 50 L. T. 142 ; 48 J. P. 308 ; 32 W. R. 157, 


0. A. 

PART XIII. SECT. 8, SUB-SECT. 3.— 
B. (b). 

ccrfi/i/ non-payment of cods.] 
— rho ct. having granted a pro- 


(6) Other Cases, 

^ 1417. Forcible entry.] — A mandamus lies to jus- 
^tices to inquire of a forcible entry. — Caly v. 


bibRion against proceeding further 
with an appeal from a conviction, re- 
lUHed a mandamus to the clerk of the 
peace to certify the non-payment of 
costs under 0. S. U. C., c. f03, s. 67.— 


Re ColemaK (1864), 23 U. C. II. 615. — 

CAN* 

t. To issue warrani .] — B. v, Hicks 
^1^86), 19 B. & G. 89 ; 7 C. L. T. 143.— 
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Hardy, etc., Ipswich JJ. (1704), 0 Mod. Rep. 
164 ; Holt, K. B. 407 ; 87 E. R. 921 ; sub nom. 
Anon., 6 Mod. Rep. 139. 

1418. .] — R. V, Montague (1728), 1 Barn. 

K. B. 72 ; 94 B. R. 50. 

1419. To enforce invalid order.] — A mandamus 
to compel a magistrate to enforce a conviction 
for pltf., refused, where he had returned that deft, 
was convicted of the penalty before him but that 
the said conviction was invalid in law & there was 
not an offence for which the said penalty was 
payable or could legally be levied. — R. v. Robin- 
son (1805), 2 Smith, K. B. 274, 

1420. .] — By a local improvement Act, 

comrs. were authorised to order the removal of 
nuisances, subject to an appeal to sessions. 
Penalties were imposed for disobeying the comrs.’ 
orders, & the penalties were to be recovered by 
summary proceeding before magistrates. The 
comrs. having made an order, invalid upon the face 
of it, & that order having been disobeyed by deft., 
application was made to justices to convict him 
in the jjenalty provided by the statute ; but they 
refused to convict, on the ground that the obstruc- 
tion ordered to be removed was not a nuisance : — 
Held : that was not an exercising of the juris- 
diction entrusted to them ; but as the order of 
the comrs. was bad, a mandamus ought not to go 
to compel them to hear a complaint founded upon 
the disobedience of it. — R. v. Mills, etc., Lan- 
cashire JJ. (1851), 17 L. T. O. S. 104 ; 15 J. P. 
435. 

1421. To produce documents — Depositions.] — 

A nuindamus will not lie to compel a magistrate 
to produce depositions taken before him on a 
charge of felony, for the purpose of founding an 
indictment of perjury against the deponents ; 
the magistrate may be subpoenaed to produce the 
depositions which may be read in evidence before 
the grand jury.— /ie Bedford County Justice 
(1819), 1 Chit. 027. 

Annotation : — Refd. 11. v. Browne (1849), 4 Cox, C. C. 1. 

1422. Information on which warrant 

issued.] — Ex p. West (1805), 29 J. P. Jo. 310. 

1423. Copy of conviction.] — Ex p, 

Huntley (1809), 33 J. P. Jo. 775. 

1424. To allow & sign rate.] — Parochial Assess- 
ments Act, 1830 (c. 90), s. 1, which enacts, that no 
rate for the relief of the poor shall be allowed by 
any justices which shall not be made upon an esti- 
mate of the net annual value of the hereditaments 
rated thereunto, gives the justices a ministerial 
& not a judicial power, &, therefore, if they 
refuse to sign a rate, mandamus wiU lie to compel 
them. — R. v. Yarborough (Earl) (1840), 12 
Ad. & El. 410 ; 3 Per. & Dav. 491 ; 9 L. J. M. C. 
02 ; 4 J. P. 539 ; 4 Jur. 027 ; 113 E. R. 809. 
Annotations: — Consd. R. v, Godolphin & Cotton (1844), 

8 Jur. 574 ; Fox v. Davies (1848), 6 C. B. 11. Refd. 

Baker v. Locke (1864), 18 C. B. N. S. 52. 

1425. .] — If a poor rate be good on the face 

of it, justices cannot enter into the question of the 


validity of such rate, for the allowance of a rate by 
justices is an act purely ministerial. 

A poor rate had been made by the two overseers 
of a parish only, in a parish where there were two 
churchwardens who had not been sworn in ; & 
two justices having refused to allow the rate, 
inasmuch as it was not made by the majority of the 
parish officers, this ct. directed a mandamus to the 
justices to allow the rate. — R. v, GkiDOLPHiN 
(Lord) (1844), 1 New Sess. Gas. 1 ; 13 L. J. M. C. 
57; 8J. P.521; 8 Jur. 574. 

C, Particular Instances, 

To licensing justices.] — See Intoxicating 
Liquors, Vol. XXX., pp. 00-08, Nos. 515-534. 

To enforce rates.] — See Rates & Rating. 


Sub-sect. 4. — Practice and Procedure. 
Procedure generally, sec Crown Practice, Vol. 

XVH. , pp. 323 et seq. 

Application for order nisi — How made.] — See 

Practice, Yol. XVI., p. 324, Nos. 1300- 

Tlme for.] — See Crown Practice, Vol. 
XVr., pp. 325, 320, Nos. 1379-1389. 

Showing cause against order nisi.] — See Crown 
Practice, Vol. X\H., pp. 330, 331, Nos. 1450, 
1457, 1404, 14(>0, 1407. 

Order absolute.] — See Crown Practice, Vol. 

XVI. , p. 331, Nos. 1409-1484. 

Amendment of defective writ.] — See Crown 
Practice, Vol. XVI., p. 380, No. 1552. 

Return to writ.] — See Crown Practice, Vol 
XVI., pp. 337, 341, Nos. 1509, 1039-1042. 

Amendment of return.] — See Crown Practice, 
Vol. XVI., p. 342, Nos. 1053, 1654. 

Pleading to return.] — See Crown Practice, Vol. 
XVI., pp. 343, 344, Nos. 1072, 1073. 

• Enforcement of obedience.] — See Crown 
Practice, Vol. XVI., p. 340, No. 1729. 

Costs.] — See Crown Practice, Vol. XVI., pp. 
348-350, 352, Nos. 1760, 1761, 1779, 1784, 1785, 
1817. 


Sect. 4.— CERTIORARI. 

See, generally. Crown Practice, Vol. XVI., 
p. 398, Nos. 2419 et seq, 

1426. Order of justices quashed — Order of ses- 
sions falls of course.] — If order of justices be 
quashed, order of sessions falls of course. — 
Anon. (1701), 12 Mod. Rep. 548 ; 88 E. R. 1510. 

1427. To quash magistrates* decision — Evidence 
sufficient to convict — No contradictory evidence.] — 
If justices of the peace acquit deft., against whom 
an information is laid before them for a penalty, 
this ct. cannot reverse the judgment, though the 
justices state, on a return to a certiorari to remove 

tioas Act may bo ciuashed on certiorari. 
— U. V. lilTCHlE, Ex p. Sandall (1905), 
37 N. B. R. 206.--CAN. 

g . .] — R. u. Hazelwood (1911), 

19 W. L. R. 706 ; 1 \V. W. R. 324 ; 

20 Can. Crim. Cas. 488. — CAN. 

h. .1 — R. V. Mahoney (1911), 

18 W. L. R. 74.— CAN. 

k. .1— R. V . Bond (1911), 19 

W. L. R. 348 ; 21 Man. L. R. 366 ; 19 
Can. Ciim, Cas. 96. — CAN. 

l. .] — R. 15. Booth (1914), 

31 O. L. R. 539 ; 23 Can. Crim. Cas. 
224 ; 6 O. W. N. 649, 675.— CAN. 

m. To quash for vxint of jurisdic^ 
tion.] — Certiorari is by Canada Tem- 


PART XIII. SECT. 3, SUB-SECT. 8.— C. 

a. 2'o hmr appeal. \ — R. v. Smith 
(1874), 35 U. C. K. 618.— CAN, 

b. To take recognisance.] — R. v. 
Euan (1896), 11 Man. L. II. 134.— 

CAN. 

PART XIII. SECT. 4. 

c. General rale,] — A magistrate's 
decision should not bo reversed unless 
after a reheaislng the ct. Is satisfied 
that the conviction is one which should 
be reversed, or it is apparent on the 
face of the proceedings that the con- 
viction is an illegal one. — M cCabe v. 
McCabe (1906), 3 K. L. R. 66.— CAN. 

d. .] — An order for tho re- 


moval of a case from tho magistrate’s 
ct. to the Supreme Ct. ought to bo 
made when a consideration of all the 
circumstances of tho case points out 
that it is desiiuble that the case should 
rather be heard in tho Supreme Ct. 
than in the mogistiute’s ot. & the fact 
that difficult questions will arise ought 
not to be tho solo ground. — Ramsay v, 
Oldham (1903), 23 N. Z. L. R. 8. — N.Z. 

e. To quash Tnagistrate^s decision.] 
— On applications to quash, tho con- 
victing justice must be made a party 
to the rule. — R. v. Law & Gill (1868), 
27 U. C. R. 260.— CAN. 

f. .] — An order dismissing 

a complaint imder Smnmaiy Convic- 
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Sect. 4« — Certiorari. Sect* 6, 6 cfc 7.] 

the proceedings here, evidence which primd facie 
is suf^cient to convict, & no contradictory or 
explanatory evidence. — R. v. Reason (1795), 
0 Term Rep. 375 ; 101 E. R. 603. 

1428. Evidence on both sides — Court of 

opinion that magistrates’ decision wrong.] — R. v. 

Allen, No. 1116, ante. 

1429. To quash for want of jurisdiction — Juris- 
diction to enter into question.] — When a justice 
had jurisdiction to enter into a question, he has 
jurisdiction to decide upon it ; & this ct. will not 
in such a case interfere v^th his decision. — Ex p. 
Chadwick (1853), 20 L. T. O. S. 239. 

1430. To quash warrant — Issued on charge sub- 
sequently found to be false.] — Where a pcirson has 
been taken into custody, <fe subsequently remanded, 
on a charge which turns out to be false, the ct. 
will not grant a certiorari for the puipose of 
quashing the warrant under which he was 
remanded, preliminary to his bringing an action 
either against the parties giving him into custody. 


or against the justices signing the warrant ; for 
the former are entitled to whatever protection the 
warrant can afford them, & in an action against 
the latter the validity of the warrant will be tried. 
— R. V. Isle op Ely JJ., Ex p. Gilling (1865), 
26 L. T. O. 8. 60 ; 4 W. R. 13. 

1431. Discretion to grant writ — Failiu*e to direct 
Justices’ attention to want of jurisdiction.]-— A 

dispute as to the payment of money having 
arisen between the representative of a member & 
the secretary of a friendly society, whose i^les 
did not direct disputes to be referred to justices, 
there being a rule that such disputes should be 
finally decided by arbitrators appointed by the 
.society, the secretary of the society was sum- 
moned before a magistrate to answer the complaint 
of having unlawfully refused to pay the money. 
The rules of the society were put in evidence, but 
the magistrate’s attention was not called to the 
fact that the rules did not diret^t disputes to be 
referred to justices, & an order was made for the 
payment of the money. A rule 7iisi having been 
obtained for a certiorari to quash the magistrate’s 


perancc Act, 1878, taken away iu all 
cases where the magistrate has juris- 
diction.— jy. Okk (1880), 20 N. li. 11. 
(1 P. & B.) 07.- CAN. 

n. .] — Canada Temperance Act, 

1878, does not take away certiorari 
where the magistrate acts without 
jurisdiction or in excess of it. — Ex p, 
Russkll (1881), 20 N. B. 11. (4 P. & 
B.) 530.— CAN. 

o. .] — II. V. Malcolm (1883), 

2 O. R. 511,— CAN. 


p. .] — When a justice ex- 

ceeds his jurisdiction in prosecutions 
imdcr Indian Act, a certwrari is not 
taken away by sect. 97, or by 47 Viet, 
e. 27, 8. 15. — Exp. GOODINE (1885), 25 
N. B. R. 151.— CAN. 


q. .]~~Ex p. Roy (1888), 27 

N. B. R. 202.— CAN. 

r. — — .] — Ex p, Leoehe (1888), 27 

N. B. R. 292.— CAN. 

t. .] — R. V. Grover (1892), 23 

O. R. 92.— CAN. 

a. .] — R. V. CouLSON (1890), 27 

O. R. 59.— CAN. 

b. Improper arrest .] — The fact 

that deft, was arrested & brought 
before the magistrate who made the 
conviction, hy a constable who was not 
qualified is no ground for a certiorari 
tinder Liquor License Act, 1890. The 
improper arrest does not go to the 
jurisdiction of the convicting magis- 
trate. — Ex p. Gibberson (1898), 34 
N. B. R. 538.— CAN. 

c. .] — R. V. Delegarde, Ex p. 

Cowan (1904), 30 N. B. Eq, Itcp. 503. 
—CAN. 

d. .] — R. V. O’Brien, Ex p. 

Roy (1907), 3 E. L. R. 425 ; 38 N. B. R. 
109.— CAN. 

e. .] — R. r. Canadian Northern 

Ry. Co. (Sask.) (1908), 8 W. L. R. 
889.— CAN. 

f. — — .]— R. V. Can.adian Pacific 
Ry. Co. (Sask.) (1908), 8 W, L. R. 
899.-~CAN. 


g. .] — There is no certiorari 

in respect of proceedings before a 
iiiagistTatc except where there is want 
of jurisdiction. — R. v. Allen, Ex p. 
Gorman (1911), 10 E. L. R. 214; 40 
N. B. R. 459.— CAN. 

h. .] — R. V. Laughton (1912), 

22 W. L. R. 199 ; 6 D. L. R. 47 ; 22 
Man. L. R. 520.— CAN. 


k. .] — R. V. W11.SON, Ex p. 

Cronkhite (1910), 44 N. B. R. 69.— 

CAN. 


1 . 


-.] — R. V. Collier (1920) 


46 0. L. R. 351 ; 60 D. L. R. 735 ; 
Can. Crim. Cas. 327. — CAN. 


m. .] — R. r. Ryan, [1925] 

1 1). L. R. 877 ; 43 Can. Crim. Cas. 
223 ; 52 N. B. R. 104.— CAN. 

aa. .]— Want of jurisdiction in 

a magistrate & irregularities in pro- 
cedm’e which touch the substantial 
rights of appet. constitute those ex- 
ceptional cRcumstances which justify 
itilief hy way of certiorari^ even though 
appet. has a right of appeal. — Okrey" 
V. Spangler, 11925] 1 D. L. R. 859 ; 
[1025] 1 W. W. R. 518 ; 19 Sask. 

L. R. 256.— CAN. 

bb. ,] — Where certiorari is 

taken away by statute a conviction 
may still be quashed if it appears to 
have been entirely without jurisdic- 
tion . — Ue Collett (1897), 15 N. Z. 
L. K. 425.— N.Z. 

00 . Grounds for aranting or refusing 
— Appeal altemfitive remedy .] — R. r, 
Murray, Ex p. Damboise (1909), 7 
E. L. R. 167.— CAN. 

dd. .] — A motion to 

quash a conviction by a magistrate 
for trespass to land, in contravention 
of I’ctty Trespass Act, was dismissed 
upon the ground that deft, had an 
adequate remedy by appeal. — R. v. 
Chappus (1917), 38 O. L. R. 576; 
affd- 39 O. L. R. 329 ; 12 0. W. N. 
121 ; 38 Can. Crim. Cos. 157.— CAN. 

oe. .J — R.17. Durno (1921), 

51 O. L. R. 357 ; 67 D. L. R. 322 ; 38 
Can. Crim. Cas. 311. — CAN. 

ff. .} — R. V. Stonehouse 

(Out.) (1922), 38 Can. Crim. Cas. 67. 
—CAN. 

-.1 — Re R. V. Wood 
(19‘i4), 43 Can. Crim. Cas. 382.— CAN. 

hh. .] — Re Foley v. 

Wallace, Ex p, Wallace (1897), 15 
N. Z. L. R. 501.— N.Z. 

kk. Appeal dismissed. R-Upon 

a motion to quash a conviction : 
— Held : the dismissal of the appeal 
was no bar to the hearing of the 
motion. — Tooman v. Treanor (1899), 
17 N. Z. L. R. 467.— N.Z. 

11. To determine justices* jurisdic- 
tion.] — Hespeler V. Shaw (1868), 16 
U. C. R. 104.— CAN. 

mm. Necessity for notice.] — R. v. 
Harbhman (1868), N. B. Dig. 482. — 

CAN. 

nn. .] — Re Lake (1877), 42 

U. C. R. 206.— CAN. 

00 . .] — On &n application for 

a habeas corpus, under R. S. O. 1877, 

c. 70, a certiorari had issued, & In 
obedience tn It the conviction had been 
returned, the oonviotion was quashed 
on motion, though there had ^en no 
notice to the magistrate or recognis- 


auce. — R. v. Wehlan (1880), 45 

U. C. R. 396.— CAN. 

pp. .] — McDonald r. Ronan 

(1886), 19 R. & G. 25.— CAN. 

qq. .]~ R. V. Vrooman (1886), 

3 Man. T^. R. .'iOO. — CAN. 

rr. .]— R. V. Woodyatt (1895), 

27 O. R. 113.— CAN. 

tt. .] — Re Kllio'IT (1914), 30 

0. L. R. 589 ; 23 Can. Crim. Cas. 163. 
—CAN. 

aaa. .] — R. v. Brooke, 1 J. R. 

104.— N.Z. 

bbb. Conviction confirmed on ap- 
peal.y—K. V. Johnson (1870), 30 

U. C. R. 423.— CAN. 

coo. .] — McLkllan V. McKinnon 

(1882), 1 O. R. 219.— CAN. 

ddd. To what court applicable.] — It is 
improper to call on the ct. of general 
sessions to show cause to a rule for a 
certiorari. — Re. Nash & McCracken 
(1873), 33 U. C. R. 181.— CAN. 

eee. Appeal from order to quash — 
Recof/nisances — Necessity for.] — R. v. 
Clioucil (1874), 35 U. C. R. 433.— 
CAN. 

Iff. Cosfs. H-lt is not tho practice 
to give costs in (jnashing a conviction. 
— R. V. Johnston (1876), 38 U. C. R. 
549.— CAN. 

ggg. •] — Qu. : whether deft. 

should not get the costs of quashing 
a conviction made to test the law. — 
R. V. Jamieson (1884), 7 0. R. 149. — 

CAN. 

hhh. .] — A conviction was 

quashed without costs whore it ap- 
peared that deft, had attempted to 
tami)er wltli tho informant. — R. v. 
Ryan (1886), 10 O. R. 254.— CAN. 

kkk. .] — 11. V. Armstrong (1889), 

13 1’. R. 306.— CAN. 

111. .] — R. V. Simpson (1898), 

3 Torr. L. R. 475.— CAN. 

mmm. .] — In a motion to quash 

a conviction, such conviction being in 
a criminal matter, & not merely for a 
penalty imposed by or imder pro- 
vincial legislation, no jurisdiction is 
conferred on tho High Ct. to give costs 
to appet. against prosecutor or magis- 
trate. — R. V. Bennett (1902), 22 

C. L. T. 290 ; 4 O. L. R. 206 ; 1 
O. W. R. 360.— CAN. 

nnn. .] — TuRJfEB v. Mockler 

(1903), 36 N. B. R. 245.— CAN. 

000 . .] — R. V. Roy (1911), 18 

W. L. R. 464.— CAN. 

PPP. Effect of appeal.] — R. v. Slavkn 
(1876), 38 U. C. R. 657.— CAN. 

.] — The fact that deft, has 

commenced proceedings by way of 
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order on the ground of want of jurisdiction ; — Held : 
the conduct of applt. in not directing the magis- 
trate’s attention to the absence of any rule directing 
disputes to be referred to justices, distentitled 
him to the discretionary writ of certiorari^ & the 
rule was discharged with costs. — Re West London 
Philanthropic Burial Society, Oordery v. 
Greaves (1869), 20 L. T. 972. 

Certiorari lies to Justices.] — See Crown Prac- 
tice, Vol. XVI., p. 401, No. 2468. 

Whether granted as of right.] — See Crown 
Practice, Vol. XVI., pp. 402-404, Nos. 2467- 
2498. 

Not granted where case may be stated.] — See 

Crown Practice, Vol. XVI., p. 398, No. 2422. 

In respect of what acts or proceedings.] — See 

Crown Practice, Vol. XVJ., pp. 412-417, Nos. 
2709-2762. 

Grounds for granting or refusing.] — See Crown 
Practice, Vol. XVI., pp. 417 et seq., Nos. 2763 
el 8cq. 

Statutory restrictions on grant of writ.] — See 

Crown Practice, Vol. XVI., pp. 436 et seq,, 
Nos. 3003 et seq. 

Stage of proceedings at which granted.] — See 


Crown Practice, Vol. XVI., pp. 445 et seq,, Nos. 
3117 et aeq. 

Procedure generally*] — See Crown Practice, 
Vol. XVI., pp. 458 et aeq.^ Nos. 3332 et aeq. 

In bastardy proceedings.] — See Bastardy, Vol. 
III., pp. 392, 393, 406, 407, Nos. 302, 303, 306, 
400-405. 

Decisions of licensing Justices.] — See Intoxi- 
cating Liquors, Vol. XXX., pp. 68, 69, Nos. 
542, 544. 

Sect. 5.— PROHIBITION. 

See Crown Practice, Vol. XVI., pp. 372 et aeq. 


Sect. 6.— HABEAS CORPUS. 

See Crown Practice, Vol. XVI., pp. 248 et aeq, ; 
Extradition, Vol. XXIV., pp. 886 ct aeq. 


Sect. 7.— OTHER CASES. 

See Cases infra. 


certiorari is no reason why ho should 
not appeal In the ordinary way to thd 
District Ct. If ho ilrst appeals & then 
moves for certiorari in all probability 
tlie ct. will dismiss his motion for 
certiorari, but even then it is in the 
exorcise of a judicial discretion & not 
by reason of any infallible rule. — R. v. 
Dominion Drug Stores, Ltd., R. v. 
Canadian Northern Ry. Co. (Alta.), 
[1U19] 1 W. W. R. 285 ; 44 D. L. R. 
382.--CAN. 

l. Power to consider evidence.] — 
The ct. will not quash a conviction 
upon the weight or upon a conflict 
of evidence, but there must be reason- 
able evidence to support it, such os 
would be sufficient to go to the jury 
upon a trial. — R. v, Howartii (1873), 
33 U. C. R. 537.— CAN. 

m. .] — R, V. Levy (1878), 12 

N. S. R. (3 R. & C.) 51.— CAN. 

n. .] — R. V. Richardson (1885), 

8 U. R. 651.— CAN. 


o. .] — R. V, Green (1888), 12 

P. R. 373.— CAN. 

p. .] — R. V. WAii^n (1897), 29 

N. S. H. (17 R. & G.) 521.— CAN. 

q. .] — R. V. Maroinko (1912), 

22 O. W. K. 846 ; 3 O. W. N. 1626 ; 
19 Can. Grim. Cas. 388. — CAN. 

r. .] — McPherson v. Mor- 

rison (1915), 32 W. L. R. 385 ; 9 
W. W. R. 613 ; 8 Sask. L. R. 412.— 

CAN. 


t. .] — Where there Is no legal 

evidence at all to support a Unding, 
the ct. may quash the conviction on 
certiorari. — 11. v. McPherson (1915), 
33 W. L. R. 21 ; 9 W. W. R. 613 ; 8 
Sask. L. R. 412.— CAN. 

a. .] — Absence of any evi- 
dence of the offence is not a sufficient 
ground for quashli^ a conviotlon on 
certiorari. — R. v. Garter (1916), 34 
W. L. R. 448 ; 10 W. W. R. 602.— 
CAN* 

b. .] — R. V. GrasSI (1917), 40 

0. L. R. 359.— CAN. 

_ Evideme wroTtgly admitted .] — 

^ V. Anthony (1921), 36 Can. CTim. 
Cas. 192 ; 55 N. S. R. 77.— CAN. 

Shaw (pnt.) 
(1921), 36 Con. Crlip. Cos. 169.— CAN. 

o ^ Set, [1921] 

3 W- W. R. 847 ; 66 D. L. R. 620 ; 

250 ; 30 B. C. R. 

u49,-— CAN. 

V. Lee Wah Dai 
(1923), 41 Can. Grim. Cjas. 152. 


, •] — - R. V, Oakes (Alt 

), 39 Can. Grim. Gas. 320 ; [1925 


W. \V. R. 122().~CAN. 

h. .] — The magistrate having 

heard the evidence & determined tlie 
question of fact : — Held : there was 
uo jurisdiction to review his determina- 
tion, & certiorari was refused. — R. 
(Darcy) v. Gounty Carlow JJ., 
[1916] 2 I. R. 313.—IR. 

к. Enforcement of conviction.] — 
Where a conviction imder the second 
part of Canada Temperance} Act ha,8 
been removed by certiorari & after- 
wards coiifirraod, a procedendo will 
issue to carry back the record of the 
proceedings to tho magistrate in order 
that he may onforc'-e the conviction. — 

U. V. Grimmer (1886), 25 N. B. R. 
480,— CAN. 

аа. Motion to quash — Before whom 
made.] — Qu. : whether a single judge 
has power to hear a motion to quash a 
conviction. If ho has power his 
decision is final, & not appealable. If 
he has no power, then his action is of no 
avail, & still unappealable. — R. v. 
McAuley (1887), 14 O. R. 643. — 
CAN. 

— R. V. Beemer 
(1888), 15 O. R. 266.— CAN. 

00 . .l~On a return of an 

order nisi to quash a conviction the 
ct. was composed of two of the judges 
thereof, the third judge being absent 
attending to other pressing judicial 
work : — Held : tho ct. was properly 
constituted to dispose of tho order. — R. 

V, Kunchy (1889), 18 O. R. 478. — CAN. 

dd. Power to rehear.] — The 

jurisdiction of tho full ct. to I’ehear 
motions to quash convictions has not 
been taken away by Judicature Act, 
but still exists iu the divisional cts. — 
R. V. Fee (1887), 13 O. R. 590.— CAN. 

ee. Becoqnisance^.] — R. v. 

Richardson, R. v. Addison (1889), 
17 O. R. 729.— CAN 

fl. .] — R. V. Ashcuoit 

(1899), 4 Terr. L. R. 119.— CAN. 

gff. .] — R. V. Wedder- 

BURN, Ex p. Sprague (1903), 36 
N. B. R. 213.— CAN. 

hh. .] — A judge may not 

in an ex p. application grant leave to 
an appet. to move to quash a oon- 
viotiou without furnishing any seourity. 
— He Adamson (1916), 33 w. L. K. 
566 ; 9 W. W. R. 1130.— CAN. 

kk. Certiorari pending.] — 

Pending tho dotermiuation of the 
question whether an order for a 
certiorari to remove a conviction can 
be sustained, or not. a motion will 
not bo heard to quash the conviotlon. — • 
R. V. Hurlbbrt (1893), 26 N. S. R. 


123.— CAN. 

11. Death of prosecutor.] — 

The death of prosecutor, who is also 
informant, after a summary conviction, 
before the service on him of a rule nisi 
to quash, does nut pn'vcnt the ct. 
from dealing with tho matter & from 
quashing the conviction. — R. v. Fitz- 
gerald (1898), 29 O. R. 203.— CAN. 

mm. Douhtfulconmction affirmed. ] 

— R. V. Hennessy, Ex p. Fallen, 
Ex p. DiTRif’K (1907), 3 E. L. R. 
427 ; 38 N. B. H. 103.— CAN. 

nn. .] — R. V. Montgomerie 

(1884), 3 N. Z. L. R. 140 (S. C.).— N.Z. 

00 . Amendment of conviction.] — 
Where a conviction for an offence 
over which tho magistrate} had juris- 
diction, is bad on face, tho ct. is to 
look at the evidence to determine 
whether an offence has bei}n committed, 
& if so, it should amend the conviction. 
— R. r. COULSON (1893), 24 O. R. 246. 

pp. .] — R. V. Murdock (1900), 

20 C. L. T. 350 ; 27 A. R. 44 3.— CAN. 

qq. .} — R. V. O’Brien, Ex p. 

Grey (1906), 37 N. B. R. 604.— CAN. 

rr. .] — ji, V. ITtzgerald 

(1911), 19 W. L. R. 462 ; 1 W. W. U. 
109 ; 19 Can. Grim. Cas. 39. — CAN. 

tt. .] — Ee Mithchik (1915), 33 

W. L. R. 4G8; 9 W. W. R. 1285.— 
CAN. 

aaa. .] — R. v. Little (B. C.) 

(1917), 27 Can. Grim. Cas. 422.- CAN. 

bbb. .] — R. V. Van Fleet 

(Alta.), [1918] 1 W. W. R. 332 ; 38 
D. L. R. 592 ; 29 Can. (3rim. Cas. 

218.— CAN. 

000 . .] — R.U. NORWOD8KY(Alta.), 

[1920] 3 W. W. R. 85.— CAN. 

ddd. .] — R. v. Beetham, Mac. 

1095.— N.Z. 

eee. Appeal from.] — No appeal lies 
to the ct. of al)peal for Ontario from 
an order of a div. ct. quashing a con- 
viction by a police magistrate for 
breach of a mimicipal bye-law. — R. v. 
CUSHING (1899), 26 A. R. 248.— CAN. 

Iff. NecessUy for urit.] — R. v. 
McDonald (1902), 35 N. S. R. 323. — 
CAN. 

gee. Form — Affidavit — Contents. ] — 
R. V. Harris (1906), 6 Terr. L. R. 376. 
—CAN. 


PART XIII. SECT. 7. 
hhh. Review of judgment — Powers of 
court .] — On the return of an order 
nisi to review the decision of justices, 
tho ot. has power under Justices Act, 
1880, 8. 146, to amend a slip in the 
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Sect, 7 . — Other cases,] 

proceedings before the justices by 
permitting additional evidence to be 
called. — SirrHERLAND v. Cooucy (18U8), 
24 V. L. R. 410.~-AUS. 

a. Judgment against one of 

two joint dejendants.] — Buckstaff v. 
I)OTEN (1844), 2 Kerr, 360. — CAN. 

b. jfi lieu of certiorari .] — 

Ex p. Abell (1879), 18 N. B. R. 
(2 P. & B.) 600.— CAN. 

c. Judgment of jiolice nuigis- 

irate .]- — There is a light of review t() a 
judge from a conviction by the police 
magistrate of St. John, — St. John 
CORFN. V. Marterb (1880), 19 N. B. R. 
(3 P. & B.) 585.— CAN. 

d. Ainwxil to Supreme Court — 

Further right of appeal to High Court .] — 
I’ETERSWALP V. HARTLEY (1904), 1 

C. L. R. 497.— AUS. 

_ j^ature of .] — The appeal 
to the Supreme Ct. under Justices Act, 
1921, is a full appeal on the law & 
facts. — Almond v. Allchurch, [1925J 
S. A. S. R. 53.— AUS. 

f. When right exists.] — 

CUESLEY V. Grassie (1808), 7 JN. S. It. 
191.— CAN. 

g. Appeal bond — By town clerk — 
Not siidicicnt to bind municipality .] — 
Bond for security on an appeal given 
by town clerk does not bind council 
& is no security. — Guildford Corpn. 
V. Traylen (1908), 10 W. A. L. R. 
32.— AUS. 

b. Who may be surety .] — 

McNeil v. Morehouse (1873h 9 

N. S, R. 314.— CAN. 

к. Action on — Costs.] — R. 

V. Murray (1875), 10 N. S. R. (1 
R. & C.) 58.- CAN. 

Form.J — The condition 

contained in bonds given on appeals 
to the comity ct. from justices & the 
city civil coui t is that applt. shall abide 
by, & perform, the judgment of the 
county ct. to which such appeal is 
taken. — Halifax 1*ilot Comrr. v. 
Farquhar (1894), 26 N. S. R. 333.— 
CAN. 

m. Ajypeal to Full Court — In 
respect oj ministerial acts .] — No apiieal 
lies to the Full Ct. in respect of pro- 
ceedings before justices under Mimicipal 
Corporations Act, 1906, s. 410, when 
the justices are acting ministerially. 
— Guildford Municipality v. Morri- 
son (1915), 17 W. A. L. R. 101.— AUS. 

n. Notice of appeal — Condition 
precedent to appeal.] — Homes v. 
TuoimE, [1924] S. A. S. R. 479.— AUS. 

o. 2'ime for givin-g.] — R. v. 

MarR (1911), 10 E. L. R, 13.— CAN. 

p. .] — R. V. Troitier 

(1913), 25 W. L. R. 663 ; 5 W. W. R. 
263 ; 14 D. L. R. 355 ; 6 Alta. L. R. 
451 ; 22 Can. Crim, Cas. 98. — CAN. 

Q. .1 — R. V. Ritter, 

[1922] 1 W. W. R. 1235 ; 63 1). L. R. 
663 ; 37 Can. Crim. Cas. 81 ; 17 Alta. 
L. R. 394.— CAN. 

r. Sufficierwy of.] — Keohan v. 

Cook (1887), 1 Terr. L. R. 125.— CAN. 

t. .] — Be Coe v. Coe 

(1891), 21 O. R. 409.— CAN. 

аа. .] — C’RAoa v. La- 

marsh (1898), 3 Ten*. L. R. 91.— CAN. 

bb. .] — Hostetter V, 

Thomas (1899), 4 Terr. L. R. 224.— 

CAN. 

CO. — ■ — -.] — R. V. Brima- 

COMBE (N. W. T.) (1905), 2 W. L. R. 

53. — CAN. 


. Scott v. I)ali*hin 
6 W. L. R. 371. 

— CAN. 


ee. 


-.] — A statement 


general terms that the decision appeale 
from Is erroneous in point of fact I 
against the weight of evidence is no 
a compliance with Justices of the Peac 
Act, 1882, s. 249. — 1»ayne v. Johnsto 
(1902), 22 N. Z. L. R. 176.— N.Z: 

ff» - Sufficie.ncy of scrcicc .] — j 


notice of appeal from a summary 
conviction (provincial) served upon 
the convicting magistrate is not 
invalid because it is not also addressed 
to & served upon reap. — R. v. Jordan 
(1902), 22 C. L. T. 219; 9 B. C. R. 
33.— CAN. 

gg. .] — Where a con- 

viction for an offence against the Indian 
Act was made by two justices of the 
peace, & notice of appeal from the 
conviction was served upon only one 
of the justices: — Held: tbeiTi was 
no Jurisdiction to hoar the appeal. — 
R. V. Edelston (1910), 15 W. L. R. 
279.— CAN. 

hh. To whom given .] — Notice of 

appeal from a magistrate's conviction 
may be given to a special sittings of a 
district ct. fixed by the judge, by virtue 
of authority given by District Courts 
Act (Sask.), 8. 25. — Fauchaux v. 

Georgeti’ (1915), 32 W. L. R. 863 ; 9 
W. W. R. 458 ; 8 Sask. L. R. 325.— 
CAN. 

кк. Ajuwal subsequently aban- 

doned~By one of two appellants .] — 
Brow^n in Bowden (Police) (1900), 19 
N.Z. L. R. 98.— N.Z. 

11. Leave to appeal — When granied — 
Important j^^Bwiple of law or justice 
mvolved.] — Wanstallt. Burke, [1925] 
St. R. ild. 295 ; 19 Q. J. 1'. 147.— 
AUS. 

mm. When refused — Where 

special remedy given to appellaid .] — 
R. V. Burns (1901), 21 C. L. T. 202 ; 

1 O. L. R. 336.— CAN. 

nn. Appeal involving question of 
law — Attitude of coarf. j— The ct. is 
very reluctant to distmb a justice’s 
judgment on a strict rule of law, where 
the substantial justice of the case is in 
favour of the verdict. — Jordan v. 
Co.iTES (1850), 7 N. B. R. (2 All.) 107. 
—CAN. 

00 . Irregularity of proceedings — 
When objections should he taken.]— 
Objections by applt. to the regularity 
of proceedings before justices must be 
brought to the notice of the ct. during 
the flrst four days of the term, & before 
the cause comes on for trial. — Graham 
V. Lapierre (1853), James, 139. — 
CAN. 

objection of 

irregularity in the proceedings leading 
up to an appeal from the North West 
Teri'itorics cannot be taken at the 
argument of the appeal. — Steei.e v. 
ItAMSAY, Bratt, Claimant (1885), 3 
Man. L. R. 305 ; 1 Ten*. L. R. 1.— CAN. 

qq. Affidavit by appellant — Necessity 
for — Waived by magistrate's conduct.] 
— Where one of the magistrates be- 
fore whom a cause was tried stated 
that all the papers necessary for per- 
fecting t he appeal were filed, accepted 
the bond, telling the party it was 
alright : — Held : the appeal should 
be allowed, though no affidavit had 
been filed. — M cKay v. McKay (1856), 

2 Thom. 75.— CAN. 

rr. Before whom made.] — 

The statute gives no authority to any 
magistrate to prepai-e the affidavit 
other than the one who has heard the 
cause. — Mont v. Ramsay (1885), 6 
R. & G. 126.— can. 

tt. Form .] — The affidavit did 

not negative both charges contained 
in the information : — Held : this was 
not necessary, deft, having been 
acquitted of one of the charges. — 
R. V, Johnston (1894), 27 N. S. R. 
298.— CAN. 

ааа. No right of appeal — From 
judgment of na'a-suil,] — The ct. will 
not allow an appeal from a judgment 
of non-suit in justices* ct. when no 
witnesses have bceni produced by pltf. 
on the trial below. — McCully r. 
Barnehill (1859), 4 N. S. R. (Coch.) 
81.— CAN. 

bbb. I'o neareM county — From 

temporary judicial district.]— OiBBOif 
V. McDonald (1885), 7 O. R. 401.— 

CAN. 


occ. From summary court in 

North West Territories.] — R. v. PisoNi, 
R. V. Taylor (1906), 6 TeiT. L. R. 
238 ; 4 W. L. R. 527.— CAN. 

ddd. From decision of summary 

court under Prohibition Act, 1900.] — 
McMurrer V. Jenkins 0907), 3 

E. L. R. 149.— CAN. 

eee. To Supreme Court of 

Canada — After case stated extra cur sum 
curiae to Supreme Court of Nv^v 
Brunsunck .] — Blaine v. Jamieson, 
0 908), 41 S. C. R. 25 ; 6 E. L. R. 71. 
—CAN. 

fff. New trial — When granted.] — 
Where a conviction has been affirmed 
by a jury on appeal to the quarter 
sessions, that ct. cannot grant a now 
trial. — Yearke v. Bingleman (1869), 
28 U. C. R. 551.— CAN. 

ggg. Within what time appeal must 
be brought — 'Thirty days.] — Under 
Indian Act, 1876 (c. 18), s. 84 (D), 
an appeal must be brought before 
the appellate judge within thirty days 
from the eonviction. — Re Hunter v. 
Griffiths (1877), 7 P. R. 86.— CAN. 

hhh. .] — R. V. McGauley 

(1887), 12 P. R. 259.— CAN. 

ккк. Appeal to county court — No 
further a]>pcal allowed.] — The decision 
of the county ct. on an appeal from 
inagistiates is final. — Cooi-an v. 
McLean (1878), 12 N. S. R. (3 R. & C.) 
479.— CAN. 

111. .] — ("ochran V. Lak- 

SOM (1878), 12 N. S. R. (3 R. & C.) 480. 

—CAN. 

mmm. .] — Rose v. Burke 

(1879), 1 R. & G. 94.— can. 

nnn. .] — Matheson v. 

McLean (1881), 2 R. 6c G. 176; 1 
C. L. T. 664.— CAN. 

000. .] — McDonald v. 

McCuish (1884), 5 R. 6c G. 1. — CAN. 

ppp. .] — R. V. Shepeard 

0888), 20 N. S. R. (8 R. 6c G.) 476 ; 9 
C. L. T. 253.— CAN. 

qqq. .] — R. v. LESLIE 

(1893), 25 N. S. R. 163.— CAN. 

rrr. — — .] — Cape Breton 

Fish & Trading Co. r. Morrison 
(1894), 26 N. S. R. 487.-- CAN. 

ttt. . Lambert (1900), 

7 B. C. R. 396.— CAN. 

аааа. .] — R. v. Verge 

0923), 41 Can. Crim. Cas. 146; 57 
N. S. R. 235.— CAN. 

bbbb. Pouters of court.] — Held: a 

coimty ct. judge had power to amend 
an affidavit for appeal from the 
magistrates’ ct. which was not headed 
in the cause, 6c had not the words 
“ before me ” in the jurat. — Wood- 
worth V. iNNis (1883), 6 R. 6c G. 295. 
—CAN. 

coco. .] — The judge of the 

county ct. has juilsdiction to take 
evidence to establish the question of 
jurisdiction. — Slipp v. Morris (1906), 
2 E. L. R. 218 ; 41 N. S. R. 87.— CAN. 

.] — A county ct. 
judge, hearing an appeal from a sum- 
mary conviction by a magistrate, has 
no power under the Criminal Code 
to state a case for the opinion of the 
Ct. of Appeal. — R. v. McIntosh (1910), 
14 W. L. 11. 548 ; 17 (Jan. Crim. Cas. 
295.— CAN. 

eeee. Costs — Against whom 

awarded — Person not party to pro- 
cecdings.] — Re Bole (1892), 2 B. Q. R. 
208.— CAN. 

ffff. What costs awarded.] 

— Under the Criminal Code, s. 880, 
the ct. may, on appeal, award such 
costs, including solr.’s fee, as It may 
doom proper. — R. v. McIntosh (1897), 
28 O. R. 603.— CAN. 

gggg. .] — II. V. Haw- 

bolt (1900), 33 N. S. R. 165.— CAN. 

hhhh. When right exists — Con- 

viction by two justices. — ^An appeal 
lies to the coimty ct. from a oouviotion 
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by two justicoH. — II. r. Wirtii (1896), 
6 B. C. 11. 114.— CAN. 

k. .] — li. V. Smith 

(1906), 11 O. L. II. 279; 7 O. W. 11. 

40. — CAN. 

Buchanan 

(1913), 26 W. L. K. 417 ; 15 1). L. K. 
232 ; 23 Man. B. U. 943.— CAN. 

m. Effect of .] — On appeal to 

the county ct. from the cleciHion of the 
Htlpondiary magistrate : — IlcM : the 
etfect of the appeal was to vacate the 
judgment appealed from, & the judge 
of the county ct. was required to try 
the case de novo. — U. v. McNutt 
(1900), 33 N. S. H. 14.— CAN. 

n. Entry of appeal — Necessity 

for .] — Gibson v. Adams (B. CJ.) (1905), 
2 W. L. H. 72.— CAN. 

o. Offence must be committed 

within county.] — The place of the 
alleged ollence was within the county 
of C. : — HeM : an appeal from the 
conviction under B. CJ. Summary Con- 
victions Act, 1911, c. 218, s. 72, did 
not lie to the county ct. of Y. — 11. v. 
Brady (1914), 28 W. L. Jl. 733 ; 6 
W. W. Jl. 1307 ; 23 Can. Crim. Can. 
35.— CAN. 

JllgJii of parties to raise 

several (piestiuns. J -■ -On an appeal to 
the county ct. from a conviction under 
Summary Convictions Act, 1924, c. 
245, it is opiui to thii parties to eonfluo 
the appeal to one or several questions. 
— U. V. .Jordan, 11925] 2 D. L. H. 1119 ; 
[1925] 1 W. W. 11. 799 ; 44 Can. Crim. 
Cas. 23 ; 35 B. C. 11. 1.— CAN. 

q. Proceedinys oriyinatiny in county 
court — Appe<il by case reserved.] — 
There is no appeal in (;riminal trials 
before the judges of the counly ct. 
except by way of case reserved. — II. 
V . McIntyre 0^98), 31 N. S. B. (19 
11. & G.) 422.' CAN. 

r. Objections not raised before 

magistrate. — May be taken on appeal .] — 
Where the ct. can see that substantial 
justice has been done in th(^ proceedings 
befoi*c the justice, the discision will not 
be reversed on the ground which the 
parties themselves did not raise at the 
trial. — 11. V. Archibald (1878), 2 

1». & B. 250.— CAN. 

t. J)isnus8al of cotnplaint — No 
right of appeal.] — The prosecutor of a 
complaint cannot appeal from the 
order of a magistrate dismissing the 
complaint. — He Murpha^ 6c Cornish 
( 1881), 8 P. li. 420.— CAN. 

a. Return of conviction — 7’o appellate 
co}(rt.] — R. Rondeau (1903), 5 Terr. 
L. R. 478.— CAN. 

b. .] — R. V. Williamson 

(1908), 7 W. L. R. 490.— CAN. 

c. .] — The fact that the 

convicting justice has failed to transmit 
the conviction, deposit, etc., to the 
ct. prior to the hearing of the appeal 
does not affect its jurisdiction to hear 
it. — Kowalenko v. Lewis & Lkpine, 
[1921] 3 W. W. R. 648 ; 65 D. L. R. 
273 ; 36 Can. Crim. (Jas. 119 ; 14 

Sask. L. R. 531.— CAN. 

d. Appeal to district court — 
Reference to full court — Not without 
sufficient yrou}ids.] — On appeal to a 
district ct. the judgm of that ct. referred 
the matter to the Full Ct. There being 
no authority to warrant the reference 
6c no jurisdiction in the ct. to entertain 


it, the matter was not> dealt with. — 
R. r. IMisohowsky (1909), 11 W. L. R. 
290.— CAN. 

Rccoynisanvc — Duty of 

inayistraie to file, j — R. v. MuK AA' (1913), 
23 W. L. R. 369: 19 D, L. R. 820; 
4 W. W. R. 128.— CAN. 

f. — — Entry of appeal — J^alidity.] 
— R. r. Greoo (191.3), 25 W. L. B. 
183 ; 4 W. W. R. 1345 ; 13 13. L. R. 
779 ; 6 Alta. L. R. 231. CAN. 

g. Jhneers of court.] — R. r. 

Herron, [1922] 1 W. W. R. 838 ; 63 
D. L. R. 163 ; 36 Can. Crim. Cas. 398 ; 
15 Sask. L. R. 297.— CAN. 

yyhen right cHsts.] — A 

district ct. judge has no jurisdiction 
to hear an appeal from the dismissal 
or conviction by a magistrate on a 
charge under a provincial statute or 
municipal bye-law. ^ — R. v. Macpherson 
(Alta.), [1924] 1 W. W. R. 417; 42 
Can. CTim. Cas. 99. -CAN. 

aa. - — .] — A district ct. 

judge has no jurisdiction to hear an 
appeal from the dismissal or eon- 
viction by a magistralt^ on a charge 
imd(;r a provincial statute. — M cCoy 

V. Taylor (Alta.), [1924] 2 I). L. R. 

803; 11924] 1 W. W. R. 440; 42 

Can. Crim. (’as. 53. — CAN. 

bb. .] — PRT7DIUS r. .ToiIxN- 

SON, [1924] 2 D. h. R. 1099; |1924] 

2 W. W. R. 105; 42 (Jan. Crim. Cas. 
83 ; 20 Alta. L. R. 367. CAN. 

cc. Ajypcal to Court of Appeal — 
R y ca.^e sta ted — I J 'hen r i yh t cjrists . j — 
R. V. Henry (1919), 15 G. W. R. 621; 
20 O. L. R. 494.— CAN. 

dd. Saskatchewan .] — 4’he (Jourt 

of Appiail of Saskatchewan has juris- 
diction to h(‘ar an apjM'al by way 
of a eas(^ stat(;d by a justice of the 
peace.— R. r. Allen, [1922] 2 W. W. R. 
696 ; 69 D. L. R. 509 ; 38 Can. Crim. 
(hs. 237 ; 15 Sask. L. R. 487.— CAN. 

ee. l*owcrs of court.] — R. 

(Si’oNEBERG) V. Perron (B. C.), 11922] 

3 W. W. R. 138 ; 68 D. L. R. 392 ; 38 
Can. Crim. Cas. 121. — CAN. 

ff. .] — R. r. Barton (N. B.), 

[19231 3 D. L. R. 148 ; 40 Can. Crim. 
Cas. 169 ; 50 N. B. R. 327.— CAN. 

Appeal after jHca of guilty — 
Effect of plea— Respondent need not 
prove guilt.]— Held : mider his plea 
of guilty applt. was estopped from 
calling upon ri^sp. to produce evidence 
to establish that he was guilty of the 
offence. — R. v. Gillis (Y. T.) (1914), 
29 W. L. R. 129 ; 18 D. 1.. R. 461 ; 23 
Can. Crim. Cas. 160. — CAN. 

hh. Re cogni.sance for appeal — Neces- 
sity for.]— R. V. Mack Sing (1915), 32 

W. L. R. 649.— CAN. 

When received.] — Upon an 
appeal from a conviction, a recognis- 
ance cannot be receiveti if it has not 
been filed in the ofllee of thi^ clerk 
of the ct. within the time limited for 
serving the notice of appeal. — R. r. 
Hewa (1915), 33 W. L. R. 29. — CAN. 

11. Who must give — Croim .] — 

R. V. Wong Chong Quong (B. C.) 
(1923), 39 Can. Crim. Cas. 327 ; 32 

B. C. R. 41 ; [1923] 1 W. W. R. 1350.— 

CAN. 

mm. Appeal from 2 ^<>tice 7nayistratc 
— When right exists.] — The only appeal 
which lies from a conviction by a 


police magistrate for theft, upon a 
summary trial under sect. 775 (5), 
is that given by seid . 1013 of the Code, 
— R. V. Sinclair (1916), 38 O. L. R. 
149.— CAN. 

nn. .] — R. V. Brown 

(1916), 34 W. L. R. 575 ; 10 W. W. R. 
695.— CAN. 

00 . Date of appeal — Need not be 
endorsed on conviction .] — R. v. Martin- 
BON (B. C.), [1919] 3 W. W. R. 896.— 

CAN. 

pp. Appeal from taxing officer — 
Time for.] — R. v. KerR 1)922), 15 
Sask. L. R. 128 ; 1 1922] 1 W. W. R. 357. 

—CAN. 

qq. Costs of apiieal — Where police 
a party.] — R. (CURRY) v. BowER 
(Alta.), [1923] 1 W. W. R. 1104.— CAN. 

rr. .] — Costs will bo 

given against the police when they 
oppose an appeal.— Ferguson v. Fret- 
well (1888), 6 N. Z. L. R. 430. — N.Z. 

tt. — ~ — .] -McBride u. Gamble, 

Nolan's C^vsk (1889), 7 N. Z. L. R. 
396.— N.Z. 

aaa. A))peal snece.ssful.] — 

Where an information is dismissed on 
an mitenable objection in point of 
law raised by tleft., the informant is 
cmtitled lo the costs of a successful 
appeal. — Howard r. Coxhead (1891), 
9 N. Z. L. R. 383.— N.Z. 

bbb. — — . ] — Martin v. Fulton 

(1891), 9 N. Z. J.. R. 313.- N.Z. 

ccc. General apj)eal —Powers of court.] 
--Searl e. McArdle (1897), 15 N. Z. 
L. R. 613.' N.Z. 

ddd. .] — Skipper r. Cum- 

mings. [1917] N. Z. L. R. 886.— N.Z. 

eee. Nature of .] — The pro- 

celuro on the general appeal given by 
Jiist ic(‘s of the Peace Act, 1882, s. 248, 
being in the nature of a retrial, the 
decision of the appellate ct. must bo 
iiidepondent of the finding of the 
justices. — H iggins v. Marsack (1898), 
17 N. Z. L. R. 222.— N.Z. 

fff. Fresh evidence — Whether 

admissible.] — Brown v. Bowden 
(Police) (1900), 19 N. Z. L. R. 98.— 

N.Z. 

ggg- .] '"Young r. 

T.vssel (No. 2), [1918] N. Z. L. R. 
1051.— N.Z. 

hhh. For/a.]— Tin* form of ap- 

peal, upon a general appeal, to be 
delivered to applt. niider Justices of 
tho Peace Act, 1882, s. 251, should 
set out the charge as laid in the inforrna- 
Gon, & should also sid. out the con- 
viction. — An Kan r. Cox, Aii Wing v. 
Cox, Tong v. Cox (1902), 21 N. Z. L. R. 
615.— N.Z. 

kkk. Appeal involviny question of fact 
— What must be shoum.] — Upon an 
appeal from a magistrate’s decision 
upon a question of fact applt. must 
show that the magistrattCK decision is 
demonstrably wrong. — Biggs v. Elias 
(1901), 22 N. Z. L. R. 640.— N.Z. 

111. .] — Berg r. Sk.vieloff 

(1904). 21 N. Z. L. R. 522.-' N.Z. 

mmm. Power of court to draw 

inferences from u)i.dis/)utcd facts .] — 
Hannah v. Grace, Grace v. Hannah, 
[1919] N. Z. L. R. 481.— N.Z. 

nnn. Effect of death of appellant ,] — 
BeauchaxMp V. Johnston (1903), 22 
N. Z. L. R. 923.— N.Z. 
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Magistrates. 


Part XIV. — Appeals from Quarter Sessions. 


Sect. 1.-~T0 COURT OF CRIMINAL APPEAL. 

See Criminal Appeal Act, 1907 (c. 2.S), ss. 8—5, 
7, 9, 18, 14, 20, generally. Criminal Law, \^o 1. 
XIV., pp. 500-551. 

From conviction as incorrigible rogue.J — See 

Criminal Law, Vol. XIV., p. 508, Xos. 5.534- 
5580. 

From special verdict of insanity.] — See C4iiminal 
Law, Vol. XI p. 508, Nos. 5529-5588. 


Sect. 2.- PROHIBITION. 

See, generally, Crown Practice, Vol. XVI., 
pp. 372-897. 

Excess or absence of jurisdiction.] — See Crown 
Practice, Vol. XVI., p. 877, Nos. 2145 et seq. 

Proceedings partly within & partly without juris- 
diction.] — See Crown I^ractice, ^V)1. XV'L, p. 879, 
Nos. 2170 et seq. 


Sect. 8.— CERTIORARI. 

Sub-sect. 1. — In Ckneral. 

See, generally. Crown Practice, Vol. XVI., 
pp. 398-481. 

1432. Effect of statutory restrictions — Juris- 
diction of High Court — Where decision subject to 
special case.] — Where an Act of I'arlianient pro- 
vides tliat the determination of the jiistic(‘s at 
quarter sessions shall be hnal conclusive to all 
parties concerned, & shall not be removed or 
removable by eertiorari, the Ct. of K. B. will have 
no jurisdiction over an ordtu* of sessions removed 
by certiorari, though such order has been made, 
subject to the opinion of that ct. upon a special 
case reserved. — R. c. Wykeham (1828), 0 L. J. 
O. S. M. C. 71. 

1433. .]— On one occasion two 

girls were seen in charge of the macdiinery at the 
vertical shaft of a pit, contrary to 5 0 Viet. c. 99, 

ss. 8, 18. There was no evidence tliat tlie con- 
tractor knew of their so acting, or ever allowed 
them so to act before ; nor was any evidence given 
to negative his knowledge: — Held: (1) the evi- 
dence was not sufficient to justify a conviction of 
the contractor ; (2) where a statute made the 

decision of quarter sessions final, & took away the 
writ of certiorari, nevertheless if quarter sessions 
decided the case subject to a special case to the 
Ct. of Q. B., this enabled the superior ct. to enter- 
tain the appeal. — K. v. Handley (1804), 9 L. T. 
827 ; suh 7\om. Handley Roper, 28 J. P. 245. 

See, further. Crown Practice, VoL XVI., 

J). 102, Nos. 2480, 2481, & p. 180, Nos. 8011 ct seq. 

Proceedings in nature of certiorari— Removal 
of indictments.] — See Crown Practice, Vol. XVI., 
p. 899, No. 2428. 

Removal of orders.] — See Crown Prac- 
tice, Vol. XVI., p. 899, Nos. 2420-2428. 

Stage of proceedings at which writ granted.] — 

See (4iown Practu’K, Vol. XVI., p. 115, Nos. 8100 
et seq. 


Sub-sect. 2. — Removal for Trial. 

A, Civil Actions, 

See, generally, Crown Practice, Vol. XVI., 
p. 404, Nos. 2499-2509. 

1434. What proceedings removable — Validity of 


distress warrant.] — R. v. Wood (1854), 22 L. T. 
O. S. 228. 

1436. Sufficiency of search for documents — 

To admit secondary evidence.] — (1) This ct. has 
jurisdiction to review the decision of a ct. of 
quarter sessions as to whether sufficient search has 
been made for a document to render secondary 
evidence of it receivable. 

(2) On a question of derivative settlement, it 
was alleged that the grandfather of the pauper 
had been bound as parish apprentice sixty-nine 
years before. In order to prove the indenture of 
apprenticeship executed by the parish officers, it 
was shown that ineffectual search for it had been 
made among the papers of the pauper : — -Held : 
sufficient to render secondary evidence receivable, 
although no search had been made among the 
papers of the master. — R. v, Hinckley Overbeers 
(18(>8), 8 B. & 8. 885 ; 2 New Rep. 97 ; 82 L. J. 
M. C. 158 ; 8 L. T. 270 ; 27 J. P. 823 ; 9 Jur. N. 8. 
1054 ; 11 W. R. 008 ; 122 E. R. 381. 

B. Indictments. 

See, generally, Crown Practice, Vol. XVI., 
pp. 405-412, 451-458. 

1436. Grounds for removal — Inability to secure 
fair trial — Local agitation.] — R. v. Doddhei.l 
( 1810), 10 J. P. Jo. 89. 

.] — See ('ROWN Practice, Vol. XVL, 

pp. 407-109, Nos. 2.542-2591. 

1437 . Difficult points of law arising.] — 

R. V. Doddrell (1810), 10 J. P. ,lo. 89. 

.] — See (*RowN Prac’TICE, A'ol. XVL, 

p. 409, Nos. 2595-20.52. 

1438. Trial with special jury. ] — R. v. 

Doddrell (1810), 10 .1. P. .lo. 89. 

.] — See Crown Practice, Vol. XVI., 

p. 411, Nos. 20.58-2085. 

View.] — See Crown PRACTKUi, Vol. XVI., 

p. 411, Nos. 208(L2092. 

Other grounds,] — ( ’rown Practice, Vol. 

XVT., p. 4()(), Nos. 2589, 2540, tV j). 412, Nos. 
2098-2708. 

What proceedings removable.] — See Crown 
Practice, Vol. XXL, pp. 405, 400, Nos. 2510- 
2522. 

Removal to central criminal court.] — Se( 

Crown Practre, X'ol. XVI., p. 400, Nos. 252.5- 
2.528. 

Who may apply.] — See Crown Praci ice, Vol 
XXH., p. 451, No. 8205. 

Return.] — See Crown PRAin'R^E, X'ol. XVI. 
p. 454, Nos. 8250-8259. 

Effect of .removal.] — See Crown Practice, Vol 
XVI., p. 4.55, No. 8281. 

Costs.] — See, generally. Crown Prai^tick, Vol 
XX^I., p, 455, Nos. 8289 et seq. 


Sub-sect. 3. — Removal to Quash. 

See, generally, Crown Practice, Vol. XVI. 
pp. 412-432. 

1439. Grounds for removal — Want of juris 
diction.] — R. V, Waldersham, etc. Township 
(1718), 11 Mod. Rep. 280 ; 88 E. R. 1040. 

1440. .J — Rule for a certimari grantee 

to remove an order of justices in quarter sessions 
by which a commitment of an outgoing office 
under 5 & 6 Will. 4, c. 76, s. 60, for not deliverin 
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lip books, etc., was treated as a summary convic- 
tion under s. 131, & quashed on appeal made 
under the latter section. — 11. v. Worcestershire 
JJ. (1838), 2 J. P. 232. 

1441. .] — R. V. Westmorland JJ. 

(1844), 3 L. T. O. S. 79 ; 8 J. P. Jo. 342. 

1442. No appeal lies against an 

order merely adjudicating the settlement of a 
lunatic pauper, though the settlement may be 
disputed on appeal against an order of main- 
tenance reciting such adjudication. 

Where sessions, on appeal against an order of 
adjudication, conlirmed the order, but stated a 
case, raising the question whether or not sessions 
had jurisdiction to entertain the appeal, this ct., 
on motion to quash the order of adjudication & 
order of sessions, made the rule absolute to quash 
the latter order “ for want of jurisdiction,” but 
discharged the rule as to the original order. — R. v. 
8t. Pancras (Inhabitants) (1849), 12 Q. B. 298 ; 
13 L. T. O. 8. 91 ; 116 E. R. 880 ; svb nom, R. v. 
Bangor (Inhabitants), 13 J. P. Jo. 267. 

1443. .] — Re R. v, Howell (1859), 23 

J. P. Jo. 276. 

1444. No excess of Jurisdiction.] — 

After the actual removal of a pauper to a parish, 
the parish entered & respited an appeal at t}ie next, 
Midsummer, sessions : on Oct. 1, tliey gave notice 
of trying the appeal at the ensuing Oct. sessions : on 
Oct. 4, tiie order of removal was supcTseded by the 
justices who had made it : on Oct. 8, resps. served 
applts. with a copy of the supersedeas a notice 
of abandonment of the order. 8essions com- 
menced on Oct. 18, when the ct. quashed the 
order, though evidence of the supersedeas 
abandonment was offered : — Held : sessions had 
jurisdiction to (piash : this ct. refused to quash 

the order of sessions on certiorari. — R. v. Bright- 
HELMSTON (xUARDiANS (1842), 3 Q. B. 342 ; 2 Gal. 
& L)av. 88 ; 114 E. R. 537 ; sub nom. R. v. 

Brighton (Inhabitants), 6 J. P. 523 ; 6 Jur. 
536. 

•,] — See, further. Crown Practice, 
Vol. XVI., pp. 420-424. 

1445. Order too general.] — R. v. Walder- 

sham, etc. Townships (1718), 11 Mod. Rep. 280 ; 
88 E. R. 1040. 

1446. Interest of magistrates.] — The ct. 

will grant a certiorari to remove an indictment 
from the sessions, wliere deft., being a magistrat^e 
of the county within which the indictment was 
found, sends round a statement of his case to his 
brother magistrates. — R. v. Grover (1840), 8 
Howl. 325 ; sub nom. Anon., 4 Jur. 151. 

1447. .] — Where an order of quarter 

sessions confirming a conviction is void on the 
ground of interest in the justices, this ct. will 
grant a certiorari to bring up the order for the 
I)urpo8e of quashing it, with a view to a maridamus 
to enter continuances & hear the appeal. — Ex p. 
Hopkins (1857), 4 Jur. N. S. 629 ; subsequent pro- 
ceedings, sub nom. Re Hopkins (1858), E. B. & E. 
100. 

.] — See, further. Crown Practice, 

Vol. XVI., p. 427, Nos. 28d2-2869. 

Error on face of proceedings.] — See 

Crown Practice, Vol. XVI., pp. 427-430, Nos. 
2870-2908. 

Fraud.] — See Crown Practice, Vol. XVI., 

p. 430, Nos. 2909-2912. 

Other grounds.] — See Crown Practice, 

Vol. XVI., pp. 430, 431, Nos. 2913-1918. 

What proceedings removable.] — See Crown 
Practice, Vol. XVI., pp. 412-416. 

Who may apply.] — See Crown Practice, Vol. 
XVI., pp. 468-460, Nos. 3332-3344. 


1448. Time for application — Order under High- 

way Acts.] — The justices in their final order for 
the formation of a highway district, fixed the first 
day of meeting of the highway board for Thursday 
after Mar. 25, & no day was specially fixed for the 
election of waywardens. According to the custom 
of the parishes, it had been usual to elect highway 
surveyors on Mar. 25, or within two or three days 
thereafter : — Held : ( 1 ) the order was not bad, 

though it did not provide for fourteen days 
elapsing after Mar. 26, but provided only for five 
clear days, though it would have been better to 
give more time ; (2) when orders must be objected 
to witliin three months, it is sufficient to obtain 
a rule for certiorari within tiiat time. — R. v. 
Lindsey .TJ. (1865), L. R. 1 Q. B. 68 ; 6 B. & 8. 
892 ; 35 L. J. M. C. 90 ; 13 L. T. 524 ; 30 J. P. 
86 ; 12 Jur. N. 8. 314 ; 14 W. R. 179 ; 122 E. R. 
1422. 

1449. Distinguished from mandamus.] — 

The general rule that application for a writ of 
mandamus to the quarter sessions to enter con- 
tinuances <fe hear an appeal must be made not 
later than the term following the sessions at which 
the refusal was made, does not apply to an applica- 
tion to remove into this ot. an order of sessions for 
the purpose of getting it quashed. — R. v. Breck- 
nockshire JJ. (1873), 42 L. J. M. C. 135; 37 
J. P. Jo. 404. 

-.] — See, further. Crown Practice, Vol. 
XVI.. pp. 402, 460 et seq.. Nos. 2179, 3345 et seq. 

AfUdavits in support.] — See Crown Practice, 
Vol. XVI., pp. 464-46(i, Nos. 3394-3132. 

Form & direction of rule.] — Sec Crown Prac- 
tice, Vol. XVI.. p. 467, Nos. 3443-3417. 

Recognisances.] — See Crown I^racticb, Vol. 
XVI., pp. 468, 469, Nos. 3468-3479. 

Form & service of writ.] — See (^rown Practice, 
Vol. XVI.. pp. 169, 470, Nos. 3180-3493. 

Return.] — See Crown Practice, Vol. XVI., 
pp. 470-472, Nos. 3491-3530. 

Costs.] — See Crown Practk^e, Vol. XVI., pp. 
477, 478, Nos. 3582-3597. 


Sub-sect. 4. — Removal for Execution or 
Coercive Process. 

See. generally. Crown Practice, Vol. XVI., 
pp. 433, 434, ‘478, 479, Nos. 2934-2965, 3598- 
3608. 

1450. To enforce order of sessions — Necessity 
for certiorari.] — Under Quarter Sessions Act, 1849 
(c. 45), s. 18, a certiorari is unnecessary in order to 
bring up an order from quarter sessions to be 
enforced into the bail et., the order of a judge 
alone being sufficient. — R. v. Field (1850), 4 New 
Mag. Cas. 167 ; 16 L. T. O. 8. 130. 

1451. When not obeyed within reasonable 

time.] — R. v. Huntley, No. 1153, ante. 


Sub-sect. 5. — Removal for Other Purposes. 

Removal of orders on case stated .] — See Crown 
Practice, Vol. XVI., pp. 434, 479 -481, Nos. 2966- 
2969, 3609-3628. 

Removal for Judgment on indictments .] — See 

Crown Practice, Vol. XVI., pp. 432, 433, Nos. 
2927-2933. 

Removal of record for use as evidence .] — See 

Crown Practice, Vol. XVI., p. 435, Nos. 2983- 
2997. 

Removal for other purposes .] — See Crown Prac- 
tice, Vol. XVI., p. 436, Nos. 2998-3002. 
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Sect. 1.~T0 COURT OF CRIMINAL APPEAL. 

Scr (^rhiunal Apjx'al Act, j9()7 (c. 2.'^), ss. 8— .'ll, 
7, 9, 18, 11, 20, A (/nirralJi/, (^UEVIINA]. liA^v, Vol. 
X]\\, pp. 500“ 551. 

From conviction as Incorrigible rogue.] — See 

Criminal Law, \5)1. X1\"., }>. 508, Nos. 5584- 


5580. 

From special verdict of insanity.] — See ( ihminal 
Law, 5A)J. jk 508, Nos. 5520-5588. 


Sec t. 2.- PROHIBITION, 

Sec, fjenentlhi, ('row’N IOiactke, Vol. NVl., 
pp. 872-807. 

Excess or absence of jurisdiction.] — See Ciu^wx 
PuACTicE, \’ol. XVJ., p. 877, Nos. 2145 et s('</. 

Proceedings partly within & partly without juris- 
diction.] — >sVc('k()Wn Puactk e. \5)1. X\'I.. p. 870, 
Nos. 217t) ei seq. 


distress warrant.] — 4L v. Wood (1854), 22 L. T. 
O. S. 228. 

1435. — — Sufficiency of search for documents — 
To admit secondary evidence.] — (1) This ct. has 
jurisdiction to review tJie decision of a ct. of 
ciiiarter sessions as to whether sullicient search has 
been made for a document to render secondary 
evidence of it receivable. 

(2) On a question of derivatives s(‘tthanent, it 
was alleged tliat tlie grandfather of the pauper 
liad been bound as parish apprentice sixty-nine 
^ears before. In oi’dcr t-o prove the indenture c^f 
appi’enticesbip executed by the parisb ollicers, it 
was sliown tliat ineffectual seai'ch for it bad been 
made among the papers of the pauper — IJeld : 
sullicient to remder seexmdary evidence receivable, 
aUiiougb no searcli had been made among the 
papers of the master.— IL v. IIinc'KLEY Ovp:RSEEKrt 
{1808), 8 lb iV S. 8S5 ; 2 New Hep. 07 ; 82 L. J. 
M. C\ 158 ; 8 1>. 4\ 270 ; 27 J. 1*. 828 ; 0 Jur. N. S. 
1054 ; 11 VV. H. ()08 ; 122 L. K. 881. 


Sect. 8.— CERTIORARI. 

ScL5-si:cT. 1. — In (Jen krai.. 

See, (jeticraVy, Crown IhtACTicE, Vol. X\"I., 


pp. 808-481 , 

1432. Effect of statutory restrictions -Juris- 
diction of High Court—Where decision subject to 
special case.] — Wliere an Act of I^irliaineiit pro- 
vides that the determination of tlie justices at 
quaT'ter sessions shall be final X e(»nclusive to all 
parties conetuned, X sliall not be removeil or 
removable by certiorari, the (1. of K. JL will hav(‘ 
DO jurisdiction ovia- an oi-diR- of s(\ssions removeii 
by certiorari, thongli such older has been made, 
subject to the opinion of that ct. upon a special 
case reserved.*- H. r. 5\’yKEiiAM (1828), (} I>. J. 
(), S. M. V. 71. 

1433. .] — On om' occasion two 

gb'ls were seen in cliarge of tlu? macliiner y at the 
vertical shaft of a pit , conti ai y to 5 A. 0 Viet. c. 00, 
ss. 8, 18. Lhei-e \^'as no evidiaice tliat the con- 
tractor knew of tlieir so acting, or ever albiwed 
them so to act before ; nor was any evi(h*nce given 
to negative his knowledge: — Held: (I) the t‘vi- 
denee was not sufticient to justify a conviction of 
tlie contract/or ; (2) where a statute made the 

decision of quarter sessions tinal. X took away tlie 
writ of certiorari, niA'crtludess if quarter sessions 
decided tlie ease subject to a sfieciai case to the 
Ct. of Q. B., this enabled the sujieiior et. to entei*- 
tain the appeal. -K. v, Handley (1804), 0 L. T. 
827 ; .suh larta. Handley v. Boper, 28 ,T. P. 245. 

- — Ncc, /ar//nr, (4n>WN Practice, \ o\, XVL, 
]). 402, Nos. 2480, 2181, X i>. 480, Nos. 8011 ct i 

Proceedings In nature of certiorari — Removal 
of Indictments.] — NVc(4iowN J'kac tjce, Vol. XVI., 
1>. 800, No. 2428. 

Removal of orders.] -See C rown Prac- 

Tua:, \5)1. XVL, }>. :>00. Nos. 242()-2428. 


Stage of proceedings at which writ granted.]- 

See Crown PuACTfCE, \5)I. XA i., p. 4 15, Nos. 81 
ei 


Ser-sect. 2.- Bemoval eor 'J'rial. 

A. Civil Actionfi. 

Sec, yeneraUy, Crown PjtACTK'E, Vol. XVL, 
p. 404, Nos. 2400-2509. 

1434, What proceedings removable — Validity of 


J>. I}fdicimc7fts. 

See, yeueralhj. Crown Practice, Vol. X^d , 
pj). 405-412, 45L-45S. 

1436. Grounds for removal — Inability to secure 
fair trial — Local agitation.] — -II. r. Doddrkll 
(1810), 10 .1. P. .lo. 80. 

— — J — S(>(> ( 'iu)WN Pj{A(T 1( !<:, \’ol. X\d., 

pp. 407-400, Nos. 2512-2501. 

1437. Difficult points of law arising.] — 

B. V. Dodduei.l (1810), 10 J. }\ .lo. 80. 

.] — .See ('RoWN Practice, \5»1. XNd., 

p. 400, N(*s. 2505-2()52. 

1438. Trial with special jury. ] — B. v. 

Doddkell (iSlO). 10 P. .lo. SO. 

.. ( icowN Pra( 'PICK, Vol. XVL 

]*. 411, Nos. 2()58-2085. 

View,] — See Crown Practice, \5d. XVf., 

1>. Ill, Nos. 208() 20!>2. 

Other grounds.] -See Crown IbiACTic e, Vol. 
XN'I., p. lOf), Nos. 258,0, 2540, X ]>. 4 12, Nos. 
200.8 2708. 

What proceedings removable.] — See Crown 
Practic e. Vol. X\ I., ]>p. 405, 400, Nos. 2510- 
2522. 

Removal to central criminal court.] — See 

Crown Phacticic, \'o). XVI., p. 40(), Nos. 2525- 
2528. 

Who may apply.] — See Crown JOcai tk e, Vol. 
XV]., p. 451, No. 8,205. 

Return.] — See (8<own T*ra( tice, \'o}, XVL, 
p. 454, Nos. 8250- 82. >0. 

Effect of .removal.] —->SVr C'rown Pjjac 'J'ice, Vol 
XVI., p. 155, No. 8281. 

Costs.]— *S7r, yeaerally, (’ROWN pRACTlca^, Vol. 
XVI., ]). 455, Nos. 8,280 et seq. 


Sltb-sect. 8. — Bemcjval to (^UAsn. 

See, generally. Crown Practk^e, Vol. XVI., 
pp. 412-482. 

1439. Grounds for removal — Want of Juris- 
diction.] — K. V. Walderhuam, etc. Townships 
(1718), 11 Mod. Bep. 280 ; 88 H. II. 1040. 

1440. .] — Hub* for a certiorari granted, 

to remove an order of justices in ejuarter sessions, 
by whicli a commitment of an outgoing officer 
under 5 iS& 0 Will. 4, r. 70, s. 00, for not delivering 
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lip books, otc., was treated as .a summary convic- 
tion under s. 13], & quashed on appeal made 
under the latter section. — II. v. WoitCESTEUSiiiitK 
JJ. (1838), 2 J. r. 2H2. 

1441. .J— II. V . Westmorland JJ. 

(1844), 3 L. T. O. S. 79 ; 8 J. P. Jo. 312. 

1442. .] — No ax)peal lies against an 

order merely adjudicating the settlement of a 
lunatic pauper*, tiiough the settlement may be 
disputed on appeal against an order of main- 
tenance reciting such adjudication. 

Where sessions, on appeal against an order of 
adjudication, confirmed the ord(;r, t>ut stated a 
ca.se, raising tlie question whether or not sessions 
had jurisdiction to entertain the appeal, this ct., 
on motion to quash the order of adjudication & 
order of sessions, made the rule absolute to qua.s]i 
the latter order “ for want of jurisdiction,” but 
discharged the I’ule as to the original order. — It. v. 
8t. Pancras (Inhabitants) (1849), 12 Q. B. 298 ; 
13 L. T. O. S. 91 ; 110 E. II. 880 ; sub }iom. II. v. 
Bangor (Inhabitants), 13 J. L*. .Jo. 207. 


1443. .] — h*e II. V . Howejj. (1859), 23 

J. [\ .To, 270. 

1444. No excess of jurisdiction.] — 


iVfter the actual removal of a pauper* to a xiarish, 
the iiarish entered & resiiited an axijieal at the next, 
Midsummer, sessions : on Oct. I , they gave notice' 
of trying the ai)X)eal at the ensuing Ocf . sessions : on 
Oct. 4, tlie order of i*emoval was sujrei'seded by the 
justices who had made it : on Oct. 8, resxrs. served 
applts. with a copy of the suj>rrse(i('(is a notice 
of abandonment of the order. Sessions com- 
menced on Oct. 18, when the* ct. (luashed the 
oi'der, though evidence) of tlu' suj)crsedeas k, 
abandonmemt was offer*ed : /7c/d ; sessions had 

jurisdiction to quash : k this ct. refused to quash 
the or*der of sessions on certiorurL — R. c, Brlght- 
HEi.MSTON Ohardians (1812), :> Q. B. 312 ; 2 Gal. 
k Dav^ 88 ; 114 K. H. 537 ; sub notn. R. v, 

Brighton (Inhabitants), (5 .1. 1*. 523 ; G .Tur. 
53(). 

t — — .] — -See, further. Crown Practice, 

Vol. XVI., pj). 420-424. 

1445. Order too general.] — R. v. Walder- 

SIIAM, ET(\ Townshh»s (1718), 11 Mod. Hep. 280 ; 
88 E. R. 1040. 

1446. Interest of magistrates.] — The ct . 

will grant a certioruri to rc'inove an indictment 
from the sessions, wher*<‘ deft., being a magistr*ate 
of the county within which the indictment was 
found, sends r*ound a statement of his case to his 
brother magistrates.— 11. v. Grover (1840), 8 
Dowl. 325 ; sub no)n. Anon., 4 Jur. 151. 

1447. — — .] — Where an order of quarter 

sessions con(ir*ming a conviction is void on the 
ground of interest in the justices, this ct. will 
grant a certiorari to bring up the order for t-lie 
jiurpose of quashing it , with a view to a )nandamus 
to enter continuances & hear the aj^pcal. — Ex p. 
Hopkins (1857), 4 Jur. N, 8. 529 ; subsequent pro- 
ceedings, sub nom. Re Hopkins (1858), E. B. tV E. 
100 . 

-.] — See, further, Crown Pr.actice, 
Vol. XVI., p. 427, Nos. 2862-2809. 

Error on face of proceedings.] — See 

Crown Practice, Vol. XVT., pp. 427-430, Nos. 
2870-2908. 

Fraud.] — Sec Crown Practice, Vol. XVI., 

p. 430, Nos. 2909-2912. 

Other grounds.] — See Crown Practice, 

Vol. XVI., pp. 430, 431, Nos. 2913-1918. 

What proceedings removable.] — Sec Crown 

Practice, Vol. XVI., pp. 412-410. 

Who may apply.] — See Crown Practuuc, Vol. 
XVI., pp. 458-400, Nos. 3332-3344. 


1448. Time for application — Order under High- 
way Acts.] — The justices in their final order for 
the formation of a highway district, fixed the first 
day of meeting of the highway boai*d for Thursday 
after Mar. 25, k no day was specially fixed for the 
election of waywardens. According to the custom 
of the parishes, it had been usual to elect highway 
surveyors on Mar. 25, or within two or three days 
thereafter: — Held: (1) the order was not bad, 
tliough it did not provide for fourteen days 
elai)sing after Mar. 25, but provided only for five 
clear days, though it would have been better to 
give more time ; (2) when orders must be objected 
to within three months, it is sullicient to obtain 
a rule for certiorari Avithin that time. — R. 
Lindsey JJ. (1SG5), L. R. 1 Q. B. G8 ; G B. k 8. 
892 ; 35 L. J. M. C. 90 ; 13 L. T. 524 ; 30 J. P. 
8G : 12 Jur. N. 8. 314 ; 14 W. R. 179 ; 122 E. 11. 
1422. 

1449. Distinguished from mandamus.] — 

The general rule Hiat application for a Avrit of 
mandamus to the quarter sessions to enter con- 
tinuances k hear an appeal must be ma«le not 
later than the (.(inn following tlie sessions at wliich 
file refusal was made, does not apply to an ajiplica- 
tion to remove into this et. an order of sessions for 
the purpose of getting it quashed. — R. v. Breck- 
nockshire JJ. (1873), 42 Tj. j. M. C. 135; 37 
J. P. Jo. 404. 

— .] — See, further. Crown Practice, Vol. 
XVL, pp. 402, IGO ei srq.. Nos. 2479, 3345 et seq. 

Ailldavlts in support, l--85*(' Croavn Practice, 
Vol. XVI., pp. lGl-4G(k Nos. 3391-3132. 

Form & direction of rule.] — S^r ChuiwN Prac- 
tice, Vol. XVL, p. 4(>7. Xos. 3113 3447. 

Recognisances.) — See (hiowx IhiACTicE, Vol. 
XVL, pp. IGS, 4G9, Nos. 31iiS-:U7i). 

Form & service of writ.] — See Croavn Practice, 
Vol. XVL. pp. 1G9, 470. Nos. 3180-3193. 

Return.) — See Crown PRAorrcE, V(jl. XVL, 
pp. 470-472, Xos. 3191-3530. 

Costs.] — See Crown Practice, Vol. XVL, pp. 
477, 478, Nos. 3582-3597. 


8ijb-se( t. 4. — Removai. for Execu'jton on 
Coercive Process. 


See. (/i'nerath/, Croavn 
}ip. 133, 13 f, 478, 479, 
3G08. 


Pra(’T1CE, Vol. 
Nos. 2931-29G5, 


XVT., 

3598- 


1450. To enforce order of sessions — Necessity 


for certiorari.] — Undei* Quarter 8(‘ssions Act, 1819 
(c. 45), s. 18, a certiorari is unnecessary in order to 
bring up an order from quart('i* sessions to bo 
enfoi*ced into the bail ct., the order of a judge 
alone being sutlicient. — II. v. Field (1850), 1 New 
Mag. Cas. 1 G7 ; IG L. T. O. 8. 130. 

1451 , When not obeyed within reasonable 

time.] — 11. V . TIcntt.ev, No. 1153, aide . 


Bub-sect. 5. — Removal for Other Purposes. 

Removal of orders on case stated .] — See Crown 
Practice, Vol. XVI., pp. 434, -179 H81, Nos. 29GG- 
29G9, 3G09-3G28. 

Removal for judgment on indictments .] — See 

Crown Practice, Vol. XVI., pii. 432, 433, Nos. 
2927-2933. 

Removal of record for use as evidence .] — See 

Crown Practice, Vol. XVL, p. 135, Nos. 2983- 
2997. 

Removal for other purposes.] — Crown Prac- 
tice, Vol. XVL, p. 43G, Nos. 2998-3002. 
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Sect 4. — Mandamus : Svh-secL 1, C. (c) cfc (d), D.] 


of the Cinque Ports, &- not naming any particular 
justices ; — Held : such notice was insufficient, as 
not being in compliance with Licensing Act, 1872 
(c. 94), s. 52, which dii’ects that notice of appeal 
should be given to the “ ct. of summary juris- 
diction,” that is, “ the convicting justices.” — 
Ex p, Curtis (1877), 3 Q. B. D. 13 ; 47 L. J. M. C. 
35 ; 20 W. R. 210 ; s^lb nom. Curtis v. Buss, 37 
L. T. 533 ; 42 J. P. 87, D. C. 

Anrwtaiions : — ^FoUd. Lockhart v. St. Albans Corpn. (1888), 
57 L. J. M. C. 118. Refd. South Staffordshire Waterworks 
Oo. V. Stone (1887), 56 L. J. M. C. 122; Westmore v. 
Paine (1891), 39 W. R, 403 ; R. v. Glamorgranshire JJ., 
Rx p. Applt^atc, Same v. Same, Ex p. Evans (1892), 36 
Sol. Jo. 232. 


1533. .] — K. V, Lancashire JJ., No. 1030, 

ante. 

1534 ,, .J — licensee of a beer house, 

was served with notice of opposition to the renewal 
of his license by the superintendent of police, who 
appeared to oppose & was heard, & the justices 
refused the renewal. The owners of the liouse 
appealed to quarter sessions, & served notice of 
appeal only on the justices & not on the super- 
intendent, quarter sessions refused to hear the 
appeal ; — Held : a writ of mandamns could not be 
panted against quarter sessions as the super- 
intendent was “ the other party ” within Summary 
Jurisdiction Act, 1879 (c. 49), s. 31 (2), h entitled 
to notice. — R. v, Bristol Licensing JJ., R. v. 
Gloucestershire JJ. (1893), 08 L. T. 225 ; 57 
J. P. 480 ; 41 W. R. 379 ; 9 T. L. R. 273 ; .37 
l8ol. Jo. 209 ; 5 R. 270, D, C. 

Annotation Apprvd. R. v. Kent JJ., [1896] 2 Q. B. 306. 

1535. Objection to sufliclency of grounds of 
appeal.] — (1 ) A ground of appeal was stated to be 
that resp. "'parish acknowledged the pauper to be 
an inhabitant of & legally settled in their parish, 
by relieving him & his family during the last six 
years out of the parish, ^ particularly during the 
years 1839 A; 1840, while he A his family resided at 

L. I — Held : to be sufiiciently explicit, the facts 
stated being more within the knowledge of reaps, 
than of applts. 

(2) The Ct. of Q. B. will issue a mandamus to 
hear an appeal, if sessions have refused to hear 
upon an erroneous decision as to the sufficiency of 
the grounds of appeal. — R. v. Carnarvonshire JJ. 
(1841), 2 Q. B. 325 ; 1 Gal. A Dav. 423 ; 11 L. J. 

M. C. 3 ; 5 J. P. 798 ; 114 B. R. 127. 


Annotations :~A8 to (2) N.F, R. v. Keateven JJ. (1844 
3 Q. B. 810. Reid. R. V. Charlbiiry & Walcott (1843 
3 Q. B. 378 ; R. v. West Riding JJ. (1844), 1 New Stss. Ca 


1536. .] — If quarter sessions refuse to go 

into an appeal because they think the grounds of 
appeal insufficient, that is a hearing by them, A 
this ct. will not review their decision by mandamus. 
— R. V. Cornwall JJ. (1844), 1 New Sess. Cas. 
161, n. ; 3 L. T. O. 8. 101, 130 ; 8 J. P. Jo. 310. 

1537. .]— Where sessions have put a par- 
ticular construction upon a ground of appeal, if it 
will bear that construction, this ct. will not review 
their decision. 

appeal against a poor rate, reaps, objected, 
that in respect of one of the grounds of appeal, 
it was necessary, under 41 Geo. 3, c. 23, s. 6, that 
notice of the appeal should have been given to the 
persons therein named. Applts. denied that the 
^ound of appeal came within that sect. Sessions, 
however, decided that a notice was necessary to be 
given under the statute. Applts. then offered to 
a^ndon that ground of appeal, A proceed with 
othere m respect of which no notice at all was 
requHed. Sessions refused to permit them to do 
so, A dismissed the appeal. On motion for a 


mandamus :—H eld : sessionp had power to decide 
whether they would permit applts. to abandon that 
particular ground of appeal, A proceed with the 
others ; A having done so, the ct, would not inter- 
fere to review their decision. — R. v. Cambridge- 
shire JJ. (1850), 1 L. M. A P. 47 ; 4 New Mag. Cas. 
42 ; 19 L. J. M. C. 130 ; 14 L. T. O. 8. 401 ; 14 
J. r. Jo. 141. 

Annotaiion : — Consd. R.r. Kent JJ. (1870), L. R. 6 Q. B. 132 

1538. .] — At the trial of an appeal against 

a conviction under Vagrancy Act, 1824 (o. 83), 
sessions, after Quarter Sessions Act, 1849 (c. 45), 
refused to amend the direction of the notice of 
appeal, on the ground that there were fatal 
objections to the statement of the grounds of 
appeal, A dismissed the appeal : — Held : on show- 
ing cause against a rule for a mandamus to hear, 
the decision of sessions was final. — R. v. Sandwich 
Recorder (1850), 16 L. T. O. S. 213; 14 J. P. 
7.54. 

1539. .] — Where quarter sessions decided 

that the grounds of appeal were insufficiently 
stated in the notice of appeal, A, therefore, dis 
missed the appeal : — Held : there was no power 
to issue a mandamus to them to hear the appeal. — 
R. V. Durham JJ. (1891), 7 T. L. R. 453 ; 55 
J. P. Jo. 277, D.C. 

1640. Objection to sufficiency of reco^isance.] — 

Where the ct. of general quarter sessions refused 
to hear an appeal against the decision of the special 
sessions, on the ground that the recognisance 
entered into by applts., as required by Parochial 
Assessment Act, 1836 (c. 96), was invalid, as not 
having been signed by the magistrate before whom 
taken ; the ct. will grant a writ of mandamus to 
enter continuances A hear the appeal. — K. v. 
Hertfordshire JJ. (1838), 2 J. P. 808 ; 2 Jur. 
1087. 

1541. Objection to examinations in order of 
removal — As not containing evidence of charge- 
ability.] — Upon an appeal against an order of 
removal coming on to be tried, resi)8. admitted 
that the examinations were defective, as not con- 
taining evidence of chargeability. The oVqection 
had been pointed out by one of the grounds of 
appeal. Applts. stated that they waived the 
olDjection, A applied to have the appeal heard on 
the merits ; but sessions quashed the order, at 
the request of resps., with a special entry “ for 
want of proof of chargeability in the examinations.” 
An application, on the part of applts., for a 
mandamus to sessions, to hear the appeal, was 
refused by the ct . — Ex p. Welung borough 
(Inhabitants) (1845), 8 Q. B. 123 ; 1 New Mag. 
Cas. 430 ; 15 L. J. M. C. 20 ; 10 J. P. 40 ; 9 Jur. 
1056; 115E. R. 820. 


(d) Refusal to Exercise. 

1542. Sessions in belief that jurisdiction wanting 
— Mistaken belief.] — 16 Car. 1, c. 4, s. 2, having 
continued 1 Jac. 1, c. 6, ss. 2, 3, in extension of 
5 Eliz. c. 4, authorises the justices in sessions, 
with the sheriff, if he conveniently may, to rate 
the wages of any labourers, etc., or workmen 
whatsoever, etc.. ; this ct. granted a mandamus 
to the justices, etc. of Kent to hear an application 
of the journeymen millers of that county, praying 
them to make such a rate ; which application the 
justices had refused to hear upon the merits ; 
considering that they had no jurisdiction over 
other than the wages of servants in husbandry. — 
R. V. Kent JJ. (1811), 14 East, 395 ; 104 E. R. 653. 

AnnoicUiona : — R. v. Cumberland JJ. (1813), 1 M. A B. 
190. Mentd. Hereford (Lord Bp.) (1847), 6 Notes of Cases 
Supp. XVIII ; R. V. Canterbury (Archbp.) (1848), 11 
Q. B. 483. 
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of holding: StA^sect, 3. SBct» Si 
8vb-8ecl9. 1 4^ 2r Sect* 4.] 

applt. had exclusive occupation of the market 
place : — Held : the dedication of the highway 
must be regarded as subject to the user of the land 
as a market j the land so dedicated could legally 
be the subject of exclusive occupation & therefore 
the finding of exclusive occupation was conclu- 
sive against applt. — WtTjT«ta!M~9 v » Wednebbury 
(CHURCHWABDENS & OVEftSEERB) At WeST BROM- 

wicH tJNioN Assessment Committee (1^00), 
Byde Bat. App. (1886-90) 827 ; 64 J. P. Jo. 
389, D. C. 

As defence to adtlon for nuisance.] — See 
HiGitWAYS, Vol. XXVI., pp. 442, 443, Nds. 1591- 
1693. 

Streets adjoining market.] — See Nos. 46, 103, 

104, ante. 

Whether a nuisance.] — See, generally, High- 
ways, Vol. XXVI., p. 423. 

Sale from caravan adjoining market.] — 
See Highways, Vol. XXVI., p. 416, No. 1351. 

Defences — Custom or usage .] — See High- 
ways, Vol. XXVI., p. 441, No. 1577. 

Prescriptive right .] — See Highways, 

Vol. XXVI., p. 441, No. 1581. 

Dedication subject to market rights.] — 

^S'ccNos. 45, 103, 104, ante; Highways, Vol. XXVJ., 
pp. 442, 443, Nos. 1591, 1598. 

107. Liability of market owner — For nuisance 
— ** Act, default, permission Or sufferance ” — 
Nuisance caused by sheep droppings.] — Applt. 
claiming to be the owner of markets & fairs held 
in the town of Crewkeme, erected a sheep pen 
inr front of a house in the town & took toll for sheep 
exposed for sale therein. After the remov^ of 
the sheep their droppings & urine remained, 
& a complaint was lodged against applt. by reap., 
who was inspector of nuisances, in respect thereof. 
For fifty-five years & upwards the inhabitants of 
the houses before which the sheep were penned 
had been in the habit of clearing away the 
droppings, Ac applt. ’s servants never cleared them 
away, except in cases where houses before which 
the pens Were placed were unoccupied. The 
iustices being of opinion that applt. was a person 
by whose “ permission or sufferance ** the nuisance 
WM created, & the mound inclosed by applt. 
with hurdles for the aforesaid purpose was *' land 
or tenement ” within Nuisances Removal Act, 
1855, & tlie nuisance was a recurring nuisance 
within the Act, issued their prohibition to applt. : 
— Held : the justices were right. — D raPEb v, 
Sperring (1861). 10 C. B. N. 8. 113 j 30 L. J. M. C. 
225 ; 4 L. T. 365 ; 25 J. P. 566 ; 9 W. R. 656 : 
142 E. R. 392. 

106 , Whether temporal pens “ land 

or tenement ** — Within Nuisances Removal Act, 
1865 (c. 121).] — Draper v , Sperring, No. 107, tfnte. 

Extension of market to adjoining streets.]^ 

See Nos. 101—105, ante. 

109. Existing market a nuisance — Whether a 
defence to action for disturbance.] — Great 
Eastern Ry. Co. v. Goii>8Min, No. 18, ante. 


Sect. 3 —RIGHT OF REMOVAL* 

SUB-BBOT. 1* — ^WllHIN LlMITS OP GrAKT. 

xt^^oA to grant*] — Ou&wen v. Sauceld, 

No. 89, ante. 


111. *} — Charles II., by charter granted 

to the corpn. of Walsall two fairs, to be holden 
annually within the borough A foreign, A conflmed 
to them all markets which they then held, with a 
reservation of the tights of the loi-d of the manor ; 
it appeared that a market had been holden 
immemorially in the High street of Walsall until 
a very late period, when the corpn., toding It 
inconvenient, removed it out of the High street 
to another A more convenient place within the 
borough ; the corpn, had exercised acts of owner- 
ship in piiUing down an old market house A erecting 
a new one ; the clerk of the markets, however, 
had been appointed by the lord of the manor, but 
he did not receive any toll from the arsons 
frequenting it. Deft, having been indicted for a 
nuisance in erecting stalls in the High street after 
the removal of the market, the judge, upon the 
trial, left it to the jury to say whether the corpn. 
were owners of this market ; adding, that if they 
were, the right of removal was incident to the 
grant. The jury having found in the affirmative, 
the ct. refused to grant a new trial. — “R. v. 
OoTTERiLL (1817), 1 B. A Aid. 67 j 106 E. R. 26. 

Antudationa : — Oonid. De RutBen r. Lloyd (1836), 6 Ad. & 

El. 4^ ; Ellis V. Bridgnorth Corpn. (1863), 15 C. B. N. B. 

52. Kefd. Glngell & Foskett v. Btepney B. C., [19061 2 

K. B. 468. 

112. Though site for original market hall 

granted by charter — New market hall built else- 
where by consent of inhabitants .] — Semble : proof 
of the general, though not universal, approbation 
of the parish is sufficient to justify the bond Jjde 
conduct of trustees, where they have a discretion 
to exercise, A the ct. will not interfere, where their 
acts have been so approved ; A if in consequence of 
the decayed state of an old market house built 
originally on ground given by the charter for the 
purpose a new one be rebuilt by them, with such 
general consent, the trustees may remove it to any 
more convenient place, infra villam. — Re Chbrtsby 
Market, Hx p. Walthew (1819), 6 Price, 261 ; 
140 B. R. 803 ; sub nom. Re Chbrtsby Mabhm, 
Hx p. Matthew, Dan, 174. 

113. " Removal of whole or part.] — W ort- 

X.EY V. Nottingham Local Board, No. 93, ante. 

See, also, Noe. 86, 88, ante, 

114. Effect of removal — On extension of 
borough — Whether ^ound of forfeiture.] — Dor- 
chester Corpn. v, Bnsor, No. 94, ante. 

116. Resort by public to former market — 
Trespass,] — Curwen v. Salkeld, No. 89, ante. 

Unless removal illegal.] — See Nos. 

117, 119, poet, 

116. Nuisance.] — R. v, Cottbrill, No. 

Ill, ante. 


Sub-sect. 2. — Illegal Removal. 

117. Removal to site not in possession of owner 
of market.] — Where the owner of a market toll 
free on removing it to another site within his 
manor, had demised the soil of the new market, 
with power to thel essees to impose rents or other 
sums on persons selling there I'-^Held : the new 
market did not afford the public the same accom- 
modation BS the old, A a person setting up stalls 
tor the sale of goods in the old market place was 
not guilty of a nuisance. A eci. fa. is not necessary 
to repeal the grant of the market.^R. v. Starkby 
(1837), 7 Ad. A EL 96 ; 2 Nev. A P. K. B. 169 s 


Fart iv. sect, s, sub-sect. i. 

t'i.iS i, Iticident id Th6 paten 

tees of lairs Ale instilled in retnovlni 
tbem to any place within the plecinoi 


of their srant.--*Mii)LETON (Lord) v. 
Power ( 1886), 19 L. R. Ir. l.—IR, 

1. Power io sell etiding market 
place 10 eettAtm Held ; 


under 53 VIot. o. 60, s. 84, the city of 
Moncton could sell one market site 
A purchase another elsewhere.— 
Strkves V, Moncton ( 191 4), 14 
B* L. E. 881 ; If B.h* ft. d60.-^lAN* 
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wm. WoU. & Dav. 602 ; 6 L. J. K. B. 202 ; 1 

J. P.266: lJup. 672; 112 B. It. 406. 

Annotations : — FoUd* Ellis v, Bridgnorth Corpn. (1863)» 16 
C. B. N. S. 62. Mentd. Gingell v. Stepney B. C. (1907), 
77 L. J. K. B. 347. 

118. Removal Interfering with existing rights — 
Imposition of new tolls.] — R. r. Stabkby, No. 117, 
ante, 

119. Right of adjoining occupiers to set 

up stalis — Presumption of grant.] — The corpn. of 
B. were owners of an ancient market, & also lords 
of the manor in which the borough of B. was 
situate. The market had from time immemorial 
been held in & near the High Street. Pltf. had 
a house in that street, & he & the previous owners 
& occupiers of the house in which he lived, as well 
as several other occupiers of houses in the same 
street, had from time immemorial erected, on 
market days, stalls opposite their houses, & either 
used the stalls themselves, or let them to others. 
No toUs were ever taken in respect of the goods 
sold at these stalls, though they were formerly 
taken for similar produce exposed in the market 
elsewhere. In an action agatot the corpn. of B. 
for removing the market to another place within 
the borough : — Held: (1) the right to the stalls 
was a right which might reasonably be supposed 
to have been granted by the owners of the market 
to the owners & occupiers of the houses, & it was 
sufficiently connected with the enjoyment of the 
houses to be claimed as appurtenant thereto ; 
(2) if the original grant were, presumably, to hold 
the market at any place withm the borough, still 
the corpn. could not now remove it, as to do so 
would be in derogation of their own grant of the 
right now claimed ; (3) the removal of the market 
was not justifiable under Public Health Act, 1858 
(c. 63), or Local Government Act, 1858 (c. 98), 
inasmuch as the power conferred upon the local 
board by the latter Act, s, 50, was expressly qualified 
by the proviso that no market should be established 
so as to interfere with any rights enjoyed by any 
person, without his consent. — Ellis v, Bridgnorth 
Corpn. (1863), 15 C. B. N. S. 52 ; 2 New Rep. 
488 ; 32 L. J. C. P. 273 ; 8 L. T. 668 ; 9 Jur, 
N. S. 1078 ; 12 W, R. 56 ; 143 E. R, 702 ; previous 
proceedings (1861), 2 John. & H. 67. 

Annotations: — As to (1) Reid* Lawrence v. Hitch (1808). 

L. R. 3 Q. B. 621 ; Edgar v. English Fisheries Special 
Conirs. (1870), 23 L. T. 782 ; Chesterflold v. Harris, 
11908J 2 Ch. 397. As to {3) Refd. Ashworth v. Hey worth 
(1869), 10 B. & S. 309. 

120. Statutory restriction.] — Ellis v, 

Bridgnorth Corpn., No. 119, ante, 

121* Statutory power to remove — Removal to 
ground reserved by statute for special purpose.] — 
The corpn. of S. were empowered by Act of 
Parliament to redeem certain waste lands, & to 
devote a portion to purposes of public recreation. 
They were also empowered to remove a cattle 
fair, from a place where it was then held, to such 
parts of the waste lands as to the corpn. should 
seem fit. The corpn. devoted a portion of the 
waste, known as the “ cricket ground,” for the 
purposes of recreation, they afterwards, in the 
exercise of their discretion, removed the cattle 
fair to the cricket ground. Upon information 
filed by the A*-G. : — Held : the corpn. were 
contravening the Act of Parliament, & a perpetual 
injunction was granted to restrain them from so 
using the cricket ground, — A,-G. v. Southampton 
Corpn. (1869), 1 Giff. 363 ; 29 L. J. Ch. 282 ; 1 
L. T. 166 ; 24 J. P. 131 ; 6 Jur. N. S. 36 ; 66 
B, R. 957, 

Annotations : — Oonid. A.-G. v. Teddington U. D. C., [18983 
X Oh, 66. Reid, A.-G. v. HauwellU. V. 0., [1900] 2 Ch. 
877, 


122. Right of public to resort to old market.] — 
R. V, Starkey, No. 117, ante. 

Compare No. 89, ardc, 

128. Remedies of persons injured — Plea of 
Illegal removal as defence to nuisance.] — R. v, 
Starkey, No. 117, ante, 

124. Application for scire facias to repeal 

grant.] — R. v, Starkey, No. 117, ante, 

126. Action for disturbance — Right of ad- 

joining occupiers to set up stalls.] — Ellis v, 
Bridgnorth Corpn*, No, 119, ante. 


Sect. 4.--OFFENCES. 

126. Market or fair held without authority.] — 
To set up a fair, market or leet is indictable. — 
Anon. (1704), 6 Mod. Rep. 183 ; 87 E. R. 939. 

127. Fair held on unauthorised site.] — A.-G. v, 
Southampton Corpn., No. 121, ante, 

128. Nuisance caused by fair — Public nuisance 
— Sheep droppings.] — Draper v, Sperring, No. 
107, ante. 

129. To adjoining owners — Noise.]~Pltfs, 

in this action wore the trustees of the Bedford 
Estate, Leeds, & they sought an injunction against 
the Leeds Corpn. to restrain them from holding 
a certain annual feast known as Woodhouse Feast, 
which appeared to have been held on or in the 
neighbourhood of Woodhouse Moor for the past 
two hundred years, on the ground that the noise 
caused by the feast constituted a nuisance. They 
complained that their property, which adjoined 
the moor, had depreciated in value owing to the 
noise caused by switchbacks, shooting galleries, 
roundabouts, steam organs, etc., brought on to 
the moor. For defts. it was contended that the 
feast did not constitute a nuisance. It appeared 
in evidence that from 1908 to 1911 defts. leased 
the conduct of this feast to a contractor, & that 
during that time protests were lodged by pltfs. 
against the nuisance thereby occasioned, but it 
was subsequently agreed that pltfs. should accept 
compensation in respect of the feasts from 1908 
to 1911 without prejudice to their rights thereafter. 
In the year 1912 the corpn. wrote to pltfs. 
threatening to again hold the feast on Woodhouse 
Moor ; whereupon a writ was issued by pltfs. to 
restrain them by injunction : — Held : on the facts, 
(1) the feasts from 1908 to 1911 constituted a 
nuisance & there must be a declaration to that 
effect, & the corpn. must pay the costs of the 
action ; (2) with regard to the year 1912, when 
the corpn. conducted the feast, there was no 
actionable nuisance which would justify the ct. 
in granting an injunction. — ^Bedford v, Leeds 
Corpn. (1913), 77 J. P. 430. 

130. Fair held without licence — Required under 
local Act.] — Collins v. Cooper, No. 11, ante, 

131. Licence refused by one of two 

necessary authorities.] — Walker v. Murphy, No. 
13, ante, 

Unlicenoed change of fair day .] — See No. 176, 

post. 

Levying rival market .] — See Part VII., Sect. 1, 
sub-sect. 3, ante. 

Illegal removal of market .] — See Sect. 3, sub- 
sect. 2, ante. 

Markets on highways .] — See Sect. 2, sub-soct. 8, 
ante. 
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Part V. — Regulation of Markets and Fairs. 

Sect. 1.— IN GENERAL. Sub-sect. 2.-~Validity. 


132. Regulation by trustees — Validity of elec- 
tion.] — The London Government Scheme (South- 
wark Borough Market) Confirmation Act, 1907 
(c. xlvi) by clause .1 (1), of the scheme set out in 
the first schedule, provided that there should bo 
twenty-one trustees of the borough market, of 
whom five were to hold office ex ojicio, & sixteen 
by appointment, & for the retirement of four of 
such appointed trustees in each year. The scheme 
provided by clause 2 (1) that “ the appointment 
of an appointed trustee shall not be made by the 
borough council except after the nomination of 
the councillors elected for the ... St. Saviour’s 
Ward : Provided that if in any case the coun- 
cillors entitled to make such nomination . . . 
fail to exercise their power within the time speci- 
fied in the schedule to this scheme, the borough 
council shall make the appointment without any 
such nomination.” Clause 1 of the second 
schedule provided that “ a meeting of the coun- 
cillors of St. Savioiir’s Ward shall be held . . .» 
(6) for the purpose of nominating trustees in the 
place of trustees retiring on the termination of 
their term of office in Feb. in each year,” & by 
clause 2. The meeting of the coimcillors of the 
St. Saviour’s Ward for the purpose of nominating 
trustees before the day of the meeting.” In view 
of the approaching retirement of four of the 
appointed trustees on Apr. 1, 1920, the town clerk 
of Southward summoned a meeting of the coim- 
cillors of the ward, for the purpose of nominating 
trustees in place of those retiring in Mar., for 
Mar. 15, 1920, but did not summon a meeting in 
Feb. The ward coimcillors on Mar. 15, nominated 
the four retirir^ trustees for re-election, but the 
borough council refused to elect them, & pur- 
ported to elect four other persons : — Held : the 
words “ fail to exercise their power,” were to be 
construed as meaning “ have not exercised their 
power ” & not as implying that the non-exercise 
of the power must be due to a neglect or default 
of the councillors of St. Saviour’s Ward themselves, 
& the election of trustees by the borough council 
was valid. — R. v. Southwark Borough Council, 
Ex p. Southwark Borough Market Trusitees 
(1921), 90 L. J. K. B. 359 ; 124 L. T. 623 ; 86 
J. P. 105 ; 37 T. L. R. 357 ; 65 Sol. Jo. 292 ; 19 
L. G. R. 79, 0. A. 


Sect. 2.— BYE-LAWS. 

Sub-sect. 1. — In General. 

See, generally, Markets & Fairs Clauses Act, 
1847 (c. 14), ss. 42-49. 

Power of urban authority to make .] — See 
Public Health Act, 1875 (c. 65), s. 167. 

Power of rural district council to make .] — See 
Public Health Act, 1908 (c. 6). 

As to confirmation of bye-laws generally, see 
Public Health. 


See Public Health Act, 1876 (c. 65), s. 107 ; 
Public Health Act, 1908 (c. 6) ; Markets & Fairs 
Clauses Acts, 1847 (c. 14), s. 42 ; Public Health 
(Confirmation of Bye-Laws Act), 1884 (c, 12), 
ss. 3, 4 ; Diseases of Animals Act, 1894 (c. 67), 
s. 32. 

133. Bye-law requiring leave or licence — How 
far valid — Frequenters of market unduly restricted.] 

— Wortley V. Nottingham Local Board, No. 
93, arde, 

134. Prohibitory effect on trade.] — 

A harbour improvement co. were authorised by 
their private Act to establish a fish market. All 
fish, with some immaterial exceptions, which was 
landed at the port had, under a penalty, to be sold 
in the market. The co, had power, under their 
Act, to make bye-laws for “ the regulation & 
government of the fish market & of the quay on 
which the same is established,” & penalties were 
imposed on persons offending against any bye- 
law. One of the bye-laws made provided that 
“ No person shall gut or cleanse any fish in the 
market except by the leave of the wharfmaster 
& in such place, if any, as may from time to time 
be appointed by the wharfmaster for that pur- 
pose,” An order was made by the wharfmaster 
that, “ owing to the impossibility of getting rid 
of the offal, no dog-fish, ray or skate, are to be 
gutted in the fish market.” No adequate place 
for gutting dog-fish was to be found in the town, 
except the fish market. The fish were bought in 
the market mainly for sending away by rail, & 
dog-fish must be gutted as soon after they are 
landed as possible, as they largely consist of 
offal, & quickly decompose. A buyer of dog- 
fish, resp., gutted them in the market without 
obtaining leave from the wharfmaster. An infor- 
mation against him was dismissed on the ground 
that Jbhe bye-law was unreasonable, & therefore 
bad, as it would be impracticable to carry on the 
industry if buyers were prohibited from gutting 
fish in the market ; — Held : as the effect of the 
bye-law was to prevent the landing of the dog- 
fish, or the sale of it in the fish market, where it 
must be sold according to the Act, without the 
leave of the wharfmaster, the bye-law was un- 
reasonable & bad in law. — Sutton Harbour 
Improvement Co. v, Foster (1920), 89 L. J. K. B. 
829 i 36 T. L. R. 202 ; 18 L. G. R. 232, D. C. 

Annotaiion : — COQSd. Sutton Harbour Improvement Co. v, 

Foster (No. 2) (1^20), 89 L. J. Ch. 540. 

136. Restrictive effect on trade.] — 

A co. incorporated by private Act of Parliament 
owned a fish market, where all fish landed in the 
district for sale had to be sold. Under their 
statutory powers of making bye-laws for the regu- 
lation of the market preventing nuisances 
therein the co. passed a bye-law prohibiting the 
gutting of dog-fish in the market. Dog-fish con- 
tain an unusual amount of offal & have to be 
gutted soon after landing ; So the co. had found 
great difficulty in getting rid of the offal, which 


part V. SECT. 2. SUB-SECT. 2. 

m. Bye-law reguiring leave or licen 
—How far valid .] — A bye-law roquiri] 
everybody oflorlnff fresh meat for sa 
m the city ^ take out a licence 
— O’Meara v. Ottav 
City (1888), 14 S. C. R. 742.— CAN. 

.. — 7-"*l — A bye-law made 1 

the maglRtTates of a buiYb provid 


that no person should expose groods for 
sale on any of the stances without the 
permission of the “market ofBcer,” 
& no person should occupy more than 
the area of the stance allotted to him. 
An objection to the validity of the 
bye-law, on the ground that It was so 
imroasonable as to bo vUra vires In 
that It conferred nnlimited power 
upon a snhordinate official, repeUM, — 


M'Call v. Mitchell, [1911] S. C. (J.) 
1 ; 6 Adam, 303.— SCOT. 

o. Bye-law restricting place of sale of 
particular articles — Peters v. 
President & Board of Poliob of 
London (1840), 2 U. C. R. 643.— CAN. 

S . .] — A bye-law enacting 

lat no butcher or other person 
shall out up or expose for sale any 
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was a nuisance. The prohibition would have 
the effect of altering the conditions of the dog- 
fish industry, but would not put an end to it : — 
Held : the bye-law in the circumstances was 
reasonable & therefore valid. — Stjtton Harbour 
Improvement Co. v. Foster (No. 2) (1920), 89 
L. J. Ch. 640 ; 123 L. T. 649 ; 84 J. P. 217 ; 36 
T. L. R. 690 ; 18 L. G. R. 557, C. A. 

136, Erection of entertainment booths — 

Licence revocable on complaint of Inhabitants.] — 
Trespass for seizing & taking away pltf.’s booth. 
First plea : justifying under a bye-law, made by 
the corpn. of B., that no person should erect any 
booth, for the purpose of any show or public 
entertainment, in any public place within the 
borough, without the licence of the mayor, & that 
such licence should not be given for any other 
time than during the time of the annual fairs, 
if three inhabitants, householders residing within 
100 yards of the place intended to be used should 
have previously memorialised the mayor, in 
writing, to withhold such licence : & that any 
such licence given for any other time than during 
the time of the said fairs should be revoked by 
the mayor, & become void, if, & so soon as, tliree 
inhabitant householders residing within ,100 yards 
of the place for which such licence should be 
grsmted should memorialise the said mayor, in 
writing, to revoke the same : — Held : the bye- 
law was bad, as unreasonable & in restraint of 
trade. — Elwood v, Bullock (1844), 6 Q. B. 383 ; 
13 L. J. Q. B. 330 ; 8 J. P. 473 ; 8 Jur. 1044 ; 116 
E. R. 147. 

Annotatio7ia : — ^Refd. Simpson v. Wells (1872), L. R. 7 Q. B. 

214 ; A.-G. V. Horner (No. 2), [lUlH] 2 Ch. 140. Mentd. 

Dawes v. Hawkins (1860), 7 Jur. N. S. 262 ; Gerrlng v. 

Barfield (1864), 16 C. B. N. y. 597 ; Arnold v, Blaker 

(1871), L. H. 6 Q. B. 433 ; Neeld v. Hendon U. D. C. 

(1899), 81 L. T. 405. 

137 , Exposure of skins for sale.] — Wort- 

ley V, Nottingham Local Board, No. 93, ante. 

138 , Por gutting fish.] — Sutton Har- 

bour Improvement Co. v. Foster, No. 134, 
ante. 

130. .] — Sutton Harbour Improve- 

ment Co. V. Fostor (No. 2), No. 135, ante. 

140. Sale by auction.] —NichoLls v. 

Tavistock Urban District Council, No. 60 , 
ante. 

141. Bye-law restricting place of sale of par- 
ticular articles — Horses.] — A local Act for the 
improvement of the town of P. incorporated 
Town Police Clauses Act, 1847 (c. 89), s. 21, which 
empowers comrs. to make orders for, among other 
things, preventing the obstruction of the streets 
in any case when the streets arc thronged or liable 
to be thronged. The local Act excepted from its 
operation the holding of fairs & markets in the 
same places & in the same maimer as the said 
fairs & markets then were accustomably held, 
& persons exposing for sale any horses or beasts 
in such fairs or markets, etc. On an information 
for breach of an order made by the comrs. under 
the Act, requiring all dealers & jobbers to act in 


conformity with certain regulations, of which one 
was, “ That the Midgate be kept clear of all cattle, 
& that the horse market be held from the Crown 
Inn, Westgate, to the Eight Bells Inn ” : — Held : 
the regulation would be without jurisdiction if it 
interfered with the limits of the market, but it 
& the allegation of a breach of it were supported 
by evidence that Midgate was a main entrance & 
a narrow street, that for fifty years a horse market 
in Midgate had not been known, that until quite 
lately, horses had not been stationed there, & 
that the person informed against had, after such 
order, & with notice of it, persisted in running 
horses for sale up & down Midgate in P. — Pox v. 
Palmer (1868), 22 J*. P. 449. 

142. Meat — Bye-law modifying local Act.] 

— A local Act prohibited the sale of goods in the 
public highways of the town of B., imder a penalty, 
but provided that no person should be liable to 
this penalty for selling goods in such parts of the 
town as had been theretofore used for that purpose 
at the time of the usual fairs & markets. Markets 
& Fairs Clauses Act, 1847 (c. 14), s. 42, gives power, 
in those boroughs to which it applies, for regulating 
the use of the market place & fair, & the buildings, 
stalls, pens & standings therein, & for preventing 
nuisances or obstructions therein, or in the imme- 
diate approaches thereto. 16 <fe 17 Viet. c. 24, 
constituted a local board of health for the town of 
B., Su repealed considerable portions of the local 
Act, but left the provisions of that Act above 
referred to unrepealed. These provisions of the 
local Act it incorporated, & it also conferred on 
the local board by reference to the Markets & 
Fairs Clauses Act, 1847 (c. 14), the same power of 
regulating the market as is conferred by that 
Act, The local board, acting under these pro- 
visions, made a bye-law that no meat should be 
sold in a particular part of the market held at 

B. : — Held : this was a valid bye-law which the 
local board had power to make, & for a breach 
of which a penalty might be enforced, notwith- 
standing the provision of exemption incorporated 
from the local Act. — Savage v. Brook (1863), 15 

C. B. N. S. 264 ; 33 L. J. M. C. 42 ; 9 L. T. 334 ; 
12 W. R. 81 ; 10 Jur. N. S. 687 ; 143 E. R. 785. 

143. Bye-law restricting mode of sale — Sale by 
auction — Sale of cattle before noon.] — Where a 
corpn. made a bye-law under Markets & Fairs 
Clauses Act, 1847 (c. 14), that no auctioneer should 
sell cattle by auction in the market before 12 
o’clock on the market day : — Held : the bye- 
law was good, & within the power given by the 
statute. — Collins v. Wells Corpn. (1885), 1 
T. L. R. 328, D. C. 

Atinotation : — N.F, Nioholla v. Tavistock U. C., [19231 2 Ch. 18. 

As I read ScoU v. Glasgow Corpn., [No. 146, post] the case 

of Collins V. Wells Corpn. is ooatrary to the principles 

there laid down, & in my opinion, that case, althougrh not 

expressly, la in effect overruled by the decialon of the House 

of Lords (Romer, J,). 

144. Without leave of market 

officers.] — Nicholls v. Tavistock Urban Dis- 
trict Council, No. 60, ante. 


fresh meat in any part of the city, 
except in the ahops or stalls in the 

S ubllo markets, or at such places as 
tie standing committee on publio 
markets may appoint '* : — Hdd : good. 
— Re Kkllt & (3iTY OF Toronto 
(1864), 23 U. C. R. 425.— CAN. 


Q. .1 — Fennell & Town 

OF Guelph (1865), 24 U.C. R, 238.— 

CAN. 

r* .] — Re Snell & Town 

OF Bbllevillb (1870), 80 U. 0. R. 81. 
— CAN. 


t. — — .] — O’Meara v. City oi 

Ottawa (1888), 14 S. 0. R. 742.— CAN 


a. .J — A byo-law prohibiting 

any person bringing produce, articles, 
commodities, or things to a city 
market, from selling or offering the 
same for sale within the city limits, 
on their way to market, or without 
having paid market toll, & before 
ofloriag such things for sole in the 
m8u*ket ; — Held : filogal, as beyond 
the power of tho corpn. — Re Kinggorn 
& City op Kingston (1866), 26 

U. O. R. 130.— CAN. 

144 i. Bye-law restricting mode of 
sale — Sale hy aartion — WithorU leave 
of market o^ers.)— Bye-laws enacted 
that all sales should take place by 


auction &c that no person should hold 
any sale in the market unless he was 
a duly lloensod auctioneer & held the 
written authority of the council : — 
Held : as the bye-laws were introduced 
for fiscal purposes & not on the ground 
of public policy, sales concluded in 
contravention of their provlalonB were 
not void & could be enforced. — Benoni 
Produce & CoAt Co., Ltd. v. St<o- 
DOWNIK, [1919] T,-P. D. 378.— S. AF. 

b. .] — Bollander V. Ot- 

tawa Gitt (1900), 20 C. L. T. 296 
27 A. R. 335.— CAN, 

0 . Agerds bidding for pro- 

duce sold by themselves.] — ^Where a 
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Sect, 2 , — Bye-laios : Sub-scct, 2, Sect, 8 : Sub^eects* 
1, 2, 3, 4, 5 4: 6. Fart VI, Sect, 1: Suh-‘ 
sect, 1.] 

145. Sale by retail confined to part of 

market.] — A bye-law duly made, & restricting the 
sale by retail of goods in a particular part of a 
market is not invalid bj reason of its -being in 
restraint of trade, or of its being unreasonable. — 
Strike v , Collins (1886), 55 L. T. 182 ; 50 J. P. 
741 ; 34 W. E. 459 ; 2 T. L. R. 421, D. C. 

146. Use of sale rings for private sales.] — 

A local authority purporting to act in the exorcise 
of the powers of Diseases of Animals Act, 1894 
(c. 67), & Markets & Fairs Clauses Act, 1847 (c. 14), 
made a bye-law to the effect that sale rings at a 
public market belonging to it should not “ be 
used for private sales, or for sales to any limited 
number of persons, or for sales in which any class 
of the pubfic are excluded from bidding or buy- 
ing ” : — Held : the bye-law was not idira vires, 
— Scott v, Glasgow Corpn., [1899] A. C. 470 ; 
68 L. J. P. C. 98 ; 81 L. T, 302 ; 64 J. P. 132 ; 16 
T. L. R. 498, H. L. 

Annotation : — Apld. Nlcholls v. Tavistock U. C., [1923] 2 

Ch. 18. 

147. Bye-law restricting time of sale — Sale of 
cattle by auction before noon.] — Collins v . Wells 
Corpn., No. 143, ante, 

148. Bye-law restricting leaving carts un- 
necessary time.] — A bye-law of the market of Y. 
imposed a penalty on aU persons who left carts 
in the market place for a longer time than was 
necessary for loading or unlofltding. P., an inn- 
keeper, by direction of a carter who put up at his 
inn, left the cart in the market place for an hour, 
carts having for many years been so left there 
while the owners attended market : — Held : P. 
was liable to be convicted if he put the cart there. 
— De Caux V, PowLEY (1864), 28 J. P. 806. 

149. Bye-law imposing on public burdens 
thrown on market owner.] — A.-G. op Duchy of 
Lancaster v, Liverpool New Cattle Market 
Co., No. 220, •post. 


Sect. 3.— STATUTORY REGULATIONS. 

Sub-sect. 1. — Provision of Weights and 

Measures. 

See Weights & Measures Act, 1878 (c. 49), 
SB, 69, 86, sched. VI., Part II. ; Markets & Fairs 
Clauses Act, 1847 (c. 14), ss. 21-30, Sc, generally, 
Weights & Measures. 


Sub-sect. 2. — Facilities for Weighing 

Cattle. 

See Markets & Fairs (Weighing of Cattle) Acts, 
1887 (c. 27), Si Markets & Fairs (Weiglung of 
Cattle) Acts, 1891 (c. 70). 

150. Machine erected in market adjoining high- 
way — Right of local authority to object as nuisance 
on highway— 1887 Act (c. 27), s. 4.]— In Dec. 
1887, pltfs., as the market authority under 1887 
Act, took steps to provide under that Act a weigh- 
ing machine for cattle upon a site in their market 


place which, according to pltf.'s contention, oon« 
siflted of two long Sc narrow strips in the market 
town separated hy the highway. Defts. inter- 
fered, their contention being that the market 
place was not distinct from the highway ; but 
that the entire space upon which the markets 
were held was a public highway dedicated to the 
use of the public, subject only to the right of the 
owner of the soil for the time being or his lessees 
to hold markets thereon ; Sc that the market 
place, as a highway, was vested in them, defts., 
as an urban authority under the Public Health 
Act, 1876 (c. 65), Sc that the proposed weighing 
machine would be a public nuisance, & interfere 
with their rights in such highway Sc with the 
public right of passage thereon : — Held : above 
sect, was an imperative sect., & the market autho- 
rity was not only at liberty, but was bound to 
provide a proper weighing machine for their 
market, which, according to the Act, must be a 
permanent structure & not a movable machine. — 
McIntosh v, Romford Local Board (1889), 61 
L. T. 185 ; 5 T. L. R. 643. 

151. Compliance with statutory requirements — 
Cattle sale yard let exclusively to auctioneers — 
Weighbridge In market but outside sale yard — 
—1887 Act (c. 27), s. 4, & 1891 Act (c. 70), 8. 4.]— 
A portion of a cattle market was let by the market 
authority to auctioneers for exclusive use by 
them as a sale yard, such portion consisting of a 
covered shed separated from the rest of the market. 
All animals sold in this yard had to pass through 
the market gates Sc to pay toll to the market 
authority. There were no weighing facilities pro- 
vided at the yard, but a weighbridge was provided 
in the market at which cattle sold in the sale yard 
could be weighed. A summons having been 
taken out against the auctioneers for not having 
at their mart facilities for weighing cattle : — 
Held : there being within the maiiet facilities for 
weighing cattle, there were sufficient facilities for 
weighing cattle in or near to the auctioneers' 
mart to satisfy the requirements of above sect.. 
Sc the summons was properly dismissed. — Knott 
V, Stride (1913), 109 L. T. 181 ; 77 J. P. 222 ; 
29 T, L. B. 418 ; 11 L. G. R. 634 ; 23 Cox, 0. C. 
605, D. 0. 


Sub-sect. 3. — Accounts and Statistical 

Returns. 

See Markets & Fairs Clauses Act, 1847 (c. 14), 
s. 50 ; Local Taxation Returns Acts, 1860 (c. 61), 
1877 (c. 66) ; Markets Sc Fairs (Weighing of Cattle) 
Act, 1891 (c. 70), s. 3 ; Diseases of Animals Act, 
1894 (c. 67), 8. 32. 


Sub-sect. 4. — Sale of Horses. 

See Sale of Stolen Horses Acts, 1666 (c. 7), & 
1688-1689 (c. 12). 

152. False entry In toll book — Name of seller.] — 
A bond fide purchase of a horse in market overt, 
changes the property. 

If one takes my horse & sells it in market overt 
Sc toll paid for it, but he enters his name falsely 


mimlclpallly empowered by Btati 
w establiHh, alter, regrnlate & ma; 
tain markets & fairs & to frai 

proper working 
tbe Act I — £j.cn 
regulation that no market agent 
BOilor shall be permitted to bid for a 
produce or goods which he Is ollerl 
for sale " was rewniible $i ifUra 


— Hartjoan V , R., [1010] E. D. L. 
i28.— S. AF. 


.1 — R, V . Gravellb (1886), 

10 O. R. 735.— CAN. 


148 1 . Bye-law restricting Ita/oing carte 
unnecessary time,} — Re Bobthwick & 
City OP Ottawa (1886), 9 0. R. 114. 
“*“4; AN, 


ft. Bye-law restricting place of pur- 
chase of ariidles to be sold,}-— Re McLean 
8c Town op St. Catuabines (1868), 27 
U. 0. R. 603.— CAN. 

t. Bye-law passed in arUicipdtion of 
stcUute^To he operative b^ore date of 
operaiicnof slame.Y-R, v, Reed (1886), 
IVO. R. 248.— 0, 
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in th« toll boolcy y6t the sale is cleady good & the 
property altered if there was no coTin in the 
yemee : for the misnomer of the patty is nothing 
to him when he buys it bofid fide & is not conusant 
of the tortious taking (per Otm, )**-WiKEa v , 
Mobbtoots (1588), Gro. Eliz. 86 ; 78 E. B. 344. 

Aiv^ation : — Bold. Naw^b Sidhee Nuzur Ally Kban v. 

Kajah Ojooabyaram Khan (1856), 10 Moo. Ind. App. 

540. 

163. .] — G. brought an action upon 

the case upon trover & conversion of a gelding, 
which had oeen stolen by P. & sold by hfin unto 
deft. In open market, by the name of L., the false 
name being entered in the toll book : — Held : 
by that s^e the property was not altered. — 
Gibbs Case (1589), 1 Leon. 158 ; 74 B. R. 146. 

154. Fictitious person as reference for 

seller.] — Barker v. Bedding (1627), Palm. 485 ; 
W. Jo. 163 ; 81 B. R. 1183. 

Annotaticma E«M. Crane v. London Dock Co. (1864), 5 

B. 8l 8. 313; Moran v. Pitt (1873), 42 L. J. Q. B. 47. 

Mentd. R. v. Athos (1723), 8 Mod. Rep. 135 ; Ryall t?. 

Rowles (1750), 1 Vea. Sen. 348. 

155. Compliance with statutory formalities — 
Necessity for proof.] — Deft.’s mare, which he had 
turned out in a public park, was found out of the 
park, & was sold at public auction by the “ pinner.’^ 
After an intermediate sale she was sold in market 
overt to pltf., & was subsequently taken posses- 
sion of by deft. There was no proof that the 
formalities which 81 Eliz. c. 12, requires upon the 
sale of horses at fairs & markets had been ob- 
served : — Held : in the absence of such proof, 
the ct. would not infer that such formalities had 
been observed, pltf. could not maintain an 
action for the maro against deft., the true owner. 
—Moran v. Pitt (1873), 42 L. J. Q. B. 47 ; 28 
L. T. 654 ; 21 W. R. 525. 

Sale In market overt.] — See Part IX., Sect. 1, 
sub-sect. 5, post, 

166. Right of recovery — Warrant issued 

for arrest of thief.] — A complaint having been 
made to a magistrate by A. the owner, that his 
horse had been stolen by B. ; an officer although 
armed with a warrant against B. is not justified 


under 31 Bliz. c. 12, 8. 4, in taking the horee out 
of the possession of a bond fide purchaser from B. 
— Josephs v, Adkins (1817), 2 Stark. 76, N. P. 
Regulation under bye-law.]^ — See No. 141, mite. 
Sales of animals generally.] — See Animals, Vol. 
II., pp. 258 et eeq. 


Sub-sect. 6. — ^Prevention of Diseases in 

Animals. 

Sale in public market.] — See Animals, Vol. II., 
p. 296, Nos. 663, 664. 

Exposure in public place.] — See Animals, Vol. 
II., p. 302, Nos. 701, 702. 

Evidence.] — See Animals, Vol, II,, p. 303, 

No. 707. 

Holding sale.] — See Animals, Vol. II., p. 299, 
No. 686. 

Seizure of suspected animals by Inspector — 
Liability of local authority for negligence,] — See 

Animals, Vol. II., p. 301, No. 700. 


SuB-SEcrr. 6 . — Sale op Unwholesome Food. 

See Markets & Fairs Clauses Act, 1847 (c. 14), 
s. 15. 

As offence at common law.] — See Criminal Law, 
Vol. XIV., p. 36, Nos. 60-62 ; Vol. XV., pp. 761, 
996, Nos. 8183-8186, 11,146. 

As statutory offence.] — See Food & Drugs, Vol. 
XXV., pp. 108 et seq. 

157. Custom of the market— Seizure dc destruc- 
tion by clerk of the market.] — A custom for the 
clerk of the market at Cambridge, to seize & 
destroy meat brought into the market, which 
should be unfit for human food, & should be 
adjudged & declared by him to be so, is a good 
valid custom, & such custom exists at Cambridge. 
— Clark k Parish v, Titterton (1840), 4 J. P. 
238. 

Warranty of soundness.] — See Sale of 

Goods. 
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Sect. 1.-— TOLLS. 

SuB-SBcrr. 1 . — Nature op Tolls. 

168i Relation to user de ownership of soil.] — 

NEWCA8TI.E (Duke) v. Worksop Urban Council, 
No. 176, post. 

169. .]— Where an open market is divided 

under the provisions of an Act of Parliament into 
parts, each of which is appropriated to a special 
purpose, such as potato stands, fruit market, k 
flower stands, dc oy the Act tolls or rents are 
reserved to the owner of the market from those 
who use the several divisions of the market, such 
tolls arise out of a use of toe soil k are in the 
nature of stallage tolls, so as to be ratable for toe 
relief Of the poor. — Bedford (Duke) v. 8t. Paul, 
Covent Garden, Overseers (1881), 51 L. J. 
M. C, 41 ; 30 W. R. 411 ; Ryde, Rat. App. (1871-^5) 
818 ; sub nom. R. t;. Bedford (Duke), Bedford 


(Duke) v . St. Paul’s, Covent Garden, Over- 
seers, 45 L. T. 616 ; 46 J. P, 581. 

AnnotatioTis : — Consd. Horner v. Stepney Assmt. Com, 
(1908), 98 L. T, 450. Reid. London Corpn. v, Greenwich 
Union Assmt. Com. (1883), 48 L. T. 437 : Newcastle 
V. Worksop U. D. C., [1902] 2 Ch. 145. Mentd. Sutton 
Harbour Improvement Co. f. Plymouth Town Grdns, 
(1890), 63 L. T. 772. 

160. Whether stallage included.] — Hickman’s 
Case (1599), Noy, 37 ; 2 RoU. Abr. 123 ; 74 E, B. 
1006. 

Annoiaivma : — Reid. Benningrton r. Taylor (1700), 2 Lut. 
1617 ; Lookwood t. Wood (1841), 6 Q. B. 31. 

161. .] — Bennington v. Taylor (1700), 

2 Lut, 1517 ; 126 E. R. 836. 


Annoicdiims : — Oonid. Northampton Corpn. t>. Ward (1746), 
1 Wil8.-107 ; Tyson v. Smith (1839), 9 Ad. & El. 400 ; 
Lookwood V. Wood (1841). 6 Q. B. 31 ; Mercer e. Denne, 
[1904] 2 Ch. 534. 

182 . — 


'.] — Cock v. Vivian (1734), 2 Bam. 


PART VL SECT. 1, SUB-SECT. 1. 

g, Inoofpoteol }—Tolle are incorporeal hereditaments. — Fbbsdjcricton Cnr u. Muiwgan (1863), 6 All* 671. 

"~CAN. 
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Sect * 1. — Tolls : Sub - sects * 1 <fc 2, cfc J5. { a ) <fe (6)0 

K. B. 384 ; Kel. W. 203 ; 7 Mod. Rep. 203 ; 94 
E. R. 669. 

Annotation : — ^Refd. Westover v. Perkins (1859), 5 Jur. N. S. 
1352. 

163. .] — Northampton Corpn. v. Ward, 

No. 246, post. 

164. .] — ^Bedford (Duke) v, St. Paul, 

Covent Garden, Overseers, No. 169, ante . 

165. In Act of Parliament.] — Bedford 

(Duke) v. Emmett, No. 196, post. 

166. In exemption by grant.] — Lock- 

wood V. Wood, No. 273, post. 

167. Whether plccage included.] — Cock v. 
Vivian (1734), 2 Bam. K. B. 384 ; Kel. W. 203 ; 
7 Mod. Rep. 203 ; 94 E. R. 569. 

Annotation : — ^Refd. Westover v. Porklus (1859), 5 Jur. N. S. 
1.352. 

168. .] — Bedford (Duke) v. Emmett, No. 

195, post. 

169. Distinguished from stallagej — Tolls, 
authorised to be taken by an Act of Parliament, 
in respect of cattle brought into a market for sale, 
which become due as soon as the cattle are brought 
into the market place, & before the cattle are put 
into a pen or tied up, are mere market tolls, & 
not in the nature of stallage or toUs taken in re- 
spect of the use of the soil. — R. v . Casswell (1872), 

L. R. 7 Q. B. 328 ; 26 L. T. 574 ; 20 W. R. 624 ; 
sub nom. Caswell v . Wolverhampton Overseers, 
41 L. J. M. C. 108 ; 36 J. P. 645. 

Annotations : — Consd. London Corpn. v. Greenwich Union 
Assmt, Com. (1883), 48 L. T. 437; Horner v. Stepney 
Asamt. Com. (1908), 98 L. T. 450. Reid. Sutton Harbour 
Improvement Co. u, Plymouth Qrdns. (1890), 63 L. T. 
772 ; Newcastle r. Worksop U. D. C., [1902] 2 Ch. 145. 

170. .] — Newcastle (Duke) v. Worksop 

Urban Council, No. 176, post. 

For liability to rates.] — See Rates & 

Rating. 

171. Turn-toll.] — R. v. Maidenhead Corpn. 
(1620), Palm. 76 ; 81 E. R. 986. 

Annotations: — Consd. Stamford Ckirpn, v. Pawlett (1830), 
1 C/r. & J. 57 : Lockwood v. Wood (1841), 6 Q. B. 31. 
Befd. Northampton Corpn. r. Ward (1745), 1 Wlls. 107 ; 
Wright V. Bruister (1832), 2 L. J. K. B. 6 ; Lawrence v. 
Hitch (1868), L, R. 3 Q. B. 621 ; Newcastle v. Worksop 
y. D. C., [1902] 2 Ch. 146. Mentd. R. v. Cotton (1751), 
Park. 112 ; Weymouth Corpn. v. Nugent (1865), 6 B. & 
S. 22, 


Sub-sect. 2, — Origin of Tolls. 

A. In General. 

172. Not Incident to market or fair.] — Toll not 
incident to a market. — A non. (1702), 7 Mod. Rep. 
12 ; 87 E. R. 1063. 

173. .] — Toll is not incident to a fair. — 

Holloway v. Smith (1742), 2 Stra. 1171 ; 93 
E. R. 1106. 

AniwtcUioiM .-—Consd. Stamford Coimn. v. Pawlett (1830), 1 
Cr. & J. 67. Reid. Lowden v. Hierons (1818), 2 Moore, 
C. P. 102 ; Tyson v. Smith (1839), 9 Ad. & El. 406. Mentd. 
Egremont v. Saul (1837), 6 Ad. & El. 924. 

174. .] — Bedford (Duke) v. Emmett, 

No. 195f post, 

176 , Claimable only by grant.] — Hick- 

man’s Case (1699), Noy, 37; 74 E. R. 1006, 

Animtofionn ;~Eefd. Bennington v. Taylor (1700), 2 Lnt. 
1517 ; Lockwood v. Wood (1841), 8 Q. B. 31. 

176. .] — ( 1 ) The two franchises of 

fair & market are separate & distinct, &; of equaj 
dignity. There is no question between them of a 
^eater & less estate, such as is essential to merger ; 
& it IS therefore possible for the two franchises 
to co-exist on the same day. 


(2) Toll \b not incident to a fair or market, but 
owes its origin to a separate grant, & exists as a 
subordinate franchise appvurtenant to the fair or 
market, differing in this respect from the Ct. of 
Piepowder, which is incident to a market. 

(3) Although it may be true that an unlicenced 
change of fair days does not ipso facto work a 
forfeiture of the fair franchise, but only consti- 
tutes a ground of forfeiture of which the Crown 
may, or may not, take advantage, yet an un- 
licenced change of fair days precludes a lord who 
is entitled by his subordinate franchise of toll to 
levy fair toll on the o;riginal fair days from levying 
such toll on the altered days. 

(4) A fair toll is payable to the owner of a fran- 
chise of fair toll in respect of goods sold in his 
fair, or brought into his fair for sale, whether he 
be owner of the soil or not, & has nothing to do 
with the ownership of the soil. Stallage, on the 
contrary, is paid in respect of some usage of the 
soil, & can be exacted only by the owner of the 
soil. 

(6) There is no rule of law against preferential 
market tolls. So long as the lord of the market 
toll does not exceed the maximum sum that he is 
entitled to demand, that is, a reasonable amount, 
where no sum is specified by his charter, he is 
entitled to remit the whole or any part of the toll 
to whomsoever he pleases. — Newcastle (Duke) 
V. Worksop Urban Council, [1902] 2 Ch. 146 ; 
71 L. J. Ch. 487 : 86 L. T. 405 ; 18 T. L. R. 472. 

Annotation : — Oenerally. Mentd. A.*G. v. Horner (No. 2), 

[1913] 2 Ch. 140. 


177. — Or prescription.] — Toll is not 

incident to a fair or market, & can only exist by 
special grant from the King, or by prescription ; 
& if the toll be unreasonable, the grant will be 
void. 

Where one has a fair by grant or prescription, 
whereto toll has usually been paid, which after- 
wards is forfeited to the King, & the King then 
grants, & cum omnibus libertaiibus ad hujusmodi 
feriam spectaniihus ; by this grant the grantee 
shall have toll, for toll was formerly belonging 
thereto (Popham, J.). 

The King cannot appoint a burdensome toll ; 
but it ought to be a petty sum, as a penny or two 
pence, which are the smallest coins ; or of lesser, 
but not of any greater value to charge the subject 
(Popham, J.). — Heddey v. Welhouse (1598), 
Moore, K. B. 474 ; Cro. Eliz. 658, 691 ; 78 E. R. 
803, 834. 

Annotations : — Consd. R. v. Bell (1816), 6 M. & S. 221 ; 
Stamford Corpn. v. Pawlett (1830), 1 Cr. & J. 57 ; Wright 
V. Bruister (1832), 4 B. & Ad. 116 ; Northumberland 
Houghton (1870), L. R. 5 Exch. 127 ; Newcastle v. 
Worksop U. D. C., [1902] 2 Ch. 145. Reid. Lelght v. 
Pym (1686), 2 Lut. 1329 ; Northampton Corpn. t>. AVard 
(1745), 2 Stra. 1238 : Hill v. Smith (1812), 4 Taunt. 520 ; 
Lowden v. Hierons (1818). 2 Moore, C. P. 102 ; Evans v. 
Griffiths (1832), 9 Bing. 311 ; Eramont v. Saul (1837), 
6 Ad. & El. 924 ; Lockwood v. Wood (1841), 6 Q. B. 31 ; 
Dr^er v. Sperring (1861), 10 C. B. N. S. 113 ; Lawrence 
V. Hitch (1868)7 l. R. 3 Q. B. 621 ; Penryn Corpn. v. 
Best (1878), 3 Ex. D. 292 ; Saltash Corpn. v. Goodman 
(1881), 29 W. R. 639. Mentd. Young v. Thank (1845), 

6 L. T, O. 8, 146 ; Colchester Corpn. v. Brooke (1846), 

7 Q. B. 339 ; Great Yarmouth Corpn. v. Groom, Great 
Yarmouth Corpn. v. Daniel (1862), 32 L. J. Ex. 74. 

178. .] — Northampton Corpn. 

V. Ward, No. 246, post. 

179. Turn-toll — Claimable by prescription.] — 

Goodwin v. Brooks (1682), T. Jo. 227 ; 84 E. R. 
1230. 

Annotation: — Mentd. Austin v . Whlttred (1747), Willes, 
623. 


PART VI. SECT. 1, SUB-SECT. 2.— A. 

1721. Not incident to market or fair,] 
— In the ebsenoe of express authority 


todo so, the city oounoil of the city of 
srodericton has no power to impose 
tolls on the sale of artloles hi the market 
house, the market, by the grant, 


being a free market. — E dwards v. 
Bubooynb (1881), 21 N. B. R. 228. 
—CAN, 
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180. Presumption of origin within legal memory 
— By dedication & reservation.] — Lawrence v. 
Hitch, No. 104, post. 


B. By Grant, 


(a) In General. 


181. Whether amount of toll must be expressed.] 

— R. V. Maidenhead Corpn. (1620), Pfilm. 76 ; 
81 E. R. 986. 

Annotations: — Oonid* Stamford CJorpn. v. Pawlett (1830). 

1 Cr. & J. 67. Befd. Northampton CJorpn. v. Ward 
(1745), 1 Wile. 107 : Wright v. Bruieter (1832), 2 L. J. 
K. B. 6 ; Lockwood v. Wood (1841), 6 Q. B. 31 ; Wey- 
mouth Corpn. V. Nugent (1866), 6 B. & 8. 22 ; Lawrence 
V. Hitch (1868), L. R. 3 Q. B. 521. Mentd. R. v. Cotton 
C751), Park. 112 ; Newcastle v. Worksop U. D. C., [1902] 

2 Ch. 145. 


182. Grant of accustomed tolls.] — Qu. : 

if tolls can be claimed under a modem grant of a 
liberty to hold a market, etc., to receive the 
accustomed dues & tolls, etc. ; but to which grant 
no specific tolls are annexed. — Lowden v, Hierons 
(1817), Holt, N. P. 647, N P. ; subsequent pro- 
ceedings (1818), 2 Moore, C. P;. 102. 

Annotation : — Consd. Stamford Corpn. v. Pawlett (1830), 1 
Cr. & J. 57. 


188. .] — Holcroft V. Heel, No. 29, ante. 

See, alsOt No. 192, post. 

184. Where amount of toll expressed — Must be 
reasonable.] — Heddey v. Welhouse, No. 177, 
ante. 

See, further, Sect. 1, sub-sect. 4, post. 

185. .] — If the lessee of tolls under 

a corpn. vary, by temporary agreement, the 
amount of toll claimed of individuals, it shall 
not affect the right to the tolls if it appears to 
have been a variation, not for the purpose of 
claiming more at one time than another, but for 
the convenience of both parties. 

With respect to the market toll, supposing there 
was no market before the charter of George III. 
then the toll will be a good one, although the word, 
confirm, is used in the charter, because it might 
be introduced only in case it should be requisite. 
It is said that the King cannot grant a new toll 
in an old market. But in this case you must be 
satisfied that there was a market of which the 
public was in the full enjoyment, without paying 
any toll, before this matter can come into question ; 
but there does not seem any evidence of that. 
If there was an old market, at which the toll was 
received, there is an end of the question that way ; 
& if there was not, then the charter of Geo. 3 grants 
a new one, which is good for a reasonable toll, 
according to those paid in other places in the 
county (Tindal, C.J.). — Lancum v. Lovell 
(1832), 6 C. & P. 437, N. P. ; subsequent proceed- 
ings (1833), 9 Bing. 466. 

186. Grant of new toll In old market — Whether 
valid — Market formerly toll free — Proportionate 
benefit to public necessary.] — Northampton Case 
(1698), 2 Co. Inst. 220. 

Annotations: — Befd. Northampton Corpn. v. Ward (1745), 

2 Stra. 1238 : Hill v. Smith (1812), 4 Taunt. 620 : Evans 

V. Griffith (1832), 9 Bing. SIX ; Lockwood v. Wood (1841), 

6 J. P. 543 ; Newcastle v, Worksop U. D. C., [19021 2 Ch. 

145. 


187. ,] — Lancum v. Lovell, 

No. 186, ante. 

188. Market formerly subject to toll.] 

— Lancum v. Lovell, No. 186, ante. 


(b) Construction of Grant. 

180. Effect of general words — Grant of market 
formerly subject to toll.] — Hbddby v. Welhouse, 
No. 177, ante. 


190. Grant of new fair — In addition to 

customary fair subject to toll.] — Holloway v. 
Smith (1742), 2 Stra. 1171 ; 93 E. R. 1106. 

Annotations: — Coiisd. Stamford Corpn. v. Pawlett (1830), 

1 Cr. & J. 57. FoUd. Egremont v. Saul (1837), 6 Ad. & 
El. 924. Befd. Lowden v. Hierons (1818), 2 Moore, 

C. P. 102 ; Tyson v. Smith (1838), 9 Ad. & eI. 406. 

191. Grant of new market.] — The grant 

of a fair cum omnibus libertatibus et liberis con- 
suetudinibus ad hujusmodi feriam periineniibus 
does not give a right to take tolls. In an action 
for tolls at a fair, pltf . gave evidence of immemorial 
usage. Deft., in answer, produced a grant of the 
fair by Henry III., with the above words. The 
judge told the jury that consueiudines generally 
meant tolls, but that, if the context raised a doubt, 
the expression might be interpreted by usage. 
It was also a question at the trial whether the 
charter was the original grant, or only a confirma- 
tion, of which some probability appeared. A 
verdLict being given for pltf., this ct. granted a 
new trial, on the ground that the jury, if they 
believed the charter to be the original grant, 
would haVe been misled as to its effect by the above 
direction. — Egremont (Earl) v. Saul (1837), 6 
Ad. & El. 924 ; 6 L. J. K. B. 206 ; 112 E. R. 
353. 

Annotations : — Befd. Penryn Corpn, r. Best (1878), 3 Ex. D. 
292 ; Newcastle v. Worksop U. C., [1902] 2 Ch. 146. 

192. Where amount of toll not specified — 

Reasonable toll implied.] — The grant of a fair or 
market cum omnibus tolnetis, et aJiis profimis 
predictis feriis sive nundinis periineniibus et spec- 
ianiibus possess a reasonable toll to the grantee 
though the amount of toll be not specified. — 
Pawlett v. Stamford Corpn. (1831), 1 Cr. & J. 
400 ; 148 E. R. 1478 ; sub nom. Stamford 

Corpn. v. Paulett, 1 Tyr. 291, Ex. Ch. 

Annotations: — ^Beid. Wright v. Bruister (1832), 2 L. J. 
K. B. 6 ; Brecon Markets Co. v. Neath & Brecon Ry. 
(1872), L. R. 7 C. P. 565 ; Newcastle v. Worksop U. C. 
[1902] 2 Ch. 145 ; A.-G. v. Horner (1912), 107 L. T. 647. 

193. .] — Newcastle (Duke) v. 

Worksop Urban Council, No. 176, ante. 

See, also, Nos, 181-183, ante. 

194. Grant of market with toll within legal 
memory — Presumption of existence of toll from 
time Immemorial.] — In 1220, the manor of Chelten- 
ham, with a market & fair, was granted by Henry 
III. to the inhabitants for four years. Charles I. 
granted the manor in fee to persons through whom 
pltf. claimed, with all & singular the tolls due by 
reason of markets, etc., within the lordship. 
From time immemorial imtU 1786, there was a 
market house in the High Street of Cheltenham 
belonging to the lord of the manor, &; Id, per 
basket for butter sold there & Id. per pot for 
butcher’s meat hawked about the town was paid, 
& from Is. 6d. to 2s. 6d. per day was paid to the 
occupiers of houses for stalls erected before the 
houses, & Id. to the lord. From 1786 down to the 
present time, different local Acts have been passed 
under which a new market .house has been erected ; 
but in all the Acts the rights of the lords of the 
manor were strictly preserved. As long as living 
witnesses can remember, a board has been fixed 
in the market with the market tolls, & the tolls 
payable by all persons hawking about the town fish, 
fruit, vegetables, or other articles for which no 
toll has been t^en in the market {inier alia), 
Is. for every waggon, cart, horse, or ass load. 
These tolls were proved to have been collected 
regularly, as of right, since 1810 till 1863, when 
deft, refiised to pay pltf., the present lessee of 
the tolls, the toll of Is. for a cartload of vegetables 
So fruit brought into & hawked about the town. 
On a case in which the ct. were to draw inferences 
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8ed* 1. — Tolls: Sub’sect 2, B* (6), C. ; sub^sect, 
3, A., B.t Cm D. (fl) cfc 

of fact : — Held : (1) on the facts it ought to be 
presmned that the toll of Is. had been taken from 
time immemorial, & if the doctrine of rankness 
applied, the other facts went to show that Is. for 
a cartload of vegetables was not unreasonable in 
the time of Biohard I. ; (2) a lawfiil origin of the 
toll might be presumed within legal memory, by 
means of a de^cation of the streets to the public 
a contemporaneous reservation of this toU on 
the part of the Crown, between the time of Henry 
III. & Charles I. ; (3) the claim might be sus- 
tained as a reasonable toll, which might vary in 
amount with the value of money. 

A toll reasonable in amount, but varying from 
time to time according to the value of money, is 
valid in point of law (Kelly, C.B.). — Lawrence v. 
Hitch (1868), L. R. 3 Q. B. 521 ; 9 B. & S. 467 ; 
37 L. J. Q. B. 209 ; 18 L. T. 483 ; 32 J. P. 461 ; 
16 W. B. 813, Ex. Ch. ; revsg. (1867), L. R. 2 Q. B. 
184, n. 

Amiotations : — As to (1) Oonsd. Bryant v. Foot (f868), L. R. 

Q. B. 497. Reid. A.-G. V. Horner (No. 2), [1913] 2 
Ch. i40. As to (3) Dbtd. MlUfl v. Colchester Corpn. (1867), 
L. R. 2 a P. 476. Refd. A.-G. v. Simpson, [1901] 2 Ch. 
671. 

C. Bp Statute, 

195. Grant of customary tolls.] — An Act of 
Parliament, the preamble of which recited the 
grant of a market, & that it was expedient that 
provision should be made for the better regulating 
of the market, & for the more easy collection of 
the tolls & dues payable in the market, enacted, 
that it should be lawful for the owner of the market 
to take from all persona who should place, pitch, 
or expose for sale, within any part of the market, 
any fruits, etc., all such tolls as are usually collected 
or taken within the said market, or which are 
payable for or in respect of the same : — Held : 
the owner of the market, although not entitled 
at common law to any toll, might, under this 
clause of the Act, recover such tolls as, at the time 
of passing of this Act, were usually paid in any part 
of the said market ; & although the tolls then 
usually paid in respect of the same articles were 
different in different parts of the market. 

A mere market toll is payable by the buyer 
only, but in euldition to this, other tolls are pay- 
able by the seller to the owner of the soiL Of 
this last are stallage & piccage, which are very 
distinguishable from a common market toll. . . . 
The Act not only transfers the toll [to] the seller 
[from] the buyer, but also imposes it on the seller, 
where there is no buyer. It goes further, there- 
fore, than a mere market toll, & seems to me, to 
include the case of a stallage & piccage toll 
(Bayley, j.). — ^Bedford (Duke) v. Emmett 
(1820), 3 B. & Aid. 366 ; 106 E. R. 696. 

Annotations — Coiud. Manchester CJorpu. v. Peverley (1876). 
22 Ch. D. 294, n. Apld. Newcastle v. Worksop U. C.> 
[1902] 2 Oh. 145. Refd. Bedford v. St. Paul, (Uovent 
Garden, Overseers (1881), 61 L. J. M. C. 41 ; London 
Corpn. V. Greenwich Union Asemt. Com. (1883), 48 L. T. 
437 ; A.-G. v. Homer (No. 2), [1913] 2 Ch. 140. 

Statutory markets.] — See Markets & Fain 
Clauses Act, 1847 (c. 14), as. 31-41. 


Sub-sect. 3. — ^Payment and 

A. On What Goods Payable, 

196. General rule — Payable on live cattle only.] 
— (1) Toll is not incident to a fair at coifimon 
law & nobody can have toll in a fair without grant 
or prescription. 

(2) The Crown can grant toll with a new fair 
if the toll is reasonable & not excessive. 

(3) Toll is payable by common law only for 
live cattle, not for food or other goods ; for for these 
the lord is sal^fied in the stallage & piccage. 

(4) Stallage & piccage are incident to the soU. 

(5) If the Crown grants a fair or market with 
certain toll ^ A. &; his heirs to be held on land which 
is Borough English & the grantee dies, the heir at 
common law will have the fair or market & toll, 
but tlie younger son will have piccage & stallage 
with the soil by custom. 

(6) Fairs, markets, tolls & freewarrens are not 
extingfuished by the soil coming into the hands 
of the Crown with the liberties. — H eddey v, 
Welhousb (1598), as reported in Moore, K. B, 
474 ; 72 E. R. 705. 

Annotations : — As fo (1) Consd. Stamford Corpn. v. Pawlett 
(1830), 1 Cr. & J. 67 ; Lockwood v. Wood (1841), 6 Q- B. 
31. Rsld. Effremont v. Saul (1837), 6 Ad. & El. 92 
Lawrence v. Hitch (1868), L. R. 3 Q. B. 521 : Ponryn 
Corpn. t). Best (1878). 3 Ex. D. 292. As to (2) CODSd, 
WrUht V. Bralster (1832), 4 B. & Ad. 116. Refd. Lowden 
tJ. Hierons (1818), 2 Moore, C. P. 102. As to (3) Refd. 
Leight V, Pyrn (1686), 2 Lut. 1329 ; Hill v. Smith (1812), 

4 Taunt. 520. As to (4) Retd. Great Yarmouth Corpn. 

V. Groom, Great Yarmoutu Corpn. v. Daniel (1862), 32 
L. J. Ex. 74. As to (5) Refd. Northampton Cornu, v. 
Ward (1745), 2 Stra. 1238 ; R. v. Bell (1816), 5 & S. 

221 : Draper v. Sperringr (1861), 10 C. B. N. 8. 113. 
As 10 (6) Uomd. Newcastle v. Workshop U. C,, [19021 
2 Ch, 145. Refd. Colchester CJomn. i>. Brooke (1846), 

7 Q. B. 339 ; Northumberland v. Houghton (1870), L. R. 

5 Exch. 127 ; Saltaah Corpn. v. Goodman (1880), 5 C. P. D. 
431. Chnerally, Mentd. Evans v. Griffiths (1832), 9 Bing. 
311 ; Youngr. Thank (1845), 6 L.T.O.S. 146. 

197. Whether claimable if goods not sold — 
General rule.] — By law no toll is due, except for 
things sold, unless by special custom, which cannot 
exist where a corpn. is set up within legal memory 
{per Cub.) 

If goods be sold toll is payable by the purchaser 
& not by the seller {per Cur.). — Leight v. Pym 
( 1686), 2 Lut. 1329 ; 125 E. R. 735. 

198. — Claim by prescription.] — H ickman’s 
Case (1599), Noy, 37; 2 RoU. Abr. 123; 74 
E. B. 1006. 

AnnoteUwns : — CoBSd. Bennington v. Taylor (1700), 2 Lut. 
1517. Refd. Looxwood v. wood (1841), 6 Q. B. 31. 

199. ,] — Goodwin v. Brooks (1682)^ 

T. Jo. 227 ; 84 B. R. 1230. 

Annotation : — Refd. Austin v. Whettred (1746), WIUot, 623, 

200. Claim by custom.] — Hill v, 

Hawkur (1614), Moore, K. B. 836 ; 72 E. R. 937. 

201. .] — Leight v, I^m, No. 197, 

ante, 

202. Effect of local Act.] — B edford 

(Duke) v. Emmett, No. 195, ante, 

203. Whether claimable on goods not brought 
Into the market.] — Kerby v, Whkthhlow (1700), 
2 Lut. 1498 ; 125 E. B. 825. 

Annatixtions : — ^Oozuid. Hill v. Smith (1812), 4 Taunt. 620. 
Aldd. Wens V. Mllee (1821), 4 B. & Aid. 669. 

204. Sale by sample.] — An action on the 

case by the owners of a market, who bad a- 


PART VL sect. 1 , SUB-SECrr. S.->A. 

203 i. Whether dm/meblt on goods not 
hrou^ into the market .] — The Miv^- 
clpal Coimcil of Sydney have do power 
under Sydney Corporation Act, 1879, 
i. 139. to charge market fees on 8bc«p 
or cattle bsxnvht by their owner to 
his own private yard in Sydney or 
within 14 milea thereof, & Blaugbtered 
A*. ^ Munkjital 


V. Austral FRSEzme Works, Ltd. 
(1966), 21 T. L. R. 295.— AUS. 

20311. .) — e. Manchester 

(1903), 38 N. B. E. 424 ; 4 E. L. R. 
638.— CAN. 

208 ilL .p—DeCt. was a suppler 

of milk daUy to oertain oastorntrs In 
the City of L The milk was dis- 
patehed from outside the city by deft., 


in hie own carte & by hie own ser- 
vante, A it was sold within the city 
boundary to hie customers. It was 
not sold in the market, & in respect 
of its sale pltfs. did not render any 
services to defts. : — Held : pltfs. were 
jsM entitled to charge the Incoroased 
rate of toU under 8 & 9 Geo. 6, o* xxl.r 
8. m.— L ondondiiott ocaanr, Vr 
Osborne, U9261 N. 



Part VI.-— Tolls 

prescriptive right of toll on all com brought into 
the market to be sold, & there sold, alleging that 
deft., intending to deprive them of their toll, 
fraudulently bought com in the market by sample, 
knowing that the commodity was not there in bulk 
at the time of the sale, whereby pltfs. were pre- 
vented from taking their toll, is not sustained by 
evidence of the mere fact of such purchase by 
sample in the market, though with kaowledge of 
pltfs.* claim of toll, coupled with the fact of not 
paying the toll on demand afterwards when the 
com was delivered to' deft, in the same borough, 
but out of the market : for non constat that the 
corn would otherwise have been brought into the 
market, or that deft, did any act to induce the 
owner of it not to bring it there in the first instance. 
Neither will the fact of such purchase by sample 
in the market, though coupled with the subsequent 
delivery out of the market, sustain a count for 
toll as for com brought into the market & there 
sold. — Tewkesbury Corpn. v. Diston (1805), 

6 East, 438 ; 2 Smith, K. B. 508 ; 102 B. R. 1366. 

Annotations : — ^Reld. Moseley v. Walker (1827), 5 L. J. O. S* 

K. B. 358 : Crane v. London Dock Co. (18d4), 5 B. & S* 

313. Mentd. Norfolk v. Myers (1819), 4 Madd. 83. 

205. .] — Tewkesbury Corpn. v> 

Bricknell, No. 297, post 

206. .] — A prescription for toll in 

respect of goods sold by sample in a market, & 
afterwards brought into the city to be delivered, 
cannot be supported. Qu. : whether toll of goods 
sold in a market can be due from the seller. — 
Hill v. Smith (1812), 4 Taxmt. 620 ; 128 B. B. 
432, Ex. Ch. 

Annotations : — Apld. Wells v. Miles (1821), 4 B. & Aid. 659. 

Befd. Brett v. Beales (1830), 10 B. & C, 508; Crane v. 

London Dock Co. (1804), 5 B. & S. 313 ; Hargreave v. 

Spink, [18921 1 Q. B. 25 ; A.-G. v. Horner (1912), 107 

L. T. 647. 

207. .] — Where therefore in an action 

of debt for tolls of corn brought into a market 
pltfs., a corporate body, proved that deft, sold 
forty-one quarters of wheat in the market place 
on a market day, by two sacks pitched in the 
market : — Held : not sufficient evidence to entitle 
pltfs. to a verdict in their favour, as it did not 
appear that the bulk of the wheat was ever brought 
into or sold in the market. — ^Vines v. Reading 
Corpn. (1820), 4 Bing. 8 ; 1 Y. & J. 4 ; 12 Moore, 

C. P. 201 ; 130 B. R. 670, Ex. Ch. 

Annotation: — Mentd. Smyth r. Latham (1833), I Cr, & M. 

647. 

208. .] — Brecon Corpn. v, Edwards, 

No. 305, 

209. Part of goods sold In market.] — A 

rescription for toll of com brought into a town to 
e sold on a market day there, whereof any part 

is pitched within the market for sale, &> which shall 
be there sold, is bad, inasmuch as there cannot be 
any toll in respect of goods not actually brought 
into the market. — Wells v. Miles (1821), 4 
B. & Aid. 669 ; 100 E. R. 1041. 

210. Proof of claim.] — A claim of toll 

to be taken in specie for goods sold in a market 
is supported by evidence of a right to toll for goods 
brought into the market & there sold ; without 
shovwg any right to toll for goods sold in the 
market without being brought there. — ^Moseley 
V. PiBBSON (1790), 4 Term Rep. 104 ; 100 B, R. 
018. 

Annotaiiona : — Coitfd. Tewkesbury Balllfis v. Briokncll (1809), 

2 Taunt. 120. l^d- Hill v. Smith (1812), 4 Taunt. 520 ; 

Wells V, Miles (1821), 4 B. & Aid. 669 ; Manchester C^orpn. 

V, Lyons (1882), 47 L, T. 677. 

fi. By Whom Payable. 

211. IVhether by buyer or seller--General rule.] 

V. PtM, No. 107, ante. 
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212. .] — Hill v. Smith, No. 206, 

ante. 

213. .] — A.-G. V. Horner (No. 2), 

No. 103, ante. 

214. Under private Act.] — Bedford 

(Duke) v. Emmett, No. 195, ante. 

Sales — Sh^keepers.] — See Part VII., Sect. 1, 
sub-sect. 3, B., Sect. 2, sub-sect. 6, A., poet. 

C. Mode of Payment. 

215. Whether payable In kind.] — Hickman’s 
Case (1699), Noy, 37 ; 2 RoU. Abr. 123 ; 74 B. R. 
1006. 

Annotations: — ^Betd. Bonnington v. Taylor (1700), 2 Lut. 

1517 ; Lockwood v. Wood (1841), 6 Q. B. 31. 

216. .] — Hill v. Hawkur (1614), Moore, 

K. B. 836 ; 72 B. R. 937. 

217. .] — Moseley v. Pierson, No. 210, 

ante, 

D. Amount. 

218. Where amount not specified In grant — 
Reasonable amount presumed.]— Pawlktt v. 
Stamford Corpn., No. 192, ante, 

219. .] — Newcastle (Duke) v. 

Worksop Urban Council, No. 170, ante. 

220. Where amount specified.] — No charge can 
be imposed in excess of the sums mentioned in the 
schedule for any use of the market to which the 
public are entitled under the Act. Nor can the 
co. by any bye-law throw upon the public who use 
the market any burden which by law ought to be 
borne by the co. itself. On the other hand, so 
long as the public using the market are not 
prejudiced, there is nothing to prevent the co. 
from agreeing to give special accommodation or 
facilities to those who desire to have them upon 
such terms as to payment as they may be willing 
to comply with (Lindley, L.J.). — ^A.-G. of Duchy 
OF Lancaster v. Liverpool New Cattle Market 
Co. (1896), 12 T. L. R. 261, C. A. 

221. Whether amount must be uniform — For 
different parts of market.] — Bedford (Duke) v, 
Emmetp, No. 195, ante. 

Compare No. 220, ante, 

222. Right to vary from time to time — 

For convenience for parties — Not by way of ad- 
ditional burden.] — Lancum v. Lovell, No. 186, 
ante. 

223. With value of money.] — 

Lawrence v. Hitch, No. 194, ante. 

224. .] — Newcastle (Duke) v. 

Worksop Urban Council, No. 176, ante. 

225. Right of owner to remit part.] — 

Newcastle (Duke) v. Worksop Urban Council, 
No, 176, ante. 

226. Right to additional payment — For special 
accommodation or faoiUties.l — A.-G. op Duchy of 
Lancaster v, Liverpool New Cattle Market 
Co., No. 220, ante. 

Compare No. 196, ante. 

Whether toll reasonable.] — See Sect. 1, sub-sect. 
4, poet. 

E. Recovery. 

(a) By Dietreee. 

See, generally. Distress, Vol. XVIII., pp. 426, 
427, Nos. 1641-1647. 

(b) By Action. 

227. General rule.] — An indMtatue aaeumpeit 
lies for tolls. — Cock v. Vivian (1734), 7 Mod. Rep. 
203 ; 2 Bam. K. B. 384 ; Kel. W. 203 ; 87 B. R. 
1191. 

Annotation: — Mentd. Westover v. Perkins (1859), 5 Jnr, 

N. S. 1362. 
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Part XIV. — Appeals prom Quarter Sessions. 


1543. .] — Mandamus issued to receive 

an appeal against overseer’s account, though the 
allowance had not been previously made at a 
special sessions, under 50 Geo. 3, c. 49, s. 1. 

We are quite satisfied that tlie sessions had 
jurisdiction, & that they ought to have heard the 
appeal. This rule must be absolute {yer Cur.).-— 
R. V. Colchester .TJ. (1822), 5 B. Aid. 535 ; 1 
Dow. & Ry. K. B. 146 ; 1 Dow. <fe By. M. C. 51 ; 
106 E. R. 1286. 

1544. .] — R. r. Lancashire JJ., No. 

3556, post. 

1545. .] — By general consent of the 

members of a friendly society, certain alterations 
were from time to time made in the original rules 
of the society, which had been regularly enrolled 
under 33 Geo. 3, c. 54. The alterations affected 
the rates of contribution & relief amongst the 
members, & had been acted upon ; but they were 
made without the formalities required by the Act, 

<fc had never been enrolled. A member of the 
society who had received relief in accordance with 
the alterations made in the rules, but was after- 
wards refused same, summoned the stewards of the 
society before defts., & souglit to compel payment 
of the allowance prescribed by the original enrolled 
rules, abandoning all claim under the subsequent 
alterations. Defts., liowever, decided that the 
alteration in the rules took away their jurisdiction 
& refused to liear the complaint : — IJdd : they 
were bound to hear & determine the matter of the 
complaint. — R. v. Cotton (1850), 15 Q. B. .569; 

4 New Mag, Cas. 108 ; 4 New Sess. Cas. 291 ; 
19 L. .T. M. C. 233 ; 15 L. T. O. S. 276 ; 14 J. P. 
543; 14Jur. 788; 117'E. R. 575. 

1540 , ,] — 5Miere the recorder of a 

borough refused to hear an appeal, upon the ground 
merely that as the original order of removal w^as 
not filed (a copy had been filed), the ct. had no 
power to enter upon the appeal ; the ct. granted a 
mandaynus to him t^:) enter continuances & hear 
the appeal. — R. v. Manchester Recorder (1851), 
17 L. T. O. S. 170 ; 16 J. P. 78 ; 15 Jur. 729. 

1547. Sessions in fact having Jurisdiction.] 

— On appeal against a county rate, tlie sessions 
dismissed the appeal, subject to a case. The 
certiorari directed the justices to send up the order 
of sessions with all things touching same. Under 
tills the 1 ‘ate itself was not removed. The Q. B. 
quashed the order. On application at the next 
sessions, the magistrates refused to quash the rate, 
on the ground that they had no power, as the case 
was no longer before them. The Ct. of Q. B. 
refused a mandamus to enter continuances to 
quash the rate, on the ground that the ct. could not 
dictate to the sessions in a matter judicial. — R. 
V. Middlesex JJ. (1830), 9 Ad. El. 540 ; 1 
Per. k Dav. 402 ; 2 Will. Woll. & H. 100 ; 8 
L, J. M. C. 85 ; 3 J. P. 704 ; 112 E. R. 1316. 

1548. Mistake of law.] — ( 1 ) 9 Geo. 4, c. 61, s. 34, 
enacts “ that no conviction under this Act, nor any 
adjudication made on appeal therefrom, shall be 
quashed for want of form, or be removed by writ of 
certiorari or othei*wise, into any of His Majesty’s 
superior cts. of record.” On an application for a 
mandamus : — Held : this provision does not 
prevent the ct. from hearing by affidavits the 
proceedings that took place on on appeal to the 
sessions, & granting a mandamus to compel an 
adjudication by the sessions, if the affidavits show 
that the justices have improperly refused t-o hear 
the appeal. 


(2) A recognisance is not vitiated by the fact 
that an Act of Parliament is therein referred to by 
letters & figures, instead of by w^ords at length, & 
not abbreviated. — R. v. Suffolk JJ. (1843), 1 
L. T. O. S. 144 ; 7 J. P. 590. 

1549. As to necessity for statement of 

grounds of appeal.] — On an appeal against an order 
of two justices under Poor Law Amendment Act, 
1844 (c. 101), against the putative father of an 
illegitimate child, the sessions refused to hear the 
appeal, because no grounds of appeal, as required 
by Poor Law Amendment Act, 1834 (c. 76), k 
2 & 3 Viet. c. 85, had been sent to reap. Semhle : 
no grounds of appeal are required by the statutes 
in such a case. On an application for a mandamus 
to the sessions to hear such api^cal, a copy of the 
rule nisi should be served on resp. as well as the 
justices ; but where this had not been done, the 
judge allowed the rule to be made absolute. — 

R. V. Derbyshire JJ. (1844), 1 New Bess. Cas. 
461; 4 L. T. O. S. 120, 161; 0 .Tur. 181; 8 
J. P. Jo. 773. 

1550. Act amounting to refusal of Jurisdiction — 
Refusal to allow respondent’s costs — On abandon- 
ment of appeal.] — An appeal against an order of 
settlement was brought before sessions. The 
hearing of the appeal was adjourned from time to 
time, till ultimately applt. declined to proceed, 

& gave notice of countermand. The justices then, 
acting upon a rule of their sessions, refused to allow 
resp. his costs : — Held : a mandamus would lie 
to compel them, as such a refusal, under the cir- 
cumstances, amounted to a declining of juris- 
diction. — R. V. Montgomeryshire JJ. (1868), 19 
L. T. 397 ; 33 J. P. 6 . 

D. To Hear and Rehear Appeals, 

See Crown Practice, Vol, XVT., p. 312, 
No. 1231. 

1551. Where Justices have superseded own order.] 

— R. V. Norfolk JJ., No. 682, ante. 

1552. Where Justices have stated case.]— R. v. 
West Riding JJ., No. 1565, post. 

1553. .] — Where on an appeal against a 

removal, the sessions quashed the order, but 
granted a case, the ct. will not grant a mandamus 
to compel them to hear the appeal. — R. v. Suffolk 
JJ. (1837), 6 Ad. & El. 109 ; 1 Nev. & P. K. B. 
306 ; Nov. & P. M. C. 104 ; Will. Woll. & Dav. 6 ; 

6 L. J. M. C. 37 ; 1 J. P. 5, 136 ; 112 E. R. 42. 

1554. Appeal dismissed without hearing — Ab- 
sence of appellant’s attorney — Refusal to re-open 
except on terms.] — Where an order of two justices 
is affirmed on appeal by the quarter seasions, with- 
out hearing, owing to the absence of applt. ’s 
attorney, & the sessions refuse to re-open the 
appeal, except on terms of payment of full costs, 
this ct. will not interfere by mandamm. — R. v. 
Lancashire JJ. (1838), 2 Jur. 468. 

1555. Appeal abandoned before entry.] — R. v. 
Bolton Recorder, No. 1113, ante. 

1556. Refusal to hear appeal — Erroneous sup- 
position as to powers.] —An appeal against an order 
of removal w£is entered & respited at the 
Michaelmas Sessions, 1846. At the next Jan. 
sessions, no notice or grounds of appeal having 
been given, apidts. applied for a further respite 
of the appeal on affidavits stating facts which 
showed that they had been unable to give notice 
of appeal in time for those sessions. Resps. 

I objected to this on the ground that no notice or 


PART XIV. SECT. 4, SUB-SECT. 1.— D. 

•. Bmch equally divided.] — In 
aisorotionary applioatlons to quarter 


sessions, where there is an equal 
division of opinion among the iustioes 
& they decline to make the order sought, 
& refuse to adjourn & rehear the matter. 


the K. B. Div. will not compel them 
by mandamus to do so. — R. (Mulcaht) 
V. Tipperary JJ., 11903] 2 I. R. 108. — 

IR. 
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Makkets and Fairs. 


Sect 1. — Tolls: Sub-sect 3, E. (b); Sub-sects. 4, 5 
<£? 6. Sect 2: Sub-seds, 1, 2 <& 3, A., B., C, 
ds D. ; sub-sect. 4.] 

228. .] — A general indebitcdus assum'psU 

will lie for tolls. — Seward r. Baker (1787), 1 
Term llep. 616 ; 99 E. B. 1283. 

Anfwtcdions : — ^ReM. Cork & Bandon Ry. t). Goode (1853), 

13 C. B. 826. Mentd. Westover v. Perkins (1859), 6 

Jur. N. S. 1352. 

229. Pleading — Form of declaration.] — Declara- 
tion in assumpsit charging that deft, was in- 
debted to pltf. in 600 quarts of wheat for tolls, 
without stating any vcdue, is bad upon special 
demurrer. — Reading Corpn. v. Clarke (1821), 
4 B. & Aid. 268 ; 106 E. R. 936. 

Right of action for evasion of toll.] — See 
No. 302, post 

Recovery from lessee.] — See No. 75, ante. 

Recovery of excessive toll.] — See No. 268, post 


Sub-sect. 4. — Unreasonable or Excessive 

Toll. 


230. Grant of unreasonable toll void.] — 

Heddey V. Welhousb, No. 177, ante, 

231. Whether toll unreasonable — Question for 
judge.] — The judge can alone decide whether tolls 
are or are not reasonable (Dallas, J.). — Lowden v, 
Hierons (1818), 2 Moore, C. P. 102. 

Annotaiion : — Refd. Stamford Corpn. v. Pawlett (1830), 
1 Cr. & J. 57. 


232. 


Toll paid for many years — Presump- 


tion that reasonable.] — The jury having found that 
the sum of Id. a pig had been usually taken as a 
toll in the market of Bishop’s Stortford, the ct. 
held such a toll not to be unreasonable. 

The jury having found that this toll had been 
usually taken, it is the duty of the ct. to support 
it, unless it be unreasonable ; & the oniLS of show- 
ing it to be unreasonable is on deft. (Parke, J.). 

The jury having found that the toll has been 
paid for such a considerable period by persons 
frequenting the market, I think that it is too much 
for us to say that, in point of law, it is unreasonable 
(Patteson, j.). — Wright v. Bruister (1832), 4 
B. & Ad. 116 ; 2 L. J. K. B. 6 ; 110 E. R. 399. 

Ajinotalion : — Apld. Lawrence v. BUtch (1868), L. R. 3 Q. B. 

521. 


233. Onus of proof.] — W right v. Bruister, 

No. 232, ante, 

234 . Toll varying from time to time — With 

value of money.] — Lawrence v . Hitch, No. 194, 
ante, 

235. One penny per beast.] — Heddey 

V, Welhouse, No. 177, ante. 

236. One penny per pig.] — Wright v . 

Bruister, No. 232, ante, 

237. One shilling per cartload of vege- 

tables.]— Lawrence V. Hitch, No. 194, ante, 

238. Remedy of party Injured by excessive toll — 
Trover lor excess.] — Norman v . Bell, No. 268, 
post. 

See, further, Sect. 1, sub-sect. 3, D., ante. 


Sub-sect. 6. — Evasion of Toll. 

As disturbance of market.]— Port VII., Sect, 
1, sub-sect. 1 , post, 

289. Penalties for — By whom recoverable 

Construction of local Act.] — R. v, Hicks. No. 


Sub-sect. 6, — Liability for Rates and 

Taxes. 

Liability for Income tax.] — See Income Tax, 
Vol. XXVIII., pp. 8, 9, No. 34. 

Calculation of profits — Set-off.] — See 

Income Tax, Vol. XXVIII., p. 66, No. 280. 

Whether Included In assessment for poor rate.] — 
See Rates & Rating. 


Sect. 2.— STALLAGE AND PICCAGE. 


Sub-sect. 1. — Definitions and Nature. 


240. Stallage.] — Northampton Corpn. v. 
Ward, No. 246, post, 

241. ,] — Yarmouth Corpn. v. Groom, No. 

267, post. 

242. Plccage.] — Northampton Corpn. v. Ward, 
No. 246, post, 

243. .] — Yarmouth Corpn. v. Groom, No. 

257, post. 

244. Incident to the soil.] — Heddey v. Wel- 
house, No. 196, ante. 

245. .] — Hickman’s Case (1599), Noy, 37 ; 

2 Roll. Abr. 123 ; 74 E. R. 1006. 

Annotations : — ^Beld. Bennington v. Taylor (1700), 2 Lut. 
1517 ; Lockwood v. Wood (1841), 6 Q. B. 31. 


246. .] — Erecting a stall in a market is not 

of common right, & trespass is the proper remedy 
lor so doing. 

Every person . . . has not of common right a 
liberty of placing a stall (in a public market) but 
he must acquire that by a compensation which is 
called stallage ; &> if in the erecting one the soil is 
broken, it is called piccage. . . . It is not properly 
a toU, which can only be due by grant or pre- 
scription ; whereas stallage is demandable in the 
case of a newly erected market : & the soil is no 
further considered as dedicated to the public, than 
the common right of entry goes (Lee, C.J.). — 
Northampton Corpn. v. Ward (1745), 2 Stra. 
1238 ; 1 Wils. 107 ; 93 B. R. 1155. 


AnnotcUums : — Cozud. London (Jorpn. v, Greenwich Union 
Assint. Com. (1883), 48 L. T. 437. Refd. Norwich Corpn. 
V. Swann (1776), 2 Wm. Bl. 1116; 11. t?. St. Peter of 
Mancroft, Noi^ch (1828), 6 L. J. O. S. M. C. 69 ; Newport 
Corpn. V. Saunders (1832), 3 B. & Ad. 411 ; Lockwood v. 
Wood (1841), 6 Q. B. 31 : Draper v. Sporrlng (1861), 10 
C. B. N. S. 113 : Free Fishers & Dredgers Co., of Vvliit- 
Btablo V. Gann (1863), 13 C. B. N. 8. 8^ : K. v. Casswell 
(1872), 20. W. R. 624 ; Swindon Central Market Co. v. 
Panting (1872), 27 L. T. 678 ; A.-G. v, Tynemouth (3orpn. 
(1900), 17 T. L. R. 77 ; Newcastle v. Worksop U. C., [190*; 

2 Ch. 145. 

247. .] — Bedford (Duke) v, Emmett, No. 


195, ante. 

248. .] — Yarmouth^ Corpn. v. Groom, No. 


fPOSt 

249. .]— Newcastle (Duke) v, Worksop 

Urban Council, No. 176, ante, 

250. Right to stallage under lease — Confers no 
right In soil.] — Coleman v, Howard (1860), 2 
L. T. 463. 


Whether stallage included in toll.] — See Nos. 
160-166, ante, 

251. Distinguished from toll.] — Heddey v, 
Welhouse, No. 190, ante, 

252. .] — Bedford (Duke) v, Emmett, No. 

195, ante. 

Customary right to erect stall on payment.] — 

See No. 136, ante. 


Sub-sect. 2. — Origin. 

253. By prescription.] — Bennington v. Taylor 
(1700), 2 Lut. 1517 ; 126 B. R. 836. 

Annotations Northampton Corpn. v. Ward (1746), 

1 WilB. 107 ; Tyson v. Smith (1839), 9 Ad. Sc El. 406 : 
Lockwood V, Wood (1841), 6 Q. B. 31. Mestd. Mercer v, 
1 , [1904] 2 Ch. 634. 
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264. By statute.] — Bedford (Duke) v. Em- 
mett, No. 196, arde, 

256. By grant — Though soil acquired after 
grant.J—LocKWOOD v. Wood, No. 273, post. 

At common law — Incident of soli.] — See Sub- 
sect. 1, ante. 


Sub-sect. 8. — ^Payment and Recovery. 

A, On What Payable, 

266. On stall — & surrounding ground — By pre- 
scription.] — Bennington v, Taylor (1700), 2 
Lut. 1617 ; 126 B. R. 836. 

Annotaiiona Beld. Northampton Corpn. v. Ward (1745), 
1 Wlls. 107 ; Tyson v. Smith (1839), 9 Ad. & El. 406 ; 
Lockwood V. Wood (1841), 6 Q. B. 31. Mentd. Mercer 
V. Denne, [1904] 2 Ch. 534. 

267. Fixing In ground Immaterial.] — 

(1) Pltfs., an ancient corpn., had held markets on 
their land prior to & since the year 1448, & all 
persons, except as hereinafter mentioned, using the 
market with stalls, stands, or peds, which are 
baskete with lids, convertible into tables for 
exposing the wares, had paid the corpn., & had 
places allotted them. The manor of O. was a 
manor of ancient demesne, & extended into the 
parish of O., & certain other parishes. Several 
confirmation rolls recited & conffrmed the stallage, 
etc. Some of the inhabitants of the parish of O., 
& of two other parishes into which the manor of O. 
extended, being owners or occupiers of lands in the 
said parishes, had attended the market during 
livmg memory without paying for their peds, no 
evidence was given that such persons ever had 
paid. Defts. owned freehold & occupied other 
lands in the parish of O., but none of the tenure 
of ancient demesne, &; used pltfs.’ market with 
peds, but refused to pay : — Held : whatever 
might be defts.’ liability for toll, they were at all 
events liable to stallage for the occupation of a 
portion of pltfs.’ soil with their peds to the exclusion 
of others, though for a temporary purpose. 

(2) A stall is an erection for selling goods, of 
which the mode of construction is immaterial, 
& whether it be fixed in the ground is immaterial. 

(3) Stallage is money paid for holding a stall in 
a market, piccage for breaking ground (Wilde, B.). 
— Yarmouth Corpn. t?. Groom (1862), 1 H. & 0. 
102 ; 32 L. J. Ex. 74 ; 7 L, T. 161 ; 8 Jur. N. S. 
677 ; 158B. R. 818. 

Annotaiions : — Aa to (1) Consd. Bedford v. St. Paul, Co vent 
Garden, Overseers (1881), 51 L. J. M. C. 41. Beld. 
Homer v. Stepney Assmt. Com. (1908), 98 L. T. 460. 
As to (3) Reid. A.-G. V. Tynemouth Corpn. (1900), 17 
T. L. II. 77. Oenerally, Mentd. R. v. Casswell (1872), 
L. R. 7 Q. B. 328. 

258. Basket — Necessary *for contaliUng 

goods.] — A person who exposes goods for sale in a 
ublic market has a right to occupy the soil with 
its necessary & proper for containing the 

f oods. — Townbnd V, WOODRUFF (1860), 6 Bxch. 
06 ; 19 L. J. Ex. 316 ; 166 B. R. 221. 

Annotation: — ^Beid. A.-G. v. Tynemouth Corpn. (1900), 17 
T. L. R. 77. 

269. Adapted for display of goods.] — 

Yarmouth Corpn. v. Groom, No. 267, ante, 

See^ alaOf No. 62, ante, 

260. On goods.] — Heddey v. Wblhousb, No. 
196, ante, 

261. On live cattle.] — Heddey v, Wblhouse, 
No. 196, ante, 

262. Sold In open street — Not stalled or 

penned.] — Charles I. granted by letters patent to 
the lord of the manor of Swindon, his heirs &; 
eABignSf iuU & absolute licence & autlxority to hold 
a mwtket within the town of Swindon, with all 
J.— 
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liberties & free customs, tolls, stallage, piccage, 
fines, & all other profits, commodities, & emolu- 
ments, whatsoever to such market appertaining. 
In 1866 the then lord of the manor of Swindon, 
being seised of & entitled to the rights granted by 
Chafes I., demised to pltfs. for twenty-one years 
all the tolls, rates, dues, & duties arising & to be 
collected & received at the Swindon market. The 
market was held in the public street, & no stalls 
or pens had ever been erected for the standing or 
separation of the cattle. Up to the time that 
pltfs. acquired their rights in 1866 no payment 
was ever demanded except upon the sale of cattle, 
when a small sum was paid per head either by the 
buyer or the seller. Pltfs. made a charge upon 
the vendors for stallage upon all cattle brought 
to the market in lieu of the tolls charged on the 
sale thereof. In an action against a vendor of 
cattle to recover this stallage : — Held : pltfs. had 
no right to make such charge. — Swindon Central 
Market Co., Ltd. v. Panting (1872), 27 L. T. 678 ; 
37 J. P.118. 

Annotation: — ^BeM. Newcastle v. Worksop U. C., [1902] 
2 Ch. 145. 

B. By Whom Payable, 

263. Fish salesman — Selling fish landed by 
fishermen.] — A charge imposed by the urban 
authority, who were the owners of the soil of a 
quay & were also the market authority, upon fish 
salesmen in a market without the sanction of the 
Local Govt. Board, was not justified as a stallage 
charge, or as a landing charge, or as a rent. — 
A.-G, V. Tynemouth Corpn. (1900), 17 T. L. R. 77. 

Whether shopkeepers exempted — By custom.] — 

See Part VII., Sect. 1, sub-sect. 3, E., post, 

By statute.] — iSee Part VII., Sect. 2, sub- 

sect. 5, A., post, 

C, Mode of Payment. 

264. May be payable In kind.] — Hickman’s 
Case (1699), Noy, 37 ; 2 Roll. Abr. 123 ; 74 B. R. 
1006. 

Annotations: — ^Betd. Benuing-ton v. Taylor (1700), 2 Lut. 
1517 ; Lockwood v. Wood (1841), 6 Q. B. 31. 

D. Recovery, 

265. Action for use & occupation.] — Taunton 
Market v, Kimberley (1776), 2 Wm. Bl. 1120 ; 
06 E. R. 662. 

Annotation : — Mentd. Morley v. Law (1820), 2 Brod. Sc Bing. 
34. 

266. Act of debt — Proof of special contract not 
necessary.] — Assumpsit may be maintained by the 
owner of a market, for st^age, & that without 
showing any contract in fact between him & the 
occupier of the stall. — Newport Corpn. v. 
Saunders (1832), 3 B. & Ad. 411 ; 1 L. J. K, B. 
147 ; 110 E. R. 148. 

Annotatwns : — ^Reld. Yarmouth Corpn. v. Grooi% Same v, 
Dfimiel (1862), 7 L. T. 161. Mentd. Turner v. Ciameron*B 
Coalbrook Steam Coal Co. (1850), 5 Bxch. 932. 

Remedy of market owner for stalls set up without 
payment.] — See Nos. 61, 62, ante. 


Sub-sect. 4. — ^Unreasonable and Excessive 

Stallage. 

267. Market place covered by staUs — Public 
compelled to take stalls.] — If the owner of the soil 
of a market covers the market place so com- 
pletely with stallB that the market people are 
obliged to use them, taking stsdlage is extortion. 
Otherwise where sufficient standing Toom is ^ 
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Markets and Fairs. 


Sect, 2. — Stallage andpiccage: Sah-seot* 4. Sect* 8: 
Subsecta* 1 <£r 2, A,,B*t C. <Si: D*s exib-eeci* 3. 
SecU, 4 <fc 5«3 

B. V. Bubdett (1607), as reported in 1 Ld. Baym. 
148 ; 01 E. R. 906. 

AnrtpiaiionB : — Conid. A.-Q. ». TynemoiiUi Corpn. (1900), 
17 T. L. R. 77. Retd. Northampton Cilorpu. t>. Ward 
^ » Draper r. Sperring (1861), 10 C. B. 

N. S, 113. Mentd. R. t?. Glllham (1795), 6 Term Rep. 266. 

268* Toll In kind — Taken In unaccustomed 
manner.]-^ Where a toll of com had been 
customajily taken by dipping into the sack so as 
to bring out a certain quantity, & the collector 
varied from the proper mode, by sweeping instead 
of lifting the toll, so as to take more : — Held : 
trover lay against him for the excess. — Norman v. 
Bell (1831), 2 B. & Ad. 190 ; 9 L. J. O. S. K. B. 
177 ; 109 E. R. 1114. 

An^tcU^ Mentd. Batchelor v. Vyee (1834), 4 Moo. & 
a. o52. 

269. Recovery of excess — Trover.] — 

Norman v. Bell, No. 268, ante* 


Sect. 3.— EXEMPTIONS. 

Sub-sect. 1. — In General. 

270. At common law- — Tenants in ancient 
demwne.]~SAVERy v* Smith (1686), 2 Lut. 1144 ; 

271. j — Middleton (Lord) v, 

Lambert, No. 294, poet* 

272. Ecclesiastical persons.] — Middleton 

(Lord) v, Lambert, No. 294, post. 

278. ExempUon from “ toU " — Includes stai« 
iage.] (1) The word toll in a grant may include 
steuage ; &, if the Crown grant to H. & his heirg 
t^t they may have & hold a market in the town 
° -S’* tolls & profits thence arising, but 

neither the Crown nor H. has any right of soil in 

^ ^ a^rwards acquires the soil on 

which the market is held, he may claim stallage 
by virtue of the grant. 

A modem grant by H., a subject, holding 
uimer the Crown as before mentioned, to whic^ 
cer^ persons, styled inhabitants of E., are 
paries, granting that the inhabitants of E., their 
^irs & aligns for ever, shall enjoy the market as 
treely as H. held it of the Crown, & containing a 
covenant by H. that they shall do so, does not 
exempt froni stallage an inhabitant not privy to 
the pames to such grant. Such an exemption 
for the inhabitants of a town, can be only by way 

^ant or prescription. Qu* : 
whether an exemption or discharge from toll, 
other than staUa^e, could be claimed by such 
prescnption for inhabitants gener^y.— 
Lockwood r. Wood (1841 ), 6 Q. B. 31 ; Am. & H. 

6 J. P. 543 ; 5 Jur, 626 ; 


Oi\a 


(1884), 14 


274. 


'...w Aj. XV. V y. xyo. 


‘o'i 

market, & two vearlv fA,ir« l 
f*f 2^ indenture dated 16- 

a' persons, then 

selves & all the inhabitants of E., on the other na 
ttie four bye-lawmen & the inhaWtante CTaSJd 
G. a house, land, & the marfcS T 

^nture then contained a oove^S ^y^ tt 
the four persons the ^ 


f.r.11 r "“vuAVi xiMvo a. tree marj 

toU free. An action of debt for stalla 


having been brought by the proprietor of the 
market place agaimt deft, as an inhabitant :~— 
Held: (1) an exemption from tolls included an 
exemption from stallage also ; (2) the inhabitants 
of E. could not by that name & description 
prescribe for an exemption from toll, such 
exemption being an easement in alieno solo* — 
Lockwood v. wood (1844), 6 Q. B. 50 ; 13 L. J. 
Q. B. 865 ; 3 L. T. O. S. 139 ; 5 Jur. 643 ; 116 
E. B. 19. 

AniK^aiions .* — Oenerally, Mentd. Constable v. Nloboleon 

(1803), 14 C. B. N. 8. 230 ; Mercer v. Denne, J19041 2 Ch. 

534 ; Anglo ’Hellenic S.S. Co. v. Dreyfus (1913), 108 L. T. 

S6. 

275. Exemption of Inhabitants generally — 
Claimable under custom only — Not by grant or 
prescription.] — Lockwood v. Wood, No. 273, ante* 

276. Claimed under custom — Proof of 

claim.] — King Charles I., in 1639, granted to H., 
his heirs & assigns, a market at E., with €dl tolls &; 
profits. By indenture in 1646, between H. of the 
one part, & four persons therein named, described 
as aU of E., yeomen & bye-lawmen for the present 
year, on behalf of themselves & the inhabitants of 
B., of the other part, after reciting the charter of 
1639, the four bye-lawmen, in consideration of 
the charge H. had been at in procuring the market, 
did gr^t to H. a court house, with the waste lands 
adjoining the market place, together with the 
market place in E. ; H., in the same deed, 

covenanted tliat the four persons & the inhabitants 
aforesaid, their heirs & assigns for ever, should 
have a free market in E., toll free. In an action 
of debt for stallage, brought by pltf,, claiming 
under H., against deft, as an inhabitant : — Held : 
in the absence of any proof of the existence of a 
market prior to 1639, that non-payment of tolls 
by the inhabitants since 1646 was no evidence of 
their exemption by immemorial customary usage. 
— Lockwood v. Wood (1845), 6 Q. B. 67, n. ; 1 
New Pract. Gas. 293 ; 16 L. J. Q. B. 36 ; 6 L. T. 
O. 8. 147 ; 10 J. P. 424 ; 10 Jur. 158. 

277. Enforcement of right — aalm on behalf of 
corporation.] — If toll be merely claimed of the 
individual members of a corpn. exempt from toll, 
an action well lies on the writ de effendo quieiutn 
de theolonio in the name of the corpn. — London 
Corpn. v. Lynn Begis Corpn. (1796), 1 Bos. & P. 
487 ; 7 Bro. Pari. Cas. 120 ; 126 E, R. 1026, H. L. 

Exemption of freeman of borough.] — See 
Municipal Corporations Act, 1882 (c. 60), s. 208. 

278* Effect of franchise vesting in Crown — 
Whether exemption survives — On regrant.] — 
Tewkesbury Corpn. v. Brioknell, No. 297, 
post* 


Sub-sect. 2. — How Ex] 




PnON ARISES. 


A* By Grant. 

279. By (brown grant — Consti^cU 


280. 


.] — A toll in Penzance market, 


belonging to the Crown in right of the Duchy 
of Cornwall, is not discharged by a grant from the 
Crown exempting the izmabitants of Pezu^ance 
from all 8c all znanzier of toll, pontage, stallage, etc., 
all which King John had Ranted to them to be 
discharged from ; for King John never had the 
toll which belonged to the Crown in right of the 
Duchy ; but if the grant had been geneiiM, without 
referring to the toUs which the ELmgps of England 
formerly had in this market, it would have been 

V. Pbioitb 


(1679), 2 Show. 84 ; 
Gill v* Prior, T. Jo. 118. 


B. E. 775$ mOf 
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Part VI. — Tolls and Stallages. 


281. ,] — The corpn. of T., having 

proved a prescriptive right to tolls ; — Held : 
(1) it was not destroyed by a charter of Elizabeth, 
panting &; confirming, among other things, all 
the ancient rights of the corpn., but exempting 
the inhabitants from toll in all places except 
London ; (2 ) this exemption applied to the tells 
of all other places, except London, but not to the 
tells of T. — Tkuro Corpn. v. Reynalds, Truro 
O oRPN. V. Bastian (1832), 8 Bing. 276 ; 1 Moo. Sc S. 
272 ; 1 L. J. 0. P. 62 ; 131 E. B. 407. 

282. ♦] — Middleton (Lord) v, 

LA3mERT, No. 294, post. 

288. After forfeiture of franchise.] — 

Tewkesbury Corpn. v. Bricknell, No. 297, post. 

284. Grant by owner — Exemption of inhabi- 
tants ** — What inhabitants Included.] — L ockwood 
V. Wood, No. 273, ante. 

B. By Statute. 

286. Exemption by statute — Variation between 
two local Acts.] — Where there are two local Acts 
which regulate tell Sc exemption, &; the last Act 
varies the mode of imposing the tell, so as to 
enlarge an exemption under the old Act, the 
exemption shall prevail, though it be not expressly 
given by the new Act. — F eabnley v. IVteRLEY 
(1826), 5 B. & 0. 25 ; 7 Dow. Sc By. K. B. 832 ; 
4 Dow. Sc By. M. C. 117 ; 4 L. J. O. S. K. B. 225 ; 
108 E. B. 9. 

Shops.]— Part VII., Sect. 2, sub-sect. 5, 
A., post. 

C. By Prescription. 

286. On behalf of inhabitants of Duchy of 
Lancaster.] — O sbuston v. James (1688), 2 Lut. 
1377 ; 125 E. B. 760. 

Annotation: — Ck>xuid. Stamford Corpn. v. Pawlott (1830), 
ICr. &J. 57. 

287. On behalf of inhabitants generally — In- 
vaildJ — L ockwood v. Wood, No. 273, ante. 

288. .] — Lockwood v. Wood, No. 

274, ante, 

289. On behalf of occupiers of houses abutting 
on market.] — E llis v. Bridgnorth Corpn., No. 
119, ante. 

290. Toils imposed within legal memory.] — 

Woolwich Corpn. v. Gibson, No. 41, ante. 

D. By Custom, 

291. Exemption of inhabitants generally.] — 
Lockwood v. Wood, No. 273, ante. 

292. Evidence of claim.] — L ockwood v. Wood, 
No. 273, ante. 


I fair, Sc market, in the passage of bridges, Sc all 
ports of the sea, in all places throughout England, 
their lay tenant of lands included in the charters 
is exempt from market toll Sc teU traverse, not only 
for articles going to or coming from the lands for 
the necessary mauurance Sc enjoyment of them, 
but also for goods sent out or coming in for the 
purpose of merchandise. 

Qu. : whether, in the latter case, the exemption 
could have been claimed by ecclesiastical persons. 

Qu. : whether the exemption from tell claim- 
able at common law by ecclesiastical persons Sc 
tenants in ancient demesne, extends to goods 
bought Sc sold, or carried, for the mere purpose of 
trade. — Middleton (Lord) v. Lambert (1834), 
1 Ad. Sc El. 401 ; 3 Nev. & M. K. B. 841 ; 110 E. B. 
1260. 

295. Tenant in ancient demesne — Whether 
merchandise exempt.] — A tenant in ancient 
demesne shall not be privileged from paying tell 
where he trades as a common merchant. — ‘W ard 
V. Knight (1591), Cro. Eliz. 227 ; 78 E. R. 483. 

296. .] — Middleton (Lord) v. 

Lambert, No. 294, ante. 

297. Corporation — Burgesses — Whether bur- 
gage tenants Included.] — The seller of corn by 
sample in a market, is benefited by the market, 
as well as the seller of com which is pitched there 
in bulk Sc sold ; & if he refuses to pay the same tell 
which is paid by the seller of com in bulk, an 
action on the case lies against him for the injury 
done to the market, in selling' by sample. The 
burgage tenants in Tewkesbury are not exempt 
from payment of teU in the market there. Ancient 
charters, of obscm'e or dubious meaning, shall be 
expounded by contemporaneous usage. A grant 
of immunity to burgesses, their heirs Sc successors, 
was expounded by the usage to be a grant to the 
burgesses, corporators only ; Sc not to the burgage 
tenants & their heirs. If the grantee of a royal 
franchise, as teU, grant an immunity thereout, Sc 
the franchise of tell afterwards become extinct 
by unity of possession in the Crown, the immunity 
does not thereby cease ; & if the Crown regrants 
the teU, the grantee must take it stiU subject to 
the immunity. — Tewkesbury Corpn. v. Brick- 
nell (1809), 2 Taunt. 120 ; 127 E. R. 1022. 

Annotations: — Montd. North & South Shields Ferry Co. v. 

Barker (1848), 2 Exch. 130 ; Brecon Corpn. v. Edwards 

(1862), 26 J. P. 614 Ct&no v. London Dock Co. (1804), 

10 Jut. N. S. 984. 

Freeman .] — See Municipal Corporations 

Act, 1882 (c. 50), s. 208. 


Sub-sect. 3. — Extent op Exemption. 


293. Ecclesiastical corporation.] — St. Edward's 
Abbot) v. Southampton Corpn. (1290), cited 2 
Co. Inst. 221. 


Annotations : — Eeld. Lelght v. Pym (1080), 2 Lut. 1329 ; 
Middleton v. Lambert (1834), 1 Ad. & El. 401. Mentd. 
HlUv. Sml^ (1812), 4 Taunt. 520. 


294. .] — Under charters, granting to a dean 

Sc chapter, that they Sc aU their men smJl be quit 
of teU, passage, cheminage, etc., in city & borough, 


Sect. 4.— PROFITS OF MARKETS. 
Statutory markets.] — See Markets Sc Fairs 
Clauses Act, 1847 (c. 14), ss. 31-41. 

298. Market owned by corporation.] — A.-G. v. 
Warwick Corpn., No. 17, ante. 


Sect. 5.— HAWKERS. 

See Part XI., Sect. 1, post. 


N N 2 
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Makkets and Faibs. 


Part VII. — Disturbance. 


Sect. 1.— WHAT AMOUNTS TO. 

Sub-sect. 1. — Evading Toll. 

299. Sale outside market — In fraud of market.] 

— Distress cannot be made for the toU of goods 
fraudulently sold out of the market, to avoid the 
toll. But the party injured must bring a special 
action on the case. — Blakey v. Dinsdale (1777), 
2 Oowp. 661 ; 98 E. R. 1294. 

Annotation: — Consd. Brecon Corpn. v. Edwards (1862), 

6 L. T. 293. 

30(k .] — Bridgland V, Shapter, No. 

73, ante* 

801. .] — ^Brecon Corpn. v. Edwards, 

No. 306, post 

302. Market ordinarily overcrowded — 

Notice to seller of accommodation.] — (1) The King 
granted to A., that he, his heirs & assigns, should 
have & hold a market in a place therein described, 
& within certain specified limits there, for the 
buying & selling of all kinds of vegetables, fruits, 
flowers, roots, & herbs. The grantee of the market 
had for his own profit permitted part of the space, 
within the limits described, to be used for other 
purposes than those specified in the grant. The 
remaining part of the space, within which the 
market was to be held by the terms of the grant, 
became insufficient for the public accommodation, 
& there was not, on ordinary occasions, space 
within the market for carts & waggons resorting 
thither with vegetables, etc. : — Held : the lord 
of the market could not maintain an action against 
an individual for selling vegetables in the neigh- 
bourhood of his market, & thereby depriving him 
of toll, even at a time when there was room in the 
market, without showing that on the day when 
the sale took place he gave notice to the seller 
that there was room within the market. 

(2) The grantee of a market cannot maintain 
an action against an individual for sellii^ goods 
without the market, & thereby defrauding him 
of the toll ; without showing that he has appro- 
priated the whole of the market space, or so much 
of it as the public convenience requires, to the 
purposes for which the market was granted. — 
t^iNCE r. Lewis (1826), 5 B. & C. 363 ; 8 Dow. & 
By. K. B. 121 ; 4 Dow. & By. M. 0. 19 ; 4 L. J. 
O. S. K. B. 188 ; 108 E. B. 136 ; previom pro- 
ceedings (1825), 2 C. & P. 66, N. P. 

Annotations : — As to (1) Coiisd. Stamford CJorpn. v. Pawleit 

(1830), 1 Op. & J. 67. As to (2) Could. G. E. Ry. r. 

Oold^md (1884), 0 A]^. Cas. 927. IslinirtoD 

Market Bill (1836), 3 (Jl. 8c FJn. 613 ; Brecou Corpn. v. 

Edwards (1862), 1 H. 8c C. 51 ; Manchester Corpn. v. 

Peverley (1876), 22 Ch. D. 294, n. ; Lax v. Darllnffton 

Corpn. U879), 6 Ex. D. 28. Oenerallv, Mentd. Glng^l 8c 

Foskett V. Stepney B. C!,, [1906] 2 K. B. 468. 

Compare No. 808, posi^ & Sub-sect. 3, F., post, 

803. Sale by sample — When a dlsturbanee.] — 
Tewkesbury Corpn. v, Diston, No. 204, ante, 

304. A — Tewkesbury Corpn. v. 

Bricknbll, No. 297, ante, 

305. Sale to shopkeeper on market day.] — 

The bare proof of a sale of goods by sample in a 
shop near a market on a market day, & of delivery 
on a subsequent market day, does not constitute 
proof of a msturbance of the market. 

Fltfs., the corpn. of a borough, were entitled to 


a market, & a local Act gave them market tolls 
& im^sed a penalty on persons selling or exx>OBing 
to sale com, etc., within the borough in any place 
other than the market place. Deft.’s son, acting 
on his behalf, came on a market day to the house 
of H., occupying a house & shop in the borough 
near to the market place, & there sold by sample 
to H. twenty sacks of oats, which were not at the 
time exposed for sale in bulk, but were brought 
into the borough & delivered to H. by deft, on a 
subsequent market day. On a special case stating 
these facts as having been proved at a trial & 
stating the question to be whether there was 
evidence for the jury that deft, had infringed 
pltfs.* right of market : — Held : there was no 
evidence to go to the jury. — Brecon Corpn. v, 
Edwards (1862), 1 H. & C. 51 ; 31 L. J. Ex. 368 ; 
6 L. T. 293 ; 26 J. P. 614 ; 8 Jur. N. S. 461 ; 168 
E. B. 797. 

Annotaiion : — Distd. Wilcox r. Steel, [1904] 1 Ch. 212. 

Whether evidence of sale by bulk.] — See 

Nos. 206, 207, ante. 

Delivery of goods to regular customer — Within 
limits of market.] — See No. 367, post. 

See, also, Part VII., Sect. 2, sub-sect. 6. 


Sub-sect. 2. — Interference or Obstruction. 

306. What is interference — Interest In rival 
market.] — Dorchester Corpn. v , Ensor, No. 94, 
ante. 

807. Wrongful collection of toll.] — De Chaunce 
V. De Twenge & De Bos (1337), Y. B. (Bolls 
Series) 11 Edw. 3, p. 38. 

808. Selling goods outside market — After 

payment of toll — Construction of local Act.] — 
A local improvement Act eiiacted, that for pre- 
venting any encroachment on the market; any 
person who shall sell any of the articles usually 
sold in the market in any other place in the town 
than such market shall incur a penalty. A till 
was imposed on persons selling or keeping stalls 
in the market. S. bought goods in the market 
& paid the market toll, & then went through the 
street hawking the same ; — Held : this was an 
offence within the enactment, though the goods 
had already paid toll, & if sold in market would 
not have been subject to further toll. — Black v. 
Sackett (1869), 10 B. & 8. 639 ; 34 J. P. 38. 

309. Wrongful erection of toU booth.] — (1) Tres- 
pass vi et armis lies for disturbance or the profits 
of a fair by erecting a toll both without saying 
clausum fregit. 

(2) Case or trespaas lies for disturbance of a 
fair. — Dent v. Oliver (1606), Cro. Jac. 122 ; 79 
E. B. 106 ; previous proceedings (1604), Oo. Jac. 
43. 

Annotations : — As to (2) Beld. Keble v. BUokeiingell (1707), 

Kel. W. 273. GeneraUy. Mentd. St. Jolm v. Moody (1676), 

1 Vent. 274 ; Cary v. Buckhurst (1686), Comb, 81 ; Scott 

V, Shepherd (1773), 2 Wm. BI. 892. 

810. Interference with persons attending 
market.] — Denesham’s (Abbot) Case (1356), 
Y. B. 29 Edw. 8, to. 18. B. 

Annoiations : — Befd. Keble v, Hlokerlngell (1707), Kel. W. 

273 ; Allen v. Flood, [1898] A. 0. 1. 


PART VIL SECT. 1, SUB-SECT. 1. 
299 i. Sole ovtside marketr—In froeud 
0 / marked. A person who sold market- 
able goods elsewhere in the city than 
in the markets: — Held: liable to a 


penalty under Market’s Act, 1890, 
8, 25, — ^Weedon 0. Davidson (1907), 
4 O. L. R. 896.— AUS. 


299 il. .3 — Richardson v. 

Austin (1911), 12 C. L. R. 463.— AUS. 


PART VIL SECT, 1. SUB-8E0T. 2. 

h. Ob^truetion of Rey- 

nolds e. City of Toronto (1865), 15 
0. P. 276.— CAN. 
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Part VII . — ^Disturbance. 


811. Exclusion from part of market.] — 

Action on the case for continuing a nuisance 
to pltf.’s market, by a building wldch excluded 
the public from a part of the space on which 
the market was lawfully held. It appeared that the 
building was erected in Oct. 1838, under the 
superintendence & direction of defts., not on their 
own land, but on that of the corpn. of K., of which 
corpn. they were members. The Earl of L. 
was the owner of the market in Oct. 1838, & in 
Feb. 1839 he demised it to pltf. ; but the market 
bei^ afterwards obstructed by the building, this 
action was brought : — Held : defts. were liable 
for continuing the nuisance, although they had 
no right to enter upon the land to remove it, & 
the action was therefore maintainable. — Thompson 
V, Gibson (1811), 7 M. & W. 466 ; 10 L. J. Ex. 330 ; 
5 Jur. 390 ; 161 E. R. 845 ; aubaequeni proceedings, 
8 M. & W. 281. 

Annotatiana : — ^Beld. Russell v. Shenton (1842), 3 Q. B. 449 ; 
Clegs: V. Dearden (184iO, 12 Q. B. 576 ; Battishlll v. Reed 
(1866), 18 C. B. 696 ; Dawson v. G, N. & aty Ry., [1904] 
1 K. B. 277 ; Theyer v. Pumell, [1918} 2 K. B. 333. 
Mentd. Bennett v, Bayes (1860), 5 H. & N. 391 ; White- 
house V. Fellowes (1861), 10 C. B. N. S. 765 ; Kennard v, 
Cory (1922), 91 L. J. Ch. 452. 

812. Interference with right of way.] — 

A district board of works, under the statutory 

S owers conferred by 67 Geo. 3, c. 119, s. 68, & 
[etropolitan Management Act, 1855 (c. 120), 
s. 108, threatened to erect posts by the side of 
public footpaths along the public roads leading 
into the area of Spitalfields Market, in order to 
preserve the rights of the public & to insure 
the safety of foot passengers. It was proved 
that this would seriously interfere with the access 
to the market, which had been recently enlarged 
by throwing into it the site of houses which had 
been pulled down belonging to pltf. : — Held : 
such an exercise of the board’s powers would be 
an interference with the rights & privileges vested 
in pltf. in reference to a market within the 
exception contained in Metropolitan Management 
Act, 1855 (c. 120), s. 91, & an injunction was 
granted restraining the proposed action of the 
board. — ^Horner v. Whitechapel Board of 
Works (1885), 55 L. J. Ch. 289 ; 53 L. T. 842, 
O. A. ; previous proceedings, sub nom. A.-G. v. 
Horner (1884), 14 Q. B. D. 245, C. A. ; (1885), 
11 App. Cas. 60, H. L. 


SuB-SEOT. 3 . — Levying a Rival Market, 

A. In General* 

818. General rule.] — Gloucester Grammar 
School Case (1410), Y. B. 11 Hen. 4, fo. 47, pi. 21. 

AnnotatUma : — Hentd. R. v. Patrick (1667), 2 Kcb. 164; 
Keble v. Hlckeriugell (1707), Kel. W. 273 ; Allen v. 
Flood, [1898] A. C. 1. 

814. Market held on same day — In same town.] 

— Dorchester Corpn. v. Ensor, No. 94, ante* 
See, also. No. 39, ante; Nos. 316, 322, post* 
Market held on different days .] — See Sub-sect. 3, 
D., post, & No. 329, post* 

816. Rival market set up under charter.] — 
Anon. (1409), Y. B. 11 Hen. 4, fo. 5, pi. 13. 
AnnotaHona -wllld. R. v. Butler (1685), 3 Lev. 220. 
Digtd* R. V. Airea (1716), 10 Mod. Rep. 354. Reid. Elwes 
e. Payne (1879), 27 W. R. 704. Mentd. Herd e. Burstowe 
(1590), Cro. Elia, 177 ; Strata Meroella's Case (1591), 0 
Co. Rep. 24 a. 


316. .] — The holding of a rival market or 

auction mart within the prescribed totance on 
the same day of the week as an ancient charter 
or franchise market is a disturbance by intendment 
of law, whether the rival market or mart is itself 
a later charter or franchise market or an un- 
authorised market held apart from charter, & in 
the latter case it is not necessary in the enforce- 
ment of the monopolistic rights attaching to the 
ancient market to prove damage, notwithstand 
ing that the ancient market is a market without 
toUs. 

Qu* : whether if the mere interference with their 
monopolistic rights is not in itself a ground for an 
injunction, the owners of an ancient charter 
market without tolls who have acquired power of 
charging tolls of another kind under the Markets 
& Fairs Clauses Act, 1847 (c. 14), cannot as proof 
of damage rely on the loss of those tolls as proflte 
which they are enabled to make by virtue of their 
franchise. — Morpeth Corpn. v. Northumberland 
Farmers’ Auction Mart Co., [1921] 2 Ch. 164 ; 
90 L. J. Ch. 420 ; 125 L. T. 659; 37 T. L. R. 225 ; 
21 L. G. R. 321. 

817. Whether proof of damage necessary — ^No 
sales effected In old market.] — For a po^ibiUty of 
a damage as an action upon the case lies for the 
owner of an ancient market for the erection of 
a new market near his, though the cattle that come 
to the old market may not be sold & no toll be 
due (Powell, J.). — ^Ashby v. White (1703), as 
reported in 2 Ld. Raym. 938 ; 6 Mod. Rep. 46 ; 
92 E. R. 126 ; on appeal, 1 Bro. Pari. Cas. 62, 
H. L. 


Annoiaiimis Consd. Tewkesbury Co^n. y. Dlston (1806), 
6 East, 438. Meutd. R. v. Paty (1704), 2 Ld. Ra^. im ; 
Kendall v. John (1708), Fortes. Rep. 104 ; R. bpgfen 
& Froome (1718), 1 Stra. 73 ; Selwyn r. Honeywopd UUJ), 
9 Mod. Rep. 419 ; Myddelton v. Wynn (1746), Willee, 
597 ; R. r. Montacute (1750), 1 Wm. Bl. 60 : Chapman v* 
Pickersgill (1762). 2 Wils. H5 ; Mil ward r. Serjeant 
(1786), 14 East, 60, n. ; Drowe r. Coulton (1787)» 1 East, 
563, n. ; R. V, Petsmore (17 80), 3 Term Rep. i99 ; Schinotti 
V, Bumstod (1796), 6 Term Rep. 0^® J . 

Tapponden (1801), 1 East, 566 ; Burdett v. Abbot 1811), 
14 East, 1 ; Cullen r. Morris (1819), 2 Stark. 677 ; Willlanw 
r. Mostyn (1838), 4 M. & W. 146 ; St<^kdale r. H^ard 
(1839), 9 Ad. & El. 1 ; Forgi^on v. Klimo^l (18m 9 
Cl. & Fin. 251 : Hampden v. Macmullon (1843). 3 Notes 
of Cases, Supp. 1 ; Harnett v. Maitland (1847), 16 M. & W. 
257 ; Pryoe v. Belcher (1847), 4 C. B. 866 ; R. James 
(1850), 3 Car. & Kir. 167 ; Embrey r. Owen (1861). 6 
Bxch. 353 ; King v. Rochdale Canal Co. (1851), 14 (jj. B. 
135; Crouch v, L. & N. W. Ry. (1854), 14 C. B. 266 ; 
Ex p. Mawby (1854), 18 Jur. 006 ; NicWin r WiU^]^ 
(1854), 10 Exch. 259 ; Tozer v. Child U867), 7 E. & B. 
377 ; Waiter. N. E. Ry. (1859), E. B. & E. 728 ; Ch^^r- 
laln V. West End of London & Crystal Palace Ry. a86^, 
2 B. & S, 617 ; Fotherby r. Met. Ry. (1866), L* R- 2 O. P. 
188 ; Smith V. Thackerah (1866), L. R. 1 0, P. 664 ; 
Bas6b6 r. Matthews (1867), L. R. 2 C. P. 684 ; Morg^ v. 
Met. Ry. (1868), 37 L. J. C. P. 265 ; Metropolitan Board of 
Works r. McCarthy (1874), L. R. 7 H. Wood 

V. Woad (1874), L. R. 9 Exch. 1^0 ; 

Cousins (1877), 46 L. J. Q. B. ^38 ; Bowen r. H^l (1881). 
6 Q. B. D. 333 ; Dalton v. Angus (1881), 6 App. Cas. 740 , 
Spaight V. Tedcastle (1881). 44 L. T. 689 ; Bmdlaugh r. 

ft (1883). 47 L. T, 618 ; MIUb v. Ar^trong, The 
Bernina (1888), 13 App. Cas. 1; lUtclifle r. Ev^, [1892 
2 Q. B. 524 ; Chaffers v, Goldsmid. [1894) 1 Q, B. 186 : 
Allen V, Flood, [18981 A. C. 1 ; Clark r. London General 
Omnibus Co.. [1906] 2 K. B. 648 ; I. R. Comrs. r. JoiMy 
(No. 1), [1913] 1 K. B. 445 ; Hammertonr. Dysart, [1916] 

1 A. C. 57 ; NevlUo v. London Express Ne^^aper, [1919] 
A. C. 368 ; Weld -Blundell v. Stephens, 119201 A. C. : 
Simmonds r. Newport Abercam Black Ste^ Coal 
Co., [1921] 1 K. B. 618; Manton r. Brocklebank, (1998] 

2 Kf. B. 212 ; Everett u. Ayder (1926), 135 L. T. 302. 


PART VII. SECT. 1, SUB-SECT. 3.— A. 

814 i. Market held on aame day — 
In same tovm.] — Cork Corpn. v. 
Shinkwin (1825), Sm. dt Bat. 395, 
399.— IR. 

81411. Where there la 

a franchise right of holding fairs & 


aaikets. Sc of taking tolls in respect 
hereof, Sc an unauthorised fair or market 
) held within a reasonable distanoe of 
he pieeoribed place, dt within the ambit 
if the grant, Sc such fair or market Is 
kold on the same day as is presortbed 
y the grant for holding a fair or 
oarket. there is an actual intendment 


of law that there has been a dlB- 
turbanoe. — Downbhibid (Marquis) v* 
O’Bribn (1887), 19 L. R. Ir, 380.— 

IR. 

k. Whether proof of dopuHfe neces - 
sary-h-^BK Corpn. v. Shinkwin 
(1825), Sm. & Bat, 395.— IR. 
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Markets and Fairs. 


Sect, 1. — What amounts to: Sub^sect, 3, A,, B,t C,t 
D. & E,] 

318. Old market exempt from toll.]- ^ 

Morpeth Oorpn. v, Northumberland Farmers 
Auction Mart Co., No. 316, ante, 

B, Common Law Distance, 

319. Within seven miles of existing market.]— 
Yard v. Ford, No. 330, post, 

820. .] — lie Islington Market Bill, No. 

362, post, 

321. .]— Great Eastern By. Co. v, 

Goldsmid, No. 18, ante. 

Statutory area.] — See Sect. 2, post, 

C, What Constitutes a Rival Market, 

322. Question of fact— Intention Immaterial.]— 

Pltf. was the lessee of a market, panted in 1698 
by Royal Charter, for weekly sailes of horses & 
cattle, the grant & also the lease including the 
right to receive the market tolls ; & weekly 

B£des were regularly conducted at the market 
accordingly. In 1902 deft., who was an auctioneer 
& had been in the habit of holding auction sales 
of horses & cattle at the weekly market, took 
a field near the market for the purpose of hol(^g 
sales there of horses & cattle, &• then advertised 
that an auction sale of Welsh ponies would be held 
by him there upon a particular market day. 
On that day, after concluding his usual sale of 
horses & cattle at the market, he induced several 
of the persons present to leave the market & 
accompany him to the sale in his field, & the sale 
then took place. In an action brought by pltf. 
against deft, for an injunction, deft, disclaimed any 
intention of setting up a rivaJ market, & excised 
himself by saying that the market was for various 
reasons an unsuitable place for the sale of the 
ponies, which were wild & unbroken : — Held : 
deft.’s acts constituted such a disturbance of pltf.’s 
market & invasion of his market rights as might 
be restrained by injunction, the question of 
intention being immatenal. — Wilcox v. Steel, 
[1904] 1 Ch. 212 ; 73 L. J. Oh. 217 ; 89 L. T. 640 ; 
68 J. P. 146 ; 20 T. L. R. 78 ; 2 L. G. B. 105, 0. A. 

Annotation : — ^Betd. Morpeth Corpn. v. Northtunberland 
■ Fanners' Auction Mart Co., [192l] 2 Ch. 154. 

323. Whether levying toll necessary.] — B. v, 
(1682), 2 Show. 201 ; 89 E. B. 890. 

Annotation : — ^BeM. Moseley v, Chadwick (1782), 3 Doug. 
K. B. 117. 

324. Setting up stalls for sale of goods.] — 

The owner of a market within a town, who receives 
stallage for the stalls erected therein on his own 
land, may maintain an action against a person who 
erects other stalls within the town upon his own 
land for the sale of articles which pay no toll to 
the owner of the market. — Moseley v, Chadwick 
(1782), 8 Doug. K. B. 117 ; 99 E. R. 668 ; sub 
nom, Mosley v, Chadwick, 7 B. & 0. 47, n. 

Annotations Manchester Corpn. tJ. Lyons (1882), 

47 L. T. 677 ; Q. E. Ry. v. Goldsmid (1884), 9 App. Cas. 
927. Apld. Mo^eth Oorpn. v, Northumberland Farmers’ 
Auction Mart (Jo., 11921] 2 Ch. 164, Eefd. Mosley v. 
Walker (1827), 7 B. & C. 40 ; Pope o. Whalley (1866), 
? Dorohestep Corpn. ». Enwr_(1869||^L.^R. 

A.*G. V. Homer '(T8'8l)T YrQ.'BrD.' ^46. * ' 

325. .] — Great Eastern By. Co. v, 

Goldsmid, No. 18, ante, 

826. Hawking In neighbourhood of market — 


Though all tolls pald.]—BLAOK v, Saokbtt, No. 
308, ante, 

327. Sale of horses in adjoining field — Allegation 
that market unsuitable.] — ^Wilcox v, Steel, No. 
322 

8*28. Sale on premises of seller — ^Wholesale ware- 
house facing market.]— B:atnbs v. Ford, No. 390, 

post, ^ ^ 

SeCf generally t Sect. 2, sub-sect. 3, post* 

820. Sales on days other than market days.] — 
Pltfs. were, down to 1866, possessed of an ancient 
cattle market in the city of London, & also a grant 
from the Crown, in 1326, that no market from 
thenceforth should be granted by the Crown to 
any within seven miles of the said city. In 1865 
f.bia market was closed, & a new market at 
Islington, without the city, opened by pltfs., 
\mder the powers given to them by, & the pro- 
visions contained in. Metropolitan Market Act, 
1861 (c. 61), which expressed that the new market 
was to be in lieu of the old. 

This Act was repealed, but substantially _ re- 
enacted with fuller provisions by Metropolitan 
Market Act, 1857 (c. 135), by sect. 16 of which it 
was provided that no new market should be 
opened within seven miles from St. Paul’s Cathedral 
in the city of London. The new market was 
within this radius. The elder deft, in 1855, 
before the opening of the new market, established 
lairs for cattle in its immediate vicinity. In the 
interval between one market of pltfs.* & the 
next a considerable number of cattle were sold in 
these lairs by private sale, some by the owners 
with the knowledge of defts., others^ by defts. 
selling on commission ; cattle so sold did not find 
their way into pltfs.' market, Sc pltfs. lost the tolls 
on them. One uniform c^rge was made for 
lairage, whether the cattle were sold in defts.* 
lairs or not. 

As far back as living memory goes. Sc down to 
the closing of the old market, there had been 
thirteen lau« within the seven mile radius in which 
sales had taken place as before mentioned. In the 
case of four of these adjoining the old market, 
including one of defts.*, pltfs. had specific know- 
ledge of such sales ; in the cases of the others, the 
arlntrator found that they had the same know- 
ledge : — Held : (1) the ct. could not presume any 
legal origin, in the absence of proof thereof, to the 
practice of selling cattle in the lairs, so as to give 
the owners of such lairs a right as against the 
owners of the old market to have such sales made 
in the lairs ; at the most it amounted merely 
to a revocable licence which had been revoked. 
Even if such a right existed as against the owner 
of the old market, it could not be set up as against 
the owners of the new market, there being nothing 
in Metropolitan Market Acts to transfer such a 
right to Islington ; (2) the acts of defts. amounted 
to a disturbance of pltfs.* market ; but, qu,t 
whether they were suen as to constitute opening 
a new market. — London Oorpn. v. Low (1879), 
49 L. J. Q. B. 144 ; 42 L. T. 16 ; 44 J. P. 169 ; 28 
W. R. 260. 

Protection of existing rights Sc privileges — Under 
PuhUc Health Acts.]— Nos. 39-42, ante. 

D. Market Held on Different Day.. 

880. Whether a dlsturbanoe^^uestlon of fact] 
— If a new market be erected without patent in 


PART VII. SECT. 1, SUB-SBOT. 8. — 0. st&Uis to the vendors of such wares, 

8241. Setting up sialU for sale of <or the purpose ot exposing them to 
poods.]— Held : laying ont ground for <Bale, amounted to a lev^^ng Sc ereoting 

a publio market, erecting staUs thoie a m^ket.— C ork Oorpn. v. Shinkwin 

for the sale of wares, ftlettlng those (1826), Sm. Sc Bat. 396.— 'IR. 


PART VII. BBOT. 1, SUB-SBOT. 8.— D« 
8801. Whether a diMwb(moer''^Qtie$^ 
tion o//ao^.l— Where there la a franohlse 
of holding markets St fidis Sc ot 
takl^ tolls In reiq^ thereof, Sc injery 
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a town near to an anoient xnaritet [within seven 
nu]6s]» it may be a nuisance, though holden on 
different days ; & therefore in an action on the 
cajse for erecting such new market to the nuisance 
of an ancient market, if the ju^ ffnd for pltf., 
the ct. will not doubt of the nuisance, though it 
^poars they are holden on different days. — 
Yard v, Fobd (1670), 2 Saund. 172 ; 1 Mod. Bep. 
69 ; 1 Lev. 296 ; 2 Keb. 689, 706 ; 1 Vent. 98 ; 
T. Baym. 195 ; 85 B. B. 922. 

Annotmiom : — Ocmsd. Moseley v, Chadwick (1782), 3 Dons. 
K. B. 117, Pofioi. Elwes v. Payne (1879), 12 Ch. D. 468. 
Consd. O. E. By, v, Ooldsmid 0884), 9 App. Cas. 927. 
Bold. Rlpon V. Hobart (1834), 3 My, & K. 1C9 ; Dorchester 
Corpn. u. Ensor (1869), L. R. 4 Exch. 335 ; Manchester 
Corpn. u. Lyons (1882), 47 L. T, 677 ; Wilcox v. Steel, 
[19()4] 1 Ch. 212 ; Morpeth Corpn. «. Northnmhorland 
Farmers* Anctlon Mart Co., [1921] 2 Ch. 164. Mentd. 
Bryant v. Foot (1867), L. It 2 Q. B. 161 ; Dalton v. 
AnffUB (1881), 6 App. Cas. 740 ; Hamraerton v. Dysart, 
09161 1 A. C. 57. 

381. .] — Doechbster Corpn. v. 

Ensor, No. 94, anie, 

332, Proof of damage necessary.] — The 

law appears to be that if the second market is 
held on the same day as the first market it is 
presumed to be a nuisance without further proof ; 
that is to say, the law presumes it to be an action- 
able injury to the first market ; but if the other 
market is held on a different day then you must 
prove the injury & show the actual damage before 
you can stop the holding of the second market 
(Jessel, M.B.). — Elwes v. Payne (1879), 12 
Ch. D. 408 ; 27 W. B. 704 ; on appeal, 12 Ch. D. 
475, 0. A. 

Aniujfaiionn Re!d. Hallaham Cattle Market Co. v. Tolman, 

[1915] 1 Ch. 300 ; Morpoth Corpn. v, Northumberland 

Farmers’ Auction Mart Co., [1921) 2 Ch. 164. Mentd. 

Manchester Corpn. v. Lyons (1882), 47 L. T. 677 ; 

Abergavenny Improvement CJomrs. t. Straker (1889), 

42 Ch. D, 8l 

833. •] — In a case where pltfs. proved 

that defts. had infringed their franchise of a market 
on Saturday by holding another market on 
Thursday : — Held : as defts.’ market was held on 
a different day from that of pltfs. damages would 
not be presumed by law as they would if it were 
held on the same day, but must be proved by pltfs. 
— WiNSFOBD Entertainments, Ltd. v, Winspord 
Urban District Council (1924), 23 L. G. R, 254. 

E, Sales in Shops and Dwelling-Houses, 

334. Right to prevent sales In shops— Claimable 
only by custom.] — Anon, (prior to 1612), cited in 
2 Brownl. at p, 179 ; 123 E. B. 884. 

Annotation : — Refd. Maoclestield Corpn. v, Podley (1833), 

4 B. & Ad. 397. 

836. .] — Newington Fair Case 

(1617), 2 Boll. Abr. 123. 

Annotationa : — ^Refd. Mosley v. Chadwick (1782), 7 B. & C. 

47, n. ; Mewolesfleld Corpn. v. Pedley (1833), 4 B. & Ad. 

397. 

836. .] — Qu, : if the grantee of a 

newly created market can, by virtue of such grant 
merely, maintain an action for disturbance of 
franchise, against a person selling marketable 
articles in his own shop, within the franchise, but 
not within the limits of the market place, on the 
market day. But a claim by immemorial custom 
to exclude others from selling such commoditi^ 
on the market day, except in the market place, is 
valid in law. Where a market for meat, etc. 
was proved to have been in existence in the reign 
of James I., proof that the grantees of the market 
had for the last hundred years appointed market 
lookers, that no butchers’ shops had existed out of 
the market place until 1810, & that the shops then 


set up were objected to by the ^antees, was held 
to be sufficient evidence of such immemorial right. 

— ^Macclesfield Corpn. v. Pedley (1833), 4 
B.&Ad.397; 1 Nev. & M. K.B. 708 ; 110E.R.604. 

Annotations : — ^Refd. Devlpes Corpn. t>. Clark (1836), 3 
Ad. Sc El. 506 ; Maoclesfleld Corpn. v. Chapman (1843), 

12 M. & W. 18 ; Brecon Corpn. v. Edwards (1862)> 1 H. 

C. 61 ; Penryn Corpn. v. Best (1878), 3 Ex, D. 292 ; liondon 
City Corpn. v. Low (1879), 28 W. R. 250; Manchester 
Corpn. «. Lyons (1882), 22 Ch. D. 287. 

337. .] — Devizes Corpn. t>. Clark 

(1835), 3 Ad. & El. 506 ; 111 B. R. 606. 

338. .] — The grant of a market does 

not of itself imply a right in the grantee to prevent 
persons from selling marketable articles m their 
private shops, within the limits of the franchise, 
on market days. Such a right can exist only by 
immemorial custom. — Macclesfield Corpn. v. 
Chapman (1843), 12 M. & W.‘18 ; 13 L. J. Ex. 32 ; 

2 L. T. O. S. 103 ; 7 J. P. 707 ; 7 Jur. 1041 ; 152 
B. R. 1093. 

Annoiaiiona : — ^Re!d. North & South Shields Ferry Co. e. 
Barker (1848), 2 Exch. 136 : Pope v. Whalley (186^. 

6 B. & S. 303 ; Fearon v. Mitchell (187 2), L. R. 7 Q. B, 
090 ; Penryn Corpn. v. Best (1878), 3 Ex. D. 292 ; London 
City Corpn. v. Low (1879), 28 W. R. 250 ; Manchester 
Corpn. V. Lyons (1882), 22 Oh. D. 287 ; Wilcox v. Steel, 
[1904] 1 Ch. 212. 

339. Or prescription.] — The gwmt 

of a market, with the addition of the words with 
all liberties & free customs to such a market belong- 
ing, does not imply a right in the grantee to prevent 
persons selling marketable articles on market da^ 
within the limits of the franchise. Such a right 
may be gained by immemorial enjoyment or 
prescription. 

Pltfs. claimed to be entitled by prescription to 
a meat market within a borough, & as Incident 
thereto they claimed the right to prevent butchers 
from selling meat in their own shops on market 
days within the limits of the franchise. The 
evidence was that from the time of living memory 
down to 1862 butchers who had shops in the 
borough closed them on market days, & resorted 
to the market & sold there, paying stallage : 
that in 1862 two butchers refused to do this, but 
on actions being brought submitted, & thence- 
forth paid toll for keeping their shops open on 
market days, & that deft, had paid a similar 
toll for some years before 1875, when he declined 
to continue the payment i — Held : the evidence 
was sufficient to support the claim to prevent the 
owners of shop from selling in them on market 
days. — ^l^NRYN Corpn. v. Best (1878), 3 Ex. D. 
292 ; 48 L. J. Q. B. 103 ; 38 L. T. 806 ; 42 J. P. 
629 ; 27 W. R. 126, 0. A. 

Annotati(m8 : — ^Reld. London City Corpn. v. Low (1879), 
28 W. R. 260 : Manchester Corpn. v, Lyons (1882), 22 
Ch. D. 287 ; A.-G. v. Horner (No. 2). [1913] 2 Ch, 140. 
Mentd. Heath v. Deane. [1905] 2 Ch. 86. 

340. Right to sell in shop or dwelling house — 
When accommodation insuflloient.] — ^M osley v. 
Walker, No. 91, ante, 

341. Or erect stalls opposite — By custom^ 

— Ellib V. Bridgnorth Corpn., No, 119, ants, 

342. In vicinity of statutory market.] - 

(1) Under the powers of an Act of 1844, the oorpu. 
of Manchester purchased the manorial rights of the 
manor of Manchester, which was co-extensive 
with one of the six townships included in the 
borough. Among these rights was an aAOlent 
francl&e to hold a market, which appeared to 
have been a Saturday market. After this, by 
Manchester Market Act, 1846, the corpn, were 
empowered to hold markets on such days as 
they should think fit at any places within the 


arises from acts done outside the nre- 
aorlbed limit, or done on different days 
from those speoifled, a question of faot 


arises. & proof must be adduced of 
actual disturbance by the persons 
sought to be made liable of injury 


to the rlghtfl of the patentee. — Dow»- 
aUlBR (MabquibLv. u'B»ebn (1867), 19 
E. Ir. 880.-^ 
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Markets and Fairs. 


Sect. 1 . — What amounts to ; Svb-sect. 3, E,, F . <fc 
G. Sect. 2 ; Stib-aects, 1 d: 2.] 

borough which they should appropriate as market 
places, & to charge any tolls not exceeding those 
mentioned in the schedule to the Act, which were 
higher than the old accustomed tolls, & to make 
certain charges for weighing which^ could not 
have been made under the old franchise : — -Held : 
there being under the Act a change of time, a 
change of place, an alteration of the old charges, 
an imposition of new charges, & an extension of 
the market from the township to the borough, the 
effect of the Act was to give the corpn. new rights 
of holding markets in substitution for the old 
franchise, & the old franchise was extinguished. 

(2) The corpn. brought an action to restrain 
defts. from selling eggs & dried fish on m^ket days 
in their shop. The shop was situated in a street 
which adjoined one side of one of pltfs.’ markets, 
& was on the opposite side of the street from, but 
not opposite to, the entrance from that street to 
the market. Defts. only sold their own goods 
in their shop in the ordinary course of business : — 
Held : this was no disturbance of the statutory 
right of market. — Manchester Corpn. v. Lyons 
(1882), 22 Ch. D. 287 ; 47 L. T. 677, C. A. 

jnnotcUiona : — As to (1) Befd. Abergavenny Improvoment 
Comra. r. Straker (1889), 42 Ch. D. 83 ; New Windsor 
Corpn. V. Taylor, [1899] A. C. 41 ; A.-G. v. Horner (No. 2), 
[19131 2 Ch. 140 ; Hailsham Cattle Market Co. v. Tolman, 
[1916] 1 Ch. 360. OeneraUvt Befd. Birmingham Corpn. 
V. Foster (1894). 70 L. T. 371. 

843. Mvate sale yard set up by In- 

dividuals*] — By virtue of a consolidatiog statute 
of 1883 the corpn. of Birmingham had the sole right 
to establish, & had in fact, a market for pigs. 
Under sect. 90 of this Act penalties were imposed 
upon any person selling or exposing for sale within 
the borough, any animals or articles, in respect of 
which tolls were authorised to be taken “ except 
in some market or fair lawfully authorised, or in 
his own dwelling-place, shop, or place of business 
... or on any farm or land in his occupation.*’ 
Defts. were an assocn. of six individuals who had 
set up within the borough a sale yard or private 
market for pigs, to which the public had access 
during market hours, & at which the pigs of anyone 
might be sold. In this sale yard there were 
common ways, & a common room provided for the 
frequenters of the market. All the sales of pigs 
were, however, effected through the individual 
members of the assocn., to whom alone the 
various stalls were let as yearly tenants ; & a 
charge of 2d, had to be paid by them to the 
assocn. for every pig sold, whether on the premises 
or not. ^ There was evidence that sales took place 
on portions of the yard not let to individual defts. : 
— Held : what defts. were doi^ as an assocn. 
& as individuals was not within the exceptions 
in the Act of 1883, but amoimted to a disturoance 
of the market rights of pltfs., which must be 
restrained by an injunction. — ^Birmingham Corpn. 
V. Foster (1894), 70 L. T. 371 ; 10 T. L. E. 309 : 
38 Sol. Jo. 290. 

AnnotcUion : — ^Beld. Hailsham Cattle Market Co. v. Tolman, 
[1915] 1 Ch. 360. 

Exemption under statute.]— Sect. 2, 

sub-sect. 6, A., poet. 

What Is a shop.]— Sect. 2, sub-sect. 6, A., 
poet. 


F. Inadequacy of Accommodation, 

844. Right to set up rival market.] — Essential 
to the complaint of an old market against a 
new one set up near it, that the old is competent 
to the accommodation of the public ; so hew the 
old proprietors must be able to keep it up 
properly ; the accommodation of the public being 
the principal thing. — Ex p, O’Eeily (1790), 1 Ves. 
112 ; 30 E. R. 266. 

AnnotcUion: — Hentd. Exp, Ford (1802), 7 Voa. 617. 

846. — ^ — .] — Be Islington Market Bill, No. 
352, poet, 

345, j — G reat Eastern Ry. Co. v, Gold- 

SMiD, No. 18, ante. 

847. Whether a defence to action for selling 
outside market.] — Prince v. Lewis, No. 302, ante, 

848. .] — Mosley v. Walker, No. 91, 

ante. 

849. Market unsuitable for special purpose — 
Sale of unbroken ponies.] — Wilcox v. Steel, No. 
322, ante. 

Duty to provide of adequate accommodation.] — 

See Part IV., Sect. 2, sub-sect. 2, ante. 

G. Juetification. 

350. Long acquiescence In disturbance by 
owner.] — Holcroft v. Heel, No, 29, ante. 

351. .] — Great Eastern Ry. Co. v. Gold- 

SMIB, No. 18, ante. 

852. Grant from Crown — Existing market In- 
sufficient.] — ^Where a corpn. had held a market by 
prescription, & the Crown afterwards granted to 
the corpn. a charter with these words, “ quod 
nullum mercatum infra aeptem leucae in circuM 
hurgi prcedicti per nos vel hceredes nostros alieno 
concedaiur'" : — Held: (1) such prohibition, if it 
could be construed to extend beyond that which 
is attached by the common law to the grant 
of a market, was void ; (2 ) the establishment of a 
new market, to be holden at the same times within 
the common law distance of the old market, was 
primd facie injurious to the latter, & therefore 
void ; the convenience of the public would not, 
under such circumstances, justify the grant of a 
new market. 

(3) Where the first charter purported to be 
panted “ de asaensu prcelatorum, comitum, efc., 
in instanii Parliamento convocaio” a new charter 
granted to hold a market within the prescribed 
distance would be void, & would be repealable 
by sci, fa. The words stated would have the effect 
of givi^ the first charter the authority of an Act 
of Parliament. 

(4) Such a charter could only be repealed by 
Act of Parliament. 

(5) If the market created by the first charter 
had not sufficient space for the accommodation 
of the public, & also, if part of the space originally 
allotted to it was employed or siiflered by the 
grantee to be employed for other purposes, 
without his providing as convenient a place for the 
public to buy & sell in elsewhere withm the limits 
of his mrant, such circumstances would furnish 
a good defence to an action brought by him against 
any person for selling out of the market ; they 
might also furnish ground for a sci. fa. to repeal 
the charter. ; whether such circumstances 

I would not render the grantee liable to an indict- 


PABT VII. SECT. 1, SUB-SECT. 3.— F. 

3^ 1. Bight to set up rival market.] 
"rOofROonen. v. Shinkwin (1826), 
Sm. & Bat. 395.— IR. 

PART VII. SECT. 1, BUB-SKCT. 3.-0. 
1. Esdcniing HUgeU tcUe or wureaeonablt 


stallages .} — Cork Corpn. 
(1826), Sm. & Bat. 395.— 


V. Shinswin 

IR. 


X — Although the taking of 

tolls on an animal not sold may be 
lU^ral, unlras sttoh tolls are demanded 
as Btaalage, still the levying of them 
oatmot form a Instlfloationfor setting 
up a rival market.— M idleton (Lob^ 


V. PovnajR (1886), 19 L. R. Ir. 1. — IR. 

B. Bolding market on iXUgdl days.] 
— Cork Cobfic. v. Shikkwin (1885), 
Sm. So Bat. 896.— IR. 

o. Abuse or neglect of franchise .] — 
Where the patentees of fatn remove 
them to any place within the precinct 
of their grant, if the accommodation 
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ment for a misdemeanour ? If they would, an 
action would also lie against him for his default. 

(6) While such ^ant remained unrepealed, no 
other market could be granted within the limited 
distance* 

(7) If by the terms of the grant the market 
was to be held in a fixed place defined & known 
by metes & bounds, should those limits not be 
sufficient, & the owner of the market have no power 
to enlarge them, a new market might be granted to 
such an extent as to supply the deficiency, but no 
more. — Re Islington Market Bill (1836), 3 
Cl. & /in. 613 ; 12 M. & W. 20, n. ; 6 E. R. 1630. 

Annotations : — As to (2) Bold. Wilcox v. Steel, 11904) 1 Ch. 
212 : Morpeth Corpu. v. Northumberland Farmers’ 
Auction Mart Co., 11921 ] 2 Ch. 154. As to (3) Reid. 
Windsor Corpn, v. Taylor (1898), 79 L. T. 450. As to 
(4) Reid. Manchester Corpn. v. Pevorley (1882), 22 Ch. D. 
294, n. As to (5) Reid. Q. E. Ry. o. Goldsmid (1884), 
9 App. Cas. 927 ; Scott v. Glasgow Corpn., (1899] A. C. 
470 ; Qingell & Foskett v. Stepney B. C., (1906] 2 K. B. 
468 ; A,-G. v, Horner (No. 2), [1913] 2 Ch. 140. OenerallVt 
Menid. Young «. Thank (1845), 6 L. T. O. S. 146 ; Newt-on 
V. Cubitt (1859), 5 C. B. N. S. 627 ; Ellis v. Bridgnorth 
Corpn. (1863), 15 C. B. N. S. 52 ; Wortley v. Nottingham 
L. B. (1869), 33 J. P. 806 ; Hammerton v. Dysart, [1916] 
1 C. 57. 

Inadequacy of accommodation.] — See Sub-sect. 
2, F., ante. 


Sect. 2.— STATUTORY PROTECTION. 

Sub-sect. 1, — Area Protected. 

See Markets & Fairs Clauses Act, 1847 (c. 14), 
s. 13. 

363. What are the ** prescribed limits ** — 
Boundaries ol borough — Markets & Fairs Clauses 
Act, 1847, (c. 14) s. 13.] — Caswell v. Cook, No. 
374, post. 

354 . District of urban authority — Public 

Health Act, 1875, c. 55, s. 166.]— Spurling r. 
Bantoft, No. 38, ante. 

366. ‘‘Town’’ — Addition of new streets — 
After local Act passed.] — By a local Act passed in 
1822 it was enacted that no person should sell any 
fish within the “ town ” of R, except in the market 
places thereof, & that any person offending against 
this provision should forfeit a sum of money. 
In 1876 resp. sold fish in M. street, which then was 
a main thoroughfare of the town of B., but in 
1882 its site was green fields ; M. street was not 
within the market places of R. ; — Held : the word 
“ town,” as used in the local Act, meant the 
collection of buildings from time to time called 
the town of R., & resp. had been guilty of an offence 
against that Act. — Collier v. Worth (1876), 1 
Ex. D. 464 ; 35 L. T. 345 ; 40 J. P. 808. 
Annotation: — Apld. Killmleter v. Fitton (1885), 53 L. T. 

959. 

366. Boundaries of borough 

subsequently extended by statute.] — By a local Act 
of 1822, 8. 42, it is an offence punishable on sum- 
mary conviction with a fine not exceeding £5 for 
any person to sell within “ the town of Rochdale,” 
other than within the limits of the market place 
there, except in the vendor’s private dwelling- 
house or the shop any . . . vegetables or other 
marketable commodities or provisions, etc. Resp. 
sold a quantity of potatoes in a street or place 
within the present municipal & Parliamentary 
borough of Rochdale, about a mile from & not 
within the said market place. The limits of the 
town are not defined in the Act of 1822, nor has 


any subsequent Act defined the meaning of the 
expression ” town of Rochdale ” as used in that 
Act ; but since 1822 the town has increased, & 
is now, & for many years has been, a municipal 
& Parliamentary borough, the boundaries of which 
have been extended & defined by Royal Charter 
& various Acts of Parliament, & the borough as 
now existing was constituted by a local Act of 
1872 by sect. 8 of which Act the boundaries of the 
town & borough were extended & made co- 
extensive with those of the Parliamentary borough 
as specified in the Boundary Act, 1868 (c. 46), & 
the provisions of the Act of 1872, & of various 
other Acts specified in sect. 8, & ‘‘of all other 
Acts at present applying to & in force in Sc in 
relation the existmg town & borough,” were to 
‘‘ apply to & be in force & in relation to the 
borough.” The street or place where the sale 
took place was an aggregation of about a dozen 
houses, & was within the extended bound^ies ; 
but prior to 1822 it was outside the then municipal 
borough, Sc though there were one or more detached 
houses here Sc there along the road leading from 
the market places to the spot in question, there 
was no continuous line of buildings on any part of 
the road. 

The justices were of opinion that the prohibition 
in sect. 42 of the Act of 1822 was limited to the 
town as it existed in 1822, Sc that the spot in 
question was not witliin the ‘‘ town of Rochdale ” 
within the meaning of the Act, Sc that the exten- 
sion of the borough for municipal purposes ffid 
not give a wider meaning to the expression 
“town of Rochdale” so as to extend the market 
rights to the extended borough, Sc the local 
Act of 1872 did not extend the provisions of 
any local Acts to the extended borough, but only 
applied all municipal Sc general Acts relatb^ 
to sanitary Sc local government matters in 
the old borough to the extended borough ; Sc 
they accordingly declined to convict resp. of an 
offence within that sect. : — Held : the justices 
were wrong in not convicting resp., inasmuch as 
the Act of 1822 must have contemplated a growii^ 
town, Sc the expression “ town of Rochdale ” in 
sect. 42 was intended to include not merely the 
then existing but the increasing town of coming 
years Sc that, under the Act of 1872, the provisions 
of the Act of 1822 apply to Sc are in force within 
the extended boundaries so as to make the ” town 
of Rochdale ” mentioned in the earlier Act com- 
prise, for all the purposes of that Act, the whole of 
the municipal borough as constituted by the later 
Act of 1872. — Killmisteb v. Fitton (1885), 53 
L. T, 969, D. C. 

Common law distance.] — See Sect. 1, sub-sect. 3, 
B., ante. 


SuB-sECJT. 2 . — Sale. 

367. Sale — Must be complete — Negotiations 
begim In shop or dwelling-house — Barg^iln com- 
pleted outside.] — ^Browne v. Skinner (1871), 35 
J. P. Jo. 100. 

358. Regular course of dealing — ^Delivery of 
goods to tradesman.] — ^Markets Sc Fairs Clauses 
Act, 1847 (c, 14), says ” no one shall sell or expose 
to sale tollable articles within the hmits of the 
market, except in his shop or house.” A farmer 


provided by them la Inadequate or the 
ohanse so Injurloua as to amount to 
an abuse of the franchise, the remedy 
of those Injured is not the setting up 
of a rival fair, — Midleton (Lord) v. 
POWSB (1886), 19 L. E. Ir. 1.— IR. 


PART VII. SECT. 2, SUB-SECT. 2. 

p. Bulk of articles sold substan- 
tially within area at time of contract 
of SoZe. l“LONnONI>BRRY COBPN. e, 
M'KlbinnEY (1876), I. E. 9 0. L, 61. 

-IR. 


q. .] — sale of goods on a 

market day ** within the prescribed 
limits ** of a town is' not within 10 Viet. 
0 . 14, B. 13, unless the bulk of the 
goods sold is, at the time of such sale, 
substantially *' within the preeoribed 
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Magistrates. 


Sect, 4. — Mandamus : StA-sect. 1, D,, E., J*. <fe (?.] 

grounds of appeal had been given, but the sessions 
respited the appeal to the next Easter Sessions 
without prejudice to the right of resps. to renew 
their objection then. At the Easter Sessions 
resps. did renew their objection, & the justices 
refused to hoar the appeal, on the ground that the 
sessions in Jan. had no power to respite : — Held : 
the Jan. sessions clearly had the power to respite 
the appeal, & had thought proper to exercise it ; 
&, the Easter Sessions having refused to hear the 
appeal on the ground that the Jan. sessions had 
no such power, the ct. granted a mandamus , — 
R. V , Lancashire JJ. (1847), 2 New Mag. Cas. 289 ; 
3 New Sess. Cas. 37 ; 17 L. J. M. C. 4.5 ; 11 Jur. 
1085 ; 11 J. P. J o. 820 ; suh nom, R. v, Lancashire 
JJ., Butley V . Ashton-under-Lyne, 2 Saund. 
& C. 163 ; 10 L. T. O. S. 138. 

1557. Justices having interest.] — Exp. Hopkins, 
No. 1447, ante. 

1558. No appeal given by statute.] — No appeal 
lies against a refusal by justices to grant a billiard 
license under Gaming Act, 1846 (c. 109), s. 10. — 
Ex p, Chamberlain (1857), 8 E. & B. 644 ,* 4 
Jur. N. S. 477 ; 120 E. R. 240 ; suh nom. R. v. 
Devon JJ., 30 L. T. O. S. 150 ; 6 W. R. 75 ; 21 
J. P. Jo. 773. 

1559. Appeal dismissed subject to case — Ap- 
plicants not having brought up case.] — Where 
quarter sessions have dismissed an appeal upon a 
point of practice, subject to a case, which applts. 
for the case have not brought up, this ct. will not, 
at their instance, grant a mandamus to enter 
continuances & hear the appeal. — R, v. West 
Riding JJ. (1834), 1 Ad. & El. 606 ; 3 Nev. & 
M. K. B. 757 ; 2 Nev. & M. M. C. 389 ; 110 E. R. 
1339. 

Ayinotaiion Apld. R. r. Suffolk JJ. (1837), G Ad. & El. 109. 

1560. Death of recorder before stating.] — 

Where the recorder of a city, who had heard an 
appeal against the poor rate & provisionally dis- 
missed the appeal subject to a case for the High 
Ct., which lie consented to state, died before stating 
the case, the ct. granted a mandamus to the newly 
appointed recorder to enter continuances & hear 
the appeal. — Liverpool Corpn. v. West Derby 
Union (1904), as reported in 3 L. G. R. 647, D. 0. 

Annotation : — Mentd. ITurnscy Schuol of Art v. Edmonton 

Union (1905), 94 L. T. 203. 

E. Rejection or Refusal of Evidence. 

1561. Refusal to hear further evidence — Prefaced 
by irregular observations.] — Tlie Ct. of K. B. has 
no jurisdiction to review the judgment of quarter 
sessions, except on a case sent up for their con- 
sideration ; therefore, where sessions, having 
heard the witnesses on one side, had refused to hear 
those on the other side in an appeal, on the ground 
that their testimony had been prefaced by observa- 
tions on the part of the advocate contrary to their 
usual practice, t he ct. refused to grant a mundamus 
to rehear the appeal. — R. v. Carnarvon JJ. (1820), 
4B. &Ald. 86; 106 E. R. 870, 

Annotations : — Distd. R. r. Cumberland JJ. (1836), 4 Ad. & 

Kl. 695. Consd. Ex p. Pratt (1837 ), 2 Nev. & P. K. B. 102. 

Befd. R. V. LancfiHhire JJ., Re Mann v. Johnson (1874), 29 

L. T. 886 ; R. v. Offlow General Income Tax Corars. 

(1911), 27 T. L. R. 353. M6lltd. R. v. Canterbury 

(Arebbp.) (1848), 11 Q. B. 483. 

1662. Decision on question of law.] — 

Sessions refused to hear any further evidence. 
On application to this ct. for a mandamus: — 
Held : the dismissal of the appeal was not a 
declining of jurisdiction, but a decision upon the 
hearing of the appeal ; & this ct. would not issue 
a mandamus even if the construction put upon 


the act were wrong. — R. v. Liverpool Recorder 
(1850), 1 L. M. & P. 082; 4 New Sess. Cas. 403; 
20 L. J. M. C. 35 ; 16 L. T. O. S. 198 ; 14 

J. P. 801. 

AnnMatUm : — Befd. R. v. Mills (1851), 15 J. P. 435. 

1563. Rejection of particular evidence.] — Deft, 
having been convicted of forcibly passing a turn- 
pike gate without paying toll, sessions, on ^peal, 
rejected evidence to show that the gate had been 
unlawfully erected, & this ct. refused a mandamus 
to compel sessions to receive such evidence, the 
admissibility of it being exclusively a question for 
the justices ; & the ct. also refused to issue a 
mandamus to sessions to hear an original complaint, 
toucliing the conduct of the trustees in the erection 
of the gate after a lapse of twenty six- years, from 
the time when it was erected, leaving the party 
to proceed by indictment for the nuisance, or by 
an action of trespass if his passage was obstructed. 
— R, V. Cambridgeshire JJ. (1822), 1 Dow. & 
Ry. K. B. 325 ; 1 Dow. & Ry. M. C. 86. 

Annotations: — Brid. R. v. Grant (1849), 13 Jar, 1026 ; 

R. V. Offlow General Income Tax Coinra, (1911), 27 

T. L. H. 353. 

1564. .] — R. V . Frieston (Inhabitants), 

No. 1500, ante. 

1566. .] — Wliere an inferior ct. declines to 

exercise a jurisdiction imposed on it by law, the 
ct. will, by mandamuSy enforce its proceeding ; 
but when it has acted, its judgment can only be 
reversed in the ct. on a case stated for its opinion. 
Therefore, where sessions refused to hear evidence 
on an appeal on the ground that the examinations 
were deficient in particularity the ct. refused a 
mandamus to compel them. — R. v. West Riding 
JJ. (1844), 1 New Sess. Cas. 247 ; 3 L. T. O. S. 
180 ; 8 J. P. 662. 

1560, Though erroneous.] — Where the 

sessions in an appeal from a conviction refuse, 
though mistakenly, to hear certain evidence 
tendered by applt., the Ct. of K. B. will not grant 
a mandamus to compel the justices to re-hear. 

The case amounts to no more than this, that 
sessions had made a mistake in point of law, & 
this ct. had no power to correct them. The 
certiorari having been taken away, there was no 
power in this ct. to review their decision. They 
had heard the appeal, & decided it ; & their 
decision must be final (Lord Denman, C.J.). — 
R. V. Berkshire JJ. (1837), 6 L. J. M. C. 156 ; 1 
J. P. 156 ; 1 Jur. 380. 

Annotation c—JHentd. R. v. York JJ. (1837), 1 Jur. 867. 

1567. Refusal to hear any evidence — Previous 
decision in exactly similar case.] — R. v. Wor- 
cestershire JJ., No. 1496, ante. 

1568. .] — A mistake as to date had 

been made in the copy of an order of removal 
served on applts., who entered an appeal against 
it. A correct copy was afterwards served, & a 
return of the former requested by reaps. ; applts. 
however, refused to return it, & entered a second 
appeal. Sessions heard & quashed the first appeal, 
but refused to hear the second, on the ground 
that it was in fact the same as the one already 
decided : — Held : sessions were not justified in such 
refusal, & a mandamus was granted to compel 
them to enter continuances & hear the second 
appeal. — R.v. Cornwall JJ. (1844), 6 Q. B. 9, n. ; 
1 New Sess. Cas. 314 ; 8 J. P. Jo, 439 ; 114 E. R. 
1160 ; previous proceedings, 1 New Sess. Cas, 
161 a. 

Annotation : — ^Ba!d. R. v. Glamorganshire JJ. (1846), 10 

J • P > 617. 

1569. .] — After the licensed tenant 

had gone out of occupation & before the license 
expired, H., as a new t^ant, applied to the general 



Markets and Fairs. 


554 


Sect, 2,—St€ii%Uory protection : Sub-sects, 2, 3, 4 


363. 


-•] — greengrocer within the 


living without the limits used to send all his butter 
to a shop within the limits in a course of dealing, 
being allowed the market price for the same : — 
Held : this was not a selling by the farmer within 
the limits within Markets & Fairs Clauses Act, 
1847 (c. 14), 8. 13. — Stretch v. White (1861), 25 
J. P. 485. 

Annotations: — Consd. Jenkins v. Thomas (1910), 104 L. T. 
74. FoUd. Lambert V. Rowe, [1914] 1 K. B. 38. Mentd. 
Pletts V. CampbeU, [18961 2 Q. B. 229. 

Compare No. 366, post, 

359. Oiler of goods to tradesman — ^Pur- 

chase by tradesman.] -—Hart r. Boucher, No. 367, 

post. 

Compare Nos. 368, 369, post, 

360. Sale made outside limits of market — De- 
livery made i^thln.] — ^The sale of an article liable 
to toll within a town under Markets & Fairs 
Clauses Act, 1847 (c. 14), is not a sale within sect. 
13, if the sale be without, although the delivery be 
within, the limits under the Act. — Bourne v, 
Lowndes (1858), 31 L. T. O. S. 114 ; 22 J. P. 354. 
Annoialion : — Expld. Lambert r. Rowe, [1914] 1 K. B. 38. 


361. .] — A farmer at liis own 

dweUing-house agreed to sell to a butcher two 
specific pigs at a certain price per score. By the 
terms of the contract the pigs were to be killed 
& delivered by the seller, & were to be at his risk 
until delivery, A few days later he killed & 
delivered the pigs at the purchaser’s shop, which 
was within the marked limits. Dead pigs wore 
tollable articles; — Held: the word “sell” in 
Markets Fairs Clauses Act, 1847 (c. 14), s. 13 
is to bo understood in a popular & not its strict 
legal sense ; for the purpose of that sect, the pigs 
wpe sold where the agreement was made, not- 
withstanding that the property did not then pass ; 
& the seUer had consequently not committed an 
offence within the sect, — Lambert v, Bowe, 
[1914] 1 K. B. 38 ; 83 L. J. K. B. 274 ; 109 L. T. 
939 ; 78 J, P. 20 ; 12 L. G. B. 68 ; 23 Cox, C. C. 
696, D. C. 

Annotation : — ^Hentd. Re Aagrlo Russian Merchant Traders 

& Batt (London), [1917] 2 K. B. 679. 

362. Sale made within limits of market — Subse- 
quent deUvery within.] — Besp. wa« charged before 
the magistrates of the city of E. for having in- 
fringed a private Act, which composed a fine on 
any person selling, offering, or exposing for sale 
any carcases or meat within the limits of the city 
& county of B., except within the markets. It 
was proved on Jan. 12, 1877, resp. delivered cer- 
tain carcases at a door within the limits, & that the 
carcases were then weighed & paid for, but it was 
alleged that they were delivered in pursuance of 
a previous contract, entered into between the same 
parties at the same place on Jan. 5. The summons 
was taken out for Jan. 12, A; the magistrates 
found that there had been a previous sale & pur- 
chase on J an. 5 ; — Held ; they should have con- 
victed applt. on the above facts, & if they had 
thought it necessary, they should have amended 
the summons by altering the date on which the 
offence was alleged to have been committed from 
Jan. 12 to Jan. 6. — Exeter Oorpn. v, Heaman 
(1877), 37 L. T. 634 ; 42 J. P. 603, D. 0. 


Annotations PoUd. Torquay 
Same v. Middleton (1883), 4 


jr Market Co. v. Bnrrldge, 
48 P. 71. WfM. Lambert 
3o* 


limits of the T. market used to order vegetables 
from B., a fanner outside, paid monthly* B. 
was charged with selling marketable goods without 
paying toll : — Held : B, was liable to pay the 
tolls. — ^Torquay Market Co. v, BuRRmas, 
Same v, Middleton (1883), 48 J. P. 71, D. 0. 

Annotations Contd. Lambert v, Rowe, [1914] 1 K. B. 88. 
Retd. JenUna v. Thomas (1910), 104 L. T. 74. 

364 . Sale by sample — ^To shopkeeper on 

market day.] — ^Brecon Oorpn. v. Edwards, No. 
305, ante, 

-.] — See, generally, Nos. 204-209, ante. 


SUB-SBC3T. 3. — Exposure for Sale. 

See Markets & Fairs Clauses Act, 1847 (c. 14), 
8. 13. 

365. What amounts to — Exposing stallion to 
view — ^ToU imposed by local Act.] — ^A market Act 
enacted that no person should sell or expose to 
sale in a certain district, except in the market 
place, any provisions or other goods mentioned 
in schedule F. Schedule P., amongst other things, 
contained this item ; “ For every stallion exposed 
to view, one shilling ” ; — Held : the sect, of the 
statute did not incorporate those words of 
Schedule F., so as to make it an offence to expose 
to view a stallion within the district, for the sect, 
applied only to “ exposing to sale.” — Luke v, 
Charles (1861), 25 J. P. 148. 

866. Delivery to regular customer — 

Bread.] — A baker living outside the limits of a 
borough, who in a mutual course of dealing, 
delivers bread to his customers within the borou A 
from a cart three days in the week, is not guilty 
of the offence of exposing for sale an article in 
respect of which tolls are authorised to be taken 
within prescribed limits. — White v, Yeovil 
CoRPN. (1892), 61 L. J. M. C. 213, D. C. 

Compare No, 358, ante, 

387 * Offer to regular customer — Course of 

dealing.] — ^B., residing out of the limits of a local 
J market, used to send butter to a customer [a re- 
tailer] within the limits of the market on a course 
of dealing, whereby the latter took as much as he 
pleased at the price, fixed, by B. ; — Held : this 
was not a selling or exposing to sale by B. within 
the limits of the market, so as to make him liable 
to the penalty imder Markets & Fairs Clauses 
Act, 1847 (c. 14), B. 13. — Hart v, Boucher (1862), 
26 .T. P. 216. 

868. .] — ^Pltfs. were authorised by 

a local Act to collect a toll ** for every cart use 
by any person for exposing or in which shall be 
exposed for sale any article,” etc. An aerated 
water dealer was in the habit of sending round a 
cart loaded with aerated waters to the houses of 
his customers. The man in change of the cart 
entered the house of the customer, tdok his order, 
& there & then delivered from the cart the goods 
ordered ; — Held : the goods were not exposed for 
sale within the meaning of the local Act, & no toll 
was therefore chargeame in respect of the cart. — 
Nbwton-in-Makbrfibld Urban Council v, Lyon 
(1900), 69 L. J. Q. B. 230 ; 81 L. T. 766 ; 48 W. B. 
222 ; 44 Sol. Jo. 176, D. C. 

Annataliona Philpott v. Allright (1906), 94 L. T, 

540. Bold. Jenkins v. Tbomas (191^, 9 L Q. R. 821. 

369. •] — ^By a bye-law of the borough 

D., “ every person or persons who shall hawk or 
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r. — Graoby f?. Banbrxpox 

Council, [1906] 8 

I. R.200.— m. 


PART VII. 6E0T. 2, SUB-SECT. 8. 
t. What amounts fo.]--WaBBKii v 
Adams (1869), 1. K. 5 0. L. 146.— IR. 



Part VIL — ^Disturbance, 666 


expose about the town for sale ” certain articles 
should pay a toll. Besp., who was in the employ 
of a manufacturer of mineral waters at R., brought 
into the borough of D. a van laden with mineral 
waters. He called at the houses & shops of regular 
customers to sell & deliver to them any mineral 
waters they might req[uire. The goods were not 
cried in the streets, & no effort was made to 
attract casual customers : — Held : reap, had not 
hawked or exposed about the town for sale the 
mineral waters, within the meaning of the bye- 
law. 

I io not think we are assisted in the least by the 
definition in Hawkers Act, 1888 (c. 33) (Law- 
KENOE, J.). — Philpott v. Allright (1906), 94 
L. T. 640 ; 70 J. P. 287 ; 4 L, G. R. 1013 ; 21 
Cox, C. 0. 128, D. C. 


Sub-sect. 4. — ^Articles upon Which Toll 

Imposed. 

See Markets & Fairs Clauses Act, 1847 (c. 14), 
s. 18. 

370, Article — Horse.] — Llandafp & Canton 
District Market Co. v. Lyndon, No. 380, post, 

371, ** Article, commodity or thing •* — Coal.] — 
A local Act imposed a penalty upon any person 
selling or exposing for sale out of the market place 
any article in respect of the sale or exposure for 
sale whereof in the market place a licence was 
required, & amongst the articles for the sale of 
which a licence was so required was “ every cart- 
load of hay, straw, grass, vetches, or other article, 
commodity, or thing, exposed for public sale, if 
drawn by one horse : — Held : coal does not come 
within the words in this clause “ other article, 
commodity, or thing,” & a person selling or ex- 
X)osing coal for sale outside the market place does 
not require a licence. — J ohnson v. Atkinson 
(1909), 101 L. T, 637 ; 73 J. P. 510 ; 7 L. G. R. 
1134, D. C. 

372, ''Marketable commodity” — Glngerade,] — 

A local improvement Act prohibited persons sell- 
ing elsewhere than in the market any meat, fish, 
vegetable, fruit, butter, cheese, or other market- 
able commodities, goods, wares, or merchandise. 
M., a servant of the manufacturer, sold gingerade 
in bottles from a waggon elsewhere than in the 
market ; — Held : gingerade did not come within 
the description of marketable commodities men- 
tioned in such enactment. — Morgan v. Kingdon 
(1875), 39 J. P. 471. 

378, " Provisions — Potatoes.] — The T. 
Market Act prohibited the selling within certain 
limits of the market com, grain, meat, fish, poultry, 
or other provisions, or any bulls, sheep, swine, or 
other live cattle which are usually sold in public 
markets : — Held : a shopkeeper selling potatoes 
came within the statute, tnese being “ provisions,” 
& also ” usually sold within market. ’’-S hepherd 
V. Folland (1884), 49 J. P. 166, D. C. 

374. Toll not payable on article — Toll on stall — 
Bale from door to door.] — ^Markets & Fairs Clauses 
Act, 1847 (c, 14), s. 13 enacts that, “after the 
market place is open for public use, every person, 
other than a licensed hawker who shall sell or 
expose for sale in any place within the prescribed 
limits, except in his own dwelling-place or shop, 
any articles in respect of which tolls are by the 
special Act authorised to be taken in the market,” 
shall forfeit 40s. A local Act enacted that “ the 


local board & their lessees may from time to time 
deniand & take from any person occupying or 
using any shop, stall, stand, bench, or ground 
space in any market place for the time being under 
the management of the local board, & used as a 
general market, such tolls as the local board or 
their lessees from time to time appoint, not ex- 
ceeding the several tolls specified in the schedule 
A. to the Act annexed : ” & the schedule in terms 
imposed the “ toll ” on the occupier of “ every 
shop, stall, or ground space ” in the market, & 
not upon the commodities sold or exposed for sale 
there : — Held : (1) a person who sold fruit & fish 
which are marketable articles, from door to door 
within the prescribed limits, did not thereby 
become liable to the penalty imposed by sect. 13 
of the general Act ; (2) the “ prescribed limits ” 
meant the limits to which the local Act applied, 
viz. the boundaries of the borough. — Caswell 
V. Cook (1862), 11 C. B. N. S. 637 ; 27 J. P. 183 ; 
142 E. R. 945 ; sub nom. Oasswell v. Cook, 31 
L. J. M. C. 185. 

Annotation: — As to (1) Ck)iud. Jenkins v. Thomas (1910), 
104 L. T. 74. 

876* Toll on cart — Whether sale subject 

to toll.] — ^By a table of tolls of a certain market 
there was to be a toll “ for every cart containing 
milk, fish or other goods, provisions, marketable 
commodities, or orticles, 6d.” Resp. sold imlk 
from a cart within the prescribed limits, & was 
summoned under Markets & Fairs Clauses Act, 
1847 (c. 14), s. 13 which was incorporated in the 
local Act, for unlawfully selling within the pre- 
scribed limits, milk in respect of which toll was 
duly authorised to bo taken in the market : — 
Held : the toll was a toll on every cart containing 
milk & not on the sale of milk, & resp. could not 
bo convicted for unlawfully selling milk withn 
the prescribed limits. — Jenkins v. Thomas (1910), 
104 L. T. 74 ; 75 J. P. 87 ; 9 L. G. R. 321, D. C. 

376. Unauthorised sale by agent — Liability of 
principal.] — By a market Act it was provided ; 
“ For preventing any encroachments ... on the 
said market, be it further enacted . . . that it 
shall not be lawful ... to vend or expose to sale 
any . . . meat ... in any shop ... & every 
person who shall so vend or expose to sale ” such 
meat on conviction shall forfeit £5 to be recovered 
by distress, & in default of distress imprisonment 
could be i^icted. Resp., who had only a pork 
licence for his shop, brought some sheep carcases 
to such shop for storage, intending to remove them 
to his stall in the market next morning. His 
wife, contrary to his instructions, & without his 
knowledge or authority express or implied, sold 
some of the mutton to a customer at the shem : — 
Held : resp. Was not liable to the penalty . — akb 
V, Dyer (1911), 104 L. T. 448 ; 76 J. P. 210 ; 9 
L. G. R. 348 ; 22 Cox, 0. 0. 413, D. 0. 

Annotation R«U. Public Prosecutions Director v, Wlt- 
kowskl (1911), 104 L. T. 463. 

SeCf gemrally. Criminal Law, Vol. XIV., pp. 40 
et seq. 


Sub-sect. 6. — Exemptions. 

A, Sales in Shops or Dwelling-Place, 

See Markets & Fairs Glauses Act, 1847 (o. 14), 
8. 13. 

377. What court may consider.] — ^Upon an in- 
formation, under Markets A; Fairs Clauses Act, 
1847 (c, 14), B. 13, the justices of W. decided that 


PART VU. SECT. 2. SUBHSfiOT. 4. 

a. JfOfc,] — Q uillioan e. Limbriok Mabboct (TatwrEBS) (1884), 14 L. R. Ir. 266.— IR. 
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8ed» 2 . — Statidory protection; Sttb-sed* 5, A. B,] 

a certein structure was not a “ shop *’ within the 
meaning of the sect., because : (a) It was not of 
a stable & substantial character ; (6) It was merely 
a stall, altered to evade this Act ; (c) Though 
it was possible for a customer to go inside to pur- 
chase, yet, from its size & arrangement, it was 
obviously intended that the seller shoidd stand 
inside, & the buyer outside, (d) It did not afford 
protection from rain, & goods could not be safely 
left there at night : — ifeld : though no one of 
these reasons was singly conclusive, yet the jus- 
tices rightly considered them all as material 
elements in the case, & the terms for which the 
premises were let was also an element to be con- 
sidered. Setnble : the word “ shop ’* means a 
place fit, not only for the sale, but also for the 
storing of articles, according to the nature of the 
business there carried on ; but where, from such 
a cause as the perishable nature of the articles, 
room for storing is not required, this definition 
does not hold. — Pope v, Whalley (1865), 6 B. & 
S. 303 ; 5 New Rep. 323 ; 34 L. J. M. C. 76 ; 11 
L. T. 769 ; 29 J. P. 134 ; 11 Jur. N. S. 444 ; 13 
W. R. 402 ; 122 E. R. 1208. 

AnnotcUwns : — Apld. O. E. Ry. r. Goldeniid (1884), 9 App. 

Cas. 927 ; Haynos v. Ford, [191 IJ 2 Ch. 237. Refd. 

Fearon v. Mitchell (1872), L. II. 7 Q. B- 990 ; Manchester 

*• 

378* Sale must be completed in house.] — 

Browne v, Skinner (1871), 35 J. P. Jo. 100. 

379. Shop must be adapted for Sc used for 
storage of goods.] — P ope v, Whauley, No. 377, 
anU. 

See, also, No. 384, post, 

380. Yard attached to dwelling-house of another 
person.] — local Act enacted that every pemon 
who “ shall sell or expose for sale, at any place 
within the limits of the Act, other than in hia own 
dwelling-house, or in any shop attached to & being 
part of any dwelling-house, any article in respect 
of which tolls are by this act authorised to be 
taken,” shall forfeit & pay any sum not exceeding 
40s. By a schedule to the Act a toll was imposed 
on horses : — Held : (1) a horse was an ” article ” 
mthin the above ^ct. ; (2) a sale by auction of 
horses by A., a licensed auctioneer, in a yard 
attached to the dwelling-house of B., within the 
district, was an offence against the Act. — Llan- 
DAFF & Canton District Market Co. v, Lyndon 
(I860), 8 C. B. N. S. 516 ; 30 L. J. M. C. 106 ; 2 

’ 25 J. P. 295 ; 6 Jur. N. S. 1344 : 8 
W. R. 693 ; 141 E. R. 1267. 

381. Shop attached to dwelling-house of another 
person.]— W iltshire v, Willett-, No. 392, post, 

382. Vessel moored to side of wharf.]— A local 
Act enacted that ” every person who shall sell or 

place within the limits of 
this Act, other than in any existing market place, 
or the market house & market places to be estab- 
lished under this Act, or in his ownu dwelling- 
house, or in any shop attached to &> being part of 
any dwelling-house any article in respect of which 
wlls are by this Act authorised to be taken, other 
eggs, butter, & fruit, shall forfeit 40s.” 

* J’^vessel moored to a wharf on the old canal 
within the limits was not a ‘‘ shop ” within the 
^emption. — ^Wiltshire v. Baker (1861). 11 

Qn?* w ’ 31 L. J. M. C. 10, n. ; 5 L. T. 
356 ; 10 W. R. 89 ; 142 E. R. 787. 

■NT «talL] — P ope v, Whalley, 

No. 377, ante, * 

.]— Rest), was the occupier of a stall 

standing on vacant land in the borough of Bolton. 


The stall was open for part of the day only. So resp. 
removed the unsold goods each evening when he 
closed the stall. Resp. was not the holder of a 
licence as hawker, auctioneer, or otherwise, So he was 
summoned for exposing cheese for sale on the stall 
without a licence contrary to a local Act, which 
provided that “ every person, other than a licenced 
hawker or auctioneer, who shall sell or expose or 
offer for sale in any place in the borough, except 
in his oi^Ti dwelling-house or shop, or in a place 
appointed by the corpn. a public market ^ace, 
any marketable commodity, except fresh eggs, 
butter. So milk, shall for every such offence be liable 
to a penalty.” The justices dismissed the infor- 
mation on the ground that resp. kept a ” shop ” : 
— Held : as the object of the Act was to prevent 
the setting up of a market which would be a rival 
to the corpn. market, the stall was not a “ shop ” 
within the meaning of the Act, So the justices 
ought to have convicted resp. — Pike v, .Tones 
(1922), 128 L. T. 373 ; 87 J. P. 36 ; 20 L. G. R. 
798 ; 27 Cox, C. C. 370, D. C. 

385. Shed adjoining & fixed to house.] — By 

Markets & Fairs Clauses Act, 1847 (c. 14), s, 13, 
after the market place is open for public use, 
every person, other than a licenced hawker, who 
shall sell, or expose for sale, in any place within 
the prescribed limits, except in his own dwelling- 
place or shop, any articles in respect of which tolls 
are authorised to be taken in the market, is mafie 
liable to a penalty not exceeding 40s. Applt. 
was the tenant of a dwelling-house So shop So a 
piece of ground in front of the shop, in the town 
of B. ; there was a wooden shed affixed to the 
house. So supported on wooden posts, which had 
been erected over the piece of ground for eighteen 
years, So previous to the erection of the shed stone 
flags had been built into So formed part of the 
house, which projected 3 feet from the house, & 
these flags helped to support the wooden shed. 
Applt. after a market had been opened for the town, 
exjpoBed potatoes So other vegetables for sale out- 
side his house & shop, upon the piece of ground 
& beneath the wooden shed. So was convicted by 
justices on an information charging that he had 
contravened the above sect. On a case stating 
the above facts : — Held : the facts showed that 
the shed was part of the applt. ’s dwelling-place 
or shop, So the justices were wrong in convicting 
him. — Ashworth v, Heyworth (1869), L. U. 4 
Q. B. 316 ; 10 B. & 8. 309 ; 38 L. J. M. C. 91 ; 20 
L. T. 439 ; 33 J. P. 665 ; 17 W. R. 668. 

Annotatians ;—Reld. Wilson v. Cunllfle (1874), 29 L. T. 913 ; 

Manchester Corpn. v. Lyons (1882), 47 L. T. 677. 

386. l4urge hall separated from dwelling by 
yard.] — ^Fearon v, Mitchell, No. 89, ante, 

887. Pen behind Inn.]— -P. sold to dealers So 
others pigs in a pen within the yard at the back of 
the Swan Inn, being allowed to do so by the 
landlord. The place was within the limits of the 
local market, So the local Act prohibited all per- 
sons publicly exposing for s^e animals, etc., 
except in, upon, or in front of the seller^s house, 
shop, or premises : — Held : there was an exposing 
for sale. So the pen was not a house, shop, or pre- 
mises within the meaning of the proviso. — Ito- 
KINS V, Abber (1873), 37 J. P, 406. 

. 888. Bale yard adjoining dwelling-house.] — 

Applt. was convicted under a local Act in similar 


language to Markets So Fairs dauses Act, 1847 
(c. 14), 8. 18, which prohibits a person from selling 
or exposing for sale within the l^ts of a market 
articles for which tolls are authorised to be taken, 
except in his dwelling-place or shop. Applt, re- 
sided in a street within the limits, dc occupied a 


to Markets So Fairs dauses Act, 1847 
18, which prohibits a person from selling 
xg for sale within the limits of a market 
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lai’ge yard adjoining hie residence, in which were 
sheds &> other places for sale of cattle ^ sheep, 
& he exposed there for sale two hundred sheep. 
The entrance to the yard was from the street 
through double doors. After passing through the 
doors there is a place about 30 feet by 20 feet, 
covered in by beams & flooring. Applt. resided 
in a small house, supported by pillars on either 
side of this place, the floor of his house forming 
the ceiling of this under space ; the yard extended 
further back without a ceiling, to about 158 feet 
from the doors. There were stairs from the dwell- 
ing-house down into the covered space, & this 
was the communication between the yard & sheds 
& the house : — Held : the yard & sheds were not 
the dwelling-place or shop of applt., & he was 
rightly convicted. — McHole v. Davies (1875), 1 
Q. B. D. 59 ; 45 L. J. M. 0. 30 ; 33 L. T. 502 ; 40 
J. P.548 ; 24W. R. 343. 

Annotaliona : — ^Befd. Wright v. Wallasey L. B. (1887), 18 

Q. B. D. 783 ; Clayton v. Le Roy, [1911] 2 K.B. 1031. 

389. Skittle alley of Inn hired for two days.] — 

By a local Act, which incorporated the provisions 
of the Markets & Fairs Clauses Act, 1847 (c. 14) , 
any person not licenced was prohibited under a 
penalty from selling or exposing for sale manu- 
ffiwitured goods “ in any open place within the 
limits of the market, except in his own dwelling- 
place or shop.” Resp. who had no licence, sold 
& exposed for sale manufactured goods in the 
skittle alley of an inn, rented for that purpose 
from the landlord, Sa within the prescribed limits. 
The alley was under cover & connected with the 
house ; the goods were ranged on a table near to 
which resp. stood : — Held : such place was an 
“ open place ” & not a ” shop,” witliin the mean- 
ing of the local Act. — Hooper r. Kenshole 
(1877), 2 Q. B. D. 127 ; 46 L. J. M. C. 100 ; 36 
L. T. Ill ; 41 J. P. 182 ; 25 W. R. 368. 

Annotation: — Reid. Wright v. Wallasey L. B, (1887>, 18 

Q. B. I). 783. 

390, Large wholesale warehouse — Used for sales 
on commission.] — The Southwark Borough market 
was founded by a local Act, & by an amending 
Act it was provided that if any poulterer, country 
chapman, victualler, gardener, fruiterer, fish- 
seller, or any other person, should sell or expose 
for sale by way of hawking or otherwise any 
poultry, fish, fnut, herbs, oatmeal, or other victuals 
or provision whatsoever, in any private house, 
lane, alley, inn, warehouse, street, stall, common 
passage, or other place whatsoever, within 1,000 
yards of the market, but only in his own shop or 
shops, or in the public market place, he should be 
liable to a penalty. In modem times the market 
had become a fruit & vegetable market only, & 
the business carried on there was wholesale. A 
former salesman at the market obtained a lease 
of a lajge four storeyed building fronting the 
market. He used the ground floor for the sale of 
fruit & vegetables, the second & third floors for 
the storage of ^oods intended for immediate sale 
& for the ripening of bananas, & the fourth floor 
for domestic purposes. The business which he 
carried on on these premises was a wholesale 
business, he sold goods on commission as well 
as goods of his own. In an action by the market 
authorities for an injunction to restrain him from 
carrying on this business : — Held : deft, was carry- 
ing on business in his own shop within the meaning 
of the Act & the action failed. — Haynes v. Ford. 
[1911] 2 Oh. 237 ; 80 L. J. Ch. 490 ; 104 L. T. 
696 ; 75 J. P. 401 ; 27 T. L. R. 416 ; 9 L. G. R. 
702, 0. A. 

ArmetaHon : — Apld. Hallaham Oattle Market Co. v. Tolman, 

119161 2 Ch. i: 


391. ** Immediately In front ” of shop, dwelling- 
house — ^Footpath between stall & house.] — ^R. v. 

Durham Co. (1857), 29 L. T. O. S. 247 ; 

21 J. P. Jo. 452. 

392. Whether mode of sale material — Sale by 
auction.] — ^A local market Act imposed a penalty 
on “ every person who shall sell or expose for sale 
at any place within the limits of the Act, other 
than in an existing market place, etc., or in his own 
dwelling-house, or in any shop attached to & being 
part of any dwelling-house, any article in respect 
of which tolls are by the act authorised to be 
taken,” etc. Markets & Fairs Clauses Act, 1847 
(c. 14), incorporated in the local Act, except so 
far as it is expressly varied thereby, by sect. 13, 
imposes a penalty on any one ” who shall sell, 
etc., except in his own dwelling-house or shop,” 

& is therefore varied as above by the local Act. 
Resp. sold goods by auction in a room in a house 
which was not his own dwelling-house : — Held : 
he was within the exemption of the local Act, the 
evidence being that the room was a ” shop ” ; 

& it made no (difference that the sale was a sale by 
auction. 

If it was a shop, the mode of selling therein 
cannot deprive it of the ordinary privilege attached 
to a shop (Byles, J.). — Wiltshibb v. Willett 
(1861), 11 C. B. N. S. 240 ; 31 L. J. M. C. 8 ; 5 
L. T. 355 ; 26 J. P. 312 ; 10 W. R. 44 ; 142 
E. R. 788. 

Annotations: — CoDSd. CJlayton v. Le Roy, [1911] 2 K. B. 

1031. Retd. Hailsham Cattle Market (3o. v. Tolman, 

[1915] 1 Ch. 360. 

B, Sales on Premises in Occupation of Seller* 

393. Exemption acquired by prescription — 
Whether exemption extends to new premises — On 
removal of market.] — London Corpn. v . Low, 
No. 329, ante* 

394. Exemption by local Act — Sale by auctioneer 
in field.] — ^Rutherford v. Straker (1887), 42 
Ch. D. 85, n. ; 58 L. J. Ch. 718, n. ; 60 L. T. 
756, n., D. C. ; subsequent proceedings, sub nom. 
Abergavenny Improvement Comrs. v, Straker 
(1889), 42 Ch. D. 83. 

Annotation .— R(jfd. Hailftham Cattle Market Co. v, Tolman 

(1915), 113 L. T. 264. 

395. .] — (1) The Comrs. of a town 

were by their Act incorporating the Markets & 
Fairs Clauses Act, 1847 (c. 14), empowered to set 
up a market and take tolls for articles sold therein. 
Sect. 47 of the local Act imposed tolls on all per- 
sons selling except on premises in their own 
occupation. Markets & Fairs Clauses Act, 1847 
(c. 14), s. 13, imposes penalties on all persons sell- 
ing except in their own dwellings or shops ; — 
Held : an auctioneer holding sales on a field in 
his own occupation could not be sued for disturb- 
ance of the market, though apart from the special 
Act that mode of sale would have been a disturb- 
ance of an ancient market. 

(2) Where the privileges of a market have been 
enlarged by statute, the common law rights in 
respect of the market as an ancient market are 
gone, & its privileges are thetee of a modem market, 
as conferred by the statutory provisions. Where, 
therefore, upon the construction of the statutes 
authorising & regulating a market, the owner of 
land adjoining the market was not liable either 
for tolls or penalties for holding a rival market 
upon that land : — Held : the owners of the statu 
tory market could not maintam an ^tion for dis- 
turoance of their market by the adjoining owner 
but, on the other hand, must bj3 restrained from 
interfering with his market by attempting to exact 
tolls from persons using the some^ 



558 


Mabeets akd Fairs. 


tS'ecf. 2 « — Stidutory protection : Stib^ect. 6, B, <& C. 

Sect 8 1 Sub-secte^ 1&2, Part VIII > Bed. 1 : 

Sub^eect* 1.] 

(3) Qu , ; whether, when the Acts regulating the 
statutory market give a remedy by distress in 
respect of the tolls & penalties imposed by the Acts, 
but confer no express remedy for disturbances of 
the market, an action for disturbance will lie. — 
Abergavenny Improvement Combs, v. Straker 
(1889), 42 Ch. D. 83 ; 68 L. J. Ch. 717 ; 00 L. T. 
756 ; 38 W. R. 158. 

Annotation : — Aa to (2) Consd. Hailsham Cattle Market Co. 

V. Tolman (1915)» 113 L. T. 254. 

396. Sale by aucttoneer in building.] — 

Pltf. CO., which was incorporated under 26 &. 26 
Viet. c. 89, was empowered by a private Act to 
hold a cattle market at a certfdn town on every 
alternate Wednesday throughout the year. In 
1914 deft, acquired land, & occupied the same 
within the limits over which pltf. co.’s rights 
extended, & he erected thereon buildings which 
were used for cattle & other animals, in respect 
of which toUs were payable when sold in pltf. 
co.’s market & for selling purposes. Deft, held 
auction sales of such cattle & other animals every 
third Tuesday : — Held : the acts of deft, being 
confined to excepted land — that was to say, land 
belonging to him or in his occupation within the 
meaning of sect. 42 of the private Act — & the same 
being on days other than market days, pltfs. were 
not entitled to an injunction restraining i^iTn ^m 
establishing a market on such land. — HATTjfftAM 
Cattle Market Co. v. Tolman, [1915] 2 Ch. 1 ; 
84 L. J. Ch. 607 ; 113 L. T. 254 ; 79 J. P. 420 ; 
31 T. L, R. 401 ; 69 Sol. Jo. 493 ; 13 L. G. R. 926, 
C. A. 

See, also, No. 392, ante, 

897. Sale by commission.] — Haynes v. 

Ford, No, 390, ante, 

C, Sales by Hawkers and Pedlars, 

See Part XI., post. 


of taking bail from the offender to answer the 
charge. — R, v, Richmond (1722), 8 Mod. Rep. 
96 ; 88 B. R. 74. 

For toUs.]— Distress, Vol. XVIII., 

pp. 426, 427. 

As damage feasant.l — See Distress, Vol. 

XVIII., p. 443, Nos. 1803-1807. 

406. Injunction — To restrain rival market.] — 
Pltfs. owned an ancient market, held weekly on 
Thursdays. Defts. put up stalls on a neighbour- 
ing close, & proposed to hold sales there on 
Mondays. An interlocutory injunction having 
been granted to restrain defts. from holding the 
sales & injuring pltfs.’ franchise : — Held : on the 
balance of convenience, as it would be difficult to 
assess the compensation on defts. succeeding at 
the trial if the injunction stood, while, if there 
were no injunction, pltfs. need suffer nothing if 
they succeeded, the injunction must be dissolved 
on defts. undertaking to keep an account. — 
Elwes V. Payne (1879), 12 Ch. D. 468 ; 48 L. J. 
Ch. 831 ; 41 L. T. 118 ; 28 W. R. 234, 0. A. 

Annotaiions .■—ttai. Abergavenny Improvement Comra. v. 
Strakor (1889), 42 Ch. D. 83 ; Halfeham Cattle Market 
Co. V. Tolman (1915), 113 L. T. 254 ; Morpeth Oorpn. r. 
Northumberland Farmers* Auction Mart Co., [1921) 2 
Ch. 154. Montd. Manchester Corpn. v. Lyons (1882), 47 
L. T. 677. 

407. .] — Great Eastern Ry. Co. v. 

Goldsmid, No. 18, ante. 

408 . J — ^Wilcox v. Steel, No. 322, 

ante, 

409. ToU-free market.] — ^Morpeth 

I Corpn. v. Northumberland Farmers’ Auction 

Mart Co., No. 316, ante, 

410. Obstruction of persons frequenting 

market.] — ^Horner v. Whitechapel Board op 
Works, No. 312, ante. 

411. Abatement of nuisance — Building ex- 
cluding public.] — Thompson v. Gibson, No. 311, 
ante. 


Sub-sect. 2. — Under Statute. 


Sect. 3.— REMEDIES. 

Sub-sect. 1. — ^Apart from Statute. 

398. Trespass— For wrongful collection of toll.] 

— De Chaunce V, De Twenge & De Ros (1337). 
Y. B. (Rolls Series) 11 Edw. 3, p. 38. 

399. Obstruction of persons frequenting 

market.]— D enesham’s (Abbot) Case (1356), 
Y. B. 29 Edw. 3, fo. 18 B. 

Anwtations : — ^Refd. Keble v. Hlckerlugell (1707). Kel 
W. 273 ; Allen v. Flood, (1898) A. C. 1. ^ 

“ Disturbance,] — Dent v. Oliver, No. 

309, ante, 

401, 


vTT damage.]— Ashby v. 

White, No. 317, ante , 

402. Evasion of toll— Goods sold out of 

mwket.]— Blakey v. Dinsdale, No. 299, ante , 

„ — :;r sample.] — Tbwkes- 

V, Bricknell, No. 297, ante , 

J — ^Brecon Oorpn. v, 

Edwards, No. 806, uTite , 

v Ss^z'ure & s^e of goods — Goods Improperly 
brought to mwket,]— An attachment lies against 
a town clerk for attaching & selling goods brouaht 
improperly into the market of the town, instead 


'412. Information tor statutory penalty — By 
whom laid — Penalty made payable to market 

company.]-^A co. was constituted, by a public 
statute, with authority to construct a market 
house, which was to be the only market house in 
T., & to demand tolls for certain goods sold there, 
& to let sheds, stalls, etc., in the market. It was 
enacted that any one who, with certain exceptions, 
should sell, elsewhere than in the market, goods 
liable to such toll, should forfeit & pay to the co. 
any sum not exceeding 40«. : — Held : no con- 
viction could be made under this clause, unless 
upon information at the instance of the co. — 
Although several clauses of the Act appeared to 
have in view the general convenience of the in- 
habitants of T.— R. V. Hicks (1866), 4 E. & B. 
683 ; 8 0. L. R. 833 ; 24 L. J. M. 0. 94 j 24 L.T. 
O. S. 252 ; 19 J. P. 516 ; 1 Jur. N. S. 664 ; 3 
W. R. 208; 119E. R. 232. 

Annotations Ckile v, Coulton (1860), 24 J. P. 596; 

Aaderaoa v, Hamlia (1890), 25 Q. B. D. 221. 

418. — - — Assoelation of retail dealers.] — 

An association of retail dealerl, many of whom 
deal in tollable articles in a pl^e in which the 
Markets & Fairs Clauses Act, 1847 (c. 14), is applic- 
able under Public Heidth Act, 1876 (o, 66), s. 167, 


PART VII, SECT. 8, SUB-SECT. 1. 


witn appct.*8 

hAfiVSir® of holding a market by 
holding a market for the sale i 

pnrohaso of prodnoo. in consequence 


dealers 'wrae regularly freqnenting 
reaps.* market to the prejudice of 

an interiin Interdict 
should he granted restraining retps. 
from holding their market. — D ubbar 
McNioiPALmr V, Maeohhbdxr Mob- 
QJ^^TwgTBKS) (1897), 18 N. L. R. 


^611 .1 — Dorban CoBPN* 

McDonald (1908), 29 N, L. E. 726. 
— S. AP. 

b. What ploinfiff musf prove-^ 
Franchise to hM market or 
possession of /ronehisa}— FrraaBBALD 
^ OoNNOBS (1871), I. K. 6 a h, 191.— 

ln« 
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may, by their servant, take proceedings as ^arty 
ag^eved within the meaning of Public Pfealtn 
Aet, 1875 (c. 55), s. 263, for the recovery of penalties 
for selling tollable articles in that place contrary 
to Markets & Fairs Clauses Act> 1847 (c. 14), 
B. 13. — Rose V, Taylebson (1898), 62 J. P. 181, 
D. 0. 

414 . Effect of statute on non-statutory remedies 
— Statutory remedy of distress for tolls — Whether 
trespass for disturbance lies.] — Abergavenny 
J joiovHMENT CoMRS. V. Strakbb, No. 395, artie, 

415 . Summary remedy given before special 

tribunal — Equitable remedies not excluded.] — 
Where an ancient market is regulated by an Act 
of Parliament, an action at law will lie for dis- 
turbance of the market, notwithstanding pro- 
visions giving a summary remedy before a special 
tribunal. But the remedy formerly administered 
by the Ct. of Ch. by injunction was more extensive 
than any common law remedy, & may be invoked 
to prevent an invasion of proprietary rights, 
whether newly created or merely confirmed by 
statute, unless the statute expressly or by a neces- 
sary implication excludes that remedy, & the cb. 
will not infer this intention from a provision for 


the purpose of protecting the right. — Stevens v, 
Chown, Stevens v. Clark, [1901] I Ch. 894 ; 70 
L. J. Ch. 671 ; 84 L. T. 796 ; 65 J. P. 470 ; 49 
W. R. 460 ; 17 T. L. R. 313. 

Annotations : — Oozisd. Fraser v. Fear <1912), 107 L. T. 423. 

Reid. Yorkshire Miners" Assoon. v. Howden, [19051 A. C. 

256. Mentd. A.‘G. v. De Wlnton, [1906] 2 Ch. 106 ; 

Panasotis t). S.S. Pontiac, [1912] 1 K. B. 74. 

Compare Nos. 342, 343, ante, 

416. Loss of remedy — Whether by condonation 
— Toll accepted after first refusal to pay.] — Resp., 
at nine o’clock in the morning, sold certain market- 
able vegetables, he not having a licence, nor having 
previously paid the market tolls, & upon being 
required to pay the same, he refused. At seven 
o’clock in the evening of the same day he paid the 
toll, & was afterwards summoned for the offence 
of selling these goods without having a licence 
or having paid the toll ; & at the hearing, the 
justices being of opinion that by the subsequent 
payment of the toll the offence was condoned, they 
dismissed the information ; — Held : the justices 
were wrong, & the offence was one which could 
not be condoned. — Carter v. Parkhouse (1870), 
22 L. T. 788 ; 34 J. P. 438, 


Part VIII. — Forfeiture, Extinction, Abolition and Prohibition. 


Sect. 1.— FORFEITURE AND OUSTER. 

Sub-sect. 1. — Grounds of Forfeiture, 

417. Holding on unauthorised day — Market.l — 

Anon. (1348), Y. B. 22 Lib. Ass. fo. 93, pi. 34 ; 
16 Vin. Abr. 246. 


Annotations : — ^Mentd. Novire Case (1605), 7 Co.Rcp. 33 a ; 
Shrewsbury's Case (1610), 9 Co. Rep. 40 b. 

41g. Pair.] — Newcastle (Duke) v, 

Worksop Urban Council, No. 176, ante, 

419. Holding on additional day — Fair.] — 
Anon. (1348), Y. B. 22 Lib. Ass. fo. 93, pi. 34 ; 
16 Vin. Abr. 246. 

Annotations : — Hentd. NevU’s Case (1605), 7 Co. Rep. 33 a ; 
Shrewsbury’s Case (1610), 9 Co. Rep. 46 b. 


420. Market.] — A.-G, v, Horner, No. 

45, ante. 

421. Non-appearance to writ of quo warranto — 
Questioning right to market.] — Anon. (1475), 
Y. B. 15 Edw. 4, fo, 6, pi. 12. 

422. Non-user.] — The non-user of fairs, 
markets, or courts, is a cause of forfeiture, for the 
subjects have an interest in their being held. — 
Leicester Forest Case (1607), Cro. Jac. 165 ; 
79 E. R. 136. 

Annotations : — Meotd. Grammer v. Watson (1685), 1 Lut. 
74 ; Malvern Hills Conservators v. Whitmore (1909), 
100 L. T. 841. 

428. Neglect to take toll — Toll may be forfeit 
without market.] — R. v. Maidenhead Corpn. 
(1620), PaJm. 76 ; cited in 2 Show, at p. 266 ; 81 
B. R. 986. 


Annotations: — ^Retd. Northampton Corpn. v. Ward (1745), 
1 WUa. 107 ; Stamford Corpn. v. Pawlett (l830). 1 Cr. & 
J. 67 ; Wright v. Bruister (1832), 2 L. J, K. B. 6 ; Look- 
v. Wood (1841), 8 Q. B. 31 ; Lawrenoo v, Hitoh 
[}868), L^. 3 Q. ^621 ; Newcastle v. Worksop U. C., 
[l§02l 2 CJh. 146. Mentd. Weymouth (Itorpn. v. Nugent 
[1866), 6 B. & 8, 22. 

424. Failure to carry out obligation of grant — 


Failure to provide sufQcient accommodation.] — 

Re Islington Market Bill, No. 352, ante. 

425. .] — franchise right to a market or 

fair with the tolls belonging thereto, imports a 
holding by the owner of the right under the Crown, 
either upon foot of an extent charter or by pre- 
scription which assumes the former existence of 
such a charter, & such a right of market is in its 
very nature an exclusive right, & one which 
imports not merely a title in the grantee to enjoy 
the benefits conferred upon him by the grant under 
which he claims title, but also a correlative obliga- 
tion to provide proper accommodation for 9ie 
market, & for its due regulation, & the grant is 
held by the grantee subject to an implied liability 
to its being recalled by the Crown, by proceedings 
by sci. fa.y in case of his failure to properly dis- 
charge its accompanying obligations. But if 
after such a grant has been made by the Crown 
the three estates, which conjointly constitute 
Parliament, step in, whether on the solicitation 
of the grantee or otherwise, & by their joint a-ct 
create the same rights or larger or different rights 
of the same nature & character in favour of the 
grantee, it seems to me that of necessity these 
Parliamentary rights, emanating as they do from 
a paramount authority, must supersede those 
which the grantee was previously holding from 
the Crown ^one, & that after the passing of such 
an Act there can be no continuing tenure by the 
grantee under his original title, nor a continuance 
of his prior accountability on foot thereof to the 
Crown (Little, V.-O.).— ^Ianchbsteb Corpn. v. 
Pbvbblby (1876), 22 Ch. D. 294, n. 

Annotations : — Apld. Manchester Coxpn. v. Lyons (1882), 
22 Ch. D. 287. €onBd..Taylor v. New Windsor Corpn., 
[1898] 1 Q. B. 186. R^. London Corpn. v. Low (1879), 
49 L. J. Q. B. 144 ; G. E. Ry. v. Goldamid (1884), 9 App. 
Cas. 927. 


PART Vlll. SECT. 1, SUB-SECT. 1. 

«. Waitwr of forfsHure.] — ^A forfeiture may be waived by the Crown, &: such waiver may be proved by the continued 
aooeptanoe of Grown rent.— Mimbton (Lord) v. Power (1886), 19 L. R. Ir. 1.— IR. 
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Sect* 1. — Forfeiture and ouster : Suh'aect*2* Seda* 
2 dr 3. PaH IX. Sect. 1 ; Sub-sects. 1 dr 2, A., 
B.y C., D.t E. dr F . ; sub-sects. 3 dr 4, (a).] 

Sub-sect. 2. — Effect of Forfeitubb. 

426. Market or lair not extinguished.] — 

Heddey V. Weuhouse, No. 177, ante. 


Sect. 2.— EXTINCTION. 

Market held under charter — By repeal ol charter 
— On scire facias.] — See Crown Practice, Vol. 
XVI., p. 246, Nos. 435, 430. 


427. Granted with consent ol Parliament — 

By Act ol Parliament.] — Ee Islington Market 
Bill, No. 352, ante. 

Statutory right superseding existing franchise.] — 

See Nos. 33-35, ante. 


Sect. 3.— STATUTORY POWERS OF ABOLI^ 
TION OR PROHIBITION. 

Abolition.] — See Fairs Act, 1871 (c. 12) ; Local 
Government Act, 1894 (c. 73), s. 27. 

Prohibition.] — See Diseases of Animals Act, 
1894 (c. 57), 8. 22 (xix). 


Part IX. — Sale in Market Overt. 


Sect. 1.— ACQUISITION OF TITLE BY 

BUYER. 

Sub-sect. 1. — In General. 

See Sale of Goods Act, 1893 (c. 71), s. 22 (1). 

428. Common law rule.] — ^Anon. (1456), No. 
453, post. 

429. .] — The property of goods stolen is 

changed by a bond fide purchase of them in market 
overt for a valuable consideration. — Daviller v. 
Herring (1720), 11 Mod. Rep. 319 ; 88 E. R. 
1003. 

430. .] — By a purchase in market overt 

the title obtained, is good against all the world. 
— CuNDY V. Lindsay (1878), 3 App. Cas. 459 ; 
38 L. T. 573 ; 42 J. P. 483 , 26 W. R. 406 ; 14 
Cox, C. C. 93 ; sub nom. Lindsay & Co. v. Cundy, 
47 L. J. Q. B. 481, H. L. ; affg. (1877), 2 Q. B. D. 
96, C. A. ; revsg. (1876), 1 Q. B. D. 348. 

Annotations : — Refd. Bentley v. Vilmont (1887), 12 App. 
Cas. 471 ; Henderson v, Williams, [1895] 1 Q. B. 621. 
Mentd Re Kecd, Ex p, Barnett (1876), 3 Ch. D. 123 ; 
Attenborough v. 8t. Katharine’s Dock Co. (1878), 3 
C. P. D. 450 ; Moyce v. JNewlngton (1878), 4 Q. B. D. 32 ; 
Babcock v. Lawson (1879), 4 Q. B. D. 394 ; R. v. Central 
Criminal Court JJ. (1886), 18 Q. B. D. 314; Kings 
Norton Metal Co. v. Edridge, Merrett, Same v. Roberts 
(1897), 14 T. L. R. 98; Re International Soc. of Auc- 
tioneers & Valuers, Balllie’s Case, [1898] 1 Ch. 110 ; 
G. W. Ry. V. London & Ck)unty Banking Co., [1901) A. C. 
414 ; Whltehom v. Davison, (19111 1 K, B. 463 ; Phillips 
V. Brooks, [1919] 2 K. B. 243 ; Folkes r. King, [1923] 1 
K. B. 282 ; Nanka-Bruce v. Commonwealth Trust (1925), 
94 L. J. P. C. 169. 


Sub-sect. 2. — Conditions Precedent. 

A. Place of Sale — Whether in Market Overt. 
431. General rule.] — (1) A sale by public 
auction at a horse repository out of the city of 
London, is not a sale in market overt. 

(2) [Market overt] is an open, public, & legally 


constituted market (Jervis, C.J.). — Lee v. Bayes 
(1856), 18 C. B. 599 ; 25 L. J. 0. P. 249 ; 27 L. T. 
O. S. 157 ; 20 J. P. 694 ; 2 Jur. N. S. 1093 ; 139 
1 E. R. 1504. 

Annotalions : — As to (2) Reid. Hargroave v. Spink, [1892] 
1 Q. B. 25 ; Clayton V. Le Roy, [1911] 2 K. B. 1031. 

432. Open fair.] — Comyns v. Boyer, No. 79, 
ante. 

433. Horse repository.] — Lee v. Bayes, No. 431, 
lie. 

434. Modem statutory market.] — It is to be 
observed that though the sale from W. to pltf. 
took place in open market, it was admitted before 
us that the martet having recently been established 
by the corpn. of Maidstone imder a local Act, was 
not one in respect of which the protection arising 
from a sale in market overt would attach (Cock- 
burn, C.J.). — Moyce v. Newington (1878), 4 
Q. B. D. 32 ; 48 L. J. Q. B. 125 ; 39 L. T. 535 ; 
43 J. P. 191 ; 27 W. R. 319 ; 14 Cox, C. C. 182. 

Annotations : — Refd. Bentley v, Vilmont (1887), 12 App. Cos. 
471. Mentd Babcock v. Lawson (1879), 4 Q. B. D. 394 ; 
R. V, Central Criminal Court JJ. (1886), 55 L. T. 486. 

435. Shop.] — Harris v. Shaw, No. 469, post. 

436. Sale to shop-keeper.] — Crane v. 

London Dock Co., No. 444, post. 

437. Though in City ol London.] — 

Habgreave V. Spink, No. 472, post. 

438. Private showroom not included.] — 

Hargreave V. Spink, No. 472, post. 

Where such goods usually sold .] — See Sub- 

sect. 2, E., post, 

Custom of the City of London .] — See Sub- 
sect, 4, A., post. 

See, also, Sub-sect. 2, 0., post. 

B. Time of Sale. 

489. Must be at convenient time.] — Sale in 
market overt must be at a convenient time. — 


part viu. sect. 1, sub-sect. z . 

d. Does not operate as grcnmdfw 
ffraniing new charter to anoflicr. j— The 
principle that whilst the grant ol a 
fair or market remains unrepealed the 
default of finding proper accommodation 
for the public cannot operate in point 
of law as a ground for granting a new 
charter to another to hold a market 
within the common law distance, 
applies equally to other breaches of 
duty Involving forfeiture of grant, such 
as holding a fair or market on days 
other than those appointed by the 
— ^Midxxton (Loiu>) v. Power 
(1886), 19 L. R. Ir. 1.— m. 

PART DC, SECT, 1, SUB-SECT. 1. 

428 1. Common law rule .] — A market 


duly established by a municipal 
council under & by virtue of Local 
Government Act, 1874, s. 451, is a 
market overt, so that the property 
in chattels sold therein passes, thougn 
they may have been stolen from the 
true owner. — Ward v. Stephens (1886), 
12 V. L. R. 378.— AUS. 

42811. .] — The town of Saint 

John’s is a market overt, & therefore 
the lien of the supplying merchant upon 
Uie produce of the voyage is divested 
by a bond fide sale of such produce In 
Saint John’s. — Bainx, Johnston 8c 
Co. V. Cheers (1819), 1 Nfld. L. R. 
164. — ^NFLiD. 

428 iU. .] — A bond )!de purchaser 

at a public market of stolen property 


is entitled to retain such property 
against the true owner until the latter 
repays him the purchase price. — 
Hbtief V. Hamersbach (1884), 1 
S. A. R. 171.— S.AF. 

428 iv. Jantjk V , Prktorius 

(1889), 3 S. A. R. 66.— S. AF. 

PART IX. SECT. 1, SUB-SECT. 2.— A. 

4841. Modem staiutory moarket .] — 
The protection attendant upon a sale 
in market overt is not conned to 
ancient markets created by charter 
or prescription, but extends to modem 
markets established under powers 
conferred by Act of Parliament.— 
Ganbt V. Lkdwidob (1876), 1. R. 10 
0. L. 83.— IR. 
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Paet IX. — Sale in Market Overt. 


Burch v. Scoby (1699), 12 Mod. Rep. 309 ; 88 
a E. 1341. 


C. Sale must he Open, 

440. General rule.] — Clifton v. Chancellor 
(1600), Moore, K. B. 024 ; 72 B. E. 800. 

Annotation : — ^Be!d. Hartop t>. Hoare (1744), 3 Atk. 44. 

441. .1 — Panton v. Hasbel (1629), Het. 1 

02 ; 124 B. R. 344. 

442. Goods must be exposed for sale.] — ^Market- 
Overt Case, No. 468, post, 

443. .] — A sale in market overt by covin 

shall not bind the property of a stranger, etc. — 
Sprat & Heal’s Case (1602), 13 Co. Rep. 23 ; 
77 B. R. 1434. 

444. Sale by sample.] — (1) A sale of 

goods by sample in the City of London in a shop 
where such goods are usually sold, is not a sale 
in market overt, & will not vest in the buyer as 
against the true owner, the property in stolen 
goods subsequently delivered to the buyer under 
the contract of sale, & which were not in the shop 
at the time of the making of the contract. 

(2) In order to constitute a sale in market 
overt, all the incidents of the sale, from the 
inception to the completion thereof, must take 
place in the market overt, whilst the goods are 
there, 

(3) Qu. : whether a sale in the shop of the vendee 
can be a sale in market overt. 

(4) Qu, : whether a purchase of goods made in 
a market, by a shopkeeper, of goods brought to 
his shop is so entitled. — Crane v, London Dock 
Co. (1804), 5 B. & S. 313 ; 4 New Rep. 94 ; 33 
L. J. Q. B. 224 ; 10 L. T. 372 ; 28 J. P. 606 ; 10 
Jur. N. S. 984 ; 12 W. R. 745 ; 122 B. R. 847. 

Annoiaiuma : — Aa to (1) Refd. Clayton v. Le Hoy, [1911] 2 

K. B. 1031. As to (4) Consd. Hargrcave v, iSpluk, [1802] 

1 Q. B. 25. 

445 . Sale In showroom over shop.] — 

Hargreave V, Spink, No. 472, post, 

D, Completion of Sale in Market, 

446. General rule.] — Crane v. London Dock 
Co., No. 444, ante, 

E, Nature of Goods Sold, 

447. Goods usually sold In shop.] — Market- 
Overt Case, No. 458, post. 

448. .] — Clifton v. Chancellor (1600), 

Moore, K. B. 624 ; 72 B. R, 800. 

Amwtation : — ^Refd. Hartop v, Hoare (1744), 3 Atk. 44. 


of this the King shall take them back when he will ; 
though there be twenty sales one after another 
in market overt, yet the King shall always be said 
to be in possession. — ^A non. (1456), Y. B. 35 Hen. 
6, fo. 28 B,, Ex. Ch. 

Annotatums Oxford’s Case (1615), 1 Rep. Cn. 1 ; 

Wiseman v. Cotton (1662), T. Raym. 70 ; Rogers v. 
Bronton (1847), 10 Q. B. 26 ; R. v. Herford (1860), 3 E. & 
E. 115. 

464. .] — ^A sale of [the King’s] goods by a 

stranger in market overt shall not alter the property 
nor bind him. — ^W illion v. Berkley (1562), 1 
Plowd. 223 ; 75 E. R. 339. 

Annotations: — Mentd. Heydon’s Case (1584), 3 Co, Rep. 
7a; Sadlers’ Case (1588), 4 Co. Rep. 54b; Strata 
Mercella’s Cose (1591), 9 Co. Rep. 24 a ; Alton Woods C^ 
(1595), 1 Co. Rep. 26 b ; Anderson’s Case (1597), 7 Co. 
Rep. 21 a ; ButCs Case (1600), 7 Co. Rep. 23 a ; Case of 
Eoclesiastioal Persons (1601), 6 Co. Rep. 14 a; AtldM e. 
Longvile (1604), Cro. Jac. 50 ; Case of a Fine (1604), 7 
Co. Rep. 32 a ; Rutland’s Case (1605), 6 Co. R®P* b ; 
Prince’s Case (1606), 8 Co. Rep. 1 a ; Calvin’s Case (1609), 

7 Co. Rep. 1 a ; Turner’s Case (1610), 8 Co. R©P; 132 a ; 
Poytoe’s Case (1611), 9 Co. Rep. 77 b; Priddle & Napper s 
Case (1612), 11 Co. Rep. 8 b ; Seymor’s Case (1612b 10 
Co. Rep. 95 b ; Sutton’s Hospital Case (1612), 10 Co. Rep. 
23 a ; Whistler’s Case (1613), 10 Co. Rep. 03 a ; M^^len 
College, Cambridge Case (1615), 11 Co. Rep. 66 b ; Winch- 
combe t>. Winchester (Bp.) & Pulloston (1616), Hob. 166 ; 
R. V. Hampden (1637), 3 State Tr. 826 ; Wiseman r. 
Cotton (1663), 1 Keb. 505 ; R. v. London (Bp.) (1693), 1 
Show. 441 ; Bankers’ Case (1695), Skin. 601 ; Banbu^ 
fj. Wood (1703), 1 Salk. 5 ; A.-G. v. Allgood (17431 Park. 

1 ; R. V, Berkley & Bragge (1754), 1 Keny. 80 ; Wolferstan 
o. Lincoln (Bp.) & Whitehead (1763), 2 Wils. 174 ; Doe d. 
Hayne v. Redfern (1810), 12 East, 96; Holloway r. 
Berkeley (1826), 6 B. & C. 2 ; Meath (Bp.) v. Winchester 
(1836), .3 Bing. N. C. 183 ; A.-G. v. Donaldson (1842), 10 
M. & W. 117 ; Crofts v. Middleton (1856), 8 De G. M. 
& G. 192 ; llustomjee V, R. (1876), 1 Q. B. D. 487, 

465. .] — Knight’s Case (1588), as reported 

in Moore, K, B. 199, 205 ; 72 B. R. 630, 633. 

Annotations : — Refd. R. r. Cotton (1751), PMk. 112. Mentd. 
Stukeley v, Butler (1615), Hob. 168; Hayergil e. Hare 
(1616), 3 Bulst. 250 ; Beare v. Woodley (1629), Cro. Car. 
154; Field v. Boethsby (1658), 2 Sid. 137: Ward ^ 
Everet (1699), 1 Ld. Raym. 422 ; Orby v. Mohnn (1706), 
3 Rep. Ch. 102 ; A.-G. v. Allgood (1743), Park. 1 ; poe d. 
Hayne v, Redfern (1810), 12 East, 96 ; Twynam v. PJehard 
(1818), 2 B. & Aid. 105 ; Evans v. Robins (1863), 11 h, T. 
211 ; Dolacherois v, Dclacherois (1864), 11 H. L, Cas. 
62 ; Hyde v. Warden (1877), 3 Ex. D. 72. 

450, .] — ^A sale in market overt shall not 

bind the King (Hobart, C.J.).— Coke’s Case 
( 1623), as reported in Godb. 289 ; 78 B. B, 169 ; 
sub nom. Cook’s Case, 2 Roll, Rep. 294. 

Annotations : — Mentd. Sheffield t). Ratclifle (1615), Hob. 334 ; 
A.-G. V. Sands (1669), 2 Freem. Ch. 129 ; Loyd v. Brooking 
(1671), 1 Vent. 188; Scot v. Bell (1672). 3 Keb. 82; 
U, r. Cotton (1751), Park. 112; R. v. Smith (1810), 
Wight. 34; R. v. Lambe (1827), M'Cle. 402; Giles v. 
Grover (1832), 9 Bing. 128 : Ellis v. R. (1851), 15 Jur. 
917. 


449. .1 — ^Panton V, Hassel (1629), Het. 

62; 124B. R. 344. 

460. ,] — Crane v. London Dock Co., No. 

444, ante. 

F, Payment of Toll, 

451. Whether necessary — Onus of proving 
necessity for toll.] — Comyns v, Boyer, No. 79, 
ante, 

462. .] — There may be a good sale in 

market overt though no toll was paid. — Hodges v, 
Franklin (1628), Het. 49 ; 124 B. R. 333. 


Sub-sbcjt. S. — Goods belonging to the 

Crown. 

468. General rule.] — If a man steal my goods 
sell them In market overt, by this sale the 
property passes & I cannot take them after, 
provided 1 do not come & claim them before the 
5 it is otherwise if a man steal the goods 
of the King & sell them in market overt, in spite 


Rub-sect. 4. — Under Special Custom. 

A, Custom of the City of London, 

{a) In General, 

467. General rule.] — Lantony (Prior) v, 

(1472), Y. B. 12 Bdw. 4, fo, 8, pi. 22. 

AnnotaJtums : — Refd. R. v. Maidenhead Corpn. (1620), 

Palm, 76 ; _Sury e._Pigot_(16^6), Pqph. 166, Mentd. 

146 a ; Isaaok t?. Clark (l6l5), 2 Bulst.' 306 ; 

Broome (1764), 3 Burr. 1595. 

468. .] — (1) If plate be stolen & sold 

openly in a scrivener’s shop on market day, this 
shall not alter the property ; otherwise if it had 
been in a goldsmith^s shop. 

(2) Every day except Sunday is a market-day 
in London. 

(3) If a sale be not in the shop, but in the 
warehouse or other place in the house, the property 
is not changed. 

(4) Every shop in London is a market overt for 
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■ Markets and Fairs. 


Sect. 1. — Acquiaition of title hy buyer: Sub-sect. 4, 
A. (a), (o), (c), (d), (e) (/), & B.; suh-secta. 

5 <fc 6, Sects. 2 ^ S.] 

such things only, which by the trade of the owner 
are put there for sale. — Market-Overt Case 
(1696), 6 Co. Rep. 83 b ; 77 E. R. 180 ; sub nom. 
Worcester’s (Bp.) Case, Moore, K. B. 360 ; 
sub nom. Palmer v. Wolley, Cro, Eliz. 464 ; 
sub nom. Anon., Poph. 84 ; 1 And. 344. 

Awnotatione: — As to (1) Folld. CUftoav. Chancellor (1600), 
Moore, K. B. 624-. Keid. Dunlop v, Dalhousie (1830), 7 
BIL N. S. 422. As to m Be!d. Hill v. Smith (1812), 4 
Taunt. 520 ; Wells v. Mies (1821), 4 B. & Aid. 669 ; 
Crane v. London Dock Co, (1864), 6 B. & S. 313. As to (4) 
Folld. Lyons v. De Pass (^1840), 11 Ad. & Kl. 326. Oootd. 
Hargrreave v. Spink, [1892] 1 Q. B. 25 ; Clayton v. Le Roy, 
[1911] 2 K. B. 1031. B«fd. Hartop e. Hoare (1743), 2 
Stra. 1187. OenercdlVy Hentd. R. r. Bosworth (1738), 2 
Stra. 1112. 

459. .] — ^By the custom of London every 

man’s shop is a market overt, & a bond fide sale 
therein of stolen goods without notice, divests 
the original owner of his property therein ; aliter 
if the shop be not in London. — Harris v. Shaw 
(1736), Lee temp. Hard. 349 ; 95 E. R. 226. 

Annotation: — ^Mentd. Wells v. Abraham (1872), L. R. 7 
Q. B. 554. 

(6) What the City of London includes. 

460. Whether Strand Included.] — Sale of goods 
in the Strand does not alter the property. 
Property not changed. — ^Anon. (1701), 12 Mod. 
Rep. 621 ; 88 E. R. 1492. 

The borough.]— 5ce No. 467, post 

(c) Place of Sale. 

461. What constitutes a shop — Question of fact.] 

— The custom of the City of London with regard 
to sales in market overt is that every open sale 
in a shop or sale in an open shop in the City of 
London of such goods as by the trade of the 
owner are put there for sale, is a sale in market 
overt ; & whether the premises in which goods are 
sold constitute a “ shop ” within the meaning of 
the custom is a question of fact in each case. 

Pltf.’s watch was stolen & pledged with a pawn- 
broker, & was afterwards sold as an unredeemed 
pledge by public auction by auctioneers at their 
City auction rooms on the first floor of a building 
in the City of London. It was bought by a 
bond fide purchaser, & was afterwards sent to 
deft., a jeweller, for examination, & deft, claimed 
to retain it for his customer who had sent it to 
him. In an action by pltf. for the return of the 
watch or its value & damages : — Held : upon the 
facts of the case, the City auction rooms were not 
a “ shop ” & the sale of the watch thereat was not 
a sale in market overt according to the custom, & 
did not divest pltf. of his property in the watch. — 
Clayton v. Le Roy, [1911] 2 K. B. 1031 ; 81 
L. J. K. B. 49 ; 104 L. T. 419 ; 76 J. P. 229 ; 27 

T. L. R. 206 ; revsd. on other grounds, [1911] 2 
K. B. 1046, C. A. » t J 

Annotations : — Mentd. Eckstem Conatructlon C)o, v. National 
T^t Co. & Schmidt, [1914] A. C. 197 ; Akslonalmoye 
Obschestvo A. M. Lnther v. Sagor, [1921] 1 K.. B. 456. 

462. ^ Shop must be open.] — A sale in market 
overt in London, ought to be in a shop which is 
open to the street, & not in chambers or inward 
rooms, otherwise the property is not altered 
(Anderson, C.J.).— Anon. (1687), Godb. 131; 
78 E, R, 80. 

468. — — .] — OuPTON V. Chancellor (1000), 
Moore, K. B, 624 ; 72 B. R. 800. 

Annexation Ooofl. Hartop v. Hoar. (1748), 3 Atk. 44. 

. *®,‘*'* TTTr otaervatlon.] — 

A sale within the City of l»ndon, in an open shop, 

<a goods usually dealt in there, is a sale fe markrt 


overt, though the premises are described in 
evidence as a warehouse, & are not sufficiently 
open to the street for a person on the outside to 
see what passes within, — L yons v. Db Pass (1840), 
11 Ad. & El. 326 ; 9 0. & P. 68 ; 3 Per. & Dav, 
177 ; 9 L. J. Q. B. 61 ; 4 Jur. 506 ; 113 B. R. 
439 ; sub nom. SciLLY v. Lyon, 4 J. P. 41. 

Annotations : — Conid. Clayton v. Lo Roy, [1911] 2 K. B. 
1031. Refd. Soattergood v. Silvester (1850), 15 L. T 
0. S. 227 ; Hargreavou. Spink, [1892] 1 Q. B. 25. 

465. Sale not in shop but In other part of 
building — In warehouse.] — ^MARBacr-OvERT Case, 
No. 458, ante. 

466. In showroom over shop.] — Har 

GREAVE V. Spink, No. 472, post. 

467. Bale on wharf.] — The owner of goods sends 
them to a wharf in the borough of Southwark 
where goods of the same sort are usually sold. 
The wharfinger, without any authority, sells them 
to a bond fide purchaser, who duly pays for them. 
This is not a sale in market overt to change the 
property & trover lies for the goods at the suit of 
the owner against the purchaser. — W ilkinson v. 
King (1809), 2 Camp, 335, N. P. 

Annotations : — ^Refd. Clayton v. Le Roy, [1911] 2 E. B. 1031. 
Hentd. Pickering v. Buak (1812), 15 East, 38 ; Fenn v. 
Dittleston (1851), 7 Exch. 152; Cole. v. North Weatem 
Bank (1876), L. R. 10 C. P. 354. 

468. Sale In public auction room.] — C layton 
V. Le Roy, No. 461, ante. 

(d) Nature of Goods Sold. 

469. Goods usually sold.] — M arket-Overt Case, 
No. 458, ante. 

470. .] — ^A shop in London is not a market 

overt, except for goods proper to its trade. — 
Taylor v. Chambers (1605), Cro. Jac. 68 ; 79 
B, R. 68. 

Annotations : — Ck>nid. Hartop v. Hoare (1743), 3 Atk. 44. 
Distd. Lyons e. Depass (1840), 4 Jur. 505. Oonsd. 
Hargreave v. Spink, [1892] 1 Q. B. 25. Hentd, Hartford 
V. Jones (1697), 2 Salk. 654. 

(c) Sale to Shop-Keeper. 

471. Whether sale within the custom.] — C rane 
V. London Dock Co,, No. 444, ante. 

472. .] — (1) Jewellery, stolen from pltf., 

was sold to (lefts., jewellers in the City of London. 
The sale took pl^e in a showroom above defts,’ 
shop to which access could only be obtained by 
their special permission : — Held : the sale was 
not a sale in market overt, & pltf. was therefore 
entitled to recover back the jewellery from defts. 

(2) Semble : the doctrine as to sales in market 
overt in the City of London does not apply to a 
sale by a customer to a shopkeeper. — H a^RBAvb 
V. Spink, [1892] 1 Q. B. 25 ; 61 L. J. Q, B. 318 ; 
65 L. T. 660 ; 40 W. R. 254 ; 8 T. L. B. 18 ; 36 
Sol. Jo. 29, 

Annotation : — As to (1) Oottsd. Clayton r. L© Roy. [1911] 

I K. B. 1031. 

(/) Patoning. 

478. Pawning not within the custom.] — A 
market overt cannot be for pawning, & the ct. 
cannot take notice of the custom of London unless 
it be found. — ^H artop v. Hoare (1743), 1 Wils. 8 ; 
3 Atk. 44 ; 2 Stra. 1187 ; 96 B. R. 462. 

Afmotations :--:-0oiiaiL Clayton v. Le Roy, [1911] 2 K. B. 
1031. Hentd. Mason v. liokbarrow (l790). 1 Hy. Bl. 
357 ; Boyson v. Coles (1817 L 6 M, & 8. 14 ; Wookey v. 
Pole (1820), 4 B. & Aid. 1 ; ThorndLlke v. Htint, Browne v. 
Butter (1859), 32 L. T. O. S. 346. 

See, generally. Pawns & Ptedges. 

B. CuMom of Bristol. 

474. Existenoe of custom.] — Clifton v. Ohak 
CISLLOB (1600), Moore, K. B. 624 ; 72 B. B. 800. 
Annotation Hartop v. Hoare (1743), 3 Atk. 44. 
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Sub-sect. 6. — Sale of Horses. 

476. Boni fide sale passes property.] — ^W ikes 
r. Morepoots, No. 162, ante, 

476. .] — bond fide purchaser of a horse 

from a person who had bought it, as the second 
purchaser knew, at a fair, without any evidence 
that he knew it was obtained dishonestly although 
it had been purchased on credit, & not paid for : — 
Held : ’entitled to maintain trover against the 
original owner for retaking it. — North v, Jackson 
(1869), 2 F. & F. 198, N. P. 

Annotation : — Distd. Moran r. Pitt (1873), 21 W. R. 525. 

477. Recovery on proof of theft — Issue of 

warrant against thief not sufficient.] — Josephs v , 
Adkins, No. 156, ante. 

Statutory formalities.] — See Part V., Sect. 2, 
sub-sect. 4, ante. 


Sub-sect. 6. — Sale of Ships. 

SeCf generallyy Shipping. 

478. No market overt for ships.] — ^A ship is not 
like an ordinary chattel, which passes by delivery, 
& there is no market overt for ships. — Hooper v. 
Gumm, McLellan V, Gumm (1867), 2 Ch. App. 
282 ; 36 L. J. Ch. 605 ; 16 L. T, 107 ; 15 W. R. 
464 ; 2 Mar. L. C. 481, L. 0. & L. J. 

Annotaiion : — Hentd. Alcock v. Bmith, [1892] 1 Ch. 238. 

Whether goods within the Sale of Goods Act, 
1893 (c. 71).] — See Sale of Goods ; Shipping. 


481. Conversion after conviction.] — Scatter- 
good V, Sylvester, No. 485, post. 

Sect. 3.— REVESTING OF PROPERTY ON 
THIEF’S CONVICTION. 

See^ generally f Criminal Law, Vol. XV., pp. 617 
ei seq, 

482. Restitution of proceeds of sale to owner.] — 

Haris’s Case (1608), Noy, 128 ; 74 B. R. 1092. 

Annotations : — Comd. R. t?. Central Criminal CJourt J J . 
(1886), 17 Q. B. D. 598. Refd, Golightly v, Roynolda 
(1772). Loirt, 88. 

483. Restitution of stolen property to owner,] — 

If the owner of stolen goods prosecutes the felon 
to conviction he shall have restitution, notwith- 
standing a sale in market overt. — Smart’s Case 
(1678), Freem. K. B. 460 ; 89 E. R. 344. 

484. .] — Burges v. Coney (1697), Trem. 

P. O. 316. 

Annotation : — Refd. R- v- Macklln (1850), 15 J. P. 618. 

435 , ,■] — Goods which have been stolen 

may be recovered in trover from the purchaser 
of them in market overt, upon a conversion by 
him subsequent to the conviction of the felon, 
without any further order for restitution having 
been made ; for the effect of 7 & 8 Geo. 4, c. 29, 
s. 57, is to revest the pioperty in stolen goods in 
the original owner upon conviction of the felon. — 
Scattergood V. Sylvester (1860), 15 Q. B. 606 ; 
19 L. J. Q. B. 447 ; 15 L. T. O. S. 227 ; 14 Jur. 977 ; 


Sect. 2.— LIABILITY OF SELLER OF STOLEN 

GOODS. 

See, generally. Trover. 

479. Resale before conviction — After notice of 
theft — Purchase in market overt.] — The owner of 
goods stolen, prosecuting the felon to conviction, 
cannot recover the value of them in trover from 
the person who piuxjhased them in market overt, 
& sold them again before conviction, notwith- 
standing the owner gave him notice of the robbery 
while they were in Ms possession. — Horwood v. 
Smith (1788), 2 Term Rep. 760 ; 100 E. R. 404. 

Annotations : — Distd. Peer v. Humphrey (1835), 2 Ad. & El. 
496. Consd. Boattergood v. Sylvester (1850). 16 Q. B. 
506. Apld. Lludsay v. Cundy (1876), 1 G. B. D. 348. 
{Set 3 App. Caa. 469.) Consd. Moyce u. Newington (1878), 
4 Q. B. D. 32 ; Bentley r. Vilmont (1887), 12 Arm. Cas. 471. 
Brad. Featherstonlaugh v. Johnston (1818), 8 Taunt. 237 ; 
Gimson v. Woodfull (1825), 2 C. & P. 41 ; White v. Garden 
(1861), IOC. B. 919 ; R. v. StancUfle (1869), 11 Cox,C. C. 318 : 
Chichester tJ. Hill (1882), 62 L. J, Q. B. 160 ; R, v. Central 
Criminal Court J'J. (1886), 55 L. T. 486 ; Moss v. Hancock, 
11899] 2 Q. B. 111. Mentd. Higgons r. Burton (1857), 26 
L. J. Ex. 342 ; G. W. Ry. v. London & County Banking 
Co., [1901] A. C. 414. 

480. Purchase not in market overt — 

Sale in market overt.] — Property feloniously taken 
from pltf. was sold by the felon to deft., who 
purchased bond fide, but not in market overt. 
Pltf. gave notice of the felony to deft., who 
afterwards sold the property in market overt ; 
after wMch pltf. prosecuted the felon to conviction : 
— Held : pltf. might recover from deft, the value of 
the property in trover. — Peer t?. Humphrey 
(1836), 2 Ad. & El. 495 ; 1 Har. & W. 28 ; 4 Nev. 
& M. K, B. 430 ; 4 L. J. K. B. 100 ; 111 E. R. 191. 

Annotations : — Dbtd. Leo v. Bayes (1866), 18 C. B. 699. 
Re^ White V, Garden (1861), 10 C. B. 919 ; Scattergood 
V. Sylvester (1860), 14 Jur. 977 ; Lindsay v. Cundy (1876), 
1 Q. B. D. 34S : London & County Banking Co. v. London 
& River Plate Bank (1887), 20 Q. B. D. 232. 


14 J. P. Jo. 351 ; 117 E. R. 551. 

Annotations: — Consd. Nickling v. Heaps (1870), 21 L. T. 
764 ; ChicliORtcr r. Hill (1882), 52 L. J. Q. B. 160. Apld. 
Vilmont v, Bentley (1886), 18 Q. B. D. 322. Refd. R. f • 
Stancliffe (1869), 11 Cox, C. C. 318; 

(1876), 1 Q. B. D. 348 ; Delaney r. WallU (1^4), 15 Cox, 
C. C. 525 ; Moss v. Hancock, [1899] 2 Q. B. Ill ; Re 
Vautin, Ex p. Saffery, [1899] 2 Q. B. 549. 

486. Restitution of goods obtained by false 
pretences.] — The owner of goods, induced by 
fraud, parted with them under a volimtary 
contract of sale which vested the property in the 
fraudulent purchasers. The goods were then sold 
in market overt to a pmchaser "without notice of 
the fraud. The fraudulent purchasers were after- 
wards, upon the prosecution of the original o'wner 
convicted of obtaining the goods by false pretences. 
The judge before whom the prisoners were tried 
refused to make an order of restitution : — Held .* 
under Larceny Act, 1861 (c. 96), s. 100, the property 
in the goods revested in the original owner upon 
con'viction, & he was entitled to recover them 
from the innocent purchaser. — ^Bentley v, Vil- 
mont (1887), 12 App. Cas. 471 ; 67 L. J. Q. B. 18 ; 
67 L. T. 864 ; 62 J. P. 68 ; 36 W. R. 481 ; svb nom, 
Vilmont v, Bentley, 3 T, L. R. 824, H. L. 

Annotations : — Bold* Payne v, WUson, [1895] 1 Q. B. 653 
R. V. George (1901), 66 J. P. 729. 

See, now. Sale of Goods Act, 1893 (c. 71), s. 24 ; 
Larceny Act, 1916 (c. 50), s. 24. 

487. Rights of purchaser — Whether entitled to 
expenses of keep.] — The bond fide purchaser of 
stolen beasts sold in market overt cannot, in 
answer to a claim for them by the original owner 
after the conviction of the tMef, counterclaim 
for the cost of their keep while the beasts were in 
the possession of the purchaser, for they were his 
cwn property "until, on the con'viction, the prope rty 
revested in the original cwner. — ALK l tiH v, 
Matthews (1881), 8 Q. B. D. 109 ; 61 L. J. Q. B. 
243 ; 46L.T. 915; 30 W. R. 338, D. C. 


PART IX. SECT. 1, SUB-SECT. 6. 
476 1. Bond fide tale passes property.] 
--Todd t>. Armbub (I882j, 9 R. (Ot. of 
Soea.) 901 ; 19 Sc. L. R. (156.— SCOT. 

PART IX. SECT. 2, 

4 . Bond fide tale by pMie tales- 


’.] — ^A Balesmoster, who in market 
overt publicly sells &, afterwards 
delivers a stolen beast, although he 
does so innocently & in the ormnary 
course of his husineBs, is reeponsihle, 
In trover, to the true owner for the 
value of the beast. — G anby tj. Led- 


wiDOB (1876), 1. R, 10 C. li. 33. — 
IR. 

J. ,] — Delaney v, Wallis & 

Sons (1884), 16 Cox, 0. 0. 626.— 

IR. 


0 
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Part XIV. — Appeals from Quarter Sessions. 


annual licensing meeting for the renewal to him of 
the license of a beerhouse licensed before &> 
continuously since May 1, 1869, but it was refused 
on the ground of the disorderly character of the 
house. From this refusal H. appealed to quarter 
sessions, & the appeal was dismissed after a full 
hearing. After the expiration of the license H. 
applied to the special sessions for a new license in 
his own name, which was refused on the same 
grounds after a full hearing. H. appealed to 
quai^r sessions, who refused to rehear the evidence, 
& dismissed the appeal as res judicata, H. applied 
for a mandamus for a rehearing : — Held : a 
mandamus should not be granted. — R. v. West 
Riding, Yorks JJ., Ex p. Hill (1895), 59 J. P. 
278, D. C. ; affd., 69 J. P. Jo. 308, C. A. 

1670. Decision on question of law.] — 

Sessions on appeal against a certificate of two 
justices, that a turnpike road, made under a local 
Act, had been completed, &> was fit to be travelled 
upon, having decided that the certificate was void 
in point of law, & having refused to go into the 
merits of the appeal in point of fact, this ct. 
refused to grant a mandamus to them to hear the 
appeal on the ground that their decision was con- 
trary to the local Act.— R. v. W’est Riding of 
Yorkshire JJ. (1834), 5 B. & Ad. 1003 ; 3 Nev. 
& M. K, B. 80 ; 2 Nev. & M. M. C. 71 ; 3 L. J. 
M. C. 54, 110 B. R. 1062. 

Annotation ;~Mentd. R. v, Rury (1844), 2 L. T. O. S. 309. 


F. Alteration of Entry of Order, 

1671, Special entry — Showing reasons for judg' 
ment.]— R. v, Devon JJ., No. 1495, ante, 

1572. Showing quashing on forma 

grounds.] — When quarter sessions, on appeal, hav< 

quashed an order of removal generally, this ct 

will not compel them by mandamus to enter theii 

r^^ns as the order to quash, though it appear b'^ 

affidavit that the justices in sessions made the£ 

order on the ground of informality, but refused i 

special entry for the purpose of preventing a seconc 

removal. — R. v. Lancashire JJ. (1843), 3 Q. B 

^ ’ 12 L. J, M. 0. 76 ; ; 

t*;/’ * 7 J. P. 626 ; 7 Jur. 490 ; 114 E. R 

647. 

Annotations : — Refd. R. V. Even wood (1843) 3 O R 370 

H. V, West Riding of Yorkshire JJ., Ex v Ackwort] 

Overseers (1844), 8 Jur. 291. ^ ackwofu 

1673. Alteration of verdlct.]~The ct. will noi 
grant a mandamus to the justices or clerk of th( 
peace to enter up judpnent upon the verdict of i 
jury OTherwise than in the terms in which it t 
^ven by the jury, even though it appear by affidavii 
that in considering the amount of damages to b< 
assessed by them, they took into consideratioi 
matters not pmperly within their jurisdiction 
»o, though it should appear upon the face of th< 
proceeding that the jury have assessed separate 
damages m r^pect of matters foreign to theii 
jurisdictio^n. But such a finding would be a 
nulhty & could not be enforced.— R. v, Wesi 
Riding OF Yorkshire JJ. (1834), 1 Ad. & El. 563 ; 
I n* 5 2 Nev. & M. M. C. 391 ; 

j._ - . ■ J will not issue a mandamus 

nf u jpisdiction, to alter the minutes 

according to the fact, or to cancel an 
ininutes, on a representation that 
Acf erroneously entered at the trial. 

V. sessions, on an indictment for 

a verdict of “ Guilty by 
ance, & were then told by the chairman that 


they must say either guilty or not guilty, whereupon 
they brought deft, in guilty, & recommended him 
te mercy on the ground that he had no malicious 
intent but administered the material to benefit 
the condition of the horses ; upon which finding & 
explanation a verdict of guilty was entered. 

I have always understood that this ct. might send 
a mandamus to an inferior ct. to do its duty in 
general terms, but not to do a particular thing as 
to make an alteration here or there in the clerk 
of the peace’s minutes (Patteson, J.). — R. v, 
Hewes (1835), 3 Ad. & EL 725 ; 5 L. J. M. C. 45 ; 
111 E. R. 689 ; sub nom, R, v. Hughes, 1 Har. 
& W. 313. 

Annotaiions .—Refd. Rochester Corpn. v, R., Re St. Nicholas 

(1838), E. B. & E. 1024. Mentd. Combe V. Edwards (1878), 

42 J. P. 820. 

1676. .] — Upon the trial of an indictment 

at quarter sessions, that ct. is the sole judge of the 
propriety of the entry of the verdict. Where, 
therefore, upon a special finding by the jury, 
amounting to an acquittal, the chairman directs 
a verdict of guilty to be entered, the Ct. of K. B. 
will not grant a mandamus requiring the minute 
of the verdict to be altered according to the fact. — 
R. V. Suffolk JJ. (1835), 5 Nev. & M. K. B. 139 ; 
3 Nev. &M. M. C. 221. 

1576. Erasure of entry.] — Ex p. Ack worth 
Overseers, No. 1477, ante. 

1577. .] — Where sessions make an entry 

that an order is quashed, not on the merits, where 
in point of law it was quashed on the merits, this 
ct. cannot interfere to compel them to erase such 
entry. — R. v. West Riding op Y'orkshire JJ. 
(1843), 2 L. T. O. S. 154. 

1678. .] — An order of removal had been 

served, &; notice & grounds of appeal sent in time 
for trial at the Oct. sessions, but in consequence of 
an arrangement made with the attorney for applts., 
by the agent of the attorney for resps., it was 
agreed that the trial of the appeal should be post- 
poned until the Epiphany sessions. The attorney 
for resi)s., being in ignorance of this arrangement, 
& on a certificate by the clerk of the peace that no 
appeal was entered, filed the order of removal, & 
had it confirmed at the Oct. sessions, & immediately 
after the pauper was removed under the order. 
On an application by applts. to enter & respite an 
appeal against the same order at the Epiphany 
sessions, the clerk of the peace refused to do so, as 
there was already an order confirming it on the 
files of the ct. On a mandamus to erase the entry 
of the order made at the Oct. sessions, the ct. 
refused the rule as the sessions had jurisdiction by 
the entry of the appeal. — R. v, Glamorganshire 
JJ. (1846), 15 L. J. M. C. 110 ; 10 J. P. 617 ; 10 
Jur. 809. 

1679. Manifestly false & without Jurisdic- 

tion.] — The ct. of quarter sessions has no power 
of its own authority to erase an entry from the 
records of a past sessions. But a nmndamus will 
go directing it to do so where an entry has been 
made which is manifestly false & made without 
jurisdiction. — R. v. West Riding of Yorkshire 
JJ., Sheffietjj V. Crich (1843), 5 Q, B. 1 ; 3 Gal. 

6 Dav. 170 ; 12 L. J. M. C. 148 ; 1 L. T. O. S. 314 ; 
114 E. R. 1147 ; sub nom, R. v. West Riding op 
Yorkshire JJ., Crich v, Sheffield, 8 J. P. 244 ; 

7 Jur. 698. 

Annotations : — Distd. Ex p. Ackworth Overseers (1843), 3 
Q. B. 397 a : R. v. Cornwall JJ. (1843), 8 J. P. 74 ; R. v. 
Qlamorganshire JJ. (1846), 16 L. J. M. C. 110. Refd. K. 
r. Sevenoaks (1845), 14 L. J. M. C. 92. 


G, Buies of Practice of Sessions, 

See Part XIII., Sect. 1, sub-sect. 4, A., arUe, 
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Markets and Fairs. 


Part X. — Courts of Pie Poudre, 

See Courts, Vol. XVI., pp. 197, 198. 


Part XI. — Hawkers, Pedlars etc. 


Sect. 1.— HAWKERS. 

Sub-sect. 1. — ^What is “Hawking.’* 

A . Under Statute, 

See Hawkei-s Act, 1888 (c. 33), s. 2. 

488. From place to place — Sale at one place — 
Other than place of resldence.1 — Dean v, Scholes 
( 1820), 12 Price, 68, n. ; 147 P. R. 655, N. P. 

489. .] — An information, charg- 

ing a deft, under 50 Geo. 3, c. 41, as a trading 
person going from town to town, etc., with selling 
at S., by s^e at auction, goods, etc., held to be 
supported by evidence that deft, lived at B. & 
was a trader there, that he went to S., & took up a 
temporary abode at an inn there, & that he 
employed an auctioneer living at 8. to sell for him 
there goods sent to him there from B., part of 
which was proved to be of his own manufacture, 
who sold the goods by deft.’s order, & under his 
directions & authority, deft, remaining in S. during 
the sale against the objection that the evidence 
did not establish a going from town to town, so 
as to bring deft, within the statute. — ^A.-G. v. 
Tongue (1823), 12 Price, 61 ; 147 E. R. 653. 

AnnoiaAims : — FoUd. A.-G. v. Woolhouso (1827), 12 Price, 

65. Apld. Mansou e. Hope (1862), 2 13. & S. 498. 

490. .] — In an information for 

penalties, foimded on 60 Geo. 3, c. 41, filed against 
a cabinet maker, who, living & keeping a shop in 
one town, took some of his goods to another, & 
sold them there at auction, through the medium 
& agency of an auctioneer there, evidence of those 
facts was held sufficient to bring the sale within 
the statute, without proof that deft, was a hawker 
& pedlar, or that he had otherwise travelled from 
town to town, as that he had gone to more towns 
than one besides his own, or that the manner of 
deft.’s travelling was with a horse or on foot, or 
that the mode & place of sale was by opening a 
room or shop, etc., & selling by retail, in the words 
of the statute. — A.-G. v, Woolhouse (1827), 12 
Price, 66 ; 1 Y. & J. 463 ; 4 Dow. & Ry. M. C. 
276 ; 147 E. R. 657. 

Annotaliona : — Apld. R. r. Pease (1829), 5 Man. & Ry, K. B. 

607 ; Manson v. Hope (1862), 2 B. & S, 498. 

491. .] — (1) A person, who 

resided in L., brought a quantity of drapery goods 
from thence to H., which he said were tne remains 
of the stock of a co., & there sold them without a 
Ucence : — Held : he was subject to the duty 
imposed by 60 Geo. 3, c. 41, s. 6, as “a trading 
person going from town to town,” & therefore 
was liable to be convicted imder sect. 17. 

(2) I cannot see that a man may not be a hawker 
for one day within this Act (Crompton, J.). — 


Manson v, Hope (1862), 2 B. & 8. 498 ; 31 L. J. 
M. C. 191 ; 6 L. T. 326 ; 26 J. P. 632 ; 8 Jur. N. 8. 
971 ; 10 W. R. 664 ; 121 E. R. 1158. 

Annotation : — As to (1) Retd. Haynes v. Ford, [1911] 2 Ch. 
j 237. 

^ 492. Carrying to sell ” — Goods sent by 

separate conveyance.] — Dean v. Scholes (1820), 
12 Price, 58, n. ; 147 E. R. 665, N. P. 

493. .] — ^A licenced auctioneer going 

from town to town in a public stage-coach, & 
sending goods by public waggons, & selling the 
same on commission, by retail or by auction, at 
the different towns, is a trading person within 
50 Geo. 3, c. 41, s. 6, & must take out a hawker’s 
& pedlar’s licence. — R. v. Turner (1821), 4 B. & 
Aid. 510 ; 106 E. R. 1024. 

Annotaiioiis : — Folld. A.-G. v. WoolhouBO (1827), 1 Y. & J. 
463. Refd. R. V. Websdell (1823), 2 B. & C. 1.S6. 

494. .] — A person travelling from 

town to town, &; having packages of books, etc., 
sent after him by public conveyance, & taking 
rooms at each town, & there selling such books, 
etc., by retail by auction, is a trading person within 
50 Geo. 3, c. 41, s. 7. — Dean v. King (1821), 4 
B. & Aid. 517 ; 106 E. R. 1026. 

Annotations : — Cocsd. Manson r. Hope (1862), 2 B. & 8. 
498. Refd. A.-G. V. Woolhouse (1827), 1 Y. & J. 465. 

495. .] — A,-G. V, Tongue, No. 489, 

ante, 

496 . Agent asking for orders.] — Where a 

person on one day went the round of a neighbour- 
hood soliciting & obtaining orders for tea, but 
having no tea with him ; & on a subsequent day 
went the same round, delivering the parcels of 
tea previously ordered : — Held : he was not a 
person “ carrying to sell ” or “ exposing to sale ” 
tea, wdthin 50 Geo. 3, c. 41, so as to be liable to a 
penalty for trading as a hawker without a licence. 
— R. V, M‘Knight (1830), 10 B. & C. 734 ; 6 
Man. & Ry. K. B. 644 ; 3 Man. & Ry, M. C. 62 ; 
8 L. J. O. 8. M. C. 86 ; 109 E. R. 623. 

497. Previous request to call — No request 

lor specified quantity.] — ^Taking a cask of oil 
roimd in a cart to cummers in pursuance of orders 
to call when the quantity required was fixed by 
the customer at his house, was hawking within 
Hawker’s Act, 1888 (c. 33), & required a lu;ence. — 
O’Dea V, Crowhurst (1899), 68 L, J. Q. B. 666 ; 
80 L. T. 491 ; 63 J. P. 424 ; 16 T. L. R. 820 ; 19 
Cox, C. C. 260, D. C. 

Annotations : — Apld. Holland v. Hall (1902), 86 L. T. 355. 
Refd. Phllpottt?. Allright (1906), 94 L. T. 640. 

498. For Inspection of goods.] — 

Resp. was sent out by his employers, who were 
manufacturers of sewdng machmes, with a horse 
& van in which were some sewing machmes, with 


PART XI. SECT. 1, SUB-SECT. 1.— A. 

497 I, “ Carrying to sell ** — Previous 
ropiest to caU — No request for specified 
Quantity.] — ^Applt. was proprietor of a 

g reeiurrooer'B shop & did not hold a 
oenoe for hawking. Applt. called at 
the house of one customer. He went 
Into the hou^ with an empty baikket 


then returned to his lorry, weighed some 
vegetables Sc took them to the house 
afterwards coming out with an empty 
basket. The person was a regular 
customer of applt. & he was instructed 
to call three times a week to supply 
vegetahles: — Hetd: applt. had been 
of hawking. — E vans r. Ward 
(1915), 18 W. A. L, R. 31.— AUS. 


g. Exposing for sale — Agent asking 
for orders — Samples carried,} — Deft., 
who was a traveler for a tea dealer, 
carried samples with him from house 
to house. Sc took orders for tea, 
which oraors he forwarded to his 
employer, who sent the tea to him. 
Deft, then got the tea which had Imn 
forwarded in packages, Sc delivered it 
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instructions to call at certain specified houses in 
different places, & show the machines on approval 
for the purpose of selling them, & he did so. None 
of the persons in the houses called at had bought 
or agreed to buy machines, but they had previously 
been visited by a canvasser to whom they Imd 
expressed a desire to see a machine to decide 
whether they would purchase it. The machines 
were shown at these houses on approval, & if 
approved of they would be sold there : — Held : 
resp. was going “ from place to place carrying to 
sell” within Hawkers Act, 1888 (c. 311), s. 2, & was 
therefore a ” hawker ” & required a hawker’s 
licence, & he was none the less a hawker because 
he had offered the machines only to persons who 
had previou^ been visited by a canvasser. — 
Holland v. Hall (1902), 86 L. T. 355 ; 06 J. P. 
424 ; 60 W. R. 525 ; 18 T. L. R. 368 ; 46 Sol. Jo. 
319 ; 20 Cox, C. C, 167, D. C. 

Annotation : — Difltd. Philpott v. Allright (1906), 94 L. T. 

540. 

499. EIxposing for sale — Agent asking for orders 

No samples carried.] — R. v. M‘Knight, No. 496, 

ante, 

-.] — Compare No. 369, ante. 

500. Sale by outcry.] — licenced hawker 

opening a room in a place, ho not being a house- 
holder there, & that not being the usual place of 
his abode, & selling there by retail, does not 
thereby commit an offence within 60 Geo. 3, c. 41, 
s. 7. To constitute such an offence the selling 
must be by outcry, etc, or some mode of sale at 
auction. — Allen v, Sparkhall (1817), 1 B. &; 
Aid. 100 ; 106 B. R. 38. 

Annotation: — Befd. A.*G. t\ Woolhoiiso (1827), 1 Y, & J. 

465. 

501. Sale — Single act of selling.] — Single act 
of selling does not constitute a man a hawker 
as that he ought to take out a licence. — R. v. 
Little (1768), 1 Burr. 609 ; 2 Keny. 317 ; 97 

B. R. 472. 

AnTwteUion : — Beld. Manson v. Hope (1862), 31 L. J. M. C. 

191. 

602. Selling on single day.] — ^Manson v. 

Hope, No. 491, arUe, 

503. By auction.] — ^Allen v, Sparkhall, 

No. 600, ante. 

604, ,] — Dean v, Scholes (1820), 

12 Price, 68. n. ; 147 E. R. 655, N. P. 

606. .] — R. V. Turner, No. 493, ante, 

606. Includes barter.] — ^A person who 

goes about the country & barters needles, threads, 


& tapes, for bones, rags, & other similar articles, 
is a hawker & pedlar & requires a hawker’s licence, 
under 60 Geo. 3, c. 41, s. 6. — Druce v, Gabb (1868), 
31 L. T. O. S. 98 ; 6 W. R. 497 ; 22 J. P. Jo. 319. 

607. Goods, wares or merchandise — Includes 
manufactured & unmanufactured goods.] — A 
timber merc^nt residing at the town of A., & 
sending timber from the town of B. to the town of 

C. , where it is sold by auction, is a hawker requiring 
a licence under 50 Geo. 3, c. 41, s. 7. 

The sale of goods, whether in a raw or a manu- 
factured state is a s^e of goods within that Act. — • 
R. V, Pease (1829), 5 Man. & Ry, K, B. 507 ; 3 
Man. & Ry. M. C. 45 ; 8 L. J. O. S. M. 0. 87. 

608. Timber.] — R. v. Pease, No. 507, ante, 

609. Room hired or used for the purpose.] — 
Allen v, Sparkhall, No. 600, ante, 

Excepted articles.] — See Sect. 1, sub-sect. 

2, B. (c), post, 

610. - .]— Dean v. King, No. 494, ante, 

511. Premises held for a term.] — ^Applts, 

circulated handbills of the sale of drapery stocks, 
& sent large quantities of goods from A. to B. by 
railway, to certain premises they had temporarily 
hired ; they afterwards purchased a stock in B. 
& took the premises for a term : — Held : these 
facts did not show a travelling from town to town, 
& a selling or exposing for sale so as to render a 
licence necessary vmder the Hawkers Act. — 
Hawkins v. Fenwick (1858), 32 L. T. O. S. 104. 

612. Room hired by travelling auctioneer.] 

— Hudson v. Shooter (1891), 55 .T. P. Jo. 325, 

D. O. 

B, Under Bye-Law, 

513. Whether statutory definition applies.] — 
Philpott v. Allright, No. 369, ante, 

514. Hawk or expose for sale — Wholesaler 
calling on regular customers — Casual retail business 
not solicited.] — Philpott v. Allright, No, 369, 
ante. 

Compare Nos. 490—498, ante. 


Sub-sect. 2. — Licence. 

A, Necessity for. 

Under statute .] — See Sect. 1, sub-sect. 1, A., 
ante. 

616. Under local Act or bye-law — Sale of goods 
excepted from statute.] — Resp. who had not 


to his customers, receiving the price 
on delivery; — Held: deft, was not a 
“ hawker.” — R. v, Coutts (1884), 5 
O. R. 644.— CAN. 

h. .] — R. V, Bassett 

(1880), 12 O. R. 61.— CAN. 

k. .] — One who 

travels about from house to house for 
the purpose of selling sewing machines, 
oartying with him only one maoldne as 
a sample, his stock being stored in a 
shop rented for the purpose, cannot bo 
convicted under 68 Vlot. o. 39, s. 4 
(N. B.), of hawki^ or peddling goods 
without license. — R. v,I%illips (1898), 
36 N. B. R. 393,— CAN, 

L R. V. Wolfe 

(1906). 6 Terr. L. R. 246 ; 4 W. L. R. 
663.— CAN. 

501 1, Sale — Single ad of selling .] — 
Semble : proof of a single act of sale 
of goods or merchandise against a man 
does not constitute him a hawker or 
pedlar within 68 Viot. o. 39 (N. B.). — 
R. V. PaiLUPS (1898), 35 N. B. R, 398. 
— CAN, 

m. Goods wares or merchandise-^ 
EUetroiype wore not included.y—'R. v. 
Ohattbb (1886), 11 0. R. 217.— CAN. 

n. — Fish noi fnelwded.] — Bdd : 


” goods, wares & merchandise ” in 
bye-law in question did not include 
” fish.” — R. V. Probtermah (1909), 11 
W. L. R. 141.— CAN. 


o. iTtdudes enlaroemeniB of 

ihoiogravhs .] — K, (Kane) r. Haworth 
Saak.), [19201 2 W. W. R. 1043 ; 63 
L. R. 329. — CAN. 


609 i. Room hired or used for the 
utrpose.1— Applts.* usual place of 
tusinoss was G. They hired a hall 
1. for three days. In that ball they 
old goods which they had removed 
rom G. Their manager & several 
ither employees, none of whom held a 
lawker’s licence, travelled from G. to 
I. to conduct the sale. They were 
iharged with hawking without licence, 
["he iuatioes convicted them ; — Held : 
ipplta. were rightly convicted. — 
:jo -operative Drapery & Furnishino 
Society, Ltd. v, Buoh (1902), 66 
r. P. 216. — SCOT. 


p. Taking contract for & ineiaXUno 
ligMning rods.)— A person going around 
wn^ a helper & the necessary supplies 
& tools k procuring a contract lor 8c 
inataiung a l^htning rod system, the 
work of Instollatlon being a very 
essential part of the oontraot, Is not a 
hawker or pedlar*— R. (Van C)ordeb) 


V, Standall, [1919] 2 W. W. R. 632; 
12 Sask. L. R. 282.— CAN. 

q. Agent soliciting orders for mlarging 
photographs— Exhibiting ^ecimens .] — 
Goad v. Nelson (Sask.), [1919] 3 

W. W. R. 1127 ; 50 D. L. R. 61 ; 13 
Sask. L. R. 1127.— CAN. 

r. .] — A person Bolioltlng 

orders for a oo. for enlarging photo- 

.phs & exhibiting a pedntmg done 
by the co. for the purpose of show 
Ing the kind of work turned out. 
is a hawker 8c pedlar within the Aot 
Respecting Hawkers & Pedlars. — R. 
(Kane) v. Haworth (Sask.), [1920] 2 
W. W. R, 1043 : 63 D. L. R. 329.— 
CAN. 

PART XI. SECT. 1, SUB-SECT. 1.— B. 

t. ” Sale ” — Agent obtaining orders 
for future delivery.] — Obtaining from 
purenasers orders on an oil oo. to 
ship to the purchasers named quan- 
tities of oil, to be delivered at the 

S laoea namen in the orders, cash on 
eUvery : — Held : not to constitute a 
” sale ” within a hye-law.- — Re Qarn- 
HAM’S OoNvionoN, Rc Richardson’s 
OONVIOTION (1916). 9 O.W.N. 117, 172, 
260 ; 34 O. L. R. 646 ; 36 0. L. B. 
64.— CAN, 
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Makkets and Faibs. 


Sect, 1. — Hawkers: Sub-sect 2, A,, B, (a), (6), (c) 
& (d), C. -P. ; svb-sect, 3.] 

obtained a licence from the corpn. of B., hawked 
fish within that borough, &, when summoned for 
so doing, contended that he was exempt from all 
licences by Hawkers Act, 1888 (c. 33), s. 3. The 
justices discharged resp. : — Held : resp. was only 
exempt under Hawkers Act, 1888 (c. 33), from 
having to take out an excise licence, & he was 
liable to the penalty provided under the local Acts 
for hawking fish without having first obtained a 
licence from the corpn., A; should have been con- 
victed. — Openshaw V, Oakbley (1889), 60 L. T. 
929 ; 63 J. P. 740 ; 6 T. L. B. 620 ; 16 Cox, 0. C. 
671, D. C. 

616. .1 — ^By a local Act, s. 65, it was 

provided that nothing in the Act should interfere 
with the lawful exercise of their calling by pedlars 
& hawkers duly licenced or certificated under any 
Act relating to such calling. An information was 
laid against resp. under a local Act for selling 
tomatoes from a hand barrow in a street in the 
county borough of D. without having obtained a 
licence as required by the Act from the corpn. 
Under the Act tomatoes were included amongst the 
articles in respect of the sale of which in a market 
p^e the corpn. were entitled to take a toll. 
Besp. had taken out a licence \mder Hawkers Act, 
1888 (c. 33). The justices dismissed the informa- 
tion : — Held : the mere fact that resp. had taken 
out a hawker’s Ucence imdor Hawkers Act, 1888 
(c. 33), was not sufficient to relieve him from the 
necessity of taking out a licence from the corpn. 
ot D. imder the local Act for the sale of the articles 
in question, since in selling the same he was not 
acting under his hawker’s licence & the exemption 
granted by the local Act, s. 65, did not apply to 
hawkers as a class, but only to hawkers in the 
lawful exercise of their calling as hawkers. — ^L ee 
V. Wallocks (1914), 111 L. T. 673 ; 78 J. P. 366 ; 
12 L. G. R. 1221 ; 24 CJox, C. C. 398, D. 0. 

517 . Effect of exemption in earlier local 

Act.] — K. sold fish from a cart in B., which was 
governed by a local Act, one sect, of which required 
a corpn. licence to sell any goods for which a toll 
was leviable. A prior local Act contained an 
exemption fi'om toll for fish sold in places other 
than the market, A there was no repeal expressed 
of the prior Act, A parts of it were recited in the 
second Act : — Held : the justices were right in 
holding that the exemption in the former Act still 
continued, A no corpn. licence was needed for 
selling fish. — Loftos v, Kiggins (1890), 66 J. P. 
151, D. C. 

B, Exemptions, 

(a) Sale to Retailers. 

See Hawkers Act, 1888 (c. 33), s. 3 (3) (a). 

(5) Sale by Beal Worker or Maker, 

See Hawkers Act, 1888 (c. 33), s. 3 (3) (6). 

518. Maker — Books bought in sheets A made 
up.] — ^A person buying books in sheets A making 
them up A then gomg from London into the 
country A selling them is within 60 Geo. 3, c. 41, 
A is not exempted from penalties as the maker of 
the goods. — Moobe v. Edwaeds (1820), 2 Chit. 
213. 

519. Personal manual labour not neoes* 

sary — ^Manufacturer employing workmen.] — ^By 50 
Geo. 8, c. 41, 6. 28, the penalties of hawking without 
a licence are not to extend to sales by the real 


workers or makers of goods, etc. of Great Britain, 
or by their children, apprentices, etc. usually 
residing with them. Mimufacturers on a large 
scale, employing workmen on premises where they 
do not redde, A doing no manual labour themselves, 
are makers within the exemption. The servant of 
such manufacturers, not residing with them, 
travelled with goods of the manufactory to a town, 
where he sold them in a public room, having 
advertised the goods as those of his employers, 
to be disposed of by him according to their instruc- 
tions. One of the proprietors was present, gave 
directions, noted the purchases, A received money, 
but no one was informed who he was : — Held : 
the seller, though not licenced, was exempt from 
penalty, the sale being substantially a sale by the 
master. — R. v, Faraday, R. v. Wood (1830), 1 
B. A Ad. 276 ; 9 L. J. O. S. M. C. 35 ; 109 B. R. 
788. 

520. Servants — Servants living hi separate 
house.] — By 50 Geo. 3, c. 41, s. 23, it is enacted, 
that nothing in that Act shall extend to hinder the 
real worker or maker of any goods, etc., or his, her, 
or their children, apprentices, or known agents, 
or servants usually residing with such real worker 
or maker, from carrying abroad or exposing to 
sale, A selling by retail, or otherwise, any of the 
said goods, etc., of his, her, or their own making 
in any mart, market, or fair, A in every city, 
borough, town corporate, A market town : — Held : 
this exemption applied to such agents, or servants 
only as resided in the same house with the makers 
of the goods, as part of his family. — R. v. Main- 
waring (1829), 10 B. A C. 60 ; 6 Man. A Ry. K. B. 
36 ; 2 Man. A Ry. M. C. 649 ; 8 L. J. O. S. M. C. 
36; 109B.R.375. 

521. Master present at sale.] — R. v, 

Faraday, R. v. Wood, No. 519, ante. 

(c) Sale of Particular Articles, 

See Hawkers Act, 1888 (c. 33), s. 3 (3) (c). 

522. “ Victuals — Candles.] — Cambridge Uni- 
versity Case (1629), Het. 146 ; 124 B, R. 410. 

523. Yeast.] — Barm, or yeast, is victuals 

within the exempting clause of 60 Geo. 3, c. 41, s. 
23, A, therefore, a person purchasing that article 
of brewers A carrying the same from town to town 
A seUing the same is not liable to the penalty 
imposed by that statute upon hawkers trading 
without a licence. — R. v, Hodgkinson (1829), 10 
B. A C. 74 ; 2 Man. A Ry. M. C. 603 ; 6 Man. A 
Ry. K. B. 102 ; 8 L. J. O. 8. M. C. 47 ; 109 B. R. 
379. 

Effect of exemption — Whether licence necessary 
under local Act .] — See Nos. 616, 610, ante. 

WheUier sale exempt from toll .] — See No. 

627, post, 

(d) Sale in Market or Fair, 

See Hawkers Act, 1888 (c. 33), s. 3 (8) (d). 

524. Legally established markets — De facto 
market not moluded.] — ^Benjamin v. Andrews, 
No. 7, ante. 

526. .] — ^Jay V, Smales (1900), cited 

in 64 J. P. Jo. at p. 211. 

Certificated pedlar acting as hawker.] — See Nos. 
637, 638, voet. 

Exemption from toll— -Sale by licenced hawker 
of goods not requiring licence.]— vSfee No. 627, 
poet. 

C. Who may be Licencee, 

See Hawkers Act, 1888 (c. 38), s. 4. 


PART XI. SECT. 1. SUB-SEGT. 2.— C. 

a. licence personal.}— 

Sendde: the Uoenoe to a hawker A 


pedlar granted under the MnnIoliMd 
Acte of IRA6 A 1873, is oonilned to me 
lieenoee only, A does not extend to a 
Bervant employed by him.— Be Ford 


V. MoABraUB(1876), 87 U. 0. R. 642.— 
OAR. 

b. OorporationA — The ordinance 
respecting auoUoneers, hawkers A 
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jD. Effect, 

526* Whether exemption trom bye-lawe con- 
ferred.] — ^The licence granted to hawkers & pedlars 
does not authorise a buying selling agaiost the 
provisions of a bye-law made by a corpn. — 
SiMSON V, Moss (1831), 2 B. & Ad. 643 ; 9 L. J. 
M. C. 120 ; 109 B. R. 1244. 

AnnotcUion : — ^Reld. Leicester C!orpn. v. Burgess (1833), 
6 B. & Ad. 246. 

Exemption from tolls.] — See Markets & Fairs 
Clauses Act, 1847 (c. 14), s. 13. 

527. Goods sold not requiring licence.] — 

An itinerant vendor of fruit & vegetables in the 
public streets of an urban district possessing a 
market, who holds a hawker’s licence, is entitled 
to the exemption from market toUs afforded by 
Markets & Fairs Clauses Act, 1847 (c. 14), s. 13, 
although no hawker’s licence be needed for the 
sale of such articles, for in so vending his wares 
he does not act in breach of his licence. — Llan- 
dudno Urban Council v, Hughes, [1900] 1 
Q. B. 472 ; 69 L. J. Q. B. 303 ; 82 L. T. 147 ; 04 
J. P. 367 ; 48 W. R. 366 ; 16 T. L. R. 171 ; 44 
Sol. Jo. 213 ; 19 Cox, C. C. 466, D. C. 

Annotation : — Diltd. Lee v. Wallocks (1914), 111 L. T. 573. 

Whether licence under local Act necessary.] — 

See Nos. 615, 616, ante. 


Sub-sect. 3. — Regulation by Bye-Laws. 

528. Whether valid — Hawking prohibited in 
great part of city.] — A municipal power of regula- 
tion, or of making bye-laws for good government, 
without express words of prohibition, does not 
authorise a bye-law making it unlawful to carry 
on a lawful trade in a lawful manner ; & therefore, 
where a municipal council had power to make 
bye-laws for “ regulating & governing ” hawkers, 
etc. : — Held : they had not power to prohibit 
hawkers from plying their trade at all in a sub- 
stantial & important part of the city, no question 
of any apprehended nuisance being raised, & 
a bye-law to that effect was ultra vires , — 
Toronto (City) Municipal Corpn. v, Virgo, 
[1896] A. C. 88 ; 65 L. J. P. C. 4 ; 73 L. T. 449 ; 12 
T. L. R. 46, P. 0. 

Annotations : — Apld. Soott v, Glasgow Corpn.. [1899] A. C- 
470. Retd. A.-G. for Ontario v, A,-G. for Dominion 
(18961 A. C. 348 ; Thames Conservators v. Kent, [19181 
2 K. B. 272. 

529. Hawkers restricted to part of sea- 

shore — Permit required on payment of fee — 
Permits limited to Inhabitants.]— By a local Act, 
the B. urban district council might from time to 
time for the prevention of danger, obstruction, 


nuisance, or annoyance to persons using the sea- 
shore make & enforce bye-laws for regulati^ the 
selling & hawking of any article, commodity or 
thing on the seashore. A bye-law made in 
pursuance of this Act provided that where any 
part or iparts of the seashore has or have, by notices 
affixed m conspicuous positions on the seashore, 
been set apart by the council for the sale & hawking 
of such ai^icles, commodities, or things as may be 
specified in the notices, no person shall offer for 
s^e or hawk any article, commodity, or thing so 
specified on any other part of the seashore. The 
council set apai^t a portion of the seashore for the 
sale & hawing of specified articles, & by the 
notice affixed sought to charge 2s. 6d, a week for 
licences to sell, & licences were only granted to 
residents in the urban district of B. Applt. was 
summoned & convicted for seUing articles included 
in the notice on part of the seashore not set apart 
for such sale by the notices :—Held : the con- 
viction must be quashed, as the bye-law was bad, 
inasmuch as it must be taken to incorporate the 
notice & the conditions thereof. — Moorman v, 
Tordofp (1908), 98 L. T. 416 ; 72 J. P. 142 ; 6 
L. G. R. 360, D. C. 

Annotation : — ^Befd. Mitcham Common Conservatora v, 

Cox, Same v. Colo (1911), 80 L. J. K. B. 1188. 

530, .] — In pursuance of the powers 

granted to them by a local Act, to make & enforce 
bye-laws for the prevention {inter alia) of danger, 
obstruction, nuisance, or annoyance to persons 
using the seashore & for regulating the selling & 
hawking of any article, commodity, & thing on the 
seashore, the corpn. made a bye-law regulating 
the parts of the seashore which should be used by 
hawkers, & the parts on which they were forbidden 
to ply their trade : — Held : in the absence of any 
evidence that the corpn. had acted in such a 
manner as to make the bye-law a practical pro- 
hibition of hawking at all, the bye-law was valid. — 
Cassell V. Jones (1913), 108 L. T. 806 ; 77 J. P. 
197 ; 11 L. G. R. 488 ; 23 Cox, C. C. 372, D. C. 

531. Hawking prohibited in certain streets 

during certain hours — On ground of obstruction.] — 
A local authority made an order which, after 
reciting that certain streets specified in the sched. 
were, between the hours of ten in the forenoon & 
eight in the afternoon, thronged & liable to be 
obstructed on all days except Sundays, prohibited 
costermongers & hawkers from using those streets 
during those hours for selling fruit, etc., from 
barrows : — Held : the local authority were entitled 
under Town Police Clauses Act, 1847 (c. 34), 
s. 21, to make a general order applicable to any 
street which was usually or habitually thronged 
or liable to be obstructed, & the power of the local 


e. No exception in favour of 

manufacturer or producer or 8eTvanls.\ 
— A bye-iaw contained no exception In 
favour of the manufacturer or producer 
& his servants : — HeW ; the bye -law 
was ultra vires the council. — R. v. 
Sahth (1899), 31 O. R. 224.— CAN, 

f. Rdegating to council power 

to fix fees by resolution,] — Power given 
to a council to fix the licence tee 
for hawkinjs by bye-law does not 
authorise a bye-law relegating it to the 
council to fix the fees by resolution. — 
R. V, Jim Sino (1896), 4 B. 0. R. 338. — 
CAN, 

g Prohibitory effect,] — R. «. 

Lafoboe (1906), 12 O. l7. R. 308 ; 8 
0. W. R. 104, 651.— CAN. 

h. Discrimination between resi- 

dents db non-residents,] — ^A bye-law die- 
oriminatod between resident & non- 
resident merohants, traders, etc., by 
impoaing a Uoenoe tax of 120 on the 


pedlars applies only co Individuals not 
to corpus. — R. (Nalder) v. Barlow, 
[1023] 1 D. L. R. 262 ; 19 Alta. L. R. 
66 ; (19221 3 W. W. R. 1195.— CAN. 

0 . Co-operative society.] — A co- 
operative society, registered under the 
Industrial 8c Provident Societies Act, 
1893, is a “ person ** within Hawker's 
Act, 1888. B. 2. & may be oonvloted 
under sect. 6 of that Act if it trades as 
a hawker without a lioenoe. — Oo- 
opEBATiYB Drapery Sc Fdbnishinq 
Co., Ltd. v. Buoh (1902), 4 F. (Ct. of 
SesB.) 97 ; 30 So. L. R. 500 ; 9 S. L. T. 
424 (J.).— acOT. 

PART XI. SECT. 1, SUB-SECT. 8. 

62Bt. Whether valid— Hawkina pro- 
hibited in tfreai pari of cify.l — Where a 
municipal bye-law was passed pro- 
noting hawken 8c pedlars of Tegstables 
& smuar products from pursuing their 
oaMjng tnrougbout the munlotj^ty 
durmg certain bonri on market days : 


— Held : the bye-law in question was 
not authorised by the statute. — R. v. 
Sung Chong (1909), 14 B. C. R. 275. — 

CAN. 

628 ii. .] — A municipality 

passed a bye-law prohibiting hawkers 
or pedlars from trading anywhere 
except in a street or a place to which 
the public habitually had aoo^ : — 
Held: the bye-law was ultra vires . — 
Bakus V. Ladysmith Ck)BPN. (1914), 
35 N. L. R. 469.— S. AP. 

528 iii. .] — Bhika HraA v, 

Boksburg MUNioirAiJTY, [1914] 
T. P. D. 513.— S. AP. 

d. Hawking prohibited in cer- 

tain afreefs.}— A city oouncil passed a 
bye-law to prevent hawkers 8c pedlars 
from prosecuting their trade in certain 
streets ; — Held : the bye-law was 
beyond the powers of the oounoU * — Be 
Ymao Sc City of Toronto (1894), 22 
S. a R. 447.— GAN. 
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Markets and Fairs. 


Sect, 1. — Hawkers ! Sub-secla. 3, 4, 6, 6 & 7. Seda. 


authority to make an order was not limited to a 
case similar to those of public processions, rejoic- 
ings, or illuminations. — Tealb v. Williams, 
ri914] 3 K. B. 396 ; 83 L. J. K. B. 1413 ; 111 L. T. 
285; 78 J. P.383; 12 L. G. R. 968; 24 Cox, C. C. 
283 D. C 

632. Ck>nstruotlon of bye-law — Whether public 
notices incorporated.] — Moorman v> Tordoff, No. 
529, ante. 


Sub-sect. 4, — Offences by Hawkers. 

See Hawkers Act, 1888 (c. 33), ss. 6, 6. 

633. Licence g:iven to servant.] — A licenced 
hawker who gives his licence to he iised by his 
servant employed to sell goods on his account is 
not liable on 29 Geo. 3, c. 26, as for letting to hire 
or lending the licence. — Hodgson v. Flower 
(1809), 2 Camp. 288, N. P. 


Sub-sect. 6. — Sale of Petroleum. 

See, generally. Public Health. 

634. Sale by hawker from cart — Whether 
keeping in a place — Within Petroleum Act» 1871 

(c. 105).] — C. had obtained a petroleum licence to 
sell it in a house specified. C. being a licenced 
hawker took a quantity of petroleum in two 
large tin cans without any marks, each holding 
10 gallons, in his cart, & went about selling it 
from door to door in pints & small quantities. He 
had six gallons in one can when the officer met him 
on the highway. C. was convicted of unlawfully 
keeping petroleum not in pursuance of a licence : — 
Held : the carrying the petrolexun in a cart was 
keeping it in a place, & the conviction was right. — 
Coleman v. Goldsmith (1879), 43 J. P. 718, 1). C. 


Sub-sect. 6. — In Metropolis. 

See Highways, Vol. XXVI., pp. 423, 424, Nos. 
1428 et seq. 


Sub -SECT. 7. — Liability to Carriage Licence 

Duty. 

See Bevenue. 


Sect. 2. — PEDLARS. 

See Pedlars Act, 1871 (c. 90). 

536. “Trades*' — Bale for charitable purposes 
not included.] — ^Twelve ladies, of whom resp. was 
one, haying purchased materials & made them up 
into articles of wearing apparel, each in turn for 
one month carried these articles about in a basket, 


called a missionary basket, from house to house 
for sale. The ladies did not find the money to 
purchase the materials, but the money derived 
from the sales was applied towards the purchase, 
&> the profits of the sales were devoted to a village 
school & religious purposes ; — Held : resp. did not 
come within the definition of a “ pedlar ” in 
Pedlars Act, 1871 (c. 96), s. 3, & was not liable 
under sect. 4 to a penalty for acting as a pedlar 
without a certificate. — G regg v. Smith (1873), 
L. R. 8 Q. B. 302 ; 42 L. J. M. C. 121 ; 28 L. T. 
665 ; 37 J. P. 679 ; 21 W. R. 737. 

686. “Sell** — Includes barter.] — D rucb v. 

Gabb, No. 606, ante, 

town to town .**] — Compare No. 604, 

637. Whether exempt from tolls — Under 
Markets & Fairs Clauses Act, 1847 (c. 14), s. 13 — 
Licenced pedlar acting as hawker.] — ^A pedlar hold- 
ing a pedlar’s certificate & trading within the dis- 
trict for which it was granted, but using a horse 
& cart, & therefore not acting as a pedlar within 
the definition in Pedlars Act, 1871 (c. 96), s. 3, 
was yet within the exemption of above sect., as 
extended by Pedlars Act, 1871 (c. 96), s. 6, & was 
not liable to a penalty for selling tollable articles 
within the limits prescribed by the special Act 
constituting a market. — Howard v, Lupton 
(1876), L. R. 10 Q. B. 598 ; 44 L. J. M. C. 150 ; 40 
J. P. 7. 

Aniiotfiiions : — N.F. Woolwich L. B. of Health v. Gardiner, 

fl895j 2 Q. B. 497. Reid. Openshaw v. Oakeley (1889), 

53 J. P. 740 ; LoftoB v. Gleave (1890), 65 J. P. 149. 

638. .] — A person holding a 

pedlar’s certificate is only entitled to the exemption 
provided by above sect., as extended by the 
Pedlars Act, 1871 (c. 96), s. 6, whilst he is acting 
as a pedlar within the definition of that term in 
Pedlars Act, 1871 (c. 90), s. 3. Therefore the 
holder of such a certificate who uses a horse & 
cart & sells tollable articles in a market is liable 
to a penalty. — Woolwich Local Board of 
Health v. Gardiner, [1895] 2 Q. B. 497 ; 64 
L. J. M. C. 248 ; 73 L. T. 218 ; 69 J. P. 697 ; 44 
W. R. 40 ; 39 Sol. Jo. 710 ; 18 Cox, C. C. 173 ; 
15 R. 590, D. C. 

Annotations Edd. Llandudno U. C. r. Hughes, [1900] 

1 Q. B. 472 ; Lee r. Wallocks (1914), 111 L. T. 678. 

639. Whether licence necessary — Under local 
Act — Licence required for tollable goods only.] — 

G. sold hat guards in the street of B., which was 
under a loc^ Act, one sect, of which required a 
corpn. licence to sell in a place other t^n the 
market, any article for which a toll was leviable. 
G. had a pedlar’s certificate, but no licence from 
the corpn. The schedule of tolls mentioned only 
sheds or stalls for fiosh, cheese, butter, “ or other 
thing whatsoever ” ; — Held : G. was not liable 
to have a corpn. licence, as hat guards were not 
within the list of tollable things. — Loptos v, 
Gleave (1890), 56 J. P. 149, D. 0. 


Sect. 3.— TRANSIENT TRADERS. 

See Cases infra. 


fonner, 8c $40 on the latter :—HeJd : 
uie bye-law wa« Invcdid. — ^J onas c. 
Gilbert (1880). 6 S. 0. R. 366.— CAN. 


k. 


.1 — Minor v, R. 


(N. S.) (1920), 62 D. L. R. 168.-^AN. 
PART XI. SECT. 8. 


m. ReqvkUUm bu bye-law — VaUdUi 
qf—Bve’laic requirtnfi licence.}— It. v 
VAN Norman (1909). 14 O. W. R. 669 
1 O. W. N. 36 ; 19 O. L. R. 447.- 
CAN. 


n. — ProMbiHon of trade 

dvrina certain )ioura.]— A bye-law 
prai^oally prorentlng pedlara from 
P^dllng any daily prodnoe (exo^t 
m^) or garden or field prodnoe wlt^ 
certain honn : — uHd : tavoUd. — R. 
1?. Sanq Ohonq (1909), 11 W. L. R. 


231.— CAN. 

o. Offences by n^lars--^Fonin of 
con/tdclion.y—'R. v. Hublbt (1916), 49 
N. S, R. 281.— CAN. 


PART XL SECT. 8. 

p. Who is a transient trader — Ofenera 
me.) — A transient trader Is one whose 
trade Is locoUsed by tbe occupation 
of premises or in some other way. 
— R. V. Scales 8c Robbbis, Ltd. 
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(1918), 41 O. L. n. 239 ; 30 Gan. Crim. 
Oos. 82 i 13 O. W. K. 305.— OAN. 

q. Sale of goods on com* 

mission by consignee — Owner accom- 
vanying goods dt assisting ai sale .\ — 
Where groodB are consigned to be sold 
on commission, Sc they are sold in the 
shop or premises of the consignee, & 
by him or on his behalf, the owner of 
goods or his manager is not an occupant 
of such premises nor a transient trader, 
merely because he aooompanies the 
goods & assists in their sale. — R. v. 
Cuthbert(1880),45 U.C. R. 19.— CAN, 

r. Necessity for occupation 

of premises in municipality .) — ^whero 
goods are consigned by the owner to be 
sold on commission & they are sold by 
the consignee by auction In promises 
rented by him, the owner is not an 
occupant of such premises, nor a 
transient trader. To support a con- 
viction it is essentlaJ that the person 


charged occupy premises in the 
municipality. — R, t>. Wilson (1900), 
7 B. 0. R. 112.— CAN. 

t. Agent taking orders.) — R. t>, 

MiiRSHALL (1886), 12 0. R. 55. — CAN. 

a. .] — R. St, Pibrbe 

(1902), 22 C. L. T. 233; 4 O. L. R. 
76 ; 10. W. R. 365.— CAN, 

b. Licence — Necessity for.) — R. v. 
Hendkkson (1889), 18 0. R. 144. 
GAN. 

0. .1 — 11. V. Dowslay 

(1890), 19 O. R. 622.— CAN. 

d. Exemption — Farmer selling 

own produce.) — A charge against a 
farmer of selling his own produce in 
a town from a railway car by which 
it had been transported thither, 
contrary to a transient traders bye-laws 
of the town : — : properly dis- 
missed. — R. V. Gkddes (1915), 9 

O. W. N. 307 : 35 O. L. R. 177.— CAN. 


a. Eegulation by bye-law — Bye-law 
directed merely against persons not 
entered on assessment roll — Validity of.) 
— R. V. Applebe (1899), 30 O. R. 623. 

—CAN. 

f. Offences by traiwient traders — 
Form of conviction.) — R. «. MoNicol 
(1886), 11 O, R. 659.— CAN. 

g. .] — R. t>. Roche (1900), 

32 O. R. 20.— CAN. 

h. .] — Upon motion to 

quash the conviction of deft., a tran- 
sient trader, for offering meat for sale 
in quantities less than the quarter 
carcase, without having paid a licence 
fee. contrary to a bye-law of a villas : 
— Held : it was not necessary that the 
bye-law or convintlon should contain 
the words “ for temporary purposes ** 
Sc assessment roll for the then 
municipal year.*’— R. v. Myers (1903), 
23 C. £,. f. 286 ; 6 O. L. R. 120 ; 2 
O. W. R. 533.— CAN. 


MARQUESS. 

See Peerages and Dignities. 


MARRIAGE. 

See Ecclesiastical Law ; Husband and Wipe. 


MARRIAGE SETTLEMENTS 

See Bills of Sale ; Settlements. 


MARRIED WOMEN. 

See Husband and Wife ; Eeal Property and Chattels Beal ; Setilements. 


MARSHALLING. 


See Bankruptcy and Insolvency ; Equity ; Executors and Administrators ; 

Mortgage. 
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Magistrates. 


Sect. 4. — Mandamus ; Sub-sects. 2 3. Sect. 5 

Sub-sects. 1 <fe 2, A. & B. («) <£.■ (&)■] 

Sub "SECT. 2. — Procedure. 

See, generally, Crown Practice, Vol. XVI., pp. 
323 et seq. 

1680. Time for application.] — If an appeal be 
given to the sessions within six months after the 
cause of complaint, & a motion is made there 
within that time to enter & respite one, which is 
denied, the ct. will not grant a mandamus to tlie 
justices to receive it after the six months are 
elapsed.— R. v. Dp^rbyshire JJ. (1791), Nolan, 29 ; 
4 Term Rep. 488 ; 10() E. R. 1134. 

1581. -,] — A certiorari to remove an order of 

sessions had been quashed because the 
amdavit on which it had issued omitted to state 
that the justices on whom it was served had been 
present at the sessions at the making of the order 
pursuant to 13 Geo. 2, c. 18, s. 5. On motion for 
a fresh certiorari to remove the same order after 
the six months had expired : — Held : i he writ had 
not been moved or applied for within the meaning 
of the Act by the former application, & the present 
was a fresh motion & cons(M|uently out of time. — 
R. V. Cartworth (iNHABITAN'rs) (1843), 1 Dow. & 

L. 837, 842 ; 8 Jur. 61 ; 8 J. P. 104 ; sub nom. 

V. 13 L. J. M. C. 28. 

Aniwi(di(ni R. v. West Riding of Yorkshire JJ., 

Darlon v. West (1844), 1 New Hess. Cas. 401). 

Crown Practice, ^^ol. XVI., pp. 
325, 328, Nos. 1379-1300. 

1582. Evidence In support of application — Con- 
tents of affidavit.] — Before a mandamus is granted 
to compel sessions to enter continuances & hear 

^Ppcal they have refused to hear, it is essential 
that the affidavits of applts. show that the practice 
of the particular sessions with respect to the time 
of notice of appeal has been observed, — R, v. 
Warwickshire JJ. (1845), 0 Q. B. 750; 1 New 
Mag. Cas. 193 ; 1 New 8ess. Cas. 463 ; 14 L. J. 

’’ J- P. 179 ; 9 Jur. 

131 ; 115 E. R. 283. 

1583. affidavits on motion for 

a mandamus to sessions to hear an appeal should 
state all the material facts that occurred at the 
sessions. R. West Riding of Yorkshire JJ., 
vJ'o Bradford (1845), 3 Dow. & L. 

A Cas. 1 ; 14 L. J. M, C. 119 ; 5 

li, T. O. S. 152 ; 9 J. P. 822 ; 9 Jnr. 790. 

Direction of writ — To what Justices.] — See 

Crown Practice, Vol. XVL, p. 3.S4, Nos. 1519, 


opinion of the Q. B. Div., under Quarter Sessions 
Act, 1849 (c. 45), s. 11, should contain a statement 
of the a^eement of the parties that judgment in 
conformity with tlie decision of the ct. may be 
entered at quarter sessions in the manner provided 
by the sect. — P eterborough Corpn. v. Thurlby 
O vERSEPiRS (1882), 8 Q. B. D. 586, D. C. 

1585. Practice of King’s Bench Division — One 
counsel only heard on each side.] — (1) On the 
hearing of a special case in an appeal stated fcir 
the opinion of one of the superior cts. under 
Quarter Sessions Act, 1849 (c. 45), s. 11, the 
counsel for the party in support of the rate is 
entitled to begin. 

(2) Upon such hearing the ct. refused to hear 
more than one counsel upon either side.- — B ed- 
fordshire JJ. V. St. Paul, Bedford (1852), 7 
Exch. 650 ; 21 L. J. M. C.228; 16 J. P. 538 ; 155 
E. R. 1109. 

Annotah'ov^ As to (1) Refd. Sheppard v. Bradford (1804), 
12 W. R. H(>7. Generallij, Mentd. Mile End Grdns. f. 
Hearts [190:1] 2 K. B. 483. 

1586. Party supporting order begins — & replies.] 

— Where a case is stated for the ct. under Quarter 
Sessions Act, 1849 (c. 45), s. 11, & argued on 
concilium, the counsel supporting the order of the 
magistrates is entitled to begin &: reply. — R. v, 
Holbeck Overseers (1851), 16 Q. B. 404 ; 10 
L. T. O. S. 503 ; 15 J. P. 227 ; 117 E. R. 933. 

Amiotafions : — Mentd. Hartftcld r. Rotlierfiold, v. St. 
Andrew, Hoi born (1852), 17 Q. B. 746 ; R. r. W^orceHter* 
Khire JJ., Wlnchcombe Union Grdns. v. Stourbridge Union 
Grdnn. (1865), 13 W. R. 836. 

1587. .] — Bedfordshire JJ. i\ St. Paul, 

Bedford, No, 1585, ante, 

1588. Costs — Given to successful party as be- 
tween party & party.] — Semhle : where on appeal 
to quarter sessions a case is stated for the opinion 
of a superior ct. under Quarter Sessions Act, 1849 
(c. 45), s. 11, the practice is to give costs to the 
successful party as between party & party. — 
Clarendon (Earl) v, St. James’b, Westminster 
(Rector, etc.) (1851), 10 C. B. 806 ; 4 New Sess. 
Cas. 639 ; 20 L. J. M. C. 213 ; 17 L. T. O. S. 75 ; 
15 J. P. 340 ; 138 E. R. 319. 

Armofdiions : — Mentd. R. t’. Gaskell (1851), 16 Q. B. 472 ; 
R. V. Cocklnirn (1852), 16 Q. B. 480 ; R. v, LlniitEan Hoc. 
(1854), 18 J. P. 504 ; R. v. Royal Medical & Chlrurglcal 
Hoc. of London (1857), 21 J. P. 789. 


Sub-sect. 2. — After Hearing at Sessions. 

A. In General. 


Sub-sect. 3.— Costs. 


Sect. 5.— SPECIAL CASE. 

Sub-sect. 1. Before Hearing at SEssioNf 
Case Stated by Consent of Parties. 
See, generally. Crown Cases Act, 1848 (c. 71 

45). s. 11 ; Supre 
S ® Act, 11 

case— Agreement of parties 
submit to decision of court.]— A case stated for 1 


See Criminal Justice Act, 1925 (c. 86), s. 20. 

1589. Interested magistrate — May not vote as to 
grant of case.] — R. v. Gudoridge, No. 75, ante, 

1590. Case offered by magistrate — Party not 
bound to accept.] — R. v. West Riding JJ., Re 
Chorlton Township, No. 1504, ante, 

1591. Case embodying only Irrelevant questions.] 
— The ct. will not answer a case from the sessions 
which submits questions frivolous & wholly inuna- 
terial. 

It is a gross abuse to send to this ct. a case . . • 
submitting questions, the answers to which cannot 
& ought not to affect the decision on the settle- 
ment (Lord Denman, C.J.). — R. v, Halifax (In- 
habitants) (1848), 12 L. T. O. 8. 147 ; 12 J. P. 
760. 

By licensing Justices.] — See Intoxicating 
Liquors, Vol. XXX., p. 70, Nos. 551-557. 


PART XIV. SECT. 6, SUB-SECT. 2.- 

f. EjfeiA of skUing case — Hem 

(If 


g. Preliminary procedure must he 
complied with.y—Tho ct. will not bear 
a case from the quarter sessions unless 
the statute & rules of ct. prescribing 


the preliminary stops have been 
strictly complied with. — R. v. Hatch 
(186.5), 15 C. P. 461.— CAN. 
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B, When Appeal Available^ 

(a) In General, 

See Criminal Justice Act, 1925 (c. 80), a. 20. 

1592. On trial of Indictment — Consent of 
recorder*! — ^At the trial of an indictment at ' 
quarter session a point of law was taken, & it 
appeared that in effect the recorder then consented 
to state a case. At the next quarter sessions he 
consented to state a case : — Held : the recorder 
had jurisdiction to state the case. — R. v. Mean 
(1904), 09 J. P. 27 ; 21 T. L. R. 172, C. C. R. 

AnnotcUion : — Hentd. R. v. Rodloy, [1913] 3 K. B. 468. 

.] — See, now, Criminal Appeal Act, 1907 

(c. 23), s. 20 (1). 

1593. For repair of bridge.] — The inhabi- 

tants of the county, being primd facie liable to 
repair all public bridges within it, are therefore, as 
it seems, bound to repair an ancient horse bridge, 
unless they show that others are boimd lo repair 
same. The ct. will take no cognisance of a special 
case reserved upon the trial of an indictment at the 
sessions. — R. v. Salop (Inhabitants) (1810), 13 
Bast, 95 ; 104 E. R. 303. 

Annotation : — ^Retd. R. v. Sutton Coldfield Overseers (1874), 

L. R. 9 Q. B. 153. 

& similar matters.] — See, now. 
Supreme Court of Judicature Act, 1925 (c. 49), 
s. 29. 

1594. After sessions concluded — Unless power 
reserved with consent of ail parties.] — ^A chairman 
of quarter sessions has no power, after the sessions 
are over, to state a case for the opinion of the ct. 
upon points raised on appeal against an order of 
removal, unless the power to do so has been 
distinctly reserved to him by the ct. of quarter 
sessions with the consent of all parties. — R. v. 
Basing (Inhabitants) (1849), 3 New Mag. Cas. 
101 ; 13 L. T. O. S, 281 ; 13 J. P. Jo, 393. 

1595. On respiting appeal.] — (1) Upon an appli- 
cation to enter & respite an appeal, the ct. of 
quarter sessions has no power to state a special 
case ; <te the Ct. of Q. B. will take no notice of the 
facts of a case so stated. 

(2) Where quart/or sessions state a case for the 
opinion of the Ct. of Q, B. they ought themselves 
to decide one way or the other otherwise the 
superior ct. will not entertain the appeal & give 
any decision on the merits. — R. v, Sutton Cold- 
field Overseers (1874), L. R. 9 Q. B. 153 ; sub 
nom, R. V, London & North Western Ry, Co., 
43 L. J. M. C. 57 ; evb nom, R. v. Sutton Cold- 
field, R. V. Aston, 29 L. T. 840 ; 38 J, P. 106 
sub nom. London North Western Ry. Co. v. 
Sutton Coldfield, London & North Western 
Ry. Co. v, Aston, 22 W. R. 324. 

Annotations : — Aa to {2) Consd. R. v, Southampton Licensing 

JJ.iExp. Cardy, [1906] 1 K. B. 446. Bela. Exp. Curtis 

(1877), 47 L. J. M. O. 35 ; R. v. Brindley (1885), 54 L. T. 

435. Oenerally, Reid. Walsall Overseers v. L. & N. W. 

Ry. (1878), 4 App. Cas. 30. 

.] — See, also, Sub-sect. 2, D. (6), post. 

No appeal on question of fact.] — See Sub-sect. 2, 
E. (6), post. 


{b) Discretion of Justices, 

See, now, Criminal Justice Act, 1925 (c. 80), s. 20. 
1596. Whether justices will be compelled to state 
a case.] — Qu. : whether the sessions can be com- 
pelled to state a case. — R. v, Oulton (Inhabi- 


tants) (1736), Lee temp. Hard. 169 ; Burr, S, C. 
64 ; Sess. Cas. K, B, 209 ; 95 E. R. 108. 

Annotationa : — Apprvd. R. v, Walsall Overseers (1878), 3 
B. D. 457. Refd. Walsall Overseers v. L, « N. W. 
y. (1878), 4 App. Cas. 30. Mentd. Ex p. Tollerton 
Overseers (1842), 3 Q. B. 792. 

1597. .] — Ex p, Jarvin (Inhabitants), 

No. 1465, ante, 

1598. Where they have granted but not 

stated case.] — When the sessions on determining 
an ajmoal have granted a case, but none has been 
s^ted, the ct, will, under some circumstances, 
direct a mandamus to the justices who beard the 
appeal, to state a case. But not where it is clear 
that such a proceeding could lead to no result ; as 
where the chairman, in consequence of his own 
opinion & that of the ct. upon the facts, refused to 
sign any statement but one which would have 
excluded the point of law relied upon by the party 
demandii^ a case. — R, v, Pembrokeshire JJ. 
(1832), 2 B. & Ad. 391 ; 1 L. J. M. C. 92 ; 109 B. B. 
1188. 

Annotations : — Consd. R. v. Cheshire JJ., Ex p. Meekin 
(1846). 11 J. P. 6 : R. V. Staffordshire JJ. (1857), 7 K. & B. 
935. Reid. Ex p. Jarvin (1840), 9 Dowl. 120. Mentd. 
Kendall v. Wilkinson (1855), 4 E. & B. 680. 

1699. Justices unable to agree as to 

terms of case — Mandamus to enter continuances.] — 

Where quarter sessions have confirmed an order 
of removal, subject to a case for the opinions of the 
Ct. of K. B., & the justices cannot agree for several 
sessions on the terms of the case, tlie ct. will grant 
a mandamus, compelling them to enter con- 
tinuances & hear the appeal ; for the order of 
sessions being only conditional, there is no decision, 
unless the case is returned, — R. v, Suffolk JJ. 
(1832), 1 Dowl. 163. 

Annotationa : — ^Distd. R. v. Staffordshire JJ. (1832), 1 Dowl. 
484. Expld. K. V. Hampshire JJ. (1862), 32 L. J. M. C. 
46. 


1600, Where justices ought to grant case.] — 

Nothing can be better settled than that it is 
entirely at the discretion of the sessions whether 
to grant a case, & so to submit their judgment to 
the opinion of the Ct. of (^. B. or not. Even 
though the appeal should be one in which in the 
proper exercise of their discretion they ought 
undoubtedly to grant a case in order that their 
judgment may be reviewed, if they refuse to do 
so ; there are no means of compelling them 
(CocKBURN, C.J.). — K. V, Walsall Overseers 
(1878), 3 Q. B. D. 457 ; 47 L. J. Q. B. 711 ; 38 
L. T. 665 ; 42 J. P, 644 ; 26 W. R. 705, C. A. ; 
on appeal, sub nom, Walsall Poor Overseeirs 
V, London <fe North Western By. Co. (1878), 4 
App. Cas. 30, H. L. 


Annotations: — ^Beld. R. v. Southampton Licensing JJ,, 
Ex p. Cardy, [1906] 1 K. B. 446 ; Kydd v. Liverpool 
Watch Oomrnittee, [1907] 2 K. B. 591, Mentd. Mon- 
mouthehire Corpn. v. Monmouth (1878), 38 L. T. 612 ; 
R. V. Swindon New Town L. B. (1880), 49 L. J. Q. B. 522 ; 
Shubrook v. Tufnell (1882), 30 W, R. 740 ; Peterborough 
Corpn. v. WUsthorpe Parish & Stamford Union Assmt. 
Com. (1883), 63 L, J. M. C. 33: Illingworth r. Bulmer 
East Highway Board (1884), 53 L, J. M. C. 60 ; Holbom 
Grdns. v. Chertsey Grans. (1885), 15 Q. B. D. 76 ; Cox v. 
Hakes (1890), 15 App. Cas. 606 ; Ex p. Kent County 
Council & Dover Council, Ex p. Kent County Council & 

. B, 725 “ ‘ “ ■ 


Sandwich Council, [1891] 1 Q 
Qossage^B Case, [18921 A. C. 326 ; 


Bamardo v. Ford, 
Re Knight & Taber* 


naole Permanent Bldg. Soc. (189^, 41 W. R. 35 ; Lodge 
V. Huddersfield Corpn. (1898), 62 J. P. 615 ; Re Carpenter 
& Bristol Corpn. (1907), 71 J. P. 417 ; Re Jude’s Musical 
Compositions, [1907] 1 Ch. 651 ; L. & N. W. Ry. v, 
Thrapstone Union Assmt. Com. (1912), 107 L, T. 788 ; 
R. V. Nat Bell Liquors, [1922] 2 A. C. 128. 


PART XIV. SECT. 6, SUB-SEOT. 2.— 

B. (a). 

h. On conviction for treason, felony 
or misdemeanour,] — Applt., having 

J.— VOL. XXXUl. 


been convicted before justloes of hav- 
ing pretended to be a physician, 
contrary to 29 Yiot. o. 34, appealed 
to quc^r sessions, & was found 
guilty; — Held: the sessions had no 


power to reserve a case under 0. S. U. O. 
0 . 112, applt. not being a person oon- 
vioted of treason, felony, or mis- 
demeanour.” — POMKROY V, WlLBON 
(1866), 26 U. C. R. 45.— CAN. 

Q 0 
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Sect, 6 . — Special case: Sub-sect, 2, B, (c), C, dS? B. 
ia) (&).] 

(c) Effect of Statute Making Decision of Sessions 

Final, 


1601. Whether Justices can state a case — Right 
to certiorari taken away — Justices decision to be 
final.] — R. V, Allen, No. 1116, ante, 

1602. .] — R. V, Wykeham, No. 

1432, ante, 

1603. .] — R. V, Handley, No. 

1433, ante, 

1604. .] — On an appeal to a ct. 

of quarter sessions against a conviction under a 
statute by which the certiorari was taken away, the 
ct. affirmed the conviction subject to a special 
case for the Ct, of Q. B. : — Held: the certiorari 
could not issue even for the purpose of bringing 
the case before the ct., & the consent of the in- 
formant to the issue of the writ was immaterial. — 
R. V, Chantreix (1875), L. R. 10 Q. B. 687 ; 44 
L. J. M. C. 94 ; 33 L. T. 305 j 39 J. P. 472 ; 23 
W. R. 707, D. C. 

Annotations: — Coiisd. R. v. Walsall Overseers (1878), 3 

Q, B- D. 457 ; Kydd v. Liverpool Watch Committee, 

[1907 J 2 K. A 691. Befd. Carpenter Sc Bristol Corpn. 

(1907), 71 J. P. 417. 

1605. Consent of parties.] — ^By con- 

sent of the parties, applt. & resp., a special case 
may be stated, by a ct. of quarter sessions, for the 
opinion of the Ct. of Q. B., though the wrio of 
certiorari be taken away. But the questions 
submitt-ed must be questions of substance arising 
upon the merits of the case ; & a question of juris- 
diction may conveniently be raised in this way. — 
R. V, Dickenson (1857), 7 E. & B. 831 i 26 
L. J. M. C. 204 ; 29 L. T. O. S. 180 ; 22 J. P. 243 ; 
3 Jur. N. S. 1076 ; 5 W. R. 654 ; 119 E. R. 1455. 
Annotalwm : — ^Expld. K. v. Chantrell (1875), L. R. 10 Q. B. 

687. Rsfd. Kydd v. Liverpool Watch Committee, [1907] 

2 K. B. 591. 

1606. Justices* decision to be final.] — Resp. 

(applt. at quarter sessions), a divisional inspector 
of police, retired with a right to a pension to be 
calculated according to the Police Act, 1890 (c. 45), 
on the amount of his “ annual pay at the date of 
his retirement. At that date resp., in addition 
to a weekly payment of money, had a free resi- 
dence, with free fuel, gas & water ; — Held : there 
is an appeal by way of case stated on points of law 
from the decision of quarter sessions in an appeal 
to them by a police constable from a decision of 
the police authority in calculating the amount of 
pension due to such police constable on his retire- 
ment, notwithstanding the direction in Police 
Act, 1890 (c. 45), s. 11, that the decision of quarter- 
sessions shall be final. — G oodwin v, Sheffield 
Corpn., [1902] 1 K. B. 629 ; 71 L. J. K. B. 492 ; 
86L. T. 682; 66 J. P. 533 ; 18 T. L. R. 441, D. 0. 


AimotcUions : — Consd. Kydd v, Liverpool Watch Committee, 
[1907] 2 K. B. 691. Meutd. Baytey v, Bayley, [1922] 2 
K. B. 227. 


1607. .]— By PoUce Act. 1890 (c. 45), 

8. 11, where a police constable claims a pension as 
of right, & the police authority do not admit the 
claim, ^ the constable may apply to the police 
authority for a reconsideration of the claim to the 
pension, & if aggrieved by the decision upon such 
reconsideration may apply to the next practicable 
ct. of quarter sessions, “ & that ct,, after in<iuiry 
into the case, may make such order in the matter 
as appears to the ct, just, which order shall be 
final”: Held: the decision of quarter sessions 
is final, & they have no power to state a ca>se for 


the opinion of the ct. — K ydd v. Liverpool Watch 
OOMMITTEB, [1908] A. C. 327 ; 77 L. J, K. B. 947 ; 
99 L. T. 212 ; 72 J. P. 395 ; 24 T, L. R. 772 ; 62 
Sol. Jo. 639 ; 6 L. G. R. 903, H. L. ; revsg,^ [1907] 
2 K, B, 691, 0. A. 

Annotationa : — ^Expld & Dlstd. Lobltos Ollflelde Admiralty 

Comrs., Crown ti.3. Co. v. Admiralty Comrp. (1917), 86 

L. J. K. B. 1444. Bold. Re Cari>enter & Bristol Corpn. 

(1907). 6 L. Q. R, 977 ; R. v. Salford Hundred JJ., [1912 

2 K. B, 667. 

C, Time for Application to High Court, 

See C. O. R., 1906, r. 25. 

1608. Within six months of order.] — Certiorari 
to remove an order of sessions confirming an order 
of removal by two justices, must be moved for 
within six calendar months after such order made. 
— R. V. Sussex JJ. (1813), 1 M. & 8. 631 ; 105 
E. R. 236 ; subsequent proceedings, 1 M, & S. 734, 

Annotations: — Mentd. R. v. Middlesex JJ. (1836), 5 Ad. Sc 

El. 626 ; R. v. Darton (1844), 14 L. J. M. C. 41. 

at Judges’ chambers 
within time.] — This ct. refused to grant a certiorari 
to bring up an order of sessions made subject to a 
case, on an application more than six months 
after the order was made, although appcts. had 
attended at the judge’s chambers within the time, 
but had failed, in consequence of the non-attend- 
ance of a judge there till after tlie six months had 
expired. — Exp, Llanbeblig (Inhabitants) (1846), 
2 New Sess. Cas. 315 ; 15 L. J. M. C. 92. 

1610. Time computed from date of order — 

Not from settlement of case.] — An application for 
a writ of certiorari to bring up an order of magis- 
trates on which a special case has been granted 
must be made within six months from the date of 
the order, & not from the settlement of the special 
case. — Elliott v, Thompson (1875), 33 L, T. 339 ; 
24 W. R. 56 ; sub nom. Ex p, Elliott, 40 J, P. 
56. 

1611. Effect of C. O. R., 1906, r. 25— 

Statutory enactment limiting time for certiorari to 
three months.] — A case stated by the London 
quarter sessions on an appeal to them under the 
Valuation (Metropolis) Act, 1869 (c. 67) may, not- 
withstanding the provisions of sect. 40 of that Act 
limiting the time for suing out a certiorari for the 
removal of orders of the assessment sessions to 
three months, be filed at any time within six 
months after the decision of the sessions under 
above rule. — Horner v. Stepney Assessment 
Committee (1908), 98 L. T. 460 ; 72 J. P. 262 ; 
24 T. L. R. 500 ; 6 L. G. R. 651 ; 2 Konst. Rat. 
App. 743. 

Failure to state case within time — Whether man- 
damus to enter continuances granted.] — See Grown 
Practice, Vol. XVI., p. 326, No. 1384. 

D, Form of Case, 

(a) In General. 

1612. Must state actual issues — Not abstract 
questions of law.] — Re Cardigan County 
Council, No. 1230, ante. 

1613. Must state conclusions of fact — Not evi- 
dence.] — A special order of sessions must state 
facts, & not recite evidence. — R. v. Mabkley 
(Inhabitants) (1738), Andr. 161 ; 95 E. R. 339 ; 
sub nom. R. v. Hartley (Inhabitants), Burr. 
S, C. 120. 

1614. .] — Sessions should state as a 

fact, in a settlement case, whether the mastei 
dispensed with the service before the end of the 


PART xrv. SECT, 6, SUB-SEOT. 2.— 
D. (a). 

k. Judge’s report— -Setting out evi- 


dence on which question of Jaw arose,] 
— A oa$e stated by way of appeal 
from qiiartei sesaiona ought to oe in 
the form of a Judge’s report, Sc ahould 


set out fully the evidence upon wblcl 
the question of law arose.— BIbvil t 
Lynch (1874), 7 I, R. Eq. 829, — 
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year, or whether there were a dissolution of the 
contract by mutual consent. 

The ct. of quarter sessions should state the 
result of the evidence ; & in a case of this kind 
they should state the fact one way or the other 
(Grose, J.). — R. v. St. Peter of Mancroft in 
Norwich (Inhabitants) (1800), 8 Term Rep. 
477 ; 101 B. R. 1499. 

Annotaiion : — Mentd. R. v. Kings Pyon (1803), 4 East, 351. 

.] — The ct. of quarter sessions 
in a case sent by them for the opinion of the Ct. of 

K. B., should state the conclusion of fact which 
they draw from the evidence, & not the evidence 
itself. — R. V. St. Cuthbert Weixs (Inhabitants) 
(1834), 5 B. & Ad. 939 ; 3 Nev. & M. K. B. 100 ; 
2 Nev. &; M. M. C. 93 ; 3 L. J. M. 0. 35 ; 110 E. R. 
1038. 

1616* .] — Sessions should state facts 

not evidence ; we must order them to re-hear the 
case ; but that will not bind them to state another 
case for our opinion (Denman, C.J,). — R. v. 
Melsonby (Inhabitants) (1837), 1 Jur. 52. 

1617. -.] — Sessions ought to find the 

facts specifically, & not send up ttie documentary 
& other evidence to the ct. in the shape of a case. 
— R. V. Salisbury (Marquis) (1838), 8 Ad. & El. 
716 ; 3 Nev. & P. K, B, 476 ; 1 WiU. Woll. & H. 
444 ; 7 L. J. M. C. 110 ; 2 Jur. 658 ; 112 E. R. 
1009. 

AnrwtcUion ; — Mentd. L. & N. W. Ry. v. Buckmastor (1875), 
L. R. 10 Q. B. 444. 

1618. Certiorari refused — Case merely 

asking court to draw conclusion of fact.] — On 

appeal against an order for removal, on the ground 
among others that the examinations whereon the 
order was made were insufficient <fe did nob contain 
legal evidence of any settlement having been 
gained in applt. parish, sessions overruled the 
objection, &, after hearing evidence offered by 
reaps., confirmed the order, subject to a case for 
the opinion of the Ct. of Q. B. on a matter of 
evidence. This ct. refused a rule for a certiorari 
to bring up the examinations on which the 
original order was made . — Ex p, Tollerton 
Overseers (1842), 3 Q. B. 792 ; 2 Gal. & Dav. 
633 ; 114 E. R. 711 ; svb nom, R. v. West Riding 
OF Yorkshire JJ,, Tollerton v. Idle, 12 

L. J. M. C. 15 ; 7 Jur. 15. 

Annotaiiona Beld. R. V. Buckinghamshire JJ. (1843), 3 
Q. B. 800 ; liJxp. Brighton Grdns. (1850), 14 J. P. 639. 

1619. .] — R. V, Tilungham (Inhabitants), 

No, 1666, post, 

1620. .] — The ct. of quarter sessions ought 

not simply to state facts & ask the opinion of the 
ct. as a jury upon them, but having drawn their 
own conclusions from the facts, they may ask 
whether in the opinion of the ct., the facts will 
warrant their finding. — R. v, Pilkington (In* 
habitants) (1844), 6 Q. B. 662 ; 3 Gal. & Dav. 
319 ; 1 New Sess. Cas. 90 ; 13 L. J. M. C. 61 ; 2 
L. T. O. S. 400 ; 8 J. P. 724 ; 8 Jur. 267 ; 114 
B. R. 1398. 

1621. Parties unable to agree facts — Case settled 
by chairman of sessions binding.] — Thurborland 
V, Brightsidb Bibrlow Overseers (1859), 23 
J. P. Jo. 324. 

1622. To be drawn by counsel.] — R. v. Wool- 
pit (Inhabitants), No. 1049, post, 

(6) Case must be Conclusive of Appeal. 

1623. General rule.] — The sessions should not 
send up a case with a view to its being reheard by 
th^, but should decide both ways, provisionally. 
*^R. V, Stokb-upon-Trent (Inhabitants) (1843), 
6 Q. B, 808 ; 1 Dftv. & Mer. 867 ; 13 L. J. M. 0. 


41 ; 2 L. T. O. S. 148 ; 8 J. P. 107 ; 8 Jur. 34 ; 
114 B. B. 1263. 

Annotations: — ^Rsfd. R. v. Keateven JJ. (1844), 8 Jur. 445. 

Mentd. Devonald v. Rosser, [1906] 2 K. B. 728 ; Meek r. 

Port of London Authority (1918), 119 L. T. 196. 

1624. .] — Fulham Union v. St. Mary 

Abbotts, Kensington Assessment Committee 
(1886), Ryde, Rat. App. (1886-90), 86, D. C. 

Annotaiiona : — Mentd. L. C. C. v. St. Gilos -in -the -Fields & 

St. George’s, Bloomsbury (1891), Ryde, Rat. App. (1891- 

93), 72 ; R. v. Woolwich Union Grdns. (1891), Ryde, 

Rat. App. (1891-93), 279. 

1625. Provision for re-hearing at sessions.] — 

Special order ought not to conclude to the opinion 
of the Court. — ^Anon. (1700), 2 Salk. 486 ; 91 
E. R. 418. 

Annotaiiona : — ^Mentd. R. v. Chantrell (1875), L. R. 10 Q. B, 

587 ; R. V. Walsall Overseers (1878), 3 Q. B. D. 457. 

1626. .] — This Ct. refused to hear a case 

[of an appeal against an order for the removal of 
a pauper] sent up by quarter sessions which con- 
cluded thus : “if the Ct. of Q. B. shall be of 
opinion, etc., then the order to be confirmed, but, 
if the Ct. shall be of a contrary opinion, then the 
appeal to stand respited until the next sessions 
after the judgment of the Ct.,” because the 
sessions had at the same time asked this Ct. to 
decide the case, Sc had reserved the power of after- 
wards deciding it themselves. — R. v. Wistow 
(Inhabitants) (1841), 3 Q, B. 816, n. ; 1 Gal. & 
Dav. 681 ; 114 E. R. 720 ; sub nom. R. v. Westoe 
(Inhabitants), 10 L. J. M. C. 112. 

Annotation : — Befd. R. v. Kesteven JJ. (1844), 8 J, P. 629. 

1627. .] — Sembte : it is not proper to annex 

to a case sent from the sessions for the opinion of 
this ct., a condition that, if the ct. think one way, 
the subject-matter shall be sent back to the ct. 
of sessions to be reheard. — R. v. Worth (Inhabi- 
tants) (1843), as reported in 4 Q. B. 132 ; 3 
Gal. & Dav. 376 ; 7 J. P. 287 ; 114 E. R. 847, 

Annotations .•—Mentd. R. v. Ickham (1843), 7 J. P. 529 ; 

R. V. Kesteven JJ. (1844), 8 J. P. 629 ; Ward v. Pitt, 

Lloyd V. Powell Uuffryn Steam Coal Co., 11913] 2 K. B. 

130. 

1628. .] — Notice of appeal against an order 

of removal described the order by its contents, but 
did not state the names of the removing justices. 
On the trial of the appeal this was argued as a 
preliminary objection ; & the sessions, without 

further hearing, confirmed the order, subject to 
the opinion of this ct. on a case, which submitted, 
as the point for decision, whether the notice was 
defective for the reason above mentioned ; 
directing, that, if this ct. held the notice good, the 
case should be sent back to the sessions, to be 
heard on the merits. 

This ct. overruled the objection without argu- 
ment, Sc allowed the case to go back to the 
sessions, — R, v. Westhoughton (Inhabitants) 
(1843), 5 Q. B. 300 ; 1 Dav. & Mer. 388 ; 13 
L. J. M. C. 41 ; 2 L. T. O. S. 147 ; 7 J. P. 738 ; 
8 Jur. 106 ; 114 E. R. 1262. 

Annotaiion .—Reid. R. V. Kesteven JJ. (1844), 8 Jur. 445. 

1629. .] — R. V. Kesteven JJ., No. 1609, 

ante. 

1630. .] — The Ct. of Q. B. will not hear any 

case sent from the ct. of quarter sessions which 
contains a proviso that in a certain event the 
appeal is to be sent back to be heard by sessions. — 
R. V. Macclesfield (Inhabitants) (1844), 1, 
New Mag. Oas. 59 ; 3 L, T. O. S. 179 ; 8 J. P. Jo* 
373. 

.] — R. V. Faribey (Inhabitants) 

(1844), 4 L. T. O. S. 113. 

1632* .] — A case from quarter sessions must 

not submit a question to this ct. on the suffidenoy 
of examinations or grounds of appeal with a 
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Sect. 6 . — Special case: Sub-sect. 2, D. (6), & B. (a) 

A ./» t _* 1 

direction that if the ct. should decide in favour of 
their sufficiency the case may be sent back to 
sessions to be reheard on the merits ; but the 
merits should be heard by the sessions in the first 
instance, so that if any question then remain for 
this ct. its decision may be final. — R. v. Marton 
CUM Grafton (Inhabitants) (1847), 10 Q. B. 
971 ; 3 New Sees. Cas. 6 i 16 L. J. M. C. 159 ; 11 
J. P. 678 ; 11 Jut. 927 ; 116 E. R. 368. 

Annotation : — CODBd. Tl- v. Sutton Coldfield Overseers (1874), 

L. R. 9 Q. B. 153. 

1633. .] — R. V, Sutton Coldfield Over- 

seers, No. 1595, ante, 

1634. .] — R. V, Headington Union (1883), 

47 J P. Jo. 756 ; on appeal^ svh nom. Headington 
Union Guardians v. 8t. Olave’s Union Guar- 
dians (1884), 13 Q. B. D. 293, C. A. 

Annotation Mentd. Plymouth Union v. Axminster Union 

(1898), G7 L. J. Q. B. 871. 

E, Functions and Powers of High Court. 

(a) In General. 

See Supreme Coui*t of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 25 (2). 

1635. Order of Justices quashed — Order of ses- 
sions falls with it.] — ^Anon. (1701), No. 1426, ante. 

1636. When court will refuse to hear appeal — 
Majority of justices against case.] — R. v. Mon- 
mouthshire JJ., No. 1474, ante. 

1637. Point already decided in High Court 

— Sessions Ignorant thereof.] — Where quarter 
sessions sent a case for the opinion of this ct., 
being ignorant that the point stated in it had been 
previously decided, the ct. refused to review their 
judgment. — R. v. St. John Evangelist (In- 
habitants) (1838), 0 Ad. & El. 300 , 2 Jur. 46 ; 
112 E. R. 114. 

1688. Decision of sessions expressed not to 

be on merits of case.] — At the hearing of an 
appeal sessions were of opinion, upon objection 
taken, that tlie examinations were insufficient, & 
quashed the order, but at the request of resps., & 
with a view to enable them to obtain a fresh order, 
they stated in the order of sessions, that the order 
of removal was quashed, “ but not on the merits ” : 
— Held : upon a case stated, sessions were not 
bound to quash the order absolutely, this ct. 
would not entertain the question, whether the 
objection went to the merits of the settlement, 
though that question was raised on the case, 
sessions having found in terms that they quashed 
not on the merits. — R. v. Kingsclere (Inhabi- 
tants) (1843), 3 Q. B. 388 ; 3 Gal. & Dav. 186 ; 
13 L. J. M. C. 22 ; 2 L. T. O. S. 147 ; 8 J. P. 72 : 
7 Jur. 1085 ; 114 E. R. 555. 

Annotations: — Reid. Ex p. Ackworth OvorseerB (1843), 3 
B. 397 ; R. v. Peiranzabuloe (1844), 1 Now Sose. Cas. 

See, also, Sub-sect. 2, D. (6), ante. 

1689. Construction of written document.] — If 
the ct. of quarter sessions send up a case for the 
opinion of the Ct. of K. B. & desire to have their 
order confirmed or quashed, according as the ct. 
shall think their construction of a written instru- 
ment right or wrong, but onut to set out sufficient 
to show whether their order is on the whole correct 
or not ; the Ct. of K. B, will nevertheless confirm 
or quash the order, as they think the construction 
right or wrong. 

sessions for the opinion of the 
Ct. of £l. B, stated, that at the hearing of an app eal 
touching the settlement of a pauper it was pro- 
posed to^ give in evidence conversations between 
the parties to a written agreement^ but did not 


state what those conversations were ; also that 
it was proposed to give in evidence an indorse- 
ment upon the agreement, but that it wa* not 
proved that the indorsement was in existence when 
the agreement was signed. The question stated 
for the opinion of the ct. was the construction of 
the agreement. The ct. refused bo send the case 
to be restated. — R. v. Billinghay (Inhabitants) 
(1836), 5 Ad. & El. 076 ; 2 liar. & W. 419 ; 1 
Nev. & P. K. B. 149 ; 1 Nev. & P. M. C. 29 ; 6 
L. J. M. C. 38 ; 111 E. R. 1321. 

I Annotation : — ^Mentd. R. v. Northowram (1846), 9 Q. B. 24. 

1640. Point already decided in High Court — Case 
dismissed— On ex parte application of party setting 
down.] — R. V. Holywell (Inhabitants) (1849), 
13 J. P. Jo. 313. 

1641. Refusal of appellant to set down case.] — 

Crocker v. Raymond (1886), 3 T. L. R. 181. 

Annotation: — ^Mentd. Pickering v. Willoiighby (1907), 97 

L. T. 244. 

1642. Consent of recorder to state case — Death 
of recorder before case stated.] — Liverpool 
C oKPN. V. West Derby Union, No. 1560, ante. 

1643. Power to draw Inferences of fact.] — On a 

case stated by quarter sessions : — Held : the 
High Ct. had power to draw the proper inference 
from the facts stated in the case, & the justices 
ought to have come to the conclusion on the facts 
that appJts, had reason to believe that the state- 
ments contained in the warranty were true, & 
therefore the conviction must be quashed. — 
Dairy Supply Co., Ltd. v. Houghton (1911), 
106 L. T. 220 ; 76 J. P. 43 ; 28 T. L. R. 94 ; 10 
L. G. R. 208 ; 22 Cox, C. C. 704. 

Annotation : — Refd. Hlckton V. Hodgson (1913), 110 L. T. 

380. ^ 

1644. .] — An appeal from quarter sessions 

is in a different position from an appeal taken 
directly from the justices to the High Ct. In 
that case points of law, including, of course, the 
submi.ssion that the finding of fact has no evidence 
to support it, alone are open. In this caae the 
Div. Ct. has the right & duty to draw inferences 
of fact from tlie facts stated, & that right & duty 
passes to each appellate ct. in turn (Lord 
Dunedin). — Cababi v. Wai.ton-on-Thames Ur- 
ban Council, [1914] A. C. 102 ; 83 L. J. K. B. 
243 ; no L. T. 674 ; 78 J. P. 129 ; 68 Sol. Jo. 270 ; 
12 L. G. R. 104, ll. L. 

1645. .] — It is open to the ct. to draw 

inferences of fact, even if the question were not 
in form determined by the ct. of quarter sessions 
(SwiNPBN Eady, L.J.). — Davib (D.) &; Sons, Ltd. 
V. Pontypridd Union Assessment Committee, 
Rhondda Overseers & Rhondda Urban Coun- 
cil, [1916] 85 L. J. K. B. 1645 ; 115 L. T. 269 ; 
80 J. P. 377 ; 14 L. G. R, 932, C. A. 

(5) Findings of Fact by Sessions. 

I i. In General. 

1646. Whether High Court will interfere — 
General rule.] — Where, upon a case for the opinion 
of this ct,, the sessions state the facts & draw their 
conclusion, this ct. will not disturb the finding, 
unless it appear that the evidence was contrary 
to the finding, or that there was no evidence to 
support it. — R. V. Great Wishford (Inhabitants) 
(1835), 4 Ad. & El. 216 ; 1 Har. <te W. 489 ; 6 
Nev, & M. K. B. 640 ; 3 Nev. & M. M. C. 307 ; 5 
L. J. M. 0. 26 ; 111 B, R. 768. 

Annotations .'—Retd, R. V. Ightham (1836), 4 Ad. & El. 937 ; 

Ex p. ToUerton OverBeors (1842), 3 Q. B. 792. 

1647. When of opinion finding Is wrong.] — 

The Ct. of K. B. will not enter into a discussion of 
the facts upon which the sessions have arrived at a 
conclusion upon a question of mere fact ; & though 
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they should think the sessions have arrived at a 
wrong conclusion upon the question of fact, they 
will confirm the sessions order. — R. v. St. Columb 
Minor (Inhabitants) (1827), 6 L. J. O. 8. M. C. 18. 

1648. .] — The examination in support 

of an order of removal stated that a marriage had 
been solemnised at the church in B. The pounds 
of appeal denied the fact of the marriage, & 
impeached the examination on the grounds that 
there were two parish churches in B., viz. B. St. P. 
&; B. St. A. At the trial of the appeal, a witness 
proved that there were two parishes in B. & two 
parish churches, each commonly called B. church. 
On this evidence, the sessions refused to allow 
resps. to go into their case, & quashed the order 
of removal : — Held : the question was one for the 
decision of the sessions, with which the ct. would 
not interfere, though it disapproved of the result. — 
R. V. Bakbwell (Inhabitants) (1845), 7 Q. B. 
hOl ; 1 New Sess. Cas. 571 ; 5 L. T. O. S. 53 ; 
9 J. P. 502 ; 115 E. R. 615. 

Annotation ; — Reid. II. v. Totley (1815), 7 Q. B. 596. 

1649. Finding clearly wrong.] — (1) Where, 

upon a case stating the facts, sessions find in the 
negative, this ct. will not interfere with that 
linding, unless they see that upon the facts stated 
the linding is necessarily wrong. 

Sessions found that A. hired Sc paid for lodgings 
for the pauper in D., that the i^auper came to B., 
<fc resided in the lodgings for a week, married, & 
continued afterwards to reside in the lodgings 
until his removal under the order appealed against : 
— Held : a linding by sessions that the pauper did 
not come to settle in 1). within Poor Relief Act, 
1662 (c. 12), was repugnant to the fact found. Sc 
was therefore necessarily wrong. 

(2) Special cases from the sessions should be 
drawn by counsel. — R. v. Woolpit (Inhabitants) 
(1835), 4 Ad. & E!. 205 ; 1 Har. Sc W. 483 ; 5 
Nev. Sc M. K. B. 526 ; 3 Nev. & M. M. C. 353 ; 
5 L. J. M. C. 14 ; 111 E. R. 764. 

Annotations :• — As to (1) Refd. R. v. Great WJsliford (1835), 

4 Ad. &: El. 216. Generally^ Mentd. 11. v. Maslvitor (1837), 

1 Nev. ^ P, K. B. 314 ; R. v. West Riding’ of Yorkshire 

JJ., Tollerton v. Idle (1842), 12 L, J. M. C. 15; R. v. 

Barnsley (1849). 12 Q.B. 193. 

1650. .] — Tlie pauper was asked by a 

horsekeeper, whether he would have the ostler’s 
place, & he said he would, Sc entered into the 
service. Nothing was said as to the duration of 
the service, Sc it did not appear, whether the 
former ostler was a yearly servant. The pauper 
remained in the service five years, Sc considered 
that he was at liberty to leave, & was liable to be 
turned away at any time. The ct. of quarter 
sessions having found that this was not a yearly 
hiring which conferred a settlement : — Held : as 
the finding was not necessarily wrong, the ct. 
would not disturb it. — R. v. Au. Saints, Stamford 
(Inhabitants) (1837), WiU. WoU. Sc Dav. 40 1 

T. P. 71 ; 1 Jur. 52. 

.J is a question of fact for 
the determination of the justices at sessions, from 
the nature of the trees & the mode & purpose of 
their cultivation, whether they are saleable under- 
wood, within Poor Relief Act, 1001 (c. 2), <te this 
ct. will not disturb their decision, unless it appear 
clearly wrong. — R. v. Narberth North (In- 
habitants) (1839), 9 Ad. Sc El. 815 ; 1 Per. & Bav.^ 
590 ; 8 L. J. M. C. 46 ; 3 " ^ 

1423. 

Fltzhardiugo v. Pritchett (1867), L. R. 

AVt/# 

1662. Where any evidence In support.] — 

Where the ct of quarter sessions have found, upon 
a case stated, that there was no general hiring, this 
ct. will not disturb their decision, if there appear 


to have been any premises to warrant it. — R. v. 
Rosliston (Inhabitants) (1828), 8 B. & 0. 668 ; 
3 Man. Sc By. K. B. 420 ; 2 Man. & Ry. M. C. 
37 ; 7 L. J. O. S. M. C. 33 ; 108 E. R. 1191. 

1653 . .] — When quarter sessions con- 

firm an order of removal, the validity of which 
turns upon a question of fact, that fact must be 
taken to have been found, although the evidence 
of the fact be stated in a case reserved ; Sc the 
Ct. of K. B. will not disturb such finding if there 
were any evidence from which the fact might be 
inferred. — R. v. St. Andrew the Great, Cam- 
bridge (Inhabitants) (1828), 8 B. & C. 604 ; 3 
Man. & Ry. K. B. 374 ; 2 Man. Sc Ry. M. C. 10 ; 
7 L. J. 0. S. M. C. 28 ; 108 E. R. 1190. 

Annotation .'—Refd. R. V. Rosliston (1828), 3 Man. & Ry. 

K. B. 420. 

1654. .] — Wh(‘re the ct. of quarter 

sessions have, from facts proved before them, 
drawn the conclusion, that there was an implied 
hii-ing for a year, this ct. will not, upon a case 
sent to them by the sessions stating those facts, 
disturb that decision, if there appear any promise 
whatever to warrant it. — R. v. St. Martin, 
Leicester (Inhabitants) (1828), 8 B. & C. 674 ; 
3 Man. & Ry. Iv. B. 377 ; 2 Man. & Ry. M. C. 22 ; 
7 L. J. O. 8. M. C. 31 ; 108 E. R. 1194. 

1655. .] — Mitchell v. Croydon JJ., 

No. 145, mite. 

1656. No evidence In support.] — Although 

a case stated by quarter sessions is not, under 
Supreme Court of Procedure Act, 1894 (c. 16), 
s. 2, an appeal upon facts as well as upon law, 
nevertheless it is within the powers of the High 
Ct. to determine whether upon the evidence 
quarter sessions were justified in arriving at the 
conclusion stated in the case, Sc as there was no 
evidence that the brewery co. had been selling 
their own liquor upon the premises, the appeal 
must be allowed. — Hickton v. Hodgson (1913), 
110 L. T. 380 ; 78 J. P. 93 ; 30 T. L. R. 221, B. C. 

Annotation: — Refd. Mitchell v. Croydon JJ. (1914), 111 

L. T. 632. 

1667. Both finding & facts stated in case.] — 

B. V, St. Andrew the Great, Cambridge (In- 
habitants), No. 1653, ante. 

1658. .] — Although the sessions draw 

a conclusion from facts proved before them, yet 
if they afterwards state tlie facts for the opinion 
of this ct., the finding of the sessions is not con- 
clusive, but it will be presumed that the sessions 
desire the opinion of the ct. — R. r. At^nwick Corpn. 
(1839), 9 Ad. & El. 444 ; 1 Per. Sc Dav. 343 ; 2 
Will. Woll. Sc H. 72 ; 8 L. J. M. C. 50 ; 112 E. R. 
1279. 

1659. .] — R. V. Pilkington (Inhabi- 

tants), No. 1620, ante. 

1660. .] — Notice of appeal against an order 

for maintenance of a lunatic pauper was given on 
June 30, after the time limited bylaw had expired. 
On July 4, a notice to produce documents was 
served on applts. by the attorney for resps. At 
the trial, on July 8, the sessions found as a fact that 
the notice to produce was a waiver of the irregu- 
larity in the notice of appeal : — Held : the ques- 
tion was one of fact for the sessions, Sc their de- 
cision on it ouglit not to be disturbed. — R. v, 
Wicicenby (Inhabitants) (1852), 19 L. T. O. S. 
105 ; 16 J. P. 583. 

1661. .1 — R. V. Baxendale (1880), 44 

J. P. Jo. 763, B. C. 

1662. .] — The question whether a person has 

been guilty of behaving in a riotous or indecent 
manner within Vagrancy Act, 1824 (c. 83), s. 3, 
is a question of fact for the justice or justices to 
determine, & from such determination no appeal 
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Sect. 4.— MANDAMUS. 

Sub-sect. 1. — When Writ Will or Will Not 

Issue. 


A, In General. 


See, generally, Crown Practice, Vol. XVI., 
pp. 808 ct seq, , 

1452. To restore clerk of peace improperly 
removed.] — R. v. Evans, No. 882, ante. 

1453. To hand over effects of discharged prisoner to 
creditors.] — R. v. Surry JJ. (17.84), Sess. Cas. K. B. 
71 ; 2 Barn. K. B, 410 ; T^unn. 27 ; 93 E. R. 72. 

1454. To admit claimant to office of clerk of 
peace,] — Mandamus will not lie to admit to office 
one of several claimants until the right is settled 
between them. — R. v. Surry JJ. (1754), Dunning, 
40 ; Say. 144 ; 96 E. R. 832. 

1455. To allow costs of maintenance pending 
appeal — Removal order quashed.]— S t. Mary’s 

ISOTTINGHAM PARISH V. KiRKLINGTON PARISH 
(1730), Sess. Cas. K. B. 143 ; 2 Bott. 6th ed. 776 ; 
93 E. R. 145. 


1456. To enrol order of petty sessions — Allega- 
tion of fraud.] — The ct. will not issue a peremptory 
mandamus to enrol an order of sessions, in respect 
to which there is an allegation of fraud but will 
enjoin the inferior ct. to hear & determine upon 
the merits of the question. 

Upon a rule for a mandamus to compel the 
sessions to enrol an order of petty sessions, for 
stopping up a footway, there being fair ground for 
believing that many persons had been misled by 
the published description of the footway, & had 
therefore neglected to give notice of appeal, the 
ct. made a rule to let in the appeal. — R. v. Suffolk 
JJ. (1826), 0 B. & C. 110 ; 9 Dow. <fc Rv. K. B. 
Ill ; 4 Dow. & Ry. M. C. 215 ; 5 L. J. 0.‘S. M. 0. 
27 ; 108 E. R. 394. 

1457, To Issue distress warrant for costs.] — 

(1) In case of an appeal against a conviction, the 
informer, & not the justice, is the party appealed 
against, though the notice of appeal is to be served 
upon the latter ; &, although the informer do not 
appear at the sessions to support the conviction, 
costs may be aAvarded to appit. against him. 

(2) If the sessions award such costs, the Ct. of 
K. B. will, by mayidaynus, compel them to issue a 
warrant of distress for their payment. — R. v. 
Hants JJ. (1830), 1 B. &; Ad. 054 ; 9 L. J. O. 8. 


M. C. 109 ; 109 E. R. 930. 

Annotations: — As to (1) Apld. P. r. Pimley (1864), 5 B. & S. 

909 ; K. r. Davidson, Nanson & Moiiey (JH71), L. T. 

22. Consd. U. V. Ashton, Ex p. Walk(‘r (1915), 85 L. J. 

K. B. 27. Refd. K. r, Ooodall (1 874), L. B. 9 Q. B. 557 ; 

H. V. London JJ., [1895] 1 Q. B. 610. As to (2) Apld. B. 

r. Smith (1860), 29 L. J. M. C. 216. 

1458. To Issue process — To enforce judgment of 
previous sessions.] — In the absence of any par- 
ticular restriction, a subsequent quarter session 
has power to enforce by process the judgment of a 
preceding one ; & this ct. will grant a mandamus 
to the subsequent session to issue such process, 
if there appears to have been no unnecessary delay 
in applying for it. A party convicted by a justice 
under Vagrancy Act, 1824 (c. 83), s. 3, appealed 
under sect. 14, which gives an appeal to the next 
general or quarter sessions, & enacts that the ct. 
at such general or quarter sessions shall hear & 
determine the appeal, &, if the conviction be 
affirmed, shall issue process for the apprehension 
& punishment of the offender. The conviction 
was quashed, subject to a case which the justice 
brought up by certiorari / & tliis ct. sent it back 
to be reheard by the sessions. They, in July, 


1833, affirmed the conviction, again subject to a 
case ; but a question being raised before this ct. 
on motion, whether or not the party convicted 
was bound to take out a certiorari to remove the 
case as restated, none was sent up, & tlie time for 
suing out a ceriiorari expired. Afterwards, this 
ct. decided against the convicted party on the 
point of practice ; & a motion was made to the 
next sessions, July, 1834, for process to enforce 
the conviction, which being refused, this ct. was 
applied to, in the next term, for a mandamus : — 
Held : the appeal had not been heard & deter- 
mined within the statute, before the last-men- 
tioned decision of this ct. ; & the sessions, in July, 

1834, ought to have issued the process. Man- 
damyjis granted. — R. v. Warwickshire JJ. (1836), 
2 Ad. & El. 768 ; 1 Har. & W. 18 ; 4 Nev. & 
M. K. B. 370 ; 2 Nev. & M. M. 0. 543 ; 4 L. J. M. C. 
62; 111 E. K. 296. 

1459. Where order rescinded at subsequent 
sessions.] — R. v. East Riding of Yorkshire JJ. 

Treasurer (1855), 19 J. P. Jo. 52. 

1460. No existing rights — When mandamus ap- 
plied for.] — R. IK Birmingham Recorder (1855), 
21 L. T. O. 8. 250 ; 3 W. R. 236 ; 19 J. P. .To. 99. 

1461. To tax costs — Order quashed In Queen’s 
Bench.] — K. v. Hampshire JJ., No. 1691, post. 

B. Exercise of Discrctioyi hy Sessioyis. 

See, generally, Crown Practice, Vol. XVI., 
pp. 309 et seq. 

1462. General rule.] — Where the quarter sessions 
have a discretion, this ct. has no jurisdiction to 
control it. W’here, therefore, the quarter sessions 
have, by their practice, a discretion as to allowing 
or refusing the entry of appeals after the time 
fixed hy their rules, & in the injudicious exercise 
of that discretion refuse to allow an appeal to^be 
entered, this ct. will not order them to receive it. 
W’herc, however, it was left in doubt what the 
practice of the sessions on the subject was, & 
W'hether it had been acted upon in the particular 
case, this ct. granted a rule for a mandaynus to the 
justict^s to r(*ceive the appeal. — R. v. Derbyshire 
JJ. (1852), Bail Ct. Cas. 113 ; 22 L. J. M. C. 31 ; 
17 J. P. 8() ; 16 Jur. 1071 ; sub nom. R. v. Derby- 
shire J J., Ex p. Green, 20 L. T. O. 8. 116. 

1463. Refusal to respite.] — Appit. against an 
order of filiation, moved the ct. of quaii-er sessions 
for a postponement of the appeal, on account of 
the absence of material witnesses. They rejected 
the application, upon which appit. declined going 
into Ids case, & the order was confirmed. On 
motion for a ynayidaynus to the justices to hear the 
appeal, & affidavits tending to show that they 
had acted unjustly in not granting the postpone- 
ment, this ct. refused to interfere, the matter 
being one peculiarly within the discretion of the 
magistrates. — Ex p. Becke (1832), 3 B. & Ad. 
704 ; 110 E. R. 257 ; sub nom. R. v. Middlesex 
JJ., Ex p. Becke, 1 L. J. M. C. 95. 

Annotation Refd. U. V. West Riding of Yorkshire JJ. 

(1838), 3 L. J. M. C. 21. 

1464. .] — Notice of appeal was given against 

a poor rate, stating, as one of the grounds of appeal, 
that certain parties enumerated in a schedule 
attached to the notice were improperly rated. 
These parties were not served with the notice ; & 
the sessions refused to respite the appeal for the 
purpose of such service, & dismissed the appeal 
with costs. The Ct. of Q. B. afterwards made 
absolute a rule commanding the sessions to enter 
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Sect. 5. — Special case; Sab-sect. 2, E. {b) i. & ii., 
(c), & F.] 

lies to the High Ct. by case stated. — B onnbr v. 
Lushington (1893), 68 L. T. 91 ; 67 J. P. 168; 
37 Sol. Jo. 216 ; 5 R. 180, D. C. 

ii. Fraud. 

1668. Whether court will interfere.] — Qu. : 

whether when sessions state facts fully &: par- 
ticularly, from whence they infer fraud, this ct. 
can draw their own conclusion from those facts, 
without having regard to the adjudication of the 
ct. of sessions. — R. v. Woodland (Inhabitants) 
(1786), 1 Term Rep. 261 ; 99 E. R. 1084. 

Jnnofation ; — ^Mentd. R. r. St. Mary Magdalea, Berniondsey 

(1802), 3 East, 7. 

1664. .1 — It has been said that the ct. may 

presume fraud in the first taking ; but there is no 
rule better established than that fraud is never to 
be presumed ; & I believe in a case sent for the 
opinion of this ct. which was pregnant with 
fraud, they would not presume fraud, because it 
was not stated (Lord Kenyon, C.J.). — R. v. 
Fillonglby (Inhabitants) (1788), 2 Term Rep. 
709 ; 100 E. R. 381. 

Annotaiions : — Mentd. Mann v. Davors (1819), 3 B. & Aid. 

103 ; R. V. Barham (1 828), 8 B. & C. 99 ; R. v. Willoughby 

(1835), 1 Har. & W. 493. 

1665. .] — It is not for this ct. to draw the 

conclusion of fraud from the facts stated. It was 
a question for the justices at sessions, whether 
there was fraud or not. ... I think that this case 
should go back to sessions in order that they may 
state that there was fraud or that there was none 
(Bayley, J.). — R. V, Tillingham (Inhabitants) 
(1830), 1 B. & Ad. 180 ; 9 L. J. O. S. M. C. 3 ; 109 
E. R. 754. 

1666. Remission for restatement.] — \\Tiere 

fraud is not expressly found by sessions, this ct. 
cannot infer it from any state of facts. But in 
case where the facts stated were such as to render 
it almost certain that the decision of the justices 
at sessions must have proceeded on the ground of 
fraud, the ct. sent back the case to be restated. — 
R. V. Llanfihangel-Abercowin (Inhabitants) 
(1835), 4 Nev. & M. K. B. 355 ; 2 Nev. & M. M. C. 
631. 

(c) Remission and Restatement. 

1667. Remission — For restatement — Formal ob- 
jection — Court able to decide on merits.] — A 

deed, coming out of the hands of the opposite 
party after notice to produce it, must prima facie 
be taken to be duly executed, & must be received 
in evidence without proof of the execution. The 
ct. will not send a case down to the sessions to be 
restated on a mere formal objection, if enough 
appear to enable them to decide according to the 
merits of the case. — R. v. Middlezoy (Inhabi- 
tants) (1787), 2 Term Rep, 41 ; 100 E. R. 23. 
Annotations : — Mentd. Bowles u. Langworthy (1793), 6 

Terra Rep. 366 ; Doe d. St. .John v. Hore (1799), 2 Esp. 

724 : Gordon v. Secretan (1807), 8 East, 648 ; Johnson v. 

Lewellii) (1807), 6 Esp. 101 ; Orr v. Morice (1821), 3 

Brod. & Bing. 139. 

1668. Judgment warranted by facts.] — 

Where, upon a special case, facts are stated which 
warrant the judgment of the ct. below, but that 
ct. has drawn an inference which is not warranted 
by the statement, the order will be confirmed 
without sending the case back to be restated. — 
R. V. Riokinghall-Superior (Inhabitants) 
(1832), 1 Nev & M. K. B. 47 ; 1 Nev. & M. M. C. 
36 ; 2 L. J. M. C. 22. 

1669. Doubt whether chairman signed 

case.]--Wbere it has been referred to the chairaxan 
at sessions, on an appeal, to state a case, & a 


case has afterwards, on certiorari, been returned 
to this ct. by the clerk of the peace, purporting to 
be signed by the chairman, this ct. will not send 
it back to be restated, or quash the certiorari, on 
the ground of the chairman having said that he 
did not recollect signing the case, & upon a sug- 
gestion by the attorney for one of the litigating 
parties, in an affidavit, that such case does not 
agree with the facts proved, & that deponent 
believes the chairman did not settle the case. — 
R. V. Matlock (Inhabitants) (1833), 6 B. & Ad. 
883 ; 110 E. R. 1018. 

Annotation : — Reid. Thurborland v. Brightside Blorlow 

Overseers (1859^ 23 J. P. 324. 

1670. Decision grounded on fraud.] — 

R. V. LLANFmANGEL-ABBRCOWlN (INHABITANTS), 

No. 1666, ante. 

1671. Notice of application.] — Wliere 

the sessions have quashed or confirmed an order 
subject to a case, the Ct. of Q. B., on argument, 
sends back the case to be restated, it is the duty 
of those contesting the original order to give notice 
to those who support it, before proceeding to have 
the case reheard ; &, where an order had been so 
quashed, 4fc the case stated & sent back, & rosps., 
without giving notice of trial, attended the ses- 
sions, k>, in the absence of applts., obtained a 
confirmation of the order, this ct., on certiorari, 
quashed the last mentioned order, though resps. 
had given applts. notice of the order of this ct. 
sending the case back for restatement. — R. v. 
Barnes (1842), 3 Q. B. 437 ; 2 Oal. & Dav. 233 ; 
11 L. J. M. C. 128 ; 6 J. P. 716 ; 6 Jur. 045 ; 
114 E. R. 574 ; subsequent proceedings, sub nom. 
R. r. White (1843), 4 Q. B. 101. 

1672. To find further facts.] — As the widow 

was not only entitled, but bound by law, to take 
out administration, there was no fraud in the 
transaction which could prevent her from taking, 
as administratrix, her husband’s interest as yearly 
tenant, & thereby acquiring a settlement. But 
the ct. referred it back to the sessions as a question 
of fact, whether the widow, after administration 
granted, continued a weekly tenant, or became a 
tenant from year to year, in her husband’s right. — 
R. V. Great Glenn (Inhabitants) (1833), 5 
B. <fc Ad. 188 ; 2 Nev. & M. K. B. 91 ; 1 Nev. 

6 M. M. i\ 168 ; 2 L. J. M. 0. 69 ; 110 E. R. 762. 
Annotation : — Mentd. R. v. Halifax (1855), 4 E. &: D. 647. 

1673. To consider fresh evidence — Dis- 

covered since hearing at sessions.] — On the hear- 
ing of a special case stated by quarter sessions on 
an appeal from a decision by justices on an objec- 
tion under 65 & 66 Viet. c. 67, raising the question 
whether the alleged street was a highway repair- 
able by the inhabitants at large, it appeared that 
fresh evidence bearing on the question, consisting 
in deposited plans & a book of reference referred 
to in a turnpike Act, had been discovered since 
the hearing at quarter sessions ; & the ct. remitted 
the case to quarter sessions in order that the fresh 
evidence might be considered . — ^\"yner v. Wibral 
Rural District Council (1009), 73 J. P. 242 ; 

7 L. G. B. 628, D. C. 

Annotations : — ^Retd. Oababd v. Walton -upon-ThamesU. D. C. 

(1912), 107 L. T. 159. Mentd. A.-G. v. Homer (No. 2), 

[19133 2 Oh. 140. 

1674. For rehearing — Fresh evidence may 

be heard.]— A case sent back to the sessions to be 
restated must be reheard ; & the sessions may 
receive further evidence & make a new order on 
such rehearing. — R. v. BlOxah (1834), 1 Ad. & 
EL 386 ; 8 Nev. & M. K. B. 385 ; 2 Nev. & 
M. M. 0. 209 ; 3 L. J. M. 0. 116 ; 110 B. R. 1254. 

Aimotcdlon Mentd. R. v. Anglesea JJ. (1845), 10 J. J** 

665. 
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Part XIV. — ^Appeals prom Quarter Sessions. 


1676. No obligation to state another 

case.] — R. v, Melsonby (Inhabitants), No. 1610, 
ante* 

1676. .1 — The examination of a pauper 

disclosed the following settlement in applt. 
parish. “ When I was fifteen years old, I was 
bound apprentice to J. of Playden, until the age 
of twenty-one years, & I produce the indenture 
dated Aug. 30, 1821, executed by both parties & 
by my father ; the consideration was £15. I 
served the whole time & resided in my master’s 
house at Playden during the service.” Applts. 
delivered the following notice of the grounds of 
their appeal against the order of removal, “ that 
the said pauper did not acquire a settlement in 
the parish of Playden, by reason of his being 
bound an apprentice by indenture, dated Aug. 30, 
1821, to J. & serving under the same indenture, 
because the premium of £15 paid to the said J. 
was paid by the parish officers of R. & not by the 
^ther of the said pauper, & that the requisites 
of the statute made for the regulation & binding 
of parish apprentices then in force had not been 
complied with.” At the hearing of the appeal, 
applts. required resps. to prove the execution of 
the indenture of apprenticeship as a part of their 
case, & resps. not being prepared to do so, the ct. 
of quarter sessions quashed the order of removal 
without going into the merits, but granted a special 
case stating the above objection, & directing that 
if the opinion of the sessions was wrong in requiring 
the evidence, the case' was to be sent back to be 
reheard; — Held: (1) the decision of the sessions 
was wrong, because the gi’ounds of appeal admitted 
the execution of the indenture of apprenticeship ; 
(2) this ct. would not send down the case to be 
reheard by the court of quarter sessions. — R. v* 
St. John, Margate (Inhabitants) (1841), 1 
Q. B. 252 ; 4 Per. & Dav. 653 ; 5 J. P. 79 ; 5 
Jur. 839 ; 113 E, R. 1125. 

1677. Restatement — No power to compel.] — 
The ct. has no power to compel a chairman of 
quarter sessions to restate a case which he has 
stated for the opinion of the ct. — West Ham 
Guardians v. Barton-Upon-Irwell Guardians 
(1891), 8 T. L. R. 5, C. A. 

F. Practice of High Court. 

1678. Right to begin.] — ^A case from quarter 
sessions comes before the Ct. of Q. B. on a rule to 
quash the order of sessions, & the party supporting 
the order of sessions therefore begins by showing 
cause against the rule to quash. — R. v. Whitby 
Union Guardians (1870), L. R. 5 Q. B. 325 ; 39 
L. J. M. C. 97 ; 34 J. P. 725 ; 18 W. R. 785 ; 
8vh nom, R. v. Whitby Union, Yorkshire, 
Guardians, Be Marshau., 22 L. T. 336. 

Annotations : — ^Mentd. Guildford Union Grdns. v. St, Olave's 

Union Grdns. (1872), 36 J. P. Jo. 53 ; Newark Union 

GWna. V. Glanford Brlgrgr Union Grdns. (1877), 2 Q. B. D. 

622 : Hendon Union v. Hampstead Grdnfi. (1893), 62 

L. J. M. O. 170 ; Richmond Union Grdns. v. Brentford 

Union Grdns. (1899), 63 J. P. 118. 

1679. Points which may be argued — Only those 
stated in case.] — ^A case was granted by the ct. of 
quarter sessions on certain points therein 
enumerated. Counsel for applts. was not allowed 
to travel out of the case, & argue other points 
different from those so stated in the case. — R. 
V. Bloxham (Inhabitants) (1843), 1 L. T. 0. S. 
107 ; 7 J. P. 266. 

1680. ,1 — On an appeal against a con- 

viction under Hi^way Act, 1836 (c. 60), for 


obstructing of a highway, the quarter sessions 
reserved a case for the opinion of this ct. as to 
whether there was evidence of the road in question 
being a highway compulsorily repairable by the 
parish. By sect, 108 the proceedings are there- 
upon brought into this ct, by certiorari^ & among 
them appeared the order of sessions now alleged 
by applt. to be defective upon the face of it ; — 
Held : the ct. could not quash the order of sessions 
on the grounds on which it was alleged to be bad, 
& its jurisdiction was limited to the questions 
arising on the case submitted for its opinion. — 
R. V. Thomas (1857), 7 E. & B. 399 j 28 L. T. O. S. 
303 ; 21 J. P. 661 ; 3 Jur. N. 8. 713 ; 6 W. R. 
321 ; 119 E. R. 1296. 

Annotaii&na : — Menid. Leigrh U. D. C. v. King, [1901] 1 

K. B. 747; North Staffordshire Ry. v. Hanley Corpn. 

(1909), 73 J. P. 477 ; Cabab6 v. Walton-on-Thames 

U. D. C., 11914] A. C. 102. 

1681. Effect of special leave of court — 

Granted on motion lor certiorari.] — Where the ses- 
sions have reserved a case for the opinion of this 
ct. ; & the order of sessions & the original order 
are brought up by certiorari in the ordinary 
manner, this ct. wUl only consider the question 
reserved by the case for its opinion ; & it is not 
competent for the party impugning the decision 
of the sessions to take any other objections to the 
orders, unless the objections have been stated 
to the ct., & the ct. have given leave to take them. 
— R. V. Heyop (iNHABiTAirre) (1846), 8 Q. B. 647 ; 
1 New Mag. Cas. 497 ; 2 New Sess. Cas. 270 ; 
15 L. J. M. C. 70 ; 6 L. T, O. 8. 392 ; 10 J. P. 165; 
10 Jur. 200 ; 115 E. R. 981 ; subsequent 'proceedings ^ 
sub nom, R. v. Radnorshire JJ., 9 Q, B. 159. 

Annotations: — Consd. R. v. St. Anne’s, Wostmlnstcr, Jones’s 

Sottlmt. (1847), 8 L. T. O. S. 363. Expld. & Distd. R. t\ 

St. Pancras (1849), 12 Q. B. 298. 

1682. .] — Where a case is 

granted by the sessions, the party taking it must 
rely on the objections there stated, or may 
abandon the case & rely on such other objections 
as may be i‘aised on a certiorari, but he cannot do 
both.— R. V. St. Anne, Westminster (Inhabi- 
tants), Be Jones (1847), 8 Q. B. 561 ; 2 New 
Mag. Cas. 75 ; 2 New Sess. Cas. 517 ; 16 L. J. 
M. C. 33 ; 8 L. T. O. 8. 363 ; 11 J. P. 167 ; 11 Jur, 
124 ; 115 E. R. 986. 

Annotation : — Befd. R. r. Hartpury (1847), 11 Jur. 486. 

1683. ,] — Where a writ of 

certiorari has been granted to bring up an original 
order, & also a special case from the ct. of quarter 
sessions, this ct. will not permit any other objec- 
tions to be taken than those reserved by the special 
case, although it was mentioned to the ct. when the 
writ was moved for, that it was intended to make 
such other objections ; & although the rule upon 
which the argument took place was to show cause 
why the original order, as well as the order of 
sessions, should be quashed, the points reserved 
by the special case not applying to the original 
order at all. — R. v. Hartpury (Inhabitants) 
(1847), 8 Q. B. 566 ; 2 New Mag. Cas. 186 ; 2 
New Sess. Cas. 648 ; 16 L. J. M. C. 105 ; 9 L. T. 
O. 8. 196 ; 11 J. P. 468 ; 11 Jur. 486 ; 115 E, R, 
989. 

Annotation : — ^Befd. R. v. Heyop (1846), 8 Q. B. 647. 

1684. Points not raised in court 

below.] — Although as a general rule a point can- 
not be taken on the argument of a special case 
stated by a ct. of quarter sessions, which was not 
taken in that ct,, the special case may be so 
stated, as to compel the Div, Ct. to decide it. — 
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Maoistkates. 


u» A:7^t?iri(uc. uuoc; * tJ uif-ocvi/, jc » \x, vji» j. utb 

XF.1 

Smith’s Dock Co., Ltd. v. Tynemouth Corpn., 
[1908] 1 K. B. 316 ; 77 L. J. K. B. 175 ; 99 L. T. 
136 ; 72 J. P. 64 ; 24 T. L. R. 197 ; 6 L. G. R. 
223 ; 2 Konst. Bat. App. 1683, D. C. ; on appeal, 
[1908] 1 K. B. 948, C. A. 

Annotaiimi : — Mentd. Mersey Docks & Harbour Board v. 
Birkenhead Corpn., [1916] 1 K. B. 695. 

1685. No addition allowed to case stated — Even 
with consent of counsel.] — The ct. will not, even 
with the consent of the counsel, make any addition 
to the case sent up. — ^R, v. Widbcombe-in-the- 
Moor (Inhabitants) (1847), 9 Q. B. 894 ; 2 
New Mag. Cas. 04 ; 2 New Scss. Cas. 639 ; 16 
L. J. M. C. 44 ; 8 L. T. O. S. 364 ; 11 J. P. 213 ; 
11 Jur. 227 ; 116 E. R. 1618. 

Amwiaiions Expld. H. v. St. Giles, Colchester (1848), 12 
Q. B. 13. Reid. H. V, Landkey (1847), 11 J. P. 440. 

Form of Judgment.] — See Crown Practice, 
Vol. XVI., p. 480, No. 3622. 

Enforcement of Judgment.] — See Crown Prac- 
tice, Vol. XVI., p. 480, No. 3623. 


6r. Costa. 


See Supreme Court of Judicature Act, 1025 
(c. 49), s. 25 (3). 

1686. Jurisdiction of High Court — Quarter Ses- 
sions Act, 1731 (c. 19), s. 2^0rder of sessions con- 
firmed.] — If the rule is discharged, the effect of 
the judgment is to confirm the order of sessions, 
& to fix the costs on the party bringing up the case, 
under above sect. — R. v. Latchford (Inhabi- 
tants) (1844), 6 Q. B. 567 ; 1 Dav. & Mer. 290 ; 
1 New Mag. Cas. 147 ; 1 New Sess. Cas. 387 ; 14 
L. J. M. C. 20 ; 4 L. T. O. S. 133 A. ; 9 J. P. 132 ; 
8 Jm*. 1004 ; 115 E. R. 212. 


Annotations : — Mentd. R. v. St. Margaret’s, Westminster 
(1845), 1 New Mag. Cas. 328 ; K. v. Ellesmere (1849), 12 
Q. B. 19 ; R. V. St. Mary in Bungay (1849), 12 Q, B. 38. 

iSS7. Costs of successful appellant.] — This 

being a special case from quarter sessions, & a 
civil proceeding, the ct, can give costs to suc- 
cessful applt. — C lark v. x\lderbury Union 
Assessment Committee (1880), 50 L. J. M. C. 
33; 45J. P.358; 29 W. R. 334, D, C. 


Annotations : — Mentd. Dodds v. South Shields Poor Law 
Union Assmt. Com. (1895), 64 L. J. Q. B. 608 ; Mersey 
Docks & Harbour Board v. Birkenhead Union Assmt. 
Com. (1899), 69 L. J. Q. B. 260. 

1688. .] — The practice on the Crown 

side of the Q. B. Div., is preserved unaltered by 
Judicature Act, 1890 (c. 44) ; & there is, therefore, 
no power to give costs to successful applt. in a 
case stated by quarter sessions. — London County 
Council v. West Ham (2) (Churchwardens, 
ETC.), [1892] 2 Q. B. 173 ; 61 L. J. M. C. 210 ; 56 
J. P. 602 ; 40 W. R. 662 ; 8 T. L. R. 593 : 36 
Sol. Jo. 522, C. A. 

^nn^ottorte Folld. Halkyn District Mines Drainage Co. 
? 9 R. 779 ; James r. Jones (1894), 
R. 208. l^d. R. V. County of London JJ. & 
L. C. C., [1894] IQ. B. 453, FoUd. R. v. Egerton, Ex p. 

Woocihouse, 

U906] 2 K. B. 501. Reid. Re Fisher, [1894] I Ch. 53; 

y 2 Q- B. 382. Menti. L. C. C. v. Wool- 
wich U^ou A^mt. Com., L. C. C. v. St. George's Union 
Assmt. Corn., [1893] I Q. B. 210. 

16^. ■ ,] — Where, upon a case re- 

served on a poor rate appeal, the order of quarter* 
sessions is quashed, there is no power to give the 
^ccessful party costs. — Halkyn District Mines 
Drainage Co. v. Holywell Union (1893), as 
reported in 9 R. 779, C. A. ; on appeal, sub nom. 
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Drainage Co., [1896] A. 0. 117, H. L. 

Annotaiiona : — Mentd. M. S. & L. Ry. v. Kingston -upon- 
Hull Grdns.. etc, Tl896), 75 L. T. 127 ; Bootle Overseers 
V, Liverpool Warehousliig C!o., Same v. Webster (1901), 
86 L. T. 45 ; Ystradyfodwg & Pont^ridd Main Sewerage 
Board v. Newport (Mon.) Assmt. Com. (1901), 70 L. J. 
K. B. 318 ; Percy v. Hall (1903), 88 L. T. 830 ; Mitchell 
V. Worksop Union Assmt. Com. (1904), 92 L. T. 62 ; 
Swansea Union Assmt. Com. v. Swansea Harbour Trustees 
(1907), 97 L. T. 685 ; Wln‘«tanley v. North Manchester 
Overseers, [1910] A. C. 7 ; Young v. Liverpool Assmt. 
(k>m., [1911] 2 K. B. 195; Maigate Corpn. v. Pettman 
(1912), 106 L. T. 104 ; Liverpool Corpn. v. Chorley Union 
Assmt. Com., [1913] A. C. 197 ; Re Nott Sc Cardiff Corpn., 
[1918] 2 K. B. 146 ; Cleveland Bridge & Engineering Co. 
V. Darlington Union Assmt. Com. (1923), 21 L. G. R. 611 ; 
Hackney B. C. r. Metropolitan Asylums Board (1924), 
131 L. T. 136 ; Back v Daniels, [1925] 1 K. B. 626. 

1690. .] — James v. Jones, [1894] 

1 Q. B. 304 ; 63 L. J. M. C. 41 ; 68 J. P. 230 ; 42 
W. R. 400 ; 10 T. L. R. 208 ; 10 R. 410 ; sith nom. 
JoNEsr. James, 70 L. T. 351; 17 Cox,C. C. 726, D.C. 

See, now, Supreme Court of Judicature (Consoli- 
dation) Act, 1925 (c. 49), s. 25 (3). 

1691. Jurisdiction of sessions — After order 
quashed in High Court.] — A. having appealed to 
tlie quarter sessions against an order of two 
justices, convicting him of a nuisance, & pro- 
hibiting its continuance ; the ct. of quarter 
sessions, on hearing the appeal on J an. 3, 1850, made 
an order confirming the conviction, subject to the 
case, & ordering that the costs of the appeal should 
abide the result of the decision of the Ct. of Q. B. 
The order & case were brought up by certiorari, 

removed into the Q, B., & after argument that 
ct. quashed the order, saying nothing about costs. 
A protracted negotiation about the costs took 
place between the attorneys of A, <fc B., resp. in 
which it was for a long time assumed on both 
sides, that B. was liable to pay costs ; but B. 
afterwards protesting against such liability, the 
clerk of the peace refused to tax the costs, & in 
Apr. 1862, the ct. of quarter sessions refused to 
order such taxation, considering that they had 
no longer any jurisdiction : — Held : the taxation 
of the costs could only be ordered as ancillary to 
tile giving of final judgment ; &, as there remained 
nothing of a judicial nature to be done by the 
ct. of quarter sessions in the matter of the appeal, 
the order having been removed from that ct. 
&> entirely quashed, that ct. had no longer any 
power to tax the costs. — R. v. Hampshire JJ. 
(1862), 1 New Rep. 106 ; 32 L J. M. C. 46 ; 8 
Jur. N. S. 1212 ; atib nom. Isle of Wight Ferry 
Co. V. Ryde Comrs., 7 L. T. 391 ; 26 J. P. 807 ; 
8uh nom. R. v. Hampshire JJ., Isle of Wight 
Ferry Co. v. Ryde Comrs., 11 W. R. 122. 

1692. .] — The quarter sessions, on 

appeal, quashed an order made against deft, by 
the petty sessions subject to a case for the con- 
sideration of the Q. B, Div., & further ordered that 
the costs of the appeal then before it should abide 
the event of tlie decision of that ct. The case, 
w’hich was stated & signed by the chairman of 
the quarter sessions, after stating the question 
submitted to the Q. B. Div., contained {inter alia) 
the following clause : “ The ct. are ... in all 
respects to exercise the power of the sessions to 
confirm, amend, alter, vary, modify, or reverse 
their decision in such manner & to such extent 
as to such ct. shall seem expedient & proper ; 
costs to follow the event.” At the hearing of the 
case the Q. B. Div. quashed the order of the 
quarter sessions, but the judgment was silent as 
to costs. In an action brought to recover the 
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costs incurred in the argument of the case, also 
the costs of certain applications made to the 
quarter sessions from time to time until the 
judgment of the Q. B. Div. in pltf.’s favour was 
obtained : — Held : (1) the words “ costs to follow 
the event ” referred, & were intended to refer, 
to costs such as were claimed by pltf. in the 
action ; (2) these words, although contained in a 
case stated & signed only by the chairman of the 
quarter sessions, amounted to an agreement 
which was binding on the parties to the case, & 
deft, was therefore liable to pay the costs so 
incurred ; (3) taxation of the costs so incurred 
was not a condition precedent to pltf.’s right to 
bring an action to recover them. — Lear v. Bottinq 
(1880), 44: L. T. 58 ; 45 J. P. 240. 

1693. Restatement of case — Subsequent aban- 
donment — Discharge of recognisances.] — If a 
session case be sent down to be restated, & prose- 
cutor abandon it when it is returned, this ct. wiil 
discharge his recognisance for the costs ; but if he 
dispute the amended order, they will not. — R. 
V. Edgeworth (Inhabitants) (1791), 4 Term 
Rep. 218 ; 100 E. R. 982. 


1694. Case not heard on technical objection.] — 

H. V. South Ferriby (Inhabitants) (1845), 6 
L. T. O. 8. 90 ; 9 J. P. Jo. 292. 

1695. Appeal on many points by both sides — All 
points rejected.] — Where, upon a case reserved at 
the sessions, points are raised in favour of both 
sides. Sc this ct. confirms the order of sessions & 
decides against all the points raised, neither party 
is entitled to costs under Quarter Sessions Act, 
1731 (c. 19), s. 2. — R. V. Southampton Dock Oo. 
(1851), 17 Q. B. 83 ; 20 L. J. M. C. 228 ; 17 L. T. 
O. S. 100 ; 15 J. P. 552 ; 15 Jur. 859 ; 117 E. R. 
1213. 

Annotations : — Mentd. Mersey Docks v. Liverpool Overseers 
(1873), L. R. 9 Q. B. 84 ; Port of London Authority v. 
Orsett Union Assmt. Com., [1930] A. C. 373. 

1696. Construction of order of quarter sessions 
— Appeal confirmed subject to case — Without costs 
on either side.] — R. v. St. Luke’s Trustees (1854), 
18 J. P. Jo. 392. 

1697. Evidence of order of sessions — Variation 
between case & minute book.] — R. v. Cambridge- 
shire JJ. (1850), 27 L. T. O. S. 104 ; 20 J. P. Jo. 
324. 
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See Quarter Sessions Act, 1849 (c. 45), ss. 12,13; 
Arbitration Act, 1889 (c. 49), s. 14 ; &, generally ^ 
Arbitration, Vol. 11., pp. 019 et aeq, 

1698. Power of court to order.] — Kolpord v. 
Lawrence (1095), 12 Mod. Rep. 87; 88 E. R. 
1182. 

1699. .] — Sessions cannot refer a matter to 

be determined by another. 

A judge of nisi priteSf by consent of parties, may 
make a rule to refer a cause, but sessions cannot do 
so, though by consent. They may refer a thing 
to another to examine & make report to them for 
their determination, but cannot refer a tiling to 
be determined by the other {per Our.). — R. v, 
Harding (1697), 2 Salk, 477 ; 91 B. R. 410. 

Ann')tation Reid. H. v, Middle;jOX JJ., West London 

Extension Hy. y. Fulham Union Assmt. Com. & Fulham 

Overseers (1871), 19 W. H. 744. 

See, now. Quarter Sessions Act, 1849 (c. 45), 
s. 13. 

1700. With consent of parties— How order 

enforced.] — Huntley v. Binbrook (Church- 
wardens) (1853), 21 L. T, O. S. 144; 17 J, P. 
Jo. 374. 

1701. Costs — Order of reference silent as to — 
Subsequent sessions no power to grant — Although 
appeal respited.] — On an appeal at quarter sessions 
against a poor rate, an order under Quarter Ses- 
sions Act, 1849 (c. 46), s. 13, was made by consent 
respiting the appeal in order that the opinion 
of the Ct. of Q. B. might be taken to ascertain the 
principle on which the property should be rated, 
& when that was ascertained tlie matter should be 
referred to an arbitrator to certify whether applts. 
had been rated properly. The order was silent 
as to costs, & the case was respited from sessions 
to sessions. This ct. having laid down the principle 
on which the property should be rated, the arbi- 
trator found that applts. had not been rated too 
high : — Held : a subsequent ct. of quarter sessions 
had no power to allow resps, the costs of the 
reference & award. 

Here the original order gave no power to any 
subsequent ct. as to costs, & under sect. 13 it can 
do no more than enter on record the award or 


umpirage. Therefore on the true construction of 
this sect., the cb. of quarter sessions which made 
the original order is functus officio as to these costs, 
Sc no subsequent ct. lias authority to deal with 
them (CocKBURN, C.J.). — R. v. West Riding 
OP Yorkshire JJ., Sheffield United Gas 
Light Co. v. Sheffield Overseers (1865), 6 
B. Sc S. 531 ; 6 New Rep, 144 ; 34 L. J. M. C. 142 ; 
12 L. T. 380 ; 11 Jur. N. S. 810 ; 29 J. P. Jo. 324 ; 
122 E. R. 1291 ; sub nom* Sheffield United 
Gas-Light Co. v. Sheffield Overseers, Ex p, 
Sheffield Overseers, 13 W. R. 738. 

Annotaiions : — C!on8d. K- -r. Middlesex JJ. (1871), L. H 

G Q. B. 220 ; Rawnsley v. Hutchinson (1871), 40 L. J. 

M. C. 97. Eefd. West Loudon Hy. v. Fulham (1870), 

L. R. 5 Q. B. 361. Mentd. KiiiFston Union Assmt. Com. 

V. Metropolitan Water Board, [1920] A. C. 331. 

1702. .] — On a reference to 

an arbitrator of an appeal at quarter sessions, 
under Quarter Sessions Act, 1849 (c. 45), s, 13, 
no mention being made of costs, the appeal 
having been regularly adjourned from sessions to 
sessions, on the award being made, the subsequent 
sessions have no power to award any costs either 
of the reference or of the appeal ; their duty 
being simply to enter the award of the arbitrator 
as the judgment of the ct. — R. r. Middlesex JJ., 
West London Extension Ry. Co. v. Eulham 
Overseers (1871), L. R. 6 Q. B. 220 ; 40 L. J, 
M. a 109 ; 24 L. T. 131 ; 36 J. P. 55 ; 19 W. R. 
744. 

1703 . Power of arbitrator to award — De- 

pends on reference.] — On an appeal to quarter 
sessions it was ordered, under Quarter Sessions 
Act, 1849 (c. 45), that “ the matter in dispute ** 
should be referred to arbn. The arbitrator 
awarded that the appeal be dismissed, Sc that 
applts. do pay to resps. their costs of the appeal : — 
Held : as the order of reference was silent as to 
costs, the arbitrator had no power to award costs. 
— ^Wbst London Ry. Oo. v. Fulham Union (1870), 
L. R. 6 Q. B. 361 ; 39 L. J. Q. B. 178 ; 22 L. T. 
523; 34J. P.423. 

Annotaiiona : — ^Be!d« R. V. Middlesex JJ. (1871), L. R. 6 
Q. B. 220 ; Southampton Gas Light Sc Coke Ck). v. 
Southampton GrduB. (1877), 26 W. R, 671. 
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1704 , Taxation out of sessions.] — 

An appeal to quarter sessions against a rate was 
referred by consent under Quarter Sessions Act, 
1849 (c. 45), s, 13. By the order of reference the 
costs of the appeal & reference were to be in the 
discretion of the arbitrator. The arbitrator 
determined the matter of the appeal in favour of 
resps. & awarded them the costs of the appeal & 
reference. The award was thereupon entered as 
the judgment of the sessions under the above 
sect., A tlie costs having been taxed after the 
sessions, an order of sessions was subsequently 
drawn up confirming the rate &> ordering applts. 
to pay the costs so ascertained by taxation. 
Applts. objecting that the order was made without 
jurisdiction because the costs had not been taxed 


in sessions : — Held : it was implied in the terms of 
the reference that the costs should be taxed out of 
sessions & the order was therefore valid. — 
Southampton Gas Co. v. Southampton Guar- 
dians (1877), 2 Q. B. D. 371 ; 46 L. J. M. 0. 238 ; 
36 L. T. 648 ; 41 J. P. 645 ; 25 W. B. 671, D. C. 

Annotations: — Consd. Mid. Ry. v, Edmonton Union (1893), 
63 L. J. M. 0. 38. Mentd. Clode v. L. 0. C.. [1914] 3 
K. B. 832. 

1705. Award must be entered at next sessions — 
Without alteration,] — B. v. West Biding of York- 
shire JJ., Sheffield United Gas Light Co. v. 
Sheffield Overseers, No. 1701, a?ite, 

1706. .] — B. V, Middlesex: JJ., West 

IjONdon Extension By. Co. v, Ful h am Over- 
seers, No. 1702, ante. 


Part XVI. — Appeal to Court of Appeal. 


Sect. 1.— WHEN APPEAL LIES. 

Sub-sect. 1. — In General. 

See Quarter Sessions Act, 1849 (c. 45), s. 11 ; 
Supreme Court of Judicature Act, 1925 (c. 49), 
6. 25 (1). 

‘‘ Criminal cause or matter .”] — See Criminal 
Law, Vol. XIV., pp. 651-554, Nob. 6271-6297 ; 
Crown Practice, pp. 347, 396, 476, 477, Nos. 
1735-1739, 2402, 3573-3681. 


Sub-sect. 2. — Cases Stated Under Quarter 
Sessions Act, 1849, s. 11. 

See Quarter Sessions Act, 1849 (c. 45) ; Jud, 
Act, 1873 (c. 66), s. 19 ; Supreme Court of Judi- 
cature (Consolidation) Act, 1925 (c. 49), s. 25 (1). 

1707. Appeal lies — Against poor rate.] — An 
appeal will lie to the Ct. of Appeal from the 
decision of the Q. B. Div. upon a case stated under 
above sect, in an appeal against a poor rate ; for 
the decision of the Q. B. Div. is an “ order ” within 
Jud. Act, 1873 (c. 66), s. 19. — Peterborough 
CoRPN. V. Wilsthorpb Overseers (1883), 12 
Q. B. D. 1 ; 53 L. J. M. C. 33 ; 60 L. T. 189 ; 48 
J. P. 373 ; 32 W. B. 648, C. A. 

Annoiaiions : — Folld. Holborn Grdns. v. Chertsey Grdns. 
(1885), 15 Q. B. D.76; DewRbury & Hcxjkmondwike Water- 
works Board r, Penistono Union Aesmt. Com. (1886), 
2 T. L. R. 373. Apld. Lodge v. Huddersfield Corpn., 
n.898] 1 Q. B. 859. Mentd. West Bromwich School 
Board v. West Bromwich Overseers (1884), 13 Q. B, D. 
929 ; Dewsbury Waterworks Board v. I'eMstone Union 
Assmt. Com. (1886), 17 Q. B. D. 384 ; Kingston Union 
Assmt. Com. v. Metropolitan Water Board, [1926] A. C. 


1708. .]-— An appeal lies to the Ct. of Appeal 

from the decision of the Div. Ct. upon a esuse 
stated under above sect., on an appeal from an 
order of the justices to quarter sessions, it not being 
a decision of the Div. Ct. on an appeal from petty 
or quarter sessions within Jud. Act, 1873 (c. 66), 
s. 45, & it being an “ order ” within sect. 10 of tliat 
Act. — Holborn Guardians v. Chertsey Guar- 
dians (1885), 15 Q. B. D. 76 ; 54 L. J. M. C. 137 ; 
53 L. T. 656 ; 33 W. B. 698 ; 1 T. L. B. 479 ; 
sub nom. Chertsey Union v, Holborn Union, 
50 J. P. 36, C. A. 

Annot^ioM : — Folld. Dewsbury & Heckmondwike Water* 
works Board y. Ponis^ne Union Assmt. <5om. (1886), 

ifiQQi 1 Huddersfield Corpn., 

1898] 1 Q. B. 859. K^d. Tendring Union v. Woolwich 

^ w ®**v?^^* MtntdlHlghwortb & Swindon 
Westbury-on-Sevem Union Grdns. (1888), 
). 597. 


1709. No leave required.] — An appeal will 

lie without leave of the Div. Ct. from a judgment 
of that ct. on a case stated by consent under above 
sect. — Dewsbury A Heckmondwike Water- 
works Board v. Penistonb Union Assessment 
Committee (1886), 2 T. L. R. 375, C. A. 

Annotation: — Apld. Lodge v, Huddersfield Corpn., [1898] 

1 Q. B. 859. 

1710. After entry ol Judgment at quarter 

sessions.] — TJie entry of judgment in an appeal at 
quarter sessions in accordance with the decision 
of a Div. Ct. on a case slated under above sect, 
does not prevent an appeal against the decision 
to the Ct. of Appeal under Jud. Act, 1873 (c. 66), 
s. 19. — Lodge v. Huddersfield Corpn., [1898] 
1 Q. B. 859 ; 67 L. J. Q. B. 671 ; 78 L. T. 682 ; 
62 J. P. 515 ; 46 W. R. 482, C. A. 


Sect 2.- WHETHER LEAVE TO APPEAL 

NECESSARY. 

See^ now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 ^c. 49), ss. 25 (1), 31 (1), (/). 

1711. Under Public Health Act, 1875 (c. 55), 
s, 209.] — An appeal does not lie from the decision 
of a Div. Ct, on a special case stated by a ct. of 
quarter sessions under above sect., sub-sect 7, 
unless the Div. Ct. gives leave to appeal. — R. v. 
Swindon New Town Local Board (1880), 49 
L. J. Q. B. 522 ; 28 W. R. 804 ; sub nom, Hinton 
V. Swindon New Town Local Board, 42 L. T. 
614 ; 44 .1. P. 505, O. A. 

Annotations : — Distd. Dlingworth v. Bulmer East Highway 
Board (1884), 53 L. J. M. C. 60. MentdL Hyde v. Maryle- 
bone Vestry (1887), 4 T. L, R. 163 ; R. v. St. Marylebone 
Vestry (1887), 20 Q. B. D. 415 ; Re Bettesworth & Richer 
(1888), 37 Oil. D. 635 ; Tottenham L. B. v. Williamson 
(1893), 02 L. J. Q. B. 322 ; West Hartlepool Corpn. v. 
Robinson (1897', 77 L. T. 387 ; Re Allen & Driscoll’s 
Contract, [1904] 1 Ch. 493 ; East Ham District Council v. 
Aylett (1905), 74 L. J. K. B. 471 ; Millard v. Balby-with- 
Hexthorpe U. C., [1905] 1 K. B. 60. 

1712. Queen’s Bench exercising original common 
law Jurisdiction.] — No leave is necessary to appeal 
from a decision of the Q. B. Div. upon a special 
case stated by quarter sessions where the ct. is 
exercising its original common law jurisdiction. — 
R, V. Savin (1880), 6 Q. B. D. 309 ; 29 W. B. 638, 
C. A. 

Annotation : — Folld. Illingworth v. Bulmer East Highway 
Board (1884), 53 L. J. M. C. 60. 

1713. .]' — No leave is necessary to appeal 

from a judgment of the Q. B. Div. upon a special 
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case stated by a ct. of quarter sessions under 
Highway Act, 1836 (c. 60), s. 108, for the juris- 
diction of the Div. Ct. is an original jurisdiction 
which has, in such circumstances, been expressly 
reserved by sect. 107 of that Act. — Illingworth 

V. Bulmer East Highway Board (1884), 63 
L. J. M. C. 60 ; 8yh nom* B. v. Illingworth, 32 

W. R. 461, C. A. 

See^ noWy Supreme Court of Judicature (Con- 
solidation) Act, 1926 (c. 49), s. 25 (1). 


Sect. 3.— RIGHT OF JUSTICES TO APPEAR. 

1714. Should only appear in special circumstances 
— Appearance by licensing justices.] — In appeals 
from justices the justices ought not, except under 
very special circumstances, to appear by counsel 
in the Ct. of Appeal ; & if they do so their costs 
will be disallowed. — B. v. Thornton, etc., JJ. 
(1898), as reported in 67 L. J. Q. B. 249 ; svih nom, 
R. V, Thornton, etc., Wandsworth JJ., Ex p . 
Lacon & Co., Ltd., 62 J. P. 190, C. A. ; on appealy 
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aub nom, Laobby v. Lacon & Co., [1899] A. C. 
222, H. L. 

Annotations : — Mentd R. v, Nicholson, [1899] 2 Q. B. 455 ; 
R. V. Johnson (1905), 74 L. J. K. B. 585 ; R. v. "Woodhouae, 
[1006] 2 K. B. 501 ; R. v. Shaw (1911), 6 Cr. App. Rep. 103. 

Costs of justices appearing .] — See No. 1716, post. 


Sect. 4. — COSTS. 

1715. Costs of justices appearing — Licensing 
justices.] — ^Where the ct. of quarter sessions has 
reversed a decision of the licensing justices, but 
has stated a case, to which the justices are parties, 
for the opinion of the High Ct. & the Div. Ct. 
allows the appeal, but the Ct. of Appeal in turn 
allows an appeal from the Div. (’t., & restores the 
decision of quarter sessions, the Ct. of Appeal, in 
accordance with the usual practice in such cases 
will order the justices to pay the costs. — Jones v» 
Hathebton, [1917] 2 K. B. 412 ; 80 L. J. K. B. 
1206 ; no L. T. 057 ; 81 J. P. 101 ; 61 Sol. Jo. 
383, C. A. 


Part XVII. — Penalties. 


Sect. 1. —SINGLE AND CUMULATIVE 

PENALTIES. 

SeCy generally y Revenue. 

Animals.] — See Animals, Vol. JI., p. 302, Nos. 
703, 704. 

Copyright.] — See Copyright, Vol. XIII,, p. 228, 
Nos. 089, 690. 

Food & drugs.] — See Food & Drugs, Vol. 
XXV., pp. 102, no. Nos. 250, 337. 

Game.] — See Game, Vol. XXV., pp. 388, 389, 
Nos. 384-387, 395. 

Highways.] — See Highways, Vol. XXVI., p. 559, 
No. 2638. 


Sect. 2.— APPROPRIATION OF PENALTIES. 

See Municipal Corporations Act, 1882 (c. 50), 
s. 221 ; Justices’ Clerks Act, 1877 (c. 43) s. 0 ; 
Criminal Justice Administration Act, 1914 (c. 58), 
s. 34 (6). 

1716. When payable to borough fund.] — By 

Municipal Corporations Act, 1835 (c. 76), s. 120. 
all penalties recovered before any justice of a 
borough, except those under any Act relating 
{inter alia) to trade or navigation, go to the 
borough fund. By 7 & 8 Viet. c. 112, s. 62, which 
regulates merchant seamen, a moiety of all 
penalties recovered thereunder goes to the sea- 
men’s hospital society : — Held ; 7 & 8 Viet. c. 112, 
was an Act relating to trade or navigation, & 
the penalties recovered under it fell witliin the 
proviso to Municipal Corporations Act, 1836 
(c. 76), B. 126, & do not go to the borough fund. — 
Seamen’s Hospital Society v. Liverpool Corpn. 
(1349), 4 Bxch. 180 ; 18 L. J. Ex. 371 ; 13 L. T. 
O. S. 238 ; 13 J. P. 688 ; 164 E. R. 1173. 
Annotation Oonsd. Wray v. Ellis (1858), I B. & E. 276. 

1717. Or to county fund.] — By Summary 

Jurisdiction Act, 1848 (c. 43), s. 31, when persons 

convicted by justices under statutes which 


contain no directions for the jiayment of the 
penalties to any person, the penalties are to be 
paid to the clerk of the division for which the 
justices usually act, he is to pay them over to the 
treasurer of the county, riding, . . . city, borough, 
or place, for 'which such justices shall liave acted ; 
& a return is to be made by the clerk to the clerk 
of the peace for the coimty, borough, etc., in which 
the division is situate, when & as the ct. of quarter 
sessions for the same shall order. The municipal 
borough of R., in the county of S., has no separate 
commission of the peace, no ct. of quarter 
sessions. The mayor & ex-mayor of K. have 
jurisdiction in R. as justices, & the justices of 
the county at large have concurrent jurisdiction. 
There is a treasurer for the borough ; — Held : 
the justices in & for the borough acted as county 
justices, with their i^owere limited to a particular 
locality ; & the word “ borough ” in above sect, 
meant a borough which has a ct. of quarter ses- 
sions ; & therefore penalties imposed by justices 
acting in & for the borough were to be paid to the 
treasurer of the county, & not to the treasurer of 
the borough. — Reigate Corpn. v. Hart (1868), 
L. R. 3 Q. B. 244 ; 9 B. & S. 129 ; 37 L. J. M. 0. 
70 ; 18 L. T. 237 ; 32 J. P. 342 ; 16 W. R. 896. 

Annotations : — FoUd. Winn v, Mossman (1869), L. R, 4 

Exch. 292. Refd. R. v. West Riding JJ., [1900] 1 Q. B. 

291 ; R. V. Warwickshire JJ., [1902] 2 K. B. 101, Mentd. 

Lawson v. Reynolds, [1904] 1 Ch, 718. 

1718. .] — Penalties imposed by jus- 

tices acting in & for a municipal borough, having a 
separate commission of the peace but no separate 
ct. of quarter sessions, in respect of offences against 
the general law of the land, are, imder Summary 
Jurisdiction Act, 1848 (c. 43), s. 31, to be paid to 
the treasurer of the county & not of the borough. 
Penalties imposed by such justices, under 9 Geo, 4, 
c. 61, & not awarded to prosecutor under s. 20 
of that Act, are to be paid to the treasurer of the 
county & not of the borough, notwithstanding 
Municipal Corporations Act Amendment Act, 
1861 (c. 75), s. 4. — Winn v, Mossman (1809), 
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1717 L When pavabie to borough fundr--Or to county fund,) — Ex p, Frxdericjton Oitt (1888), 27 N. B. R. 195. — CAN, 
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Magistrates. 


Sect. 2. — Appropriation of penalties. Sect. 3; Svib- 
aeets. 1 & 2.] 

L. E. 4 Exch. 292 ; 38 L. J. Ex. 200 ; 20 L. T. 
072 ; 33 J. P. 743 ; 17 W. E. 924. 

AnnoUilions Reid. It. r. West Riding JJ.. [1900] 1 Q. B. 
291 ; K. r. WarvAickshire JJ., (1902J 2 K. B. 101. 

1719. .1 — AusoN V. Foyster, [18711 

W. N. 48. 

Anruitalimi : 

294. 

1720. ~ 


Distd. AUson v. Charlesworth (1885), 49 J. P. 


— In the borough of O., 


a 


borough having a separate commission of the 
peace, it is provided by a local Act that any penalty 
recovered upon the information or complaint of 
any peace officer or constable within the borough 
is to be paid to the treasurer & carried to the 
borough fund, or to the police superannuation 
fund, as the corpn. may decide. In an action by 
the treasurer of the county of L. to enforce the 
provisions of Summary Jurisdiction Act, 1848 
(c, 43), 8. 31 ; — Held : the effect of the provisions 
in the local Act was, so far as the borough of 
O, was concerned, to repeal the provisions of 
the general Act ; & penalties imposed by the 

borough justices for offences against the general 
law under statutes containing no directions as to 
the application of the penalties were payable to 
the treasurer of the borough. — Alison v, Charles- 
woRiTi (1885), 49 J. P. 294, D. C. 

A7in.oi(iiion : — Refd. Alison v. Hall (1888), 4 T. L. R, 524. 

1721. .] — Alison v. Hall (1888), 4 

T. L. E. 524, 0. A. 

1722. ,] — Under Local Government 

Act, 1888 (c. 41 ), where the population of a borough 
having a separate conmiission of the peace, but 
not a separate ct. of quarter sessions, is less than 
ten thousand, the salary of the clerk to the justices 
for such borough is payable by the county council ; 
& the fines & fees received by such clerk for business 
done in petty sessions & under Summary Juris- 
diction Acts, must be paid by liim to the county 
fund of the county council . — Re Herefordshire 
County Council & Leominster Town Council, 
[1895] 1 Q. B. 43 ; 64 L. J. M. C. 26 ; 71 L. t! 
o70 ; 15 R. 77 ; svb nom. Herefordshire County 
Council v. Leominster Town Council, 59 J. P. 
38, H. C. 

1723. .] — Huntingdon Corpn. v. 

Huntingdon County Council, No. 797, ante. 

1724. Or to Crown.]— -All offender having 
been convicted under 3 & 4 Viet. c. 97, before 
just^es m a borough having a separate ct. of 
^aHer sessions, was sentenced to pay a fine ; — 

A + * 1 provisions of Municipal Corporations 
Act, 18o5 (c. 76), must be read as incorporated 
in the subsequent Act, & the fine was therefore 
payable to the borough treasurer. — A.-G. v. 

276 ; 47 L. J. M. C. 103 ; 
38 L. T. 2.51 ; 42 J. P. 372 ; 26 W. E. 366, C. A. 

Aniwt(Uion8 ;--Mentd. HaJgh r. West (1893), 62 L. J. Q. B. 

Tittorton, [1895] 2 Q. B. 61 ; Nichol v. Feajby, 
Nlchol V. Koblnaon, [1923] 1 K. B. 480. 

P^able to receiver of metropolitan 

Police Courts 

or shares of penalties are or shall hereafter be made 
lecoverable m a summary maimer before any 
justices of the peace, & by the Act the same are or 


PART XVII. 

in defauU of 
joai/rnent ordered.) 

X* (1885), 6 

R. & G. 103 ; 6 C. L. T. 144.— <3AN. 

1727 11 . .] — Although com- 


shall be limited to the Queen, or some person other 
than the informer or party aggrieved, in every 
such case the same, if recovered or adjudged before 
any of the said (metropolitan police) “ magis- 
trates, shall be received for & adjudged to be paid 
to the receiver ” (of the metropolitan police 
district) “ for the time being.” By Metropolitan 
Police Courts Act, 1840 (c. 84), s, 6, any two 
justices having jurisdiction within the metropolitan 
police district shall have, while sitting together 
publicly in the petty sessions court or room, 
except in divisions assigned to the police courts, 
all the powers, privileges, & duties W’hich any one 
magistrate of the police cts. has by Metropolitan 
Police Courts Act. 1830 (c. 71 ), s. 47 : — Held : this 
did not make penalties, wliich were recovered 
before two justices sitting as above, penalties 
recovered before a police magistrate ; & therefore 
the shares of such penalties unappropriated to the 
informer or party aggrieved did not go to the 
receiver of the metropolitan police district. — 
Metropolitan Police District Receiver v. 
Bell (1872), L. R. 7 Q. B. 433 ; 41 L. J. M. C. 
153 ; 37 J. P. 55. 

Annofaiion : — Mentd. R. v. Tittorton, Ex j). Quelch (1895), 

43 W. R. 603. 

1726. Appropriation In summary conviction.] — 

In summary convictions by justices of the peace, 
if any discretionary power is reserved to the 
justices relative to the application of the penalty, 
the conviction should show in what manner they 
have exercised it ; but, where the appheation of 
the penalty is fixed by law, it is enougli to say they 
award the penalty to be applied as the law directs, 
without specif jdng how it is to be distributed. — 
Re Boothroyd (1846), 15 M. & W. 1 ; 2 New 
Sess. Cas. 250 ; 15 L. J. M. C. 57 ; 6 L, T. O. S. 
323; lOJ. P.484; lOJur. 117; 153 E. K. 736. 
Annolaiitm : — Mentd. U. v. Shipporbottom (1847), 16 

L. J. M. C. 113. 

Validity of conviction.] — See Nos. 619-622, 

ante. 

Offences against sale of food & drugs*] — See 

Food & Drugs, Vol. XXV., p. 126, No. 473. 

Gaming offences.] — See Gaming & Wagering, 
Vol. XXV., p. 429, No. 291. 

Highway offence.] — See Highways, Vol. XXVI., 
p. 349, No. 760. 

Intoxicating liquor offences.] — See Intoxicating 
Liquors, Vol. XXX., p. 104, Nos. 803, 804. 


Sect. 3.— UNDER SUMMARY JURISDICTION. 

Sub-sect. 1. — In General. 

See Summary Jurisdiction Act, 1848 (c. 43), 
s. 28; Summary Jurisdiction Act, 1879 (c. 49), 
ss. 4, 7, 21 ; Criminal Justice Administration Act, 
1914 (c. 58), ss. 3, 6, 30 ; Summary Jurisdiction 
Rules, 1915, rr. 19, 20-22, 24, 25, 40, 48. 

1727. Imprisonment in defauU of payment — 
Immediate payment ordered.]] — (1) In the liberty 
of A., which is situated within the county of H,, 
there is a gaol & house of correction, used only for 
offenders within the liberty. It is entirely sup- 
ported by a rate in the nature of a county rate 
levied on the inhabitants of the liberty, who do not 
contribute to the general county rate. The keeper 
of the liberty house of correction is appointed by 
the justices of the liberty, who act under a separate 


pensation awarded under Code of 
Criminal Procedure, s. 660, is recover- 
able ^ If It wore a fine, it Ib not com- 
petent to a magistrate, Immediately 
upon ordering a complainant to pay 
coim»^Uoix, to direct that he should 
In default be sentenced to imprison- 


ment. — K. V. PUNNA (1895), I. L. R. 
18 AU. 96.— IND. 

l. .]— R. V. Elliott (1886), 12 

0. R. 524.— CAN. 

m. .] — Ex p. Young (1893), 32 

N. B. R. 178.— CAN. 
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Part XVII. — ^Penalties. 


commission, which does not give them exclusive 
jurisdiction. There is a ct, of quarter sessions 
held for the liberty. The commission under 
which the justices of the county of H. act gives 
them jurisdiction as well within liberties as 
without : — Held : the county justices sitting out 
of the liberty were authorised to commit to the 
house of correction of the liberty a person guilty of 
an assault within the liberty, & were not bound to 
send him to the county house of correction. Qu : 
whether they could commit to the liberty gaol 
for offences committed out of the liberty. 

(2) The party charged, though duly summoned, 
did not appear before the justices at the time 
appointed for the hearing. The justices heard the 
case, adjudged the party to pay a fine <fe costs 
immediately, & on the same day, before any 
demand or notice, ordered him to be committed 
for non-payment to the house of correction, 
under 9 Geo. 4, c. 31, ss. 27, 33: — Held: the 
justices might order the payment to be made either 
“ immediately,” which means in this statute 
“ on the spot,” or might give time, in their 
discretion ; & as they had ordered immediate 

payment, they were authorised, the money not 
being then paid, at once to order the party’s com- 
mittal before any demand, & without serving him 
with any summons to show cause why he should 
not be committed. — Arnold v. Dimsdale (1853), 
2 E. & B. 580 ; 22 L. J, M. C. 161 ; 22 L. T. O. S. 
65 ; 17 J. P. 712 ; 17 Jur. 1157 ; 1 W. R. 430 ; 
118 E. R. 885. 

1728. Whether hard labour authorised — 

Hard labour authorised as punishment for offence.] 

— Summary Jurisdiction Act, 1879 (c. 49), s. 5, 
authorises the infliction of imprisonment with 
hard labour for default in payment of a penalty 
adjudged to be paid by a summary conviction 
where the Act on which the conviction is founded 
authorises the infliction of imprisonment with 
hard labour as a punishment for the offence. — 
R. V. Tynemouth JJ. (1880), 16 Q. B. D. 647 ; 
55 L. J. M. C. 181 ; 54 L, T. 386 ; 50 J. P. 454 ; 
16 Cox, C. C. 74. 

Annotation : — N.P. R. v. Turnbull, etc., Tynemouth JJ. 

(1886), 16 Cox, C. 0. 110. 

1729. .] — -Qu, : whether a statute 

wliich authorises the punishment of an offence 
with a penalty, or, in the discretion of the 
ct., with imprisonment with or without hard 
labour, is an Act which authorises the punishment 
of imprisonment with hard labour within the 
nieaning of the exceptions in Summary Juris- 
diction Act, 1879 (c. 49), s, 6. — R. v, Turnbull, 
ETC., Tynemouth JJ. (1886), 16 Cox, C. C. 110. 

1780. May exceed term fixed for offence.] — 

A street musician was convicted under Street 


Music Act, 1864 (c. 55), s. 1, & was sentenced to pay 
a fine of forty shillings & in default of payment to 
be imprisoned for a month : — Held : Street Music 
Act, 1804 (c. 65), did not operate to repeal Metro- 
politan Police Act, 1839 (c. 47), s. 77, impliedly ; 
the penalty was therefore capable of being enforced 
by imprisonment as provided by that sect. & the 
conviction was good. — R, v, Hopkins, [1893] 

1 Q. B. 621 ; 62 L. J. M. C. 57 ; 68 L. T. 292 ; 57 
J. P. 152 ; 41 W. R. 431 ; 9 T. L. R. 294 ; 37 
Sol. Jo. 286 ; 5 R. 315, D. C. 

Annofaiiojis : — Folld. R. v. Leach, Ex p. Fritchley, [1913] 

.3 K. B. 40. Mentd. Shields v. Howard (1890), 60 J. P. 

727 ; Biogloy r. Quest (1907), 07 L. T. 304. 

1731. ,] — Deft, was convicted of an 

offence imder Licensing (Consolidation) Act, 
1910 (c. 24), s. 65, & ordered to pay a fine of 
£25, & in default of payment & of sufficient distress 
to be imprisoned for three months : — Held : 
although under s. 56 a sentence of imprisonment 
for the offence could not have exceeded one 
month, there was power under Summary Juris- 
diction Act, 1879 (c. 49), s. 5, to impose a sentence 
of tliree months’ imprisonment for non-payment 
of the fine & in default of sufficient distress. — 
R. V. Leach, Ex p. Fritchley, [1913] 3 K. B. 40 ; 
82 L. J. K. B. 897 ; 109 L. T. 313 ; 77 J. P. 255 ; 
29 T. L. R. 569 ; 23 Cox, C. C. 535, D. C. 

Penalty for Improper charges on distress.] — 

See Distress, Vol. XVIII., p. 356, No. 937. 

Insufficient distress.] — Sec Distress, Vol. 

XVIII., pp. 433 et aeq. 

1732, Increase of fine — To facilitate appeal.] — 

It is an improper practice for justices to increase 
a fine for the purpose of enabling an appeal to be 
brought. — Ex p. Horlick (1908), 24 T. L. R. 747 ; 
72 J. P. Jo. 280, D. C. 

Appropriation.] — See Sect. 2, ante. 


Sub-sect. 2. — Reduction op Penalty. 

See Summary Jurisdiction Act, 1879 (c. 49), 
ss. 4, 54. 

1733. Power of Justices to reduce fine — Where no 
previous conviction — What amounts to previous 
conviction.] — Where at the hearing of a summons 
for keeping a dog without a licence it is proved that 
deft, has been convicted on a former occasion of a 
similar offence, but such previous conviction is not 
stated in the information, the case cannot be 
treated as the case of a firat offence within Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 4, & there- 
fore the magistrate has no power under that sect, 
to reduce the amount of the fine imposed for the 
offence by Dog Licences Act, 1867 (c. 5), s. 8, & 
the only power to reduce such fine is that given 
by Excise Management Act, 1827 (c. 53), s. 78, 


n. ,]— R. V. Pktehsky (1897), 

5 B. 0. R. 549.— CAN. 

o, .] — R, V. Roche (1900), 20 

C. L. T. 307 ; 32 O. R. 20.— CAN, 

Myers (1903), 
23 C. L. T. 286 ; 6 O, L. R. 120 ; i 
O. W. R. 633.-— CAN, 

, St* “7 — :•! — A conviction ordering 
aoit. to be imprisoned for sixty days 
m aefaiut of payment of a fine cannot 
supported under a sect, of the Act 
authorises Imprisonment for not 
thaji three months in case of such 
^ CHAREBT, Exp. DAIOLB 
37 N. B. It. 492 ; 2 K. L. R. 12. 


r. 


. — Corporations.] — ^A penalty 
®u5>roed against a oo. imde: 
+ Oonvlotlons Act, & the faci 
timt the of conviction under th< 

imprisonment ii 
default of distress, which would b( 


Inapplicable to corpus, does not displace 
the remedy under the Act. — R. v. 
Dominion Coal Co. (1907), 41 N. S. R. 
137.— CAN. 

t. No power to suspe^nd 

sentence.] — A sentence cannot bo sus- 
pended under Criminal Code In the 
oajso of an offence punishable only by 
a fine, even though the offender may 
be imprisoned in default of payment. — 
R. V. WARNER (Alta.), {1924] 4 D. L, R. 
916 ; 3 W. W. R. 612.-^AN. 

a. No power to inflict consolideUed 
penaltu.] — Justices have no juris- 
diction to inflict a consolidated penalty 
on convicting a deft, of more than one 
offence. — Waterman v. Ouver (1911), 
13 W. A. L. R. 109.— AUS. 

b. To whom paid.] — The penalty 
Sc coste adjudged to he paid bv a 
oonvlouon under Summary Convictions 
Act, must be paid to the convicting 
JusUoes & not to the prosecutor. — 


Ex p. Wallace (1889), 29 N. B. R. 
123.— CAN. 

0 . Imposition of unauthorised pen- 
alty — Effect of .] — Conviction & com- 
mitment bad for imposing an un- 
authorised penalty. — R. v. Randolph 

(1900), 20 C. L. T. 439 ; 32 O. R. 212 

CAN. 

d. Time for payment not fixed — 
Payable forthwith .] — Where a fine is 
Imposed Sc no time for payment is 
fixed it Is payable forthwith. — R. v. 
Fraser, R. v. Rosbnoff (Alta.), 
[1923] 2 W. W. R. 395 ; 39 Can. Crira. 
Cas. 366.— CAN. 


PART XVII. SECT, 3, SUB-SECT, 2. 

e. Power of justices to reduce fi,ne.\ 
— No Mneral rule can be laid down that 
there Is power to reduce the mtnimnrn 
penalty prescribed by a special Act. 
Each case must be decided on the 
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Magistbatbs. 


Sect._3.~Under summary jurisdiction: Sub-sects. 

under which statute, it cannot be reduced to less 
than one-fourth of the amount. — Mtoray v. 
Thompson (1888), 22 Q. B. D. 142 ; 68 L. J. M. C. 
41 ; 60 L. T. 151 ; 53 J. P. 70 ; 37 W. R. 221 ; 
6 T. L. B. 125 ; 16 Cox, 0. 0. 664, D. 0. 

Annotation : — Consd. R. v. Beeaby, [1909] 1 K. B. 849. 

1734. .] — In the case of an 

offence of keeping a carriage without a licence 
contrary to Revenue Act, 1869 (c. 14), s. 27, 
in order to prevent such offence being dealt with 
as a first offence within Summary Jurisdiction 
Act, 1879 (c. 49), s 4, it is not necessary that the 
previous conviction should have occurred within 
the same year. — Phillips v Stevens (1898), 79 
L. T. 280 ; 62 J. P, 789 ; 15 T. L. R. 5 ; 43 Sol. 
Jo. 14 ; 19 Cox, C. C, 172, D. C. 

1735, Fine under Cotton Cloth Fac- 

tories Act, 1889 (c. 62J, S.13.] — The power given to 
cts. of summary jurisdiction by Summary Juris- 
diction Act, 1879 (c. 49), s. 4, to reduce the pre- 
scribed amount of a fine, if it be imposed as in 
respect of a first offence, does not enable them to 
reduce the prescribed amount of the fine imposed 
by Cotton Cloth Factories Act, 1889 (c. 62), s. 13, 
which enacts that where there is a contravention 
of or non-compliance with the provisions of the 


Act, & after written notice from the inspector the 
acts are continued or not remedied, the occupier 
of the factory is to be liable, on summary con- 
viction, for the first offence to a penalty of not less 
than £5 nor more than £10. — Osborn v. Wood 
Brothers, [1897] 1 Q. B. 197 ; 66 L. J. Q. B. 178 ; 
76 L. T. 60 ; 61 J. P. 118 ; 45 W. R. 319 ; 41 Sol. 
Jo. 143 ; 18 Cox, 0. C. 494, D. C. 

1736. .] — By a local Act, a co. were 

made liable in the event of failure to deliver 
compensation water in accordance with the Act, 
to a penalty of £5 a day, recoverable summarily 
by & payable to those interested in the delivery of 
the water, or the mill owners using the water : — 
Held : the penalty could be reduced by the 
justices, in the case of a first offence by the co., 
under Summary Jurisdiction Act, 1879 (c. 49), s. 4. 
— Davxes-Cooke V , Hawabden & District 
Waterworks Co., Hawarden & District Water- 
works Co. V. Davies-Cooke (1907), 71 J. P. 223 ; 
6 L. G. R. 731 : sub nom . Cooke v. Hawarden & 
District Waterworks Co., Hawarden & Dis- 
trict Waterworks Co. v. Cooke, 96 L. T. 906, 
D. C. 


Sub-sect. 3. — Recovery by Distress. 
See Distress, Vol. XVIII., pp. 428 et seq . 


coiwtruction of the special Act, regard 
being had to the nature of the offence 
which it creates & the language which 
it uses.— Giles v. Biqhaai, [1925] 
S. A. S. R. 27.— AUS. 


f* .] — A conviction for a 

second offence against Liquor Act, 
191d, may be awarded by striking out 
the declaration of a second offence & 
the reference to a former conviction & 


by reducing the amount of the fine 
that proper for a flwt conviction. 
R. V. Van Fleet (Alta.), 11918] 
1 W. W. R. 332 ; 38 D. L. H. 592 ; 
Can. Crim. Gas. 218. — CAN. 


to 

1 

29 


.] — The magistrate before 

whom the person in default is tried & 
convicted has no power to reduce the 
amount of the penalty prescribed by 
Income War Tax Act, 1917, s. 9.— 


R. V. Smith, [1923] 1 D. L. R. 820 
38 Can. Crim. Cas. 327 ; 56 N. S. R. 
72.— CAN. 

h. .]— A conviction is erroneous 

which Imposes a penalty of an 
amount less than the sum fixed by 
the Act of Parliament imder which 
the conviction purports to have been 
made. — Brophy v. Ward (1859), 11 
Ir. Jur. 235. — IR. 
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Part XIV. — ^Appeals prom Quarter Sessions. 


continuances & hear the said appeal, on the ground 
that they were bound to respite for the purpose 
of notice being served on all the parties interested. 
Applt. then gave a second notice, in which the 
schedule, & the objections in respect of the parties 
named therein, were omitted. The sessions, when 
the appeal came on for hearing, held that this was 
not a proper notice, & dismissed the appeal with 
costs : — Held : they were right in so doing, in- 
asmuch as, by the omission of the schedule & the 
objections in respect of the parties named therein, 
the character of the appeal was materially altered, 
so that it was not the said appeal which the 
sessions were ordered to hear & determine. — R. v. 
Eybe (1857), 7 E. & B. (119 ; 20 L. .T. M. C. 125 ; 
29 L. T. O. S. 91 ; 22 J, P. 38 ; 3 Jur. N. 8. 912 ; 
5 W. R. 533 ; 119 E. R. 1375. 

Annotations ; — Refd. H. r. Lancashire JJ. (1857). 8 E. & IJ. 
5G3 ; 11. V. Suri-ey JJ. (1880), 6 Q, B. D. 100 ; B. v. De 
Grey. 11900] 1 Q. B. 521. 

1465. Refusal to state case.] — Where the ct. of 

quarter sessions decided clearly against law holding 
that a hiring for a less period than a year conferred 
a settlement, & refused to grant a case for the 
opinion of the Ct. of Q. B., the latter ct. refused 
to interfere by mandamus to compel a case to be 
stated . — Ex p. Jabvin (Inhabitants) (1840), 9 
Bowl. 120 ; Woll. 67. 

1466. Refusal to convict siu*veyor — Highway out 
of repair.] — When an information is laid under the 
Highway Act, 1835 (c. 50), s. 91, that a highway 
is out of rei)air, & the magistrates, pursuant to 
that sect., appoint a viewer who reports it out of 
repair, the magistratics at the special sessions are 
not bound by that report, but may exercise their 
discretion whether they will convict the surveyor 
or not. — R. v. Wiltshire JJ. (1840), 8 Dowl. 717 ; 
8uh nom, R. v. Radnor (Earl), etc., Wilts JJ., 
4 J. P. 340 ; 4 Jur. 4(i0. 

Annotation .- “'Refd. K. v, Amould, etc., BcrkHhirc JJ. (1857), 
22 J. P. 515. 

1467. Refusal to entertain appeal — Non-com- 

pliance with statute.] — Where an appeal came on 
to be heard before the justices at quarter sessions, 
it appeared the order of removal had been obtained 
on the ground that the pauper had acquired a 
settlement in applt. parish by renting a tenement. 
The pauper’s examination which was sent to 
applts. stated, that the tenancy commenced in 
June, 1827, & terminated in June, 1828, but the 
first witness that was called, proved that the 
tenancy commenced in June, 1828, & terminated 
in Aug. 1829. The sessions held this variance 
between the proof & the examination of the pauper 
not to be a compliance with the provisions of Poor 
Law Amendment Act, 1834 (c. 70), s, 81, & there- 
fore refused to hear the appeal. An application 
was now made for a mandamus to compel the 
sessions to enter continuances & hear the appeal, 
but refused on the ground that the sessions had a 
discretionary power in these matters, & having 
exercised that power on the present occasion, the 
Ct. of Q. B. would not call it in question. — R. v. 
West Riding of Yorkshire JJ. (1840), 10 Ad. 
& El. 086 ; 3 Per. & Dav. 402 ; 4 J. P. 333 ; 4 
Jur. 633 ; 113 E. R. 260 ; sid) nom. R. v. West 
Riding JJ., Ex p. Birstwith (Inhabitants), 9 
L. J. M. C. 67. I 

Annotations 11 . v . Kesteveii JJ. (1844), 3 L. T. 0. 8. ' 

^5. flientd. 11. V. Bridgewater (1841), 10 Ad. & El. 093. . 

1468. Entered after time.] — R. v. Derby- ' 

shire JJ., No. 1680, post. 

1469. Refusal to widen bridge — Bridges Act, 
1808 (o. 69), s. 2.] — The above sect, provides that 
where any bridge repaired at the expense of the 
county shall be narrow & incommodious, it shall 


& may be lawful for the justices at their general 
quarter sessions to order & direct such bridge to 
be widened, etc., & that no money shall be applied 
to the alteration of any such bridge until present- 
ment shall have been made according to one of 
the statutes relating to public Bridges : — Held : 
the power so given to the justices is discretionary, 
& the ct. therefore refused a mandamus to compel 
them to widen a bridge. — Re Newport Bridge 
(1859), 2 E. & E. 377 ; 29 L. ,T. M. 0. 52 ; 24 J. P. 
133 ; 0 Jur. N. S. 97 ; 121 E. R. 142 ; suh nom. 
Re Monmouthshire JJ., 1 L. T. 131 ; 8 W. R. 
62. 

Annotations : — Mentd. Forln^n v. Lee Conservancy Board 

(1879), 4 Ex. U. IIG; Julius v. Oxford (Bp.) (1880), 5 

App. Cas. 214. 

1470. Conditional exercise — Acceded to by ap- 
pellant.] — On an appeal against an order of 
removal, a notice of appeal having been given in 
due time, but to the wrong sessions, for county 
instead of a borough, the notice was amended too 
late for the next sessions, application was made 
to enter &> respite the appeal, which was acceded 
to conditionally on the ct. at the next sessions, 
being of opinion that the notice for those sessions 
would not be too late, & the ct. at such sessions 
held that it was, <te refused to hear the appeal : — 
Held : it was discretionary to grant the applica- 
tion ; <te there had not been a declining to exercise 
a discretion, but a (‘onditional exercise of it, wliich 
had been accepted by applt., & a mandamus to the 
sessions to hear the appeal was refused. — R. v. 
Berwick Recorder (18()3), 7 L. T. 670 ; 27 J. P. 
87 ; 11 W. R. 265. 

1471. Refusal to award costs.] — The writ of 
mandamus will not lie to compel a ct. of quarter 
sessions to award costs under 9 Geo. 4, c, 61, s. 29, 
to justices who appear <fc actively oppose an appeal 
from their deci.sion in a licensing case ; for such 
justices arc a party to the appeal, «fc under the 
Summary Jurisdiction Acts, 1879 (c. 49), <fc 1884 
(c, 43), the ct. has a discretion to give or refuse 
costs inter partes as it thinks just. 

Licensing justices, who cither do not appear on 
an appeal, or appear only to inform the ct. of the 
grounds of their decision, are not a party to the 
appeal, & are entitled to their costs under 9 Geo. 4, 
c. 61, s. 29. But the question whether they have 
made themselves a party to an appeal or not is 
one which the ct. of quarter sessions has juris- 
diction to decide ; & if it decides that question, 

however, erroneously, in the affirmative, & refuses 
costs, its decision cannot be reviewed by the High 
Ct. upon an application for a mandamus to award 
costs. — R. V. London JJ., [1895] 1 Q. B. 616 ; 64 
L. J. M. C. 100 ; 72 L. T. 211 ; 59 J. P. 820 ; 43 
W. R. 387 ; 11 T. L. R. 193 ; 39 Sol. Jo. 231 ; 14 
R. 246, C. A. 

Amwtations : — Reid. R. r. Kent JJ.. [1890] 2 Q. B. 306; 
R. V. Staffordshire JJ., [1898J 2 Q. B. 231 ; R, v. Ashton, 
Ex p. Walker (1915), 85 L. J. K. B. 27. Mentd. R. v. 
London & Strand Division JJ, & Dalton, Ex p. L. C. O. 
(1898), 78 L. T. 559 ; R, v. Customs & Excise Comrs., 
[1913] 3 K. B. 483. 

1472. .] — The ct. will not interfere with the 

discretion of quarter sessions in refusing to award 
costs under Quarter Sessions Act, 1849 (c. 46), s. 5, 
if that discretion has been exercised judicially. — 
R. V, No'itinghamshire JJ., Ex p. Pitney (1909), 
73 J. P. 183, D. 

C. Exercise of JitrisdicUon by Sessions. 

(a) In General. 

1473. Matter properly before court,]— When the 
ct. of quarter sessions confirmed an order of two 
justices for stopping up a highway without proof 
that the order was previously made at a special 
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Part I. — Distinguished from Trespass and False 

Imprisonment. 


See, generally, Trespass. 

1. Legal process.] — If a serjeant at mace of 
London arrest A. on a plaint in the sherifT\s ct., 
& A. tenders him good bail, which he refuses to 
accept, A, may have an action on the case for 
refusing the bail ; but he cannot maintain trespass 
for false imprisonment, the caption being by 
legal process. — Salmon v, Percivall (1630), Cro. 
Car. 106 ; W. Jo. 226 ; 79 E. R. 772. 

DlBtd. Moono v. Hobo (1869), L. R. i Q. B. 

486. Retd. Bealy v. Sampson (1689), 2 Vont. 93 ; Smith 

V. Eg^inton (1837), 7 Ad. & El. 167. 

2 • •] — ( 1 ) There is no similitude or 

analogy between an action of trespass, or false 
imprisonment, & this kind of action. An action 
01 trespass is for deft.'s having done that, which, 


upon the stating of it, is manifestly illegal. This 
kind of actiem. is for a prosecution, which, upon the 
stating of it, is manifestly legal. The essential 
ground of this action is, that a legal prosecution 
was carried on without a probable cause. We say 
this is emphatically the essential ground ; because 
every other allegation may be implied from this ; 
but this must be substantively <fe expressly proved, 
& cannot be implied. From the want of probable 
cause, malice may be, & most commonly is, 
implied. The knowledge of deft, is also implied. 
From the most express malice, the want of probable 
cause cannot be implied. A man, from a malicious 
motive, may take up a prosecution fof real g^ilt, 
or he may, from circumstances which he really 
believes, proceed upon apparent guilt ; & in neither 


-VOL. XXXIII. 


PART I. 

a. Distinct cavses of actioii .] — Doolan v. Martin (1870), 6 P. It. 319. — CAN, 

b. .] — Thompson v. Mott (1893), 32 N. B. U. 350.— CAN. 
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case is he liable to this kind of action. After a 
verdict, the presumption is, that such parts of the 
declaration, without proof of which pltf. ought 
not to have had a verdict, were proved to the satis- 
faction of the jury. In this case, to support the 
verdict, there was nothing necessary to be proved, 
but that there was no probable cause, from whence 
the jury might imply malice, & might imply that 
deft, knew there was no probable cause {'per Our.). 

(2) The question of probable cause is a mixed 
proposition of law & fact. Whether the circum- 
stances alleged to show it probable, or not probable, 
are true & existed, is a matter of fact ; but whether, 
supposing them true, they amount to a probable 
cause, is a question of law ; & upon this distinction 
proceeded the case of Reynolds v. Kennedy , No. 
350, post {per Cub.). — Johnstone v. Sutton 
( 1786), 1 Term Rep. 610 ; 99 E. R. 1225, Ex. ‘Oh. ; 
affd. suh nom, Sutton v, Johnstone (1787), 1 
Bro. Pari. Cas. 76, H. L. 

Annotations : — As to (1) Consd. TVUtohell v. Jenkins (1833), 

5 B. & Ad. 588 ; Mosgrrov'e v. Newell (1836), 1 M. & W. 
582 ; Mickell v. Williams (1843). 11 M- & W. 205 ; ElUs 
V. Abrahams (1846), 10 J. P. 820 ; Heddon v. Evans 
(1919), 35 T. L. K. 642. Refd. Warden v. Bailey (1811), 
4 Taunt. 67 ; Whitelej?!? n. Richards (1822), 6 Moore, C. 1*. 
501 ; Broad v. Ham (1839), 5 Bing. N. C. 722 ; Abrath 
V. N. E. Ry. (i886), 55 L. T. 63 ; Brown v. Hawkes, [1891] 

2 (J. B. 718. As to (2) Consd. Willana v. Taylor (1829), 

6 Bing. 183. Apprvd. Taylor v. Willans (1831), 2 B. & 
Ad. 845. Consd. Panton v. Williams (1841), 2 Q, B. 169. 
Refd. Hill v. Yates (1818), 2 Moore, C. P. 80 ; Mitchell v. 
Jenkins (1833), 5 B. & Ad. 588 ; Musgrove v. Nowell 
(1836), 1 M. & W. 582 ; Perryman v. Lister (1868), L. R. 

3 Exch. 197 ; Lister v. Perryman (1870), L. R. 4 H. L. 
521 ; Brown u. Hawkes, [1891] 2 c). B. 718. Generally^ 
Mentd. Oauo v. Chapman (1836), 6 L. J. K. B. 49 ; 
Ferguson v. Kinnoim (1842), 4 State Tr. N. S. 785 ; 
Hodgkinipn v. Femio (1857), 2 C. B. N. S. 415 ; Feather 
V. R. (18o5), 6 B. & S. 257 ; Dawkins v. Rokoby (1866), 

4 F. & F. 806 ; Dawkins v. Paulet (1869), L. R. 6 Q. B. 
94 ; Dawkins v. Rokeby (1873), L. R. 8 Q. B, 255 ; Grant 
V. Secretary of State for India (1877), 2 C. P. D. 445 ; 
Ex p, Marais, [1902] A. C. 109 ; R. v. Army Council, 
Kxp. Ravenscroft, [1917] 2 K. B. 504 ; Fraser v. Balfour 
(1918), 87 L. J. K. B. 1116. 

3. Intervention of judicial proceedings.] — (1) A 

declaration in an action for a malicious prosecution 
for felony, must state that the prosecution is at an 
end ; & alleging “ that pltf. was discharged from 
his imprisonment ” is not sufficient, 

Sa:^g that pltf. was “ discharged ” is not 
sufficient ; it is not equal to the word “ acquitted ” 
which has a definite meaning. Where the word 
“ acquitted ” is used, it must be understood in the 
legal sense, namely, by a jury on the trial. But 
there are various ways by which a man may be 
discharged from his imprisonment without putting 
an end to the suit (Buller, J.). 

(2) The distinction between the actions of 
trespass A case has long been settled. . . . The 
gravamen in the present case is, that deft, 
personally took & arrested pltf. illegally, & 
imprisoned him ; this is false imprisonment, & is 
an immediate injury to the person of pltf. . . . 
The grounds of a malicious prosecution are, that 
it was done maliciously ; & without probable 
cause. The want of probable cause is the gist of 
the action (Buller, J.). 

The general distinction is this : where the 
immediate act of imprisonment proceeds from deft., 
the action must be trespass, A trespass only ; but 
where the act of imprisonment by one person 
is in consequence of information from another, 
there an action upon the case is the proper remedy, 
because the injiu’y is sustained in consequence 
of the wrongful act of that other (Ashhurst, J.). — 
Morgan v. Hughes (1788), 2 Term Rep. 226 ; 100 
E. R. 123. 

Annoiaiiom : — As to (2) Refd. Basten v. Carew (1825), 3 
B. & C. 649 ; Qroocook v. Cooper (1828), 8 B. & O. 211 ; 
R. v. Hughes (1879). 4 Q. B. D. 614 ; R. v. Whitfield A 
Thome (1886), 49 J. P. 230. 


4. .1 — Storehouse v, Elliot (1796), 1 

Esp. 272, N. P. ; subscqiient proceedings^ 6 Term 
Rep. 315. 

Annoiaiicm : — ^Refd. Hedges r. Chapman (1825), 2 Bing. 623, 

5. .] — Falsely, maliciously, & without any 

probable cause, procuring the warrant of a 
justice to search the premises, & apprehend the 
person of A. on suspicion of felony, A thereby 
causing his premises to be searched, & his person 
imprisoned, is properly the subject of an action 
oil the case, & not trespass. A positive oath that 
a felony is actually committed, is not necessary 
to justify a magistrate in gi*anting his warrant to 
search the premises, & apprehend the person of a 
party suspected of felony ; & though it may be 
trespass in the magistrate to grant an illegal 
warrant, yet it is case in the person who causes & 
procures such warrant to issue, if it is done 
maliciously, & without reasonable or probable 
cause. — Elsee v. Smith (1822), 2 Chit. 304 ; 1 
Dow. A Ry. K. B. 97 ; 1 Dow. A Ry. M. C. 28. 

Annotations Refd. Wyatt v. White (1860), 5 H. & N. 371 ; 
Jones V. German, [1897] 1 Q. B. 374. 

6. .] — A party who sues another for arrest- 

ing him on an illegal warrant is not bound to 
produce the warrant. 

The warrant not having been produced, there is 
no legitimate evidence on which it can be presumed 
that it had ever issued, or that the action ought, 
in consequence, to have been case ; A with respect 
to the production of the warrant, it is equally 
clear that a party who took upon himself to 
imprison another was primd facie guilty of a 
trespass, the onm of justifying which rested entirely 
with himself {per CuR.). — Holroyd v, Doncaster 
(1826), 3 Bing. 492 ; 11 Moore, C. P. 440 ; 4 
Dow. A Ry. M. 0. 537 ; 4 L. J. O. S. 0. P. 178 ; 
130 E. R. 603. 

7. .] — Deft, having charged pltf. with 

felony, pltf. was taken up for it under a justices’ 
warrant. At the hearing before the justice pltf. 
was let go on his promise to reappear in a week. 
Upon which deft, said he had another charge of 
forgery against him. Pltf. was stopped by an 
officer, A again put to the bar, but dismissed on a 
similar promise : — Held : pltf.’s remedy against 
deft, was in case, A not in trespass. — Barber v, 
Rollinson (1833), 1 Cr. A M. 330 ; 3 Tyr. 266 ; 
2 L. J. Ex. 101 ; 149 E. R. 426. 

Annotations : — Apld. Brown u. Chapman (1848), 6 C. B* 
365. i^pld. Lock V. AwMon (1848), 13 Jur. 167. 

8 . .] — If a party make a complaint of 

another to a magistrate in a matter over which he 
has a general jurisdiction, who thereupon issues 
his warrant, by force of which an arrest is made, 
neither the party complaining nor the magistrate 
is liable in trespass, A the only remedy for the 
party aggrieved is in case for malicious prosecu- 
tion. But if the matter were one in which the 
magistrate had no jurisdiction at all, then the 
latter is a trespasser. — West v. Smaxlwooe 
(1838), 3 M. A W. 418 ; 6 Dowl. 680 ; 1 Horn A H. 
117 ; 7 L. J. Ex. 144 ; 2 J. P. 261 ; 2 Jur. 328 ; 
160 E. R. 1208. 

Annotatiom : — Consd. Be Martin, Ex p. Sondau (1846), 1 
L, T, O. S. 133. Apld. Brown v. Chapman (1848), C 
C. B. 366, Consd. Austin v. Dowling (1870), L. A 6 C. P 
534, Refd. Eggington v. Lichfield Corpn. (1856), 6 E. & B 
100. 

9. .] — A party who had inserted in hh 

schedule a jud^ent obtained against him in om 
of the eta. at Westminster, was discharged fron 
custody in Ireland under 3 A 4 Viet. c. 107. H< 
was afterwards arrested in England, A a ca* aa 
issued by pltf. in the original suit, but was dis 
charged on application to a judge : — Held 
insolvent could not maintain trespass agains 
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pltf. for the imprisomnent, but if he had wilfully 
abused the process of the ct., insolvent had a 
remedy against him bv action on the case. — 
Ewart v, Jones (1845), 14 M. & W. 774 ; 3 
Dow. & L. 252 ; 15 L. ,7. Ex. 18 ; 9 Jur. 1016 ; 9 
J. P. Jo. 788 ; 153 E. R. 688. 

Annotations Abley v. Dale (1851), 11 C. B. 378 ; 

Shepherd v. Beresford (1851), 17 L. T. O. S. 295. 

10. -,] — Brown v. Chapman (1848), 6 

0. B. 365 ; 3 New Mag. Oas. 14 ; 17 L. J. C. P. 
329; 11 L. T. O. S. 463 ; 12 Jur. 799; 136 
E. R. 1292 ; previous proceedings (1847), 8 L. T. 

8* 391 . 

AnnoicUion : — ^Befd. Warner v. Rlddiford (1858), 4 C. B. N. S. 

180. 

11. .] — The particulars attached to a 

county ct. summons were as follows : To damages 
sustained by mo by reason of your making a false 
charge ot stealing a tobacco pouch, & silk pocket 
handkerchief, at the Clerkenwell police ct., & loss 
of character, £50 : — Held : these particulars did 
not disclose a cause of action for false imprison- 
ment, but rather for malicious prosecution or 
slander, & the judge had no power to amend them 
by substituting the words “ false imprisonment.” — 
Hopper v. Warburton (1863), 1 New Rep. 371 ; 
32 L, J. Q. B. 104 ; 7 L. T. 722 ; 11 W. R. 384. 

12. .] — Plaint in a county ct. for false 

imprisonment. Evidence that pltf. was given into 
custody by deft, on a groundless charge of felony ; 
that deft, signed the charge sheet, without which, 
as he knew, the police wo\ild not have detained 
pltf., & that, when taken before a magistrate, pltf, 
was discharged ; — Held : the evidence, though 
it would support a charge of malicious prosecution, 
was severable, A: there was good evidence of a 
false imprisonment up to the time of pltf. being 
taken before the magistrate. 

The distinction between false imprisonment & 
malicious prosecution is well illustrated by the 
case where, parties being before a magistrate, one 
makes a charge against another, whereupon the 
magistrate orders the person charged to be taken 
into custody &; detained until the matter can be 
investigated. The party making the charge is not 
liable to an action for false imprisonment, because 
he does not set a ministerial officer in motion, but 
a judicial officer. The opinion & judgment of a 
judicial officer are interposed between the charge 

the imprisonment. There is, therefore, at once a 
line drawn between the end of the imprisomnent 
by the ministerial officer & the commencement of 
the proceedings before the judicial officer. It is 
fallacious to inquire whether or not the one is 
severable from the other, until you find some 
inseparable connection between them. It may 
very well happen in the superior cts., which have 
jurisdiction over both descriptions of action, 
where pltf., having been at once taken before a 
magistrate, may be content to bring his action for 
false imprisonment only. In such a case, which 
must be within the memory of all of us, the judge 
would tell the jury to give damages for the false 
imprisonment only, & not for what came under the 
cognisance of the magistrate (Willes, J.), — 
Austin v. Dowling (1870), L. B. 5 C. P. 634 ; 39 
L- J. C. P. 260 ; 22 L. T. 721 ; 18 W. B. 1003. 

An^iaiions : — Conid. Sewell v. National Telephone Co., 

[1907] 1 K. B. 657. Reid. Marks v, Frogley (1898), 67 

n. J. Q. B. 605. 

18. Necessity for malice.] — In trespass, inno- 
cence of intention ■ is no excuse ; in case, the 
whole turns upon it ; malice, or the quo animOf 
IS the very gist of the action (Lord Mansfield). — 
T^ton V. Fisher (1781), 2 Doug. K. B. 671 ; 
WB.R.420., 

iinnoictfiojw Oonsd. Newton t. Oonatable (1841), 10 


L. J. Q. B. 349 ; Amea v. Watorlow (1869), L. R. 5 C. P* 
53. Reid. Stokes v. White (1834), 4 Tyr. 786 ; Noel v- 
Isaac (1835), 4 L. J. Ex. 56 ; Watson v. Carroll (1839), 

8 L. J. Ex. 97 ; Aga Knrboolie Mahomed v. R. (1843), 

3 Moo. Ind. App. 164 ; Magnay v. Burt (1843), 6 Q. B. 
381 ; Ewart v. Jones (1845), 14 M. & W. 774. Mentd. 
Whitworth v. Clifton (1836), 1 Mood. &; R. 531 ; Yearsley 
u. Heane (1845), 14 M. & W. 322. 

14. .] — When the gist of the action is 

malice, the action should be on the case & not in 
trespass ; malice does not make a party a tres- 
passer ab initio (Pattbson, J.). — ^Magnay v. 
Burt (1843), 5 Q. B. at p. 384 ; 114 E. R. 1294 ; 
sub nom. Burt v. Magnay, 12 L. J. Q. B. 225 ; 
sub nom. Birt v. Magnay, 7 Jur. 127. 

Annoiaiion : — Consd. Ames r. Waterlow (1809), L. R. 5 
C. P. 5.3. 

15. .] — A count, that deft, caused pltf. 

to bo arrested & imprisoned, without reasonable 
or probable cause, on a false & malicious charge of 
felony, is a count in trespass for an assault & false 
imprisonment, &> not an informal count for a 
malicious prosecution ; & therefore requires no 

evidence of malice, or want of reasonable & 
probable cause. — B randt v. Craddock (1858), 27 
L. J. Ex. 314. 

16. .1 — A solr., who had an office in 

London with a branch office in the country, sued 
out in London a writ of fl. fa. upon an order for 
costs made in favour of his client against pltf. in 
the High Ct., & indorsed the writ, in accordance 
with R. S. C., Ord. 42, r. 16, with a direction to the 
sheriff to levy the amount of the debt. The debt 
had in fact been paid at the solr.’s country office, 
to a clerk having authority to receive it, on the 
same day as, &> about three hours before, the writ 
of fi. fa. was sued out. Neither the solr. nor his 
client knew of the payment of the debt. Execu- 
tion having been levied on pltf.’s goods, the solr. 
was then informed that the debt had been paid, & 
he withdrew the execution. In an action against 
the solr. & his client on the case to recover damages 
for improperly levying execution, & in the alterna- 
tive for trespass, it was found that neither the 
client nor the solr, who sued out the writ acted 
maliciously ; — Held : defts. were liable in trespass, 
though in the absence of malice they were not 
liable in an action on the case. — C lissold v. 
Cratchley, [1910] 2 K. B. 244 ; 79 L. J. K. B. 
635 ; 102 L. T. 620 ; 26 T. L. R. 409 ; 54 Sol. Jo. 
442, C, A. 

Amwtalion : — Mentd. Cubitt v. Gamble (1919), 35 T. L. R. 
223. 

17. Necessity for want of reasonable & probable 
cause.] — B randt v. Craddock, No. 15, ante. 

18 . Onus of proof.] — (1) To succeed in 

an action for malicious prosecution, pltf. must 
allege & establish two things, absence of reason- 
able & probable cause, & malice. The affirmative 
of these allegations is upon him. Failing to 
establish both of them, he fails altogether 
(Hawkins, J.). 

(2) I should define reasonable & probable cause 
to be, an honest belief in the guilt of the accused 
based upon a full conviction, founded upon 
reasonable grounds, of the existence of a state of 
circumstances, which, assuming them to be true, 
would reasonably lead any ordinarily prudent & 
cautious man, placed in the position of the accuser, 
to the conclusion that the per^n charged was 
probably guilty of the crime imputed. There 
must be ; first, an honest belief of tiie accuser in 
the guilt of the accused ; secondly, such belief 
must be based on an honest conviction of the 
existence of the circumstances which led the 
accuser to that conclusion ; thirdly, such secondly 
mentioned belief must be based upon reasonable 
grounds ; by this I mean such flrmnndfl «*» 
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lead any fairly cautious man in deft.’s situation 
so to believe ; fourthly, the circumstances so 
believed & relied on by the accuser must be such 
as amoimt to reasonable ground for belief in the 
guilt of the accused. The belief of the accuser in 
the guilt of the accused ; his belief in the existence 
of the facts on which he acted, & the reasonable- 
ness of such last-mentioned belief, are questions 
of fact for the jury, whose findings upon them 
become so many facts from which the judge is to 
draw the inference, & determine whether they do 
or do not amount to reasonable & probable cause. 
This ^so is an inference of fact, not of law as is 
sometimes erroneously supposed ; & the judge is 
to draw it from all the circumstances of the case. 
. . . The question of reasonable & probable 
cause depends in all cases, not upon the actual 
existence, but upon the reasonable bond fide belief 
in the existence of such a state of things as would 
amount to a justification of the course pursued in 
making the accusation complained of, no matter 
whether this belief arises out of the recollection & 
memory of the accuser, or out of information 
furnished to him by another (Hawkins, J.). 

(3) It is true, as a general proposition, that 
want of probable cause is evidence of malice ; 
but this general proposition is apt to be misunder- 


stood. In an action of this description the question 
of malice is an independent one, of fact purely, 
& altogether for the consideration of the jury, & 
not at all for the judge. The malice necessary to 
be established is not even malice in law such as 
may be assumed from the intentional doing of a 
wrongful act, but malice in fact, malua animus ; 
indicating that the party was actuated either by 
spite or ill-will towards an individual, or by indirect 
or improper motives, though these may be wholly 
unconnected with any uncharitable feeling towards 
anybody. . . . Want of reasonable cause is for 
the judge alone to determine, upon the facts found 
by the jury (Hawkins, J.). — Hicks v. Faulkner 
(1881), 8 Q. B. D. 167 ; 51 L. J. Q. B. 268 ; 46 
L. T. 127 ; 46 J. P. 420 ; 30 W. B. 545, D. C. ; 
afifd, (1882), 46 L. T. 1.30, C. A. 

Annotation : — As to (3) Refd. Quartz Hill Consolidated Gold 

Alinlnpr Co. v. Eyre (1883), 11 Q. B. D. 674. 

19. Joinder of causes.] — It appeared by the 
plaint & particulars in an action in the county 
ct., that the cause of action was stated to be for 
“ having assaulted the wife of pltf,, & maliciously 
charged her with stealing a shawl,” etc. : — Ile/d ; 
this was a proceerling for a malicious prosecution, 
& not an assault, & prohibition ought to go. — 
iiV p, Carrey (1851), 17 L. T. O. S. 180. 


Part li. — Malicious Prosecution and Abuse of Criminal 


Proceedings. 


Sect. 1.— WHAT IS A PROSECUTION. 

20. General rule.]—” Laying ” a prosecution, 
in common parlance, means, not bringing an action, 
but preferring an indictment or information 
(Patteson, J.). — Rawlins v. Jenkins (1843). 4 
Q. B.419; 1 Dav. & Mer. 219 ; 12 L. J. Q. B. 151 ; 
7Jur. 153, 114E. R.056. 

21, Preferring Indictment.] — (1) An action will 
lie for falsely & mahciously & without reason- 
able or probable cause presenting a petition under 
Companies Acts, 1862 (c. 89), 1867 (c. 131), to 
wind up a trading co., even although no pecuniary 
loss or special damage to the co. can be proved, for 
the presentation of the petition is, from its very 
nature, calculated to injure the credit of the co. 

Deft., who had been a shareholder in pltf. co., 
instructed certain brokers to sell his shares, & 
signed a transfer. The brokers informed him that 
they could not sell the shares, but the transfer was 
not returned to him. After waiting ten or eleven 
days he presented a petition to wind up the co. on 
the gioimd of fraud in its formation, & of the 
impossibility that it could carry on business at a 
profit. At the time of presenting the petition the 
co., which was a trading co., had property of a 
large amount, & its debts were trifling. Deft, was 
not then in fact a shareholder ; his shares had been 
sold, oc the transfer had been registered. Upon 
di^ovenng that his shares had been sold, he gave 
notice that the petition would be withdrawn, & 
It was ultimately dismissed without costs. The co. 
having brought an action for falsely Sc maliciously 
& without rea^nable or probable cause presenting 
the petition, at the trial no proof of damage to the 
cO:^was given beyond the liability to pay its own 

upon this ground the co. was non-suited at the close 
of Its ca^j^Held : although the liability to pay 

extra costs was not a ground of legal damage 


nevertheless the non-suit was wrong, & a new 
trial must be had, because an action would lie 
for falsely & maliciously & without reasonable or 
probable cause presenting the petition to wind up, 
which was necessarily injurious to the credit of 
the co, ; as at the time of presenting the petition 
the co. was an existing & going concern, & had 
valuable property & was solvent, unless other facts 
couid be shown, there was a want of reasonable & 
probable cause for presenting the petition, & the 
opinion of the jury ought to have been taken 
whether deft, had been actuated by malice ; if 
deft, as a matter of business ought, in the opinion 
of the jury, to have inferred from the failure of 
the brokers to return the transfer, that the shares 
had been sold, deft, would have had no reasonable 
or probable cause to suppose that he was still a 
shareholder. 

(2) I entirely agree that even although civil 
proceedings are taken falsely & maliciously & 
without reasonable or probable cause, nevertheless 
no action will lie in respect of them, unless they 
produce some damage of which the law will take 
notice. . . . The obligation to pay extra costs is 
not damage of that Idnd (Brett, M.R.). 

(3) It is not a good answer to an action for 
maliciously procuring an adjudication in bkpey. 
to say, that the aUeged creditor has only asked for 
a judicial decision. It seems to me that an action 
can be maintained for maliciously procuring an 
adjudication under Bankruptcy Act, 1869 (c. 71), 
because by the petition, which is the first process, 
the credit of the person against whom it is 
presented is injured before he can show that the 
^cusation made against him is false ; he is injured 
in his fair fame, even although he does not suffer 
a pecuniary loss. By proceedings in bkpey. a 
man’s fair fame is injure'd just as much since 
Bankruptcy Act, 1869 (c. 71), as it was before, 
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because he is openly charged with insolvency 
before he can defend himself (Brett, M.R.)* 

(4) Before a judge can rule as matter of law, 
whether or not there has been a want of reasonable 
& probable cause, he must ask of the jury a question 
as to the facts. . . . Whenever in an action for 
malicious prosecution the judge holds that there 
is a want of reasonable & probable cause, there is 
evidence to go to the jury of malice. When there 
is no other evidence of malice except what the 
judge lias stated to be in his opinion a want of 
reasonable or probable cause, I incline to agree 
with Huddleston, B., & Hawkins, J., in Hicks v. 
Faulkner, No. 18, ante, that upon the question 
of malice the jury are not bound by the holding of 
the judge as to the absence of reasonable cause, 
but they may consider whether in their own view 
there was a want of reasonable or probable cause 
(Brett, M.R.). 

(5) In its very nature the presentation or the 
prosecution of an indictment involves damage, 
which cannot be afterwards repaired by the failure 
of the proceedings, to the fair fame of the person 
assailed, & for that reason, as ft seems to me, the 
law considers that to present & prosecute an 
indictment falsely & without reasonable or pro- 
bable cause, is a foundation for a subsequent action 
for a malicious prosecution (Bowen, L.J.). — 
Quartz Hill Gold Mining Co. v. Eyre (1883), 
11 Q. B. D. 074 ; 52 L. J. Q. B. 488 ; 49 L. T. 249 ; 
31 W. R. 668, C. A. 

Annotaiiems : — As to (1) Rftld. Allen v. Flood, [1898] A. C. 1 ; 

Wyattv. Palmer, [189912 Q. B. 106. Jsto (5)Refd. WiflFen 

r. Bailey & Romford U. C., [1915] 1 K. B. 600. 

22. When bill thrown out by grand Jury.] 

— An action will lie for maliciously prosecuting a 
man for felony, although the grand jury throw 
out the bill. — Payne v. Porter (1618), Cro. Jac. 
490 ; 79 E. R. 418. 

Annotation: — ^Refd. Jones v. Givln (1713), Glib. 185. 

23. .] — Wrioiit V, Black (1622), 

Win. 28, 54 ; 124 E. R. 46. 

Annotation : — Refd. Traverse v. Daws (1673), Freein. K. B. 

324. 

24. — .] — Pollard v. Evans, No. 162, 

post. 

25. .] — (1) Where there is no pro- 

bability of guilt, nor reasonable cause, nor honest 
occasion of complaint, but yet, though this must 
be the case to maintain the action, it is not necessary 
to be expressly alleged in the declaration, nor need 
pltf. use the words sine probabili causa or sine 
rationahili causa. , . . When it is alleged to be 
false & malicious, to add after it sine probabili 
causa be but tautology. In conspiracy for falsely 
& maliciously indicting a man, it is never laid to be 
sine rationahili or probabili causa, &; yet a reasonable 
cause is as much an excuse there, as in an action 
upon the case (Parker, O.J.). 

(2) The expense upon an indictment for a rescue 
is as good a ground for an action on the case, as 
the slander upon an indictment for a matter 
scandalous. . . , The damage that a man may 
sustain by a false accusation is of three sorts : 
in h^ person, imprisonment ; in his fame, scandal ; 
in his property, expense. Any one of these three 
sorts of damage, without any one of the other, is 
^ffleient to entitle pltf. to his action (Parker, 

(3) In aU cases before an action, unless brought 
for a malicious prosecution, the prosecution must 


be either determined or deserted. ... If there be 
an indictment which is bad, & upon not guilty 
pleaded is falsified , this is a good determination 
of that prosecution, & a good acquittal from the 
indictment tiel quell (Parker, O.J.). 

(4) When an indictment is preferred, there may 
be, & frequently are, three cases, wherein there 
can be no acquittal which can be pleaded in bar ; 
if the bill be returned ignoramus ; if it be coram 
non judice, there not being a complete authority ; 
if the indictment be insufficient. In an action for 
a malicious prosecution the slander is only the 
damage, &; wrong is the malice, & therefore if the 
matter were probable, nay if there were any just 
grounds to complain, deft, shall be acquitted on not 
guilty (Parker, C.J.). — Jones v. Givin (1713), 
Gilb. 185 ; 93 E. R. 300 ; sub nom. Jones r* 
Gwynn, 10 Mod. Rep. 214. 

Annotatiort,8 : — As to (2) Reid. Smith v. Hickson (1734), Leo 

temp. Hard. 54 ; Chapman v. Pickers^ill (1762), 2 Wils. 

14.'>. As to (4) Refd. Wicks v. Fentham (1791), 4 Term 

Rep. 247. Grncra??!/, Refd. Chambers r. Robinson (1726), 2 

Stra. 691 ; Sutton v. Johnstone (1786), 1 Term Rep. 493 ; 

Dawkins v. Paulot (1869), 18 W. R. 336. 

28. .] — Where in an action for 

maliciously indicting for an assault, pltf. gave no 
other evidence than the bill returned “ not found,” 
& was thereupon nonsuited, the ct. refused to set 
aside the nonsuit. 

I feel a difficulty to understand how pltf. could 
recover in the present action, wherein he could 
recover no damages, because he clearly has not 
proved that he has sustained any ; I can under- 
stand the ground upon which an action shall be 
I maintained for an indictment which contains 
scandal, but this contains none, nor does any 
danger of imprisonment result from it (Mans- 
field, C.J.). — Byne V, Moore (1813), 5 Taunt. 
187 ; 1 Marsh. 12 ; 128 E. R. 658. 

Annotation : — Consd. WilTon v. BaiJey & Romford U. C , 

[1915] 1 K. B. 600. 

27. Information before magistrate — Warrant for 
felony Issued in error.] — If a party makes a com- 
plaint before a justice of peace, which the justice 
conceives to amount tx) a felony, & issues his 
warrant accordingly to arrest the party complained 
against, & the facts do not amount to felony, no 
action for a malicious prosecution will lie against 
the party who made the complaint. — Leigh v. 
Webb (1800), 3 Esp. 165, N. P. 

28. .] — Averment that A. before a 

magistrate maliciously charged B. with felony ; 
the information contains a mere charge of tortious 
conversion upon which a warrant for felony was 
improperly founded ; the variance is fatal. — 
Tempest v. Chambers (1815), 1 Stark. 67, N. P. 

Annotations : — MBAtd. Hanklnson u. Bllby (1847), 16 M. & 

W. 442 ; Kennedy 17, HUliard (1859), 1 L. T. 78. 

29. Suspicion & belief.] — Where pltf. 

declared, in case for a malicious prosecution, that 
deft, maliciously, etc., charged pltf. with having 
feloniously stolen certain articles, his property, 
& it was proved that deft, laid an information 
before a magistrate, in which he deposed that the 
said articles had been feloniously stolen, & that he 
suspected & believed, & had good reason to suspect 
& believe that they had been stolen by pltf. : — 
Held : the evidence supported the declaration. — 
Davis v. Noake (1817), 6 M. & S. 29 ; 1 Stark. 
377 ; 105 E. R. 1163. 

Annotation : — ^Refd. Blizard v. Kelly (1823), 2 L. J. 0. S. 

K. B. 6. 


PART II. SECT. 1. 

-- ---- wwi ff wvvr 

A' issued in error ,] — 

laying an Information deft, only 


Intended to charge trespass, but in 
drawing the Information the magistrate 
of his own accord used the word 
feloniously,” which word deft, did 
not know the meaning of : — Held : 


an action for malicious prosecution 
would not lie. — R ogers t?. Hassard 
(1878), 2 A. R. 507.— CAN, 

0. .] — Powell v. Htltgbn 

(1900), 5 Terr. L. R. 16.— CAN. 
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Sect, 1. — What is a 'prosecution. Sect, 2 ; Svb-sects, 

SO. Warrant Issued In Judicial discretion,] 

— ^Where a person having lost a bill of exchange, 
which he supposes to have been stolen, goes before 
a magistrate & relates the circumstance of the loss, 
& the magistrate grants his warrant to apprehend 
A. on a charge of having “ feloniously stolen, 
taken & carried away ” the bill of exchange, 
language which complainant did not use when he 
laid his information, & upon subsequent investiga- 
tion of the case it turned out to be no felony : — 
Held: (1) case would not lie for maliciously, 
procuring the magistrate to grant his warrant ; 
(2) to sustain the averment of malice the charge 
must be wilfully false. — C ohen v, Mobgan (1825), 
6 Dow. & Ry. K. B. 8 ; 3 Dow. & Ry. M. C. 320. 

Annotationa .’—Oenerally, Mentd. Carratt v. Morloy (1841), 

1 Q. B. 18 ; Saunders r. Swansea Finance Co. & Home 

(1905), 21 T. L. R. 317. 

31. .] — A., the servant of B., stated 

before a magistrate, that C. came into the yard of 
his employer, & took from a stable there two 
geldings, the property of B., & rode them away, 
though he was told that he must not i—Held 
this information did not support a count in an 
action for malicious prosecution, which aUeged that 
the information charged C. with having feloniously 
stolen & ridden away with two geldings. — Milton 
V. Elmork (1830), 4 C. & P. 450, N. P. 

82. Criminal Law Amendment Act, 

1885 (c. 69), s. 10.] — Where a justice issued a 
warrant of arrest of a person accused imder above 
sect, : — Held : the act of the justice was a judicial 
act, & an answer to an action for malicious prosecu- 
tion against the person lading the information upon 
which the justice acted. — Lea v. Charrtngton 
(1889), 23 Q. B. D. 45 ; 58 L. J. Q. B. 401 ; 01 
L. T. 222 ; 53 J. P. 014 ; 37 W. R. 730 ; 5 T. L. 11. 
455 ; 10 Cox, C. C. 704, D. C. ; on appeal, 23 
Q. B. D. 272, C. A. 

33, Though not acted upon.] — To 

maintain an action against a person for having 
made a false charge of felony before a magistrate, 
it is not necessary to show that the charge was 
taken down in writing & acted upon by the 
magistrate. But it is necessary that the jury 
should he satisfied that it was made to the 
magistrate, with a view to induce him to entertain 
it as a charge of felony. — Clarke v, Postan 
(1834), 0 C. & P. 423. 

Annotation : — Mentd. Yates v. R. (1885), 14 Q. B. D. 648. 

34. Signing & swearing to printed form of 
deposition.] — In an action for malicious prosecu- 
tion, the charge having been for stealing a horse 
left with a servant to show, with a view to a sale, 
& the horse having been bought honestly & 
openly : — Held : there was no reasonable cause ; 
the facts, not having been fully & fairly stated, 


& there being apparently some ^ger on the part 
of the prosecutor, there was evidence of malice ; 
deft.’s having merely signed & sworn to a printed 
form of deposition, was no excuse. — Stewart v, 
Beaumont (1866), 4 F. & F. 1034. 

36. Signing charge sheet.] — Austin v. Dowling, 
No, 12, ante. 

36. Proceedings under Tramways Act, 1870 

(c. 78), s. 51.] — Proceedings under above sect., 
against a passenger for refusing to pay his fare are 
proceedings in respect of a criminal offence, 
that an action for malicious prosecution will lie 
against the person taking them. — Rayson v. 
South London Tramways Co., [1893] 2 Q. B, 
304 ; 62 L. J. Q. B. 593 ; 09 L. T. 491 ; 58 J. P. 
20 ; 42 W. R. 21 ; 9 T. L. R. 579 ; 37 Sol. Jo. 
630 ; 4 R. 522, C. A. 

Annotaiiona : — Distd. Wlffen v. Bailey & Romford U. C., 

ri916] 1 K, B. 600. Mentd. Rc Solicitor, Exp, Incorporated 

Law Soc. (1S93), 69 L. T. 622 ; Knigrht r. North Metro- 
politan Tram. Co. (1898), 78 L. T. 227. 

37. Proceedings under Public Health Act, 1875 

(c. 65), s. 95.] — A complaint under above sect, 
against the occupier of a house for non-compliance 
with a notice stating that a nuisance existed at the 
house arising from the want of cleansing of certain 
rooms, & requiring liim to abate the same by 
stripping the paper off the walls & cleansing & 
distempering the ceilings &> walls of the rooms, is 
not a proceeding necessarily & naturally involving 
damage to his fair fame or putting him in peril or 
losing his liberty, sufficient to support an action 
by him for malicious prosecution in the event 
of the complaint having been preferred maliciously 
Sd without reasonable & probable cause. 

An action for malicious prosecution will lie under 
the circumstances stated by Loud Holt, C.J., in 
Savile v. Hoherts, No. 510, post. There are tliree 
Boris of damage, any one of which is sufficient to 
support this action. First, damage to a man’s 
fame, as if the matter whereof he is accused be 
scandalous. Secondly, damage to his person, as 
where a man is put in danger to lose his life, limb, 
or liberty. Thirdly, damage to his property, as 
where he is forced to expend money in necessary 
charges to acquit himself of the crime of which he 
is accused. The action is maintainable if &only 
if it falls within one or other of those three heads. 
An action for malicious prosecution may lie where 
the proceedings are civil & not criminal. But, as 
was pointed out by Bowen, L.J.,in Quartz Hill Gold 
Mining Co, v. Eyre, No. 21, anfe, it is in very few 
cases that an action for malicious prosecution will 
lie where the matter is one of civil proceedings. 
. . . So the exception of civil proceedings, so far 
as they are excepted, depends, not upon any 
essential difference between civil & criminal 
proceedings, but upon the fact that in civil pro- 
ceedings the poison & the antidote are presented 


83 1 . Though not axted upon.] 

It Is not necessary, In order to maintfl 
an action for malicious prosecutlc 
that the charge was acted upon by t 
magistrate ; It is enough If the char 
was made to the magistrate with a vl< 
of inducing him to entertain it. 
Ahmmkdbhat V. Framji Edulji (190' 
I. L. R. 28 Bom. 226.— IND. 

d. .]— Avery v. Wood (187: 

3 Q. S. C. R. 4.— AUS. 

•; Whether necessary .] — In i 

action for malicious prosecution 1 
felony before magistrates. It is n 
nc^ssary to prove that deft, laid i 
information on oath, where that is n 
averred In the declaration ; it 
enough to show that he set the mag 
motion. — Sinclair f). Hayn 
(1858), 16 U. C. R. 247.— CAN. 


f. Notice of magisteriaZ ijiquiry — 
Bui no summons or warrant issued .] — 
Sheik Mkeran Saheb v. Ratnavklu 
Mudau (1912), I. L. R. 37 Mad. 181. 

— IND. 

g. Issue of summons — Warrant 
for arrest unnecessary. y — It is not 
essential to the maintenance of an 
action for malicious prosecution for a 
crime, that a warrant should have been 
issued against pltf, & that he should 
have been arrested. It Is sufficient 
that he has been proceeded against by 
summons on deft.’g complaint. — 
Vincent v. West (1868), 1 Han. 290, 
— CAN. 

b- Magistrate issuing warrant — 
Statement not conferring furisdidten .] — 
Qu.: whether an action for mallolous 
prosecution will lie for making a false 8c 


maliciouB statement to a magistrate, 
showing nothing which conferred Juris - 
diotion on him, out on which, neverthe- 
less, he acts by issuing a warrant. — 
Macdonald v. Hknwood (1882), 32 
C. P. 433.— CAN. 

k. Swearing aMdaxit.] — Griffith v. 
Hall (1866), 26 U. C. R, 94.— CAN. 

l. .] — Where deft, had at the 

request of the military authorities 
made an affidavit In which he alle^d 
that pltf. had been guilty of treasonable 

ractices, Sc the military authorities 
ad, on the information disclosed in 
this &: other affidavits Instituted a 
prosecution against pltf. for high 
treason; — HeZo: the makhag of the 
affidavit did not constitute setting the 
law in motion, & was not a ground for 
an action lor malicious prosecution.— 
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simultaneously. The publicity of the pro- 
ceedings is accompanied by the refutation of the 
unfounded charge, if it be imfounded, which was 
made. If there be no scandal, if there be no 
danger of loss of life, limb, or liberty, if there be no 
pecuniary damage, the action will not lie (Buckley, 
L.J.). — WiFFEN V. Bailey & Komford Urban 
Council, [1915] 1 K. B. 600 ; 84 L. J. K. B. 688 ; 
112 L. T. 274 ; 79 J. P. 145 ; 31 T. L. R. 64 ; 59 Sol. 
Jo. 176 ; 13 L, G. R. 121, 0. A. 

Giving Information to police.] — See Sect. 2, sub- 
sect. 2, post 

Procuring Issue of search warrant.] — See 
Part VI., poet. 

Prosecutions before courts martial.] — See 

Royal Forces. 

Malicious civil proceedings.] — See Part III., post. 


Sect. 2.— WHO MAY BE LIABLE AS 
PROSECUTOR. 

Sub-sect. 1. — In General. 

38. Person representing himself as prosecutor 
— Though expenses borne by others.] — (1) In an 

action for malicious prosecution, a person is liable 
who gives evidence in support of the charge, & who 
represents himself as preferring it, although it is 
preferred at some other persons’ expense, & such 
other persons have told him that he shall be a 
witness only, & they employ the counsel & solr. ; 
& if it be shown that, during the examination on 
the charge, such person is in his hearing repeatedly 
alluded to as prosecutor, & does not deny that 
character, this is evidence from which a jury may 
infer that he represented himself as the person 
preferring the charge. 

(2) Similarity of handwriting is not, sc, & 
without other circumstances, “ probable cause ” 
for preferring a charge of forgery against a person 
whose handwriting is like that of a forged instru- 
ment. — Clements v. Curly (1847), 2 Car. & Kir. 
686 . 

39. Person referred to as prosecutor during 
examination of charge — Without denial.] — 
Clements v. Ohrly, No. 38, ante. 

Person preferring Indictment.] — See Sect. 1, 
ante. 

Person laying Information.] — See Sect. 1, ante. 


Sub -SECT. 2. — Persons Other than Nominal 

Prosecutor. 

40. Person procuring Indictment.] — Miles v, 
Jacob (1614), as reported in Hob. 6 ; 80 B. R. 
156 ; aub nom, Jacob v. Miles, 1 Roll. Rep. 24, 
Ex. Ch,‘ 

Annotations : — Mdatd. Flootwood v. Curloy (1619), Hob. 267 ; 
Anon. (1641), March. 109 ; Oatce v. Ayloit (1648), Aleyii, 
74 ; Mayno v. Digrle (1672), Frexnu. K. 13. 46 ; R. v. 
Griepo (1696), 1 Ld, Kaym. 256 ; Cutting v. Wilkins 
(1702), 11 Mod. Rep. 24; Button v, Heyward (1722), 8 
Mod. Rep. 24. 


.] — Hord V, Cordery (1621), Hut. 

49; 123 B. R. 1092. 

42. .] — An action upon the case lies for 

procuring one to be indicted, although the party 
himself do it not {per Cur.). — Anon. (1647), Sty. 
10 ; 82 E. R. 490. 

43. .] — Case lies for procuring pitf. to be 

indicted for conspiring to lay a bastard child to 
deft. — P edro v, Barrett (1096), 1 Ld. Rayra. 
80 ; 91 E. B. 951. 

44. .] — Savile V. Roberts, No. 510, 

post. 

45. Person procuring witnesses — Justice of 
the peace.] — G irlington v, Pitfield (1668), 1 
Vent. 47 ; 86 E. R. 33 ; sub nom, Gerlington v, 
Pitfield, 2 Keb. 572. 

46. Person named on indictment as witness.] — 

Girlington v. Pitfield (1668), 1 Vent. 47 ; 86 
E. R. 33 ; sub nom. Gerlington v. Pitfield, 2 
Keb. 572. 

47. Person putting semblance of guilt on 
plaintiff.] — (1) The tenour of the declaration here 
is, that deft., by his acts, put a semblance of guilt 
upon pltf., & that some one acting upon that 
semblance of guilt caused pltf. to be convicted. 
Tliere is no precedent for such a declaration, &; 
on principle I am of opinion tliat it cannot be 
sustained (Erle, C.J.). 

(2) The declaration ... is wanting in two 
essential requisites. First, deft, is not shown to 
hav*^ been the prosecutor ; Sc secondly, no termina- 
tion of the proceedings is shown in favour of pltf. 
that the latter should be shown is necessary on two 
grounds, first in order that there may be no 
conflict between civil <fc criminal justice ; & 

secondly because the existence of the conviction 
is some evidence of reasonable & probable cause 
(Byles, J.). — Barber v. Lesiter (1859), 7 C. B, 
N. S. 175 ; 29 L. J. 0. P. 161 ; 6 Jur. N. S. 654 ; 

I 141 E. R. ‘ ' 

Annotations : — .4s to (2) Reid. Castriquo v. Behrens (1861), 

.3 E. & E. 709 ; Bas^^bO v. Matthews (1867), L. R. 2 0. P. 

684 ; Bynoe v. Bank of England (1902), 86 L. T. 140. 

Generally, Mentd. Hyde v. Buhner (1868). 18 L. T. 2U;3 ; 

Quluu V. Leathein, 11901] A. C. 495 ; Giblan v. National 

Amalgamated Labourers Union of Great Britain & 

Ireland, [1903] 2 K. B. 600. 

48. Person informing police — Instigation to 
arrest.] — (1) An action for malicious prosecution is 
not maintainable if deft, has merely instigated a 
police officer to attempt to arrest pitf. 

(2) In actions for malicious prosecution the 
statement of claim must show a prosecution 
instituted & determined. — H arris r. Warre 
(1879), 4 C. P. D. 125 ; 48 L. J. Q. B. 310 ; 40 
L. T. 429 ; 43 J. P. 544 ; 27 W. R. 461. 

Annotations : — Generally, Mentd. Capitol & Counties Bank 

V, Henty (1882), 7 App. Cas. 741 ; Tournier v. National 

Provincial & Union Bank of England, [1924] 1 K. B. 461. 

49. No further Interference.] — Deft, having 

missed two pairs of horse clippers from his 
stables, sent for a police constable & said, “ I have 
had two pairs of clippers stolen from me, & they 
were last seen in the possession of D.” Thereupon 
the constable, having made inquiry, - without 


^ v. Westerman (1900), 17 

8. 0. 432.-H3. AF, 

J. Koniokramkr 

(1914), 35 k, L. R. 413.-8. AF. 


PART n. SECT, 2, SUB-SECT, 1. 

IL Police constable .] — A police eon- 
stoble who is in eileot prosecutor 
« not acting merely In his official 
csapac^lty, who does not take reasonable 
^re to inform himself of the truth of 
tne case, & who does not honestly 
believe to the charge preferred by him, 
« Is ^tuated by an indirect motive 
lb preferring It, is liable in a suit for 


damages for malicious prosecution. — 
Minakshisundrum Piliai V. Ayya- 
thorai (1894), I. L. R. 18 Mad. 136. — 

IND. 

o. Plaintiff not prosecuted by de- 
fendant — Named as having connection 
with offence — Prosecution initiated by 
metgistrate suo motu.] — Duphnath Ka- 
NDU V. Mathura Prasad (1902), 
I. L. R. 24 All. 317.— IND. 

PART II. SECT. 2, SUB-SECT. 2. 

401. Person procuring indictment.] 
— Jones v, Orbell (1868) 1 0. A. 86. 

— N.Z. 


40 ii. .] — BRAHAai v. Goldberq 

& ADTJ2R (1908), T. S. 841. — S. AF, 

p. Person procuring witnesses.] — 
Deft, charged pltf. with stealing, on 
which he was indicted & acquitted. 
The prosecution was conducted by the 
clerk of the peace ; but deft, consulted 
with him, & procured the attendance 
of the witnesses : — Held : sufficient 
evidence that deft, w as the prosecutor. 
— Burooyne V. Mopfatt (1861), 6 
All. 13.— UAN. 

q. Person informing police,] — A 

S rivate todlvidual upon whose informa- 
ion to the police a prosecution was 
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Sect, 2 . — Who may he liable as prosecutor: StA- 
sects. 2, 3 A’ 4, A., C., T).y E., F,^ G., H., 

J, A K,^ 

communicating with deft., arrested pltf. who was 
taken before the magistrate & committed for 
trial : — Held : there was no evidence that deft, 
was actively instrumental in putting the criminal 
law in force, therefore he was not the prosecutor, 
& not liable in an action for false imprisonment & 
malicious prosecution. — Danby v. Beardsley 
(1880), 43 L. T. 603. 

60. Not liable If information given 

bona flde.] — If a comjilainant does not go beyond 
giving what he believes to be correct information 
to t^he police, & the police, without further inter- 
ference on his part, except giving such honest 
assistance as the police may require, think fit to 
prosecxite, he is not responsible in an action for 
malicious prosecution ; but if the charge is false 
to the knowledge of complainant, if he misleads 
the police by bringing suborned witnesses to 
support it, if he influences the police to assist 
him in sending an innocent man for trial, he cannot 
escape liability because the prosecution has not 
technically been conducted by him. — Pandit 
Gaya Parahad Tewari v. Sardar Biiagat 
Singh (1908). 24 T. L. Tt. 884, P. C. 


Sub-sect. 3. — Persons Bound Over to 

Prosecute. 

51. General rule.] — Being bound by recognis- 
ance to prosecute is no answer to an action for 
malicious prosecution. 

As to the point of law respecting the recognis 
ance, we are clearly of opinion, that being bound by 
recognisance to x^rosecutc does not exempt a 
prosecutor from an action ior mahco. ^J'his fact 
was before the jury, <fe it was for them to allow it 
due weight in fixing the amount of damages 
(Lord Denman, O..L). — Boyce v. Keith (1840), 
4 J. P. 58. 

52. Charge of treason.] — Smith v. Spurle 
( 1023), Beni. 138 ; 73 E. B. 995. 

53. Defendant acting without malice.] — Man- 
kleton v. Allen (1624), Win. 73 ; 124 E. B, 
02 . 

64. — -— .] — A party bound over to prosecute 
on a charge made by liimself, is not liable to an 
action for going before the grand jury preferring 
a bill of indictment, which is returned a true bill, 
his conduct before the grand jury not being 
malicious, although he was aware of the innocence 
of the prisoner a dav or two after the committal. — 
Huggins v, Bailey (1848), 11 L. T. O. S. 311 ; 
previous proceedings (1847), 11 J. P. 080. 

55 . & not making charge.] — A person 

having been robbed of his watch, while in a state 
of intoxication, was, on the follo^ving morning, 
compelled to go before a magistrate, by whom he 
was bound over to prosecute pltf. He gave no 
evidence, & made no charge, merely stating the 
fact that he had lost his watch ; & the suspected 
party was committed for trial on the testimony 
of another person : — Held : an action for a 
malicious prosecution was not sustainable, aa no 
malice was proved, & it did not appear that th^ 
person robbed had put the law in motion. — 
Browne v. Stradling (1836), 5 L. J. C. P. 295. 


66. Defendant acting maliciously.] — Dubois v, 
Keats, No. 318, post. 

67. .] — Boyce v. Keith, No. 61, ante. 

58. Though prosecution ordered by 

Judge.] — M. sued F. in the county ct. for a debt. 
F. claimed a set-off, in answer to which M. produced 
his ledger containing an acknowledgment signed, 
as he swore, by F. F. denied the signature, which 
he averred to be a forgery ; but the judge, induced 
partly by the statement of M. & partly by the 
conduct of F. before him, disbelieving F.’s denial, 
committed him for trial for perjury, under Criminal 
Procedure Act, 1851 (c. 100), s. 19, & bound M. 
over to prosecute. F. was accordingly tried for 
perjury, & acquitted. F. then brought an action 
against M. for maliciously & without probable 
cause causing him to be prosecuted on an un- 
founded charge : — Held : the action was mainfR in- 
able ; the committal of F., his prosecution for 
perjury, being the result of the wrongful & malicious 
act of M. 

In my opinion a prosecution, though in the out- 
set not malicious . . . from having been com- 
menced under a bond fide belief in the guilt of the 
accused may nevertheless become malicious in 
any of the stages through which it has to pass, if the 
prosecutor, having acquired positive knowledge 
of the innocence of the accused, possess malo 
animo in the prosecution, with the intention of 
piDcuring per nefas a conviction of the accused 
(COCKBURN, C.,T.). — FiTZJOHN V. MACKINDER 
(1861), 9 0. B. N. S. 505 ; 30 L. .1. C. P. 257 ; 
4 L. T. 149 ; 25 J. P. 244 ; 7 Jur. N. S. 1283 ; 
9 W. B. 477 ; 142 E. B. 199, Ex. Oh. 

Atinohdions : — Consd. Pandit Gaya Parahad Tewari v. 

Sardar Bhagat Singh (190S), 24 T. L. It. 8H4. Rcfd. 

Abrath v. N. E. Ry. (1880), Ti. T. 08. 

59. Joint recognisance — Several liabilUy.] — 

(1) In an action for malicious prosecution against 

A. & B., if it appear that both A. & B. entert^d 
into a joint recognisance to prosecute & give evi- 
dence, but if it also appear that A. only employed 
the attorney, that B. attended before the 
magistrate & the grand jury at the request of the 
attorney, the judge will direct the acquittal of B. 

(2) If C. be entrusted to receive money for A., 
with a written direction for its application, & C. 
write a letter to A. stating that he has not received 
it, when in fact he has, this is sufficient evidence 
of probable cause to render a prosecution of 0., 
under 7 & 8 Geo. 4, c. 29, s. 49, not malicious. — 
Eagar V. Dyott (1831), 5 G. & P. 4, N. P. 

Sub-sect. 4. — In Particui^r Cases. 

A. Corporations, 

See, generally. Corporations, Vol. XIII., pp. 
403, 405, Nos. 1246-1251, 1265. 

Tramway company.] — See Tramways & Light 
Bailways. 

B, Husband and Wife. 

See Husband & Wipe, Vol. XXVII., p. 200, 
No. 2294. 

C. Judicial and Ministerial Officers, 

See, generally. Public Authorities. 

Colonial Judicial officers ] — See Dependencies, 
Vol. XVII., p. 452, Nos. 208-211. 

Sheriffs & bailiffs .] — See Sheriffs & Bailiffs. 


started, cannot escape liability for 
damages for malicious proseention, by 
urging that the police k not he prose- 
cuted, if it appears that he tdmself was 
me real prosecutor. — Hahi Charan 
Sant v. Katlash Chanpra Bhuyan 


(1908). I. L. R. 36 Calc. 278 ; 12 

C. W. N. 817.— IND. 

r. — — .1 — Narasinga Row v, 
Mutraya Pillai (1902), I. L. R. 26 
Mad. 362.— IND. 


t. .] — Fanzrlow V. Kerr (1896), 

14 N. Z. L. R. 660.— N.Z. 

a. Per am aaedding proaecvJtian .) — 
Radha, etc, V. Kjdak (1924), I. L. R- 
40 All. 815.— IND. 
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D. Jurymen, 

60. General rule — Not liable.] — The principle 
of the action which is pretty clearly ascertained 
in the two cases of Saville v. Roberts^ No. 510, 
poet, & Jones v. Givin, No. 25, ante; is general 

universal. In the cases alluded to of judges & 
jurors it cannot apply, because the law gives faith 
to credence to what they do ; & therefore there 
must always, in what they do, be cause for it : 
&; there can never be any malice in what they do 
(EVre, B.). — Sutton v. Johnstone (1785), 1 
Term Rep. 493 ; 99 E. R, 1215 ; on appeal^ sub 
nom. Johnstone v, Sutton (1786), 1 Term Rep. 
510, Ex. Ch. ; svh nom. Sutton v. Johnstone 
(1787), 1 Bro. Pari. Gas. 76, H. L. 

Annotations: — ^Refd. Taylor v. Wlllans (1831), 2 B. & Ad. 
845 ; Musgrove r. Newell (183{i), 1 M. & W. 682 ; Broad- 
V. Ham (1839), 5 Biiy?. N. C. 722 ; Panton v. Williams 
(1841), 2 Q. B. 169 ; Mlcheil u. Williams (1843), 11 M. & W. 
205 ; Dawkins v. Paulet (1869), L. H. 6 Q. B. 94 ; Abrath 
V. N. E. Ry. (1886), 55 h. T. 63 ; Browm v. Hawkes, [18911 
2 Q. B. 718. Mentd. Warden v. Bailey U811), 4 Taunt. 
67 ; HiP V. Yates (1818), 2 Moore, C. P. 80 ; Wbitelegg’ v. 
Richards (1822), 6 Moore, C. P. 501 ; Mitchell v. Jenkins 
(1833), 5 B. & Ad. 588 ; (Jane r. Chapman (1836), 6 
L. J. K. B. 49 ; Ferguson v. Klnnoull (1842), 9 Cl. & Fin. 
251 ; Ellis v. Abrahams (1846), 10 J. P. 820 ; Hodgklnson 
V. Fernie (1857), 2 C. B. N. 8. 415 ; Feather v. R. (1865), 
6 B. & S. 257 ; Dawkins r. Rokeby (1866), 4 F. & F. 806 ; 
Lister r. Perryman (1870), L. R. 4 H. L. 521 ; Dawkins 
V. Rokeby (1873), L. R. 8 Q. B. 255 ; Grant v. Secretary 
of State for India (1877), 2 C. P. D. 445 ; Ex p. Marais, 
[1902] A. C. 109 ; R. v. Army Council, Ex p. Ravonscroft, 
11917] 2 K, B. 504 : Fraser a. Balfour (1918), 87 L. J. K, B. 
1116 ; Heddon v. Evans (1919), 35 T. L. R. 642. 

See, generally, Criminal Law, Vol. XIV., p. 
238, Nos. 2251, 2252 ; Juries Vol. XXX., pp. 217, 
269, Nos. 45, 744. 

E. iMudlord and Tenant. 

See, generally^ Landlord & Tenant, Vols. 
XXX., XXXI. 

61. Liability of landlord — Procuring Interven- 
tion of magistrates — Proceedings under Distress for 
Rent Act, 1737 (c. 19.)1— A landlord would 
certainly be liable to an "^action on the case for 
improperly procuring the interference of the 
magistrates under above Act (Bayij^y, J.). — 
Bastkn V. Carew (1825), 3 B. & C. 649 ; 5 Dow. 
& Ry. K. B. 558 ; 2 Dow. & Ry. M. 0. 563 ; 3 
L. J. O. S. K. B. Ill ; 107 E. R. 8*74. 

Annotations : — Mentd. Hutchinson v. Lowndes (1832), 1 

Nev. M. K. B. 674 ; Baylls i’. Strickland (1840), 1 Man. 

G. 591 ; Chaney v. Payne (1841), 1 Q. B. 712 ; Taylor 
V Clemson (1844), 11 Cl. & Fin. 610 ; Exp. Kinnlng (1847), 
4 C. B. 507 ; R. v. Millard (1853), 6 Coy, C. C. 150 ; Kemp 
y. Neville (1861), 10 C. B. N. S. 623 ; Price v. Manning 
(1889), 42 Ch, D. 372. 

62. ^ .] — A record of proceedings 

taken by justices, under above Act, s. 16, between 
persons filling the relation of landlord & tenant, is 
a defence to an action of trespass by the tenant ; 
although the premises, in point of fact, were not 
“ deserted ” when the justices came to view ; & 
although their proceedings have been set aside 
by the judges of assize, in pui‘suance of the power 
of appeal given by that sect. Such record is a 
defence in such a form of action, not only to the 
justices, but to the landlord, & all persons acting 
bond fide under the authority of their jurisdiction. 
Sernhle : under such circumstances, the tenant may 
maintain an action on the case against the land- 

J. causing the justices to take the pro- 
^®®ding8 . — Ashcroft v. Bourne (1832), 3 B. &; Ad. 
684 ; 1 L. J. K. B. 2097 ; 110 E. R. 260. 
Annotation .••—Mentd. Foster r. Dodd (1867), L R. 3 Q. B, 


F, Master and Servant, 
generally, Master & Servant. 

LubiUty of corporation for act of servant.] — 
OORPOBATIONB, Vol. XIII., p. 405, No. 1205. 


G. Naval and Military Officers. 

See Royal Forces. 

H. Partners. 

See Partnership. 

I. Principal and Agent. 

See, generally, Agency, Vol. I., p. 602, Nos. 
2322-2326. 

63. Liability of principal — Agent acting under 
express authority.] — Pltf., having become tenant 
to deft., who resided in W,, of a house & lands in 

together with the exclusive right of sporting 
over certain lands adjacent, belonging to deft., 
fished one of the ponds by cutting down the dam, 

but few fish having been caught, one D., who 
was defb.’s local agent, suggested to pltf. that he 
might fish a certain pond on the estate by cutting 
down the bank placing a net to catch the fish ; 
which the pltf. accordingly afterwards did during 
the tenancy, & a few fish were taken. Disputes 
having afterwards arisen between pltf. & deft., 
D. laid an information before magistrates against 
pltf. for unlawfully & maliciously breaking down 
the dam & destroying the fish, under 7 & 8 Geo. 4, 
c. 30, 8. 15, & D. having been examined, the 
magistrates required pltf. to find bail to, appear to 
an indictment for that offence at the next assizes, 
where a bill was preferred but ignored. Deft, 
was not present at the hearing of the information, 
nor was there any evidence to show that he knew 
that D. had given pltf. permission. At the trial, 
the judge asked the jury whether in their opinion 
D. had given permission, & they found that he had ; 
they also found that D. acted under deft.’s 
authority in instituting the proceedings ; &; the 
judge having expressed his opinion tliat there 
was an absence of reasonable & probable cause ; — 
Held: ( 1 ) he was correct in so deciding ; (2) inde- 
pendently of the permission given by D., there was 
no reasonable or probable cause for instituting the 
proceedings. 

As to there being no reasonable or probable 
cause, I think the true way of viewing a case is 
this : that the judge has a right to act upon all the 
uncontradicted facts of the case, & that it is not 
necessary specifically to leave every fact to the 
jury, t/O ask them, for instance, “ Do you believe 
this ? ” “ Do you believe that ? ” “ Do you 

think that was so & so ? ” It is only where some 
doubt is attempted to bo thrown upon the 
credibility of the witnesses, or where some con- 
tradiction occurs, or some inference is attempted 
to be drawn from some former fact not distinctly 
sworn to, that the judge is called upon to submit 
any question to the jury (Alderson, B.). — 
Michell V. Williams (1843), 11 M. & W. 205 ; 
12 L. J. Ex. 193 ; 152 E. R. 777. 

Annotation : — As to (2) Apprvd. Frasor r. Bill (1853), 21 

L. T. O. 8. 69. 

J. Trade Unions. 

See Trade & Trade Unions. 

K. Trustee in Bankruptcy. 

See, generally, Bankruptcy, Vol. V., pp. 992- 
997. 

64. Prosecution by order of court — Under 
Debtor’s Act, 1869 (c. 62), s. 16.] — An action for 
malicious prosecution ought not to be stayed as 
frivolous & vexatious on the ground that deft, is 
the trustee under pltf.’s bkpey., & has prosecuted’ 
him by order of the ct. under above sect. — 
Mittens v. Foreman & Cameron (1888), 58 L. J. 
Q. B. 40, D. C. 
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Magistrates. 


Se(^. 4. — Mandamus : Svb-sect. 1, C. (a).] 

sessions, & an application being made to this ct. 
for a ynaridciTnxis to enter continuances i HbIci : 
the ct. would not interfere where the sessions had 
already decided upon a point peculiarly within 
their jurisdiction.— K. v, — ^ — JJ. (1819), 1 Chit. 

1474 . ,] — Upon an appeal against an order 

of removal, the justices at sessions were equally 
divided in opinion upon a question of fact, on 
which the settlement of the pauper depended. 
The sessions thinking that it lay on resp. parish to 
establish their case to the satisfaction of a majority 
of the ct., quashed the order of removal. The 
sessions having decided the case, this ct. refused 
a mandamuft. — II. v. Monmouthshire JJ. (1825), 

4 IJ. & C. 844 ; 7 Dow. & Rv. K. B. 334 ; 3 Dow. 

& Ky. M. C. 410 ; 107 E. R. 1273. 

j /irtoh/itoTis Consd. R. v . WalaaU OverBeers (1878), ^ 

Q. 13. D. 457 ; Ex p . Evans, [1894] A. C. 10. Reid. R. y. 
Grant (1849), 13 Jur. 1020 ; Kinnis v . Graves (1898), 07 
L. J. Q. 13. 583. 

1475. .] — The ct. will not grant a mandamus 

to compel the chairman of a ct. of quarter sessions 
to issue process against defts., against whom an 
indictment has been found for keeping a gaming 
house, where he has refused it on account of the 
lapse of time since the finding of the indictment. — 
R. V . Russell (1842), 1 Dowl. N. S. 544 ; 6 Jur. 
221. 

1476. .] — At the trial of an appeal a ct. of 

quarter sessions is not bound, on the application 
of counsel, to adjourn the hearing, with a view to 
em'ing a defect in the notice of the grounds of 
appeal. 

WTiere applts., having delivered insufficient 
grounds of appeal, applied to the ct. of quarter 
sessions to adjourn the appeal, & that ct. refused, 
thinking they had no such power, & confirmed the 
order : — Held : a nuxndamus would not lie to 
compel them to enter continuances & hear the 
appeal.— R. v. Staffordshire JJ. (1842), 2 Dowl. 
N. S. 353 ; 12 L. J. M. C. 9 ; 6 J. P. 746 ; 7 Jur. 
66. 

Annotation : — Be!d. R. v , Kcudal (1859), 1 E. & E. 492. 

1477. .] — Examinations, transmitted with 

an order of removal from S. to A., set out a former 
order of removal, unappealed against also from 
S. to A. The order appeared to have been 
suspended, &, on appeal against the present order, 
it was objected, on the healing, that the examina- 
tions did not show that the suspension had been 
regularly taken off, or the order of removal 
executed. The sessions held the objections fatal ; 
but, to give an opportimity of removing again, 
they entered on their records that the order was 
discharged not on the merits ; the applts.’ counsel 
objecting, & insisting on their right to have the 
appeal fiilly tried, so as finally to dispose of the 
ground of removal. On motion for a mandamus 
to the sessions to erase the words not on the merit, 
or to enter continuances & hear the appeal : — 
Hei^d : (1) the entry was wrong, for that the 

decision was a conclusive one upon the point of 
settlement ; (2) this ct. had no power to order an 
erasure of the entry ; (3) a mandamus to hear the 
appeal could not be granted for that the sessions 
had already heard & determined it . — Ex p, 
Ackworth Overseers (1843), 3 Q. B. 397 ; 1 
Dow. & L. 718 ; 13 L. J. M. C. 38 ; 8 J. P. 261 ; 
114 E. R. 558 ; sub nom. R. v. West Riding of 
Yorkshire JJ., Ex p. Ackworth Overseers, 8 
Jur. 291. 

Annotations Rc Wood, R. v , St. Anne’s, West- 

r!dn^r (1847)^. 9 Q. B. 878. Refd. Ex p. Pontefract 

. B. 391 ; R. u. Charlbnry & Walcott 


1478. .] — At the trial applts. were called 

upon to prove their notice & grounds of appeal. 
jL objection was then taken to the “ 

purporting to have been pven by the o^trseere 
of the parish insteiui of the township. Pend g 
the argument applts. applied to respite the 
which was assented to by resps., 
payment of costs. This applts. refused, ^ , 

upon the sessions confirmed the order of 
Upon an application to the ct. for a man^m 
the sessions to enter continuances, & hear tne 
appeal :~HeU : the application for respite w^ 
no admission of the validity of the ob 3 ?cti^, & 
the sessions ought still to have ^ven ju 8^ 
upon it ; (2) the ct, would not interfere hy man- 
damus to compel the sessions to hear the 
as upon the facts stated, it did not appear that 
they had not decided what they were called upon 
te do.— R. V. West Riding op YoRKSHmE JJ., 
Sprotbrough V . Attercliffe cum D^n.^1 
(1844), 1 New Sess. Cas. 64 ; 2 L. T. O. fe. 368 , 

J P. 774. 

’ 1479 . J ,] — The decision of the sessions upon 

a question of fact properly before them is final, & 
will not he interfered with by the ct. 

An appeal against an order of removal was 
signed by the overseers of a township. Upon an 
objection at the sessions that the notice was bad y 
signed, inasmuch as it did not purport to nave 
been signed by a majority of the parish office^ 
evidence was adduced on the part of applts. 
show that the township was one out of several m 
which the parish was composed, & that eacn 
township managed its own poor distinct from the 
other townships. The sessions, however, 
hearing all the evidence upon this fact, 
against applts. upon this point, & confirm^ the 
order of removal. Upon motion for a > rnandamus 
to compel the sessions to enter continuances 
hear the appeal : — Held : as sessions had decided 
upon a fact properly before them, th^e 
not interfere.— R. v, Flintshire JJ. 

Dow. & L. 644 ; 2 New Mag. Cas. 160 ; 2 New 
Sess. Cas. 572 ; 1 Saund. & C. 331 ; 16 L- C. 
55 ; 8 L. T. O. S. 305 ; 11 Jur. 185 ; 11 J. P. 30. 
104. 

1480. . 1 — If justices at quarter sessions 


have jurisdiction over the subject-matter ol an 
appeal, & decide such appeal upon evidence 
properly for their consideration, the ct. will not 
interfere with their decision. — R. v. Stafford- 
shire JJ. (1847), 4 Dow. & L. 624 5^2 New Mag. 
Cas. 164 ; 2 New Sess. Cas. 557 ; 16 L. J. M. C. 
53 ; 11 Jur. 108 ; sub nom, R. v. Staffordshire 
JJ., Cauldon V , Leek & Lowe, 8 L. T. O. S. 394 ; 

11 J. P. 459. , ^ . , 

14 gl, ,] — An order of removal having been 

made, applts. entered & respited an appeal, & 
subsequently gave resps. notice of their intention, 
at the next session, “ to enter, prosecute, & try 
the appeal. The attorney for applts., fearing, 
however, that this notice might be deemed bad as 
containing the words to enter, caused another 
notice to be served, similar to the former, but 
withdrawing it, & omitting the words to enter. 
At the sessions applts. proposed to stand upon 
their first notice, whereupon resps. produced the 
second notice, &> applts. not being in a position to 
prove the time of its service, the sessions dismissed 
the appeal. On motion for a mandamus to enter 
continuances & hear ; — Held : the sessions were 
right ; also, their decision being upon a fact 
properly before them, the ct. could not interfere.^ 
E. V, Somerset JJ. (1847), 2 New Mag. Cas. 178 ; 
2 New Sess. Cas. 645 ; 2 Saiind. & 0. 62 ; 16 

T Tir/^o/i.rkT rrncilA'7.11 Tut* Stfil. 
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Malicious Prosecution and Procedure. 


Sect. 3.— REMEDY FOR MALICIOUS 
PROSECUTION. 

Sub-sect, 1. — Action. 

65. In respect of what prosecution action lies — 
General rule.] — Smith v. Hickson, No. 529, post. 

06. High treason.] — ^An action will not lie 

for indicting another for high treason. — Lovet 
V. Fauucntir (1614), 2 Bulst. 270 ; Cro. Jac. 357 ; 

1 Roll. Rep. 109 ; 80 E. R. 1114. 

67. .] — Smith v, Spurle (1623), 

Beni. 138 ; 73 E. R. 995. 

68. Prosecuting ball.] — ^An action on the 

case lies for maliciously & deceitfully prosecuting 
bail, knowing ‘the principal had surrendered in 
discharge. — Steer v, Scoble (1623), Cro. Jac. 
667 ; 79 E. K. 577. 

09. ,] — Daw v, Swayne (1669), 2 

Keb. 546 ; 1 Sid. 424 ; 1 Mod. Rep. 4 ; 84 E. R. 
342. 

Annotations : — ^Refd. Savile r. Roberts (1698), 1 Ld. Raym. 
374 ; Parker v. Langrley (1713), Gilb. 163. 

70. Felony.] — Neve v. Cross (1652), 

Sty. 350 ; 82 E. K. 769. 

71. Rescue.] — Case does not lie for 

mahciously indicting one knowing that he was not 
present for a rescue or trespass in a case where 
the rescue or trespass was committed. — Loe v, 
Bordmore (1665), 1 Lev. 169 ; 83 E. R. 353 ; 
sub nom. Low v. Berdmorb, 1 Sid. 261 ; T. Raym. 
135. 

Annotations : — Befd. Roberts v. Savill (1698), 5 Mod. Rep. 
405 ; Joues v, Givin (1713), Gilb. 185. | 

72. Trespass.] — Loe v, Bordmore, No. 71, 

ante. 

73. .] — action in the nature of 

conspiracy lies after acquittal, for causing a person 
to be falsely & maliciously indicted for trespass. — 
Norris v. Palmer (1675), 2 Mod. Rep. 51 ; 86 
E. R. 935. 

Annotation: — ^Reld. Savile v. Roberts (1698), 1 Ld. Raym. 
374. 

74. Who may bring action — Prosecution of 
husband & wife.] — Smith v. Hickson, No. 529, 
post. 

75. When action will be stayed — Previous 
action compromised.] — Declaration contained a 
count for libel, & two for malicious prosecution. 
The cause was tried in 1852, & a verdict found for 
pltf. with £5 damages for the libel, & £15 for the 


malicious prosecution. Deft, obtained a rule nisi 
for a new trial, upon the ground of misdirection 
in respect of the malicious prosecution, & the ct. 
were ready to make the rule absolute but suggested 
an arrangement between the parties. It was 
accordingly arranged that the rule for a new trial 
should be discharged, pltf. undertaking to enter 
a nolle prosequi on the counts for malicious prosecu- 
tion. The costs were taxed, &, with the £5 
damages, paid to pltf. In 1855 pltf. commenced 
the present action for malicious prosecution, upon 
the same facts : — Held : deft, was entitled to stay aU 
further proceedings thereon. — PoNTiNG v. Watson 
(1855), 26 L. T. O. S. 108 ; 1 Jur. N. S. 1139. 

70, __ — Prosecution compounded — Illegal 
agreement not to sue.] — Upon the trial of the firet 
of three indictments for embezzlement, the verdict 
was not guilty ; & thereupon it was agreed between 
counsel on both sides, with the consent of the 
prisoner & his attorney, that no evidence should 
be offered in support of the other indictments, & 
that verdicts of not guilty should be taken thereon , 
& that the prisoner should not bring any action 
in respect of the proceedings : — Held : the agree- 
ment was illegal, & the prisoner having brought an 
action for false imprisonment & malicious prosecu- 
tion against the pmsecutor, this ct. refused to stay 
the action. — Rawlings v. Coal Consumers’ 
Assocn., Ltd. (1874), 43 L. J. M. C. Ill ; 30 L. T. 
469; 38J. P.599; 22 W. R. 704. 

Annotation : — Reid. Whitmore v. Farley (1880), 43 L. T. 

192. 

Jurisdiction of county court.] — See County 
Courts, Vol. XIII., p. 456, Nos. 64-f 


Sub-sect. 2. — Former Remedies. 

77. Writ of conspiracy — Distinguished from 
action on the case.] — Cox v. Wirrall (,1607), 
Cro. Jac. 193 ; Poulterers’ Case (1610), 9 Co. 
Rep. 55 b ; Lovet v. Faulkner (1614), 2 Bulst. 
270 ; Cranbancks Case (1618), 2 Roll. Rep. 
49; Anon. (1620), 2 Roll. Rep. 188; Smith v. 
Crashaw (1625), Cro. Car. 15 ; Price v. Crofts 
(1657), T. Raym. 180 ; Skinner v. Gunter (1669), 
1 Vent. 18 ; Pollard v. Evans (1679), 2 Show. 
51 ; Roberts v. Savill (1698), 5 Mod. Rep. 405 ; 
SuBLEY V. Mott (1748), 1 Wils. 210. 


PART II, sect. 3. SUB-SECT. 1. 

b. In respect of wtmt prosecxdioti 
action lies-^ffence not criminal,}— 
Maliciously resortinir to criminal pro- 
cedure & thereby prosecuting a charge, 
although not for a criminal offence, 
gives the party damnified a right of 
action. — Flora v, Shandro (1908), 8 
W. L. R. 426 ; 1 Alta. L. R. 252.— 
CAN. 


0. Effect of death of plaintiff 
Wheiit^r right of adion survives.] 
Krishna Bkhari Sen v. CAUOxmx 
CORPN. (1904), I. L. U. 31 Calc. 406.— 

IND. 

d. .] — Aji action for 

malicious prosecution does not survive 
beyond the lifetime of pltf. — Motilal 
V. Harnarayan (1923), I. L. R. 47 


Bom. 716.— IND. 

•. .] — suit for damages 

for malicious prosecution of pltf. 
abates on his death. — Palaniappa 
Chettiar V. Rajah of Ramnad 
(1925), I. L. R. 49 Mod. 208.— IND. 

f. .] ^MaLITAB STNOII 17. 

Hun Lal (1926), I. L. R. 48 All. 630. 
—IND. 
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Part III. — Malicious Abuse of Civil Proceedings. 


Sect. 1.— WHETHER ACTION MAINTAINABLE. 

78. In what circumstances maintainable.] — 

Quartz Hill Gold Mining Co. v. Eyre, No. 21, 
ante. 

79. .] — The reason, it would seem, that 

an action for malicious prosecution or arrest 
would not lie, without averring . determination 
of proceedings in pltf.’s favour, is that as long as 
the proceedings stood adverse to .pltfs. they are 
evidence of reasonable & probable cause, or, in 
other words, negative the absence of reasonable 
& probable cause, which is the duty of pltfs. 
to establish. It is usual before commencing an 
action for malicious prosecution, to get proceedings 
set aside if adverse to pltf., for it is a rule of law, 
as stated in Gilding v. Eyre, No. 150, post, that 
no one shall be allowed to allege of a still-depending 
action that it is unjust, & that this can only be 
decided by a judici^ determination or other final 
event of the suit it/Self in its regular course. The 
present case is not an ordinary action for malicious 
prosecution or arrest ; it is an action for 
maliciously, & without reasonable & probable 
cause, using the process of the ct. (Smith, J.). — 
Woolley v. Morgan, Cobbold & Woolley v. 
Morgan (1887), 4 T. L. R. 211, D. C. 

80 . .] — WiFFEN V. Bait.^:y & Romford 

Urban Council, No. 37, ariie, 

81. Civil proceedings in court having no 

Jurisdiction.] — An action will not lie for suing in a 
proper ct, though there is no cause of action. 

But if he sue in the Spiritual Ct. for matter 
which appears by his libel is not suable there, 
nor the said ct. has any jurisdiction thereof, but 
the common law has jurisdiction, there action on 
the case lies ; for it is a suit for vexation {per Cur.). 
— Waterhouse (Lady) v, Bawde (1«06), Cro. 
Jac. 133 ; 79 E. R. 110. 

Annotations Reid. Hl^lnson r. Martin (1677), Freem. 

K. B. 322, Msntd. Myddelton v. Wynn (1746), Willos, 

82. .] — Bradley & Jones’ Case 

(1613), /Sodb. 240 ; 78 E. R. 139. 

83. .] — Hocking v. Matthews (1670), 

1 Vent. 86 ; 1 Sid. 463 ; 86 E. K. 60. 

Annotations :-—Mentd. Anon. (1703), 6 Mod, Rep. 25; 

Chapman v. inckorngill (1762), 2 Wils. 145 ; The Walter 

D. Wallet, [1893] P. 202. 

84 . j — Case for prosecuting a plaint 

in London, when the cause of action did arise out 
of the jurisdiction ; this ought to have been 
pleaded, & if the plea had been refused, then a 
prohibition would have been granted ; so case 
would not lie. — Temple r. Killingworth (1691), 
Carth. 180 ; 12 Mod. Rep, 4 ; 1 Show, 254 ; 90 
E. R. 715 ; sttb nom, Baugh v. Killingworth, 
4 Mod. Rep. 13. 

85. ,] — ^Action of the case does not 

lie for a malicious suit pendente Hie, — Bird v. Line 
( 1710), 1 Com. 190 ; 92 E. R. 1028. 

— ; —•]-<!) An action lies for suing 
pltf. in an inferior ct. maliciously, & arresting him, 
when that ct. had no jurisdiction of the cause. 


(2) When a party has been maliciously sued & 
held to bail, malice, & that it was without any 
probable cause, must be alleged & proved. . . . 
If you hold a man to bail in an inferior ct. when 
you know it hath not jurisdiction & with malice, 
an action upon the case will lie (Lord Camden). — 
Goslin V. WiLCOCK (1766), 2 Wils. 302 ; 95 E. R. 
824. 

Annotation: — Generally, Hentd. Revls v. Smith (1856), 20 

J. P. 453. 

87. Vexatious action.] — Lamb v . Duff 

(1649), Sty. 211 ; 82 E. R. 654. 

88. .] — An action upon the case 

will lie against one that brings vexatious actions 
against another, or for entering of actions of a 
great value, to force his adversary to put in great 
bail, where he has but small cause of action 
(Roll, C.J.).— Anon. (1655), Sty. 451 ; 82 E. R. 
855. 

89. .] — Webster v, Haigh (1685), 

3 Lev. 210 ; 88 E. R. 654. 

Annotation : — Mentd. Parker v. Langley (1713), 011b. 163. 

90 ^ ] — Bird v. Line (1710), 1 Com. 

190 ; 92 E. R. 1028. 

91. Though terminated by rule of 

court.] — An action may be brought to recover 
damages for a malicious suit, even where such suit 
is terminated by rule of ct, — Brook v. Carpenter 
(1825), 3 Bing. 297 ; 11 Moore, C. P, 59 ; 4 L. J. 
O, S.^ 0, P. 70 ; 130 E. R. 527 ; subsequent pro- 
ceedings, 3 Bing. 303. 

92, Brought in name of third party,] 

— (1) Declaration in case stated, that before & 
at the committing of the grievances by defts., an 
action of trespass has been commenced & was 
depending, whertun R. was pltf., & the now pltfs. 
were defts. ; in which action the now pltfs. 
appeared by P., then b(;ing their attorney in that 
behalf, & the said action was defended by the now 
pltfs. by & through the said P, as such attorney ; 
4fe charged, that defts., contriving, etc., wrongfully, 
unjustly, maliciously, & unlawfully upheld & 
maintained the said action on the pai*t^ of the said 
R, against the now pltfs. ; by reason whereof the 
now pltfs. have been greatly injured, prejudiced 
& aggrieved in & about their defence in the said 
action, & have incurred & been obliged to pay 
divers large sums of money, amounting, etc., in 
about their defence of the said action so by them 
made through the said P., so being their attorney 
in that behalf. At the trial, the jury found a 
verdict for pltfs. for the amount only of the bill 
of costs paid by them to P. as their attorney in the 
former action, & the verdict was entered upon the 
postea accordingly. On motion in arrest of 
judgment : — Held : the action was maintainable 
jointly by pltfs. ; the expenses of the defence in 
the former action, to which the verdict was 
confined, being a joint & not a several damage. 

(2) A count in case, charging that deft, unlaw- 
fully, maliciously & without reasonable or probable 
cause, & without having any interest in the suit 


PART III. SECT. 1. able for damages oooasioaod by a 78 iv, .] — When a person Instl- 

781. In what circamstancea main- action, even though brought tutes legal proceedings maliciously, & 

<aina6te. 1— The bringing of a civil maliciously & without roeisonable & they result in damage, an action will 

action, even maliciously & without probable cause. — ^Pranshankar Shi* lie against him for damages thus 

reasonable & probable cause la not a vshankar v. Qovindhlal Pabbhudas caused. In such an action both malice 

foundation for an action to recover (1876), I. L. R, 1 Bom. 467.— IND. & special damage must be alleged.— 

damages for the wrong done— Evkl Puffettu. Fennell & Austin, [1906] 

O 7?/. .l-CBAio V. Pebbles 

Voli 8 0. W. N, 416. — CAN. (1876), 3 R. (Ct. of Sess.) 441; 13 78 v. .] — HOOPER t?. Moore & 

78 11 No action is maintain- L. R. 287.— fiOOT. Varty (1921), 42 N, L. R. 98.-4;. AF. 
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Malicious Prosecution and Procedure. 


Sect Whether action maintainable. Sects, 2, 3 

A- 4.] 

therein mentioned, instigated & stirred up Am a 
pauper, to commence & prosecute, an action 
against pltf., by reason whereof A. did commence 
& prosecute such action, etc. ; whereby pltf. was 
put to great trouble & vexation, & obliged to lay 
out a large sum in the defence of such action ; is 
good. — P echell V. Watson (1841), 8 M. & . 

691 ; 11 L. J. Ex. 225 ; 151 E. B. 1217. 

AnnotationR :—As to (1) ConSd. Bradlaugh r. Newdegate 
(1883), 11 Q. B. D. 1. Reid. Cotterell v. Jones (1851), 
lie, n. 713 ; Ham Coomar Coondoo v. Chmidcr Canto 
Mookerjee (1876), 2 App. Cas. 186 ; Neville t\ London 
ExpresH Newspaper, [11)19] A. C. 368. Ar to (2) Expld. 
Flight V . Leman (1843), 4 Q. B. 883. Reid. Ctdlius v. 
Cave (1860), 6 H. & N. 131 ; Ram (k)omar Coondoo v. 
Chnndor Canto Mookerjee (1876), 2 App. Cas. 186 ; 
Bradlaugh r. New^dlgate (1883), 11 Q. B. I>. 1 ; Neville r. 
London Express Newspaper, [1919] A. C. 308. Generally^ 
Mentd. Harris r. Brisco (1886), 17 Q. B. D. 504 ; Oram i?. 
Hntt, [1914] 1 Ch. 98. 

93 , ^—Semblc : no action will 

lie against a party for inciting a third i>ei'son to 
bring a civil action against pltf. without reasonable 
or probable cau.se. — F ivaz v. Nicholls (1840), as 
reported in 2 C. B. 501 ; 135 E. 11. 1042. 

Annotations: — Mentd. Cotterell r. Jones (18.71), 11 C. B. 
713 ; Feretv. Hill (18.54), 2 \V. R. 493 ; Taylor r. Chester 
(1869), L. R. 4 Q. B. 309 ; Bcgbie e. Phosphate Sewage 
Co. (1875), L. R. 10 Q. B. 491 ; Hegarty v. Shine (1878), 
14 Cox, C. C. 124 ; Ronrke v. Mealy (1879), 41 L. T. 168 ; 
Whitmore v. Farley (1880), 43 L. T. 192 ; Scott t’. Brown, 
Boerlng, McNab, Slaughter & May v. Brown, Doering, 
McNab, [1892] 2 Q. B. 724 ; Fanners’ Mari r. Milne, 
[1915] A. C. 106 ; Parkinson v. College of Ambulance & 
Harrison, [1925] 2 K. B. 1. 

94. 1 — Cotterell v, Jones, 

No. 505, post. 

Essentials in action .] — See Part IV., post. 
Maintenance <& champerty generally, see Action, 
Vol, I., pp. 00 et seq. 


Sect. 2. —ARREST. 

Seej now, Debtors Act, 1809 (c. 02), s. 5. 

What amounts to arrest.] — See Sheriffs & 
Bailiffs. 

95. When action lies — Mere non-feasance — 
Neglecting to countermand writ — After payment 
of debt.] — An action on the ca.se will not lie 
against a party suing out a writ, if he neglect 
to countermand it after payment of the debt ; 
at least unless malice be averred . Reasonable time 
is a question of law. — Scheibel v. Fairbain 
(1799), 1 Bos. & P. 388 ; 120 E. R. 908. 

Annotations : — Apld. Page v. Wlplo (1803), 3 East, 314. 

Distd. Bates v. I’illliig (1826), 6 B. & C. 38 ; Phillips v. 

General Omnibus Co. (1880), 60 L. J. Q, B. 112. Consd. 

Clissold V. Cratchley, [1910] 1 K. B. 374. Refd. Lewis v. 

Morris (1834), 2 Cr. & M. 712 : Saxon v. Castle (1837), 6 

Ad. & El. 652 ; De Medina v. Grove (1846), 10 Q. B. 156. 

Falling to prevent execution of 

writ — When debt paid.] — No action will lie for not 
preventing but permitting & suffering pltf. to be 
arrested, after payment of debt costa owing to 
deft., upon a writ sued out before such payment. 
Malice is the gist of all actions for injuries of that 
nature.— Page v, Wiple (1803), 3 East, 314 ; 102 
E. R. 618. 

Annoiaiixms : — Di«td. Bates v. Pilling (1826), 6 B, & C. 38 : 

V. General Omnibus Co. (1880), 60 L. J. Q. B. 
Lewis V. Morris (1834), 2 Cr. & M. 712 ; 
■ 10 Q. B. 152; Churchill v. 


TJIaJT 14. 


97. 


Refusing assent to discharge 


from custody— After payment of debt.]— Crozer 
V. Pilling, No. 261, post, 

ITL- T V T"*^ — Where a creditor, 

on his petition to the Insolvent Debtors* Ct. under 

Judgments Act, 1838 (c. 110), s. 30, has obtained 
an order vesting the estate of his insolvent debtor 
in t)»e provisional assignee, such creditor is not 
bound, on the debtor afterwards tendering the 
amount of debt <fc costs, to assent to his discharge 
from custody ; nor will this ct. order such discharge 
as to the creditor’s action, on affidavit of tender & 
refusal. — Drury v. Hounsfield (1840), 11 Ad. 
& El. 101 ; 4 IVr. & Dav. 386 ^ 5 Jur. 385 ; 113 
E. R. 352. 

Annotalums : — Folld. Hollis v. Bryant (1842), 4 Man. & Q. 

578. Reid. Holloway v. Pocock (1847), 8 L. T. O. 8. 

479. 

99. .] — A creditor, who, 

upon petition to the insolvent debtors’ ct. under 
Judgments Act, 1838 (c. 110), s. 36, obtained a 
vesting order, is not bound to assent to the 
discharge of the debtor upon bis tendering the 
amount of the debt & costs, where it appears that 
such debtor has other creditors. — H ollis v, 
Bryant (1842), 4 Man. & G, 578 ; 5 Scott, N. R. 
505; 134 E. R. 238. 

100. After order for protection 

from insolvent court.] — A writ of ca, aa. at the suit 
of B. having been lodged with the sheriff against 
A., he aft^erwards obtained an order for the 
protection of his person from the insolvent ct., 

the writ was allowed to I'emain in the hands 
of the sheriff. Subsequently, A. was taken on 
another writ, which was set aside, but the sheriff 
detained him under the writ of B. A. then wrote 
to him for his consent, but he merely answered, 
that he liad not authorised his detainer ; after- 
wards, on a summons, ho indorsed his consent : — 
Held : an action on the case against B. for 
maliciously & negligently refusing to consent to 
his discharge, would not lie, even though he acted 
through malicious motives. 

Deft, was not bound to do anything at all 
towards withdrawing his writ from the hands of 
the sheriff. He had lost his money by the 
insolvency of pltf., <fc he was not bound to take 
any steps which might involve any further expense. 
Deft, was bound to do nothing, & he had a right 
to do nothing. His motives for doing nothing at 
all, if the law allowed him to do nothing, did not 
call upon liim to take any step, are perfectly 
immaterial (Pollock, C.B.). — Holloway v. Po- 
cock (1847), 8 L. T. O. S. 479. 

101. Mistaken arrest — Mistake acknow- 

ledged before actual arrest — Defendant unneces- 
sarily submitting to ball.] — A. by mistake sued out 
a bailable writ against B. & gave it to 0. an officer 
to be executed. C. said to B. he had a writ against 
him, but B. denied that he owed the money, C. 
did not take him into actual custody. On inquiry, 
the mistake was discovered, & B. was told he need 
give himself no further trouble in the matter. 
However, he afterwards put in bail above, & 
incurred an expense of £14 : — Held : he could not 
maintain an action against A. for a malicious 
arrest. — ^Bieten v, Burridge (1811 ), 3 Camp. 139, 
N. P. 

102 . Arrest for sum larger than due.] — 

By a cognovit, A. confessed the action, & that B. 
had sustained damage to the amount of £3,000 ; 
<fc that in case A. should make default in payment 


1 2. 10211. .] — ^Walkkrw. Town DUcharae from cuaiody,] — Erickson 

1021. Whm action lies— Arrest for OP Sydney (1903), 36 N. S. R. 48.— v. Brand (1888), 14 A. R. 614.— <3AN. 
»um larger than dae. ]— Vandervooht CAN, 

ouKKR (1887), 13 o. R. 417.--^AN. Essentials to action Absence of reasoruibU 
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of £259 on May 7, B. should be at liberty to enter 
up judgment for £3,000, & sue out execution for 
£259 & costs, which would have left a principal 
sum of £1,650 due to B. A. not having iiaid the 
£259 on May 7, B. entered up judgment, & sued 
out execution for £3,011, indorsed with a direction 
to the sheriff, requiring him to levy £1,967, & A. 
was arrested, & detained in prison for that sum : — 
Held : A. might maintain an action against B. 
for having caused him to be arrested & imprisoned 
for a larger sum than he ought. — Wentworth v, 
BuLLEN (1829), 9 B. & C. 840 ; 9 L. J. O. 8. K. B. 
33 ; 109 B. R. 313. 

Annotations: — Beid. D© Medina v. Grove (1847), 10 Q. B. 

172 ; Churchill v. Sigrprers (1854), 3 E. & B. 929. Mentd. 

Porter v. Cooper (1834), 4 Tyr. 456 ; Hookpayton v, 

Bussell (1864), 10 Exch. 24 ; Lievesley v. Gilmore (1866), 

L, It. 1 C. P. 570 ; Conolan v. Leylaud (1884), 27 Ch. D. 

632 ; Re Ingham, Ex p. The Trustee (1884), 52 L. T. 

299. 

103 . Arrest of married woman — On judg- 

ment — In action in which wife joined with husband 
as plaintiff.] — A married woman is liable to be 
taken in execution under a ca. sa. issued upon a 
judgment for deft, in an action for libel brought 
by her husband, in which she is joined ; & there- 
fore an action will not lie by husband & wife 
against deft, for maliciously & without reasonable 
&; probable cause suing out a ca. sa. against the 
wife upon the judgment in the action of libel. — 
Newton v. Rowe (1847), 9 Q. B. 948 ; 115 B. R. 
1538 ; auh noni. Npiwton v. Rowe, Newton v. 
Boodle, 16 L. J. Q. B. 146 ; 8 L. T. O. S, 364 ; 
11 Jur. 628, 

Annotations: — Reid. Scott r. Morley (1887), 20 Q. B. D. 

120 ; Edwards v. Porter, [1925] A. C. 1. 

104. Essentials to right of action — 

Existence of defined debt.] — A party cannot be 
held to bail unless there be a defined debt, to the 
existence of which the opposite party can swear ; 
therefore, if A. & B. enter into an agreement to 
leave certain matters to arbitrators, whose decision 
shall be final, who are to strike balances, & make 
deductions & if the parties in the agreement refer 
to certain memoranda of former agreements, the 
matters contained in wliich are also referred to 
arbitrators with similar powers ; under sucli 
circumstances if one party arrest the other whilst 
anything remains to be done under these various 
agreements such arrest is unlawful, & an action 
is maintainable against him by wliom it is made, — 
Smith v. Fielder (1833), 2 L. J. 0. P. 123. 

105. Proof of arrest — Production of 

warrant.] — In an action for a malicious arrest, 


pltf. must prove the sheriff’s warrant on the writ 
against him. — Lloyd v. Harris (1793), Peake, 231, 

N. P. 

106. .] — Case for mali- 

ciously & without reasonable or probable cause, 
obtaining a judge’s order to hold pltf. to bail, & 
without any reasonable or probable cause for 
befieving & not believing that pltf. was about to 
quit England, suing out a capias, & wrongfully & 
maliciously causing pltff to be arrested under & 
by virtue of the said writ, &: to be thereupon 
imprisoned, etc. : — Held : upon the issue of not 
guilty, it was sufficient to show that pltf. had been 
arrested under the writ, without producing the 
warrant. — Petrie v . Lamont (1842), 3 Man. & 
a. 702 ; 4 Scott, N. R. 335 ; 11 L. J. C. P. 03 ; 
133 B. R. 1322. 

107. Action against solicitor — Know- 

ledge that no debt due to client.] — S tockley v. 
Hornidge, No. 236, post. 

See, also, Agency, Vol. I., pp. 423, 602, Nos. 
1170, 2323. 

'.] — See, farther, Part IV., post. 

108. — — Statute of Limitations— When time 
begins to run.] — Upon a plea of above Act, to an 
action for maliciously opposing the discharge of 
an insolvent debtor, it was proved that the 
opposition A remand of the debtor took place before 
the commencement of the six years, but that the 
imprisonment which he suffered continued .to a 
period within the six years : — Held : the action 
was barred bv above Act. — V iolett v . Sympson 
(1857), 8 E. & B. 344 ; 27 L. J. Q. B. 138 ; 30 
L. T. O. S. 114 ; 3 Jur. N. S. 1217 ; 0 W. R. 12 ; 
120 E. R. 128. 

Arrest of privileged persons .] — See Sheriffs & 
Bailiffs. 

Evidence in action for malicious arrest .] — See 

Part V., post. 


Sect. 3. -EXECUTION. 

Wrongful & irregular execution.] — See Execu- 
tion, Vol. XXI., pp. 456 et seq. 


Sect. 4.— DISTRESS. 

Action for illegal, irregular or excessive distress.] 

— See Distress, Vol. XVIII., pp. 386 et seq. 


d: probable cause.] — Sherwood v. 
O’Reilly (1846), 3 U. C. K. 4.— CAN. 

k. ,] — McIntosh v. 

Demeray (1849), 5 U. C. R. 343.— 

CAN. 

l. .] — Acland r. 

Adams (1850), 7 U. C. R. 139.— CAN. 

na. ] — Lyons v. 

Kelly (1850), 6 U. C. R. 278,— CAN. 

n. .] — In an action 

tor a malicious arrest on a ca. sa. the 

a uestion to bo submitted Is not whether 
10 assignment of the property, whicli 
caused deft, to arrest, really is fraudu- 
lent or not, but whether deft, had good 
reason to suspect it. — G unn v. 
McDonald (1850), 6 U. C. R. 596.— 


o. — ] — Davis v. For- 

tune (1860), 6 U. O. R. 697.— CAN. 

p. .] — RutTAN V. 

Pringle (1861), l C. P. 244.— CAN. 

^ Q- — Blakely r. 

Patterson (1867). 16 U. C. R. 180. 


— 1 — phkian V. 

(1872), 8 N. S. R. 529.— CAN. 


t. Dobbyn V. 

Decow (1875). 25 C. P. 18.— CAN. 

a. .] — Bank of 

British North America r, SirtoNo 
(1876), 1 App. Gas, 307 ; 34 Ij. T. 627. 

—CAN. 

^.1 — Shaw ... 

McKenzie (1881), 6 S. C. R, 181. — CAN. 

0. .1 — Paiterson f. 

Munro (1905), 40 N. S, R. 550.— 

CAN. 

d. Question for 

/udf/c.l— Knox v. Cleveland (1859), 
8 C. P. 176.— CAN. 

e. — — .] — Where, 

in an action for malicious arrest, the 
faots are uncontradioted, the question 
of reasonable & probable cause must 
be decided exclusively by the judge. — 
Donnelly v. Bawden (1877), 40 
U. C. R. 611.— CAN. 

f. Malice.] — After a 

bailable ca. re. placed in the sheriff's 
hands, deft, settled the suit in full ; 
he was afterwards taken on the writ, 
& thereupon sued for malicious arrest : 
— Held : not luaintaiuablo without 


proof of actual malice. — M cIntosh v. 
Stephens (1852), 9 U. C. R. 235. — CAN. 

„ — . — __ Writ set aside .] — 
Graham r. Thosh^on (1858), 16 

U. C. R. 259.~CAN. 

h. Action auainst one joint 

creditor — Liability of 8econd-~Where 
710 7'csponsihxlUy for arrest .] — Cameron 

V. PLiYTER (1846), 3 U. C. R. 138.— 
CAN. 

aa. Termination of proceedings — In 
which arrest made — ]Vhether necessary 
to allege .] — Eaktn.s v. Christoi’her 
(1868), 18 C. P. 532.— CAN, 
bb. Arrest made on advice of 
attorney .] — Whore it appeared that 
deft., before making the affidavit for 
a ca. sa., had oonsuJted his attorney, 
who advised the arrest, the ct. granted 
a new trial to deft, on payment of 
costs. — N ourse V. Calcutt (1856), 6 
C. P. 14.— CAN. 

PART III. SECT. 3. 

00 . Wrongful irregular ejcecution 
— Executionjor mm larger than due,}— 
Dewar v. (jarrique (1864), 14 C. P. 
137.— CAN. 
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Sect. 6.— BANKRUPTCY. 

Malicious presentation of bankruptcy petition.] — 

See Bankruptcy, Vol. V., pp. 1000, 1001, Nos. 
8166-8174. 

Personal liability of solicitor — As distinct 

from liability of client.] — See Bankruptcy, Vol. 
V., p. 1000, No. 8166. 

As to appeals from & annulment of adjudication 
order .] — See Bankruptcy, Vol. IV., pp. 183 
el seq. * 


Sec-t. 6.— winding-up PETITION. 

Action against petitioner .] — See Companies, 
Vol. X., p. 829, No. 5400. 


Sect. 7.— ARREST OF SHIP. 

109. Re-arrest of ship without order of court — 
No ground for damages.] — Poulson & Maud v. 
Village Belle (Owners) (1896), 12 T. L. R. 
630. 

Seey alsoy Admiralty, Vol. I., pp. 162, 166, 166, 
Nos. 707-713, 748-763. 

Essentials to action .] — See No. 153, poet. 


Sect. 8.— OTHER PROCEEDINGS. 
Essentials to action for abuse of lunacy pro- 
cedure .] — See No. 401, poet 
Action for infringement of patents .] — See 

Patents . 

Slander ol title .] — See Trade & Trade Unions. 


Part IV. — Essentials to Action. 


Sect. 1 .—TERMINATION OF PROCEEDINGS 
IN PLAINTIFF'S FAVOUR. 

Sub-sect. 1. — Necessity for. 

A. Criminal Proceedings. 

110. Termination of prosecution.] — An action 
in nature of conspiracy will lie against one person 
for causing another to be maliciously prosecuted ; 
but it must show that the prosecution was before 
a competent jurisdiction ; & how it was deter- 
mined. — T hrogmorton’s Case (1597), Cro. Eliz. 
563 ; 78 E. B. 808. 

Annoicdion : — Eefd. Jones r. Givin (1714), Gilb. 185. 

111. .] — Arundell V, Tregono (1607), 

Yelv. 116 ; 80 E. R. 79. 

Annotations: — Consd. Jones v. Givin (1714), Glib. 185; 
Parker V. Langley (1714), Glib. 163. Mentd. Kennedy v. 
Hilliard (1859), 1 L. T. 78. 

112. .] — Pollard v. Evans, No. 102, post. 

113. .] — Jones v. Givin, No. 25, ante. 

114. .] — In an action upon the case for a 

malicious prosecution, pltf., in liis declaration, 
must show what became of the malicious prosecu- 
tion. — P arker v. Langly (1714), 10 Mod. liep. 
209 ; Gilb. 163 ; 88 E. K. 097. 

Annotaiiona : — FoUd. Lewis v. Farrel (1718), 1 Stra. 114. 
Refd. Gliding V. Eyre (1861), 10 C. B. N. S. 692. 

115. .] — Wilkinson v. Howel, No. 175, 

post. 

116. .] — Whitworth v. Hall, No. 140, 

post. 

-.] — Cotterell V. Jones, No. 506, 

post. 

118. .] — Abrath V. North Eastern By. 

Co., No. 418, post. 

119. .] — It is well settled that pltf. in an 


action for malicious prosecution has to establish 
two things in addition to the fact of his or her 
acquittal ; first, the absence of reasonable Sc 
probable cause for the prosecution ; & secondly, 
that the prosecution was instituted by actual 
malice on the part of deft. The question whether 
there is an absence of reasonable & probable 
cause is for the judge to determine, Sc the question 
of malice is for the jury (Smith, L.J.). — Watson 
V. Smith (1899), 15 T. L. R. 473, C. A. 

120. .] — A person, who has been convicted 

of a crime, Sc against whom the conviction stands 
unreversed, cannot maintain an action against 
a witness for negligently giving false evidence 
which caused him to be wrongfully so convicted. — 
Bynoe V. Bank op England, [1902] 1 K. B. 
407 i 71 L. J. K. B. 208 ; 86 L. T. 140 ; 50 W. 11. 
359 ; 18 T. L. R. 276, C. A. 

Annotations : — Apld. Turley v. Daw (1906), 94 L. T. 216. 

Refd. Nonnan v. Mathews (1916), 85 L. J. K. B. 857. 

121. By acquittal.] — S hotbolts' Case 

(1586), Godb. 76 ; 78 E. R. 47. 

122. .] — Glaseouu V. Hurlestonb 

(1586), Gouldsb. 61 ; 75 B. R. 988. 

123. On good Indictment.] — Sher- 

INGTON V. Ward, No. 183, post. 

124. .] — In case for malicious prose- 

cution must show proceedings determined, Sc 
how. — Lewis v. Barrel (1718), 1 Stra. 114 ; 93 
E. R. 419. 

125. Allegation of discharge in- 

sufficient.] — Morgan v. Hughes, No. 3, ante. 

126. .]— Webb v. Hill, No. 174, 

post. 

127. .] — Barber v. Lesiter, No. 

47, ante. 


PART III. sect. 7. 

n. Damages — Excessive hail re- 
quired .] — Hamlinq & Co., Ltd. (St. 
Clair Owners) v. Pedersen (Audny 
Owners), [1922 J 8. C. 86.— SCOT. 

PART III. SECT. 8. 

o. Demanding sureties of the peace,] 
— An action will Ue for maUciouely 
demanding sureties of the peace, 
& procuring a summons, whfch is 
obeyed, to the party charged, to 
appear before the Justices at the 
hearing, if the charge be dismissed. — 

Curtain (1876), 2 V. L. H. 

p. FcUsely swearing that plaintiff 
about to leave jurisdidion .] — (jaae will 


lie for maliciously swearing to “ an 
apprehension that pltf. would leave 
tiie Province,’* if any cause for such 
apprehension be negatived. — Dunn v. 
McDouoall (1836). 6 O. S. 156.— CAN. 

q. Fraudulent claim to land .] — An 
action will not lie for knowingly 
prosecuting a false claim before the 
heir 8c devisee commission, to pltf.’s 
injury, & with knowledge of his claim. 
—Shields v. De Blaquierb (1854), 12 
U. C. R. 386.— CAN, 

r. Application for injunction.] — 
Collins v. Everitt, Cass. Dig. 2nd. 
ed. 210.— UAN. 

PART IV. SECT. 1. 8UBW3EOT. 1.— A. 

110 1. TervUnoHon of prooeeatUm. 


V. Lebbau (1888), 14 S. C. K. 
742.— CAN. 

110 ii. .] — Bush v. Park (1906), 

12 O. L. R. 180 ; 8 O. W. R. 666.— 

CAN. 

110 ill. .] — To succeed in an 

action for malicious prosecution, pltf. 
must prove that the prosecution was 
deterimnod In his favour. — Mortimer 
V. Fisher (1913), 23 W. L. R. 906 : 
11 D. L. R. 77 ; 4 W. W. R. 454 ; 0 
Sosk. L. R. 200.— CAN. 

121 1. By acquittal.] — * Boja 

Rbddi V. Perumal Reddi (1902), 
I. L. R. 26 Mad. 606.— IND. 

t. By compromise — Whether 

action can be mainiai7icd.l— An action 
for malioiotiB proseoutlon, founded 
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128. .] — V, Matthews, No. 

lid, vosi. 

129. .] —Johnson v. Emerson, No. 

196, post, 

130. .]—H ARBIS V, Warbe, No. 48, 

ante, 

131. .] — Pltfs. admit that they can 

get no damages for malicious prosecution because 
the conviction stands (Parwell, L.J.). — Caine 
V, Palace Steam Shipping Co., [1907] 1 K. B. 
670 ; 76 L. J. K. B. 292 ; 96 L. T. 410 ; 23 
T. L. B. 203 ; 10 Asp. M. L. C. 380 ; 12 Com. 
Cas. 96, C. A. ; on appeal, sub nom. Palace 
Shipping Co. v, Caine, [1907] A. C. 386, H. L. 

Annoiaiiona : — Hsntd. Collins v, Simpson S.S. Co. (1907), 
24 T. L. R. 178 ; Hutton v. Ras Stoam Shipping: Co., 
[1907] 1 K. B. 834 ; Sibery v. Connelly (1907), 96 L. T. 
140 ; Brovming: v. Crumlin Valley Collieries, [1926] 1 

K. B. 622. 

132. Specific allegation necessary.] — An 

action for a malicious prosecution cannot be 
maintained till the prosecution is terminated, 
which must appear upon the declaration. — Fisher 
i;. Bristow (1779), 1 Doug. K. B.215 ; 99 E. R. 140. 

B, Civil Proceedings, 

(a) In General, 

133. General rule — Proceedings must have ter- 
minated.] — The new action must not be brought 
before the first be determined, because till then 
it cannot appear that the first was unjust (per 
Cur.). 

There must be not only a thing done amiss but 
also a damage either already fallen upon the party 
or else inevitable {per Cur.). — Waterer v. Free- 
man (1617), Hob. 266 ; 1 Brownl. 12 ; Noy, 23 ; 
80 E. B. 412. 

AnTwtaiione : — Consd. Saville v. Roberta (1698), 6 Mod. Rep. 
394 ; Parker v. Langley (1714), Gilb. 163. Refd. Traverse 
r. DawB (1673), Freem. K. B, 324 ; Jones v. Glvin (1714), 
Gilb. 185; Reynolds v. Kennedy (1748), 1 Wile. 232 ; 
De Medina tj. Grove (1847), 10 Q. B. 172 ; Gilding u. 
Eyre (1861), 10 C. B. N. S. 592 ; Wren r. Weild (1869), 

L. R. 4 O, B. 730. Mentd. Turner v. Sterling (1671), 
Freem. K. B. 15 ; Clissoldr. Cratchloy, 119101 1 K. B. 374. 

134. .] — Vanderbergh v, Blake 

(1662), Hard. 194 ; 145 E. B. 447. 

Annot^iems : — Consd. Bas6b6 v. Matthew’s (1867), L. R. 2 
C. P. 684, Beid. Reynolds v. Kennedy (1748), 1 Wils. 
232 ; Scott v. Sbearman (1774), 2 Wm. Bl. 977 ; Barber 
V. Loeiter (1859), 7 C. B. N. S. 175 ; Bynoe v. Bank of 
England, [1902] 1 K. B. 467. 

135. .] — Case for malicious holding 

to bail ; declaration ought to set forth the sum 
due, & the process specially, & that the first action 
is determined. — Robins v, Robins (1699), 1 Salk. 
15 ; 12 Mod. Rep. 273 ; 91 E, R. 15 ; sub nom, 
Robbins v, Robbins, 1 Ld. Raym. 503. 

AnnoicUiona : — Refd. Reynolds v. Kennedy (1748), 1 Wils. 

232 ; Chapman v. Pickei-sglU (1702), 2 Wils. 145. 

136. — .] — ^Bird V. Line, No. 85, ante, 

137. — — .] — Pltf., in an action for 

maliciously prosecuting an action, must show that 
the former action is determined in his favour. — 
Pantsune V, Marshall (1754), Say. 162 ; 96 
E. R. 838. 


138. .] — Webb v. Hill, No. 174, 

post, 

139. .] — Wilkinson v, Howel, No. 

176, post, 

140 . .] — In an action for maliciously 

suing out a commission of bkpt., it must be averred 
& proved that the commission was superseded 
before the commencement of the action : & if this 
fact be not proved, pltf. ought to be nonsuited, 
though it was not averred in the declaration, & 
though deft., who might have demurred for the 
omission, has not done so. 

There is no distinction between an action for 
malicious prosecution by indictment, as for a 
malicious arrest, & one for maliciously suing out 
a commission of bkpt. In all of them, it is 
necessary to show that the original proceeding 
which formed the alleged ground of the action is 
at an end (Littledale, J.). — Whitworth v. Hall 
( 1831), 2 B. & Ad. 695 ; 9 L. J. O. S K B. 297 ; 
109 E. R. 1302. 

Annoiaiuma : — Apld. Mellor r. Baddeley (1834), 2 Cr. & M. 

675. Distd. Stewards. Gromett (1869), 7 C. B. N. S. 191 ; 

Gilding v. Eyre (1861), 10 C. B. N. S. 592. Apprvd. 

Metropolitan Bank v. Pooley (1885), 10 App. Ca^’. 210. 

Re!d. JohiiBon v. EmorKon (1871), L. R. 6 Exch. 329. 

Mentd. Baynes r. Brewster (1841), 11 L. J. M. C. 5. 

141. .] — In case for a malicious 

arrest, the declaration averred that deft, did not 
prosecute his suit, but voluntarily suffered the 
same to be discontinued for want of prosecution 
thereof, & thereupon it was considered by the ct., 
that deft, should take nothing by his writ. Deft, 
pleaded not guilty : — Held : the averment of the 
discontinuance of the suit was a material allega- 
tion, which deft, should have taken issue upon by 
his plea, & not having done so, the discontinuance 
was admitted on the record. 

The pica of not guilty, in such a case, merely 
puts in issue the wrongfiil act, viz. the malicious 
arrest without probable cause. 

Qu, : whether the averment, that pltf. suffered 
the suit to be discontinued, is proved by the produc- 
tion of the rule to discontinue, &> proof of payment 
of the costs thereon, without proof of the judgment 
of discontinuance. 

As the action cannot be maintained until the 
former suit is terminated, the discontinuance is a 
material allegation which deft, should have 
denied (Lord Abinger, C.B.). — Watkins v, Lee 
( 1839), 5 M. & W. 270 ; 7 Dowl. 498 ; 8 L. J. Ex. 
266 ; 3 Jur. 484 ; 151 E. R. 115. 

AnnoUUiona : — Apld. Atkinson v. Raleigh (1842), 6 Jur. 

731 ; Haddrick v. Heslop (J848), 12 Q. B. 267. Consd. 

Gilding v. Eyre (1861), 10 C. B. N. S. 592. 

142. .] — Cotterell V. Jones, No. 

606, post. 

143. — Nevill V, Loadman, No, 

368, post. 

144. .] — Declaration alleging that 

deft, maliciously & without reasonable & probable 
cause prociyjed an attachment to be issued out of 
the mayor’s ct., to attach a debt due to pltf. ; — 
Held : bad for not showing that the proceedings 


upon criminal prooeodlngs, cannot bo 
maintained, whore it appears that the 
termination of the prosecution was 
brought about by compromise or 
agreement of the parties. — B axter t>. 
Gordon Ironsides & Fares Co, (1907 ). 
9 O. W. R. 194 ; 13 O. L. R. 698.— CAN. 

PART IV. SECT, 1, SUB-SECT. 1.— 

B. (a), 

138 i. Otneralrule — Proceedings mitat 
have iermiTuUed ,} — No action is main> 
talnable for the maliolous uso of legal 
process In suit Instituted In any ot. of 
competent jurisdiction, whether local 


or foreign, until that suit, in so far 
as it relates to the matter complained 
of, has terminated in pltf.'s favour, 
where such a termination is legally 
possible. — V arawa v, Howard Smith 
CO. (1911), 13 G. L. R, 35,— AUS. 

13311. ,] — Bishop r. 

Martin (1857), 14 U. C. R, 416,— CAN. 

133 ili. .] — Maoill r. 

Samuel (1869), 19 C. P. 443.— CAN. 

133 iv, .] — In an action for 

malicious prosecution pltf. mnst prove 
that he was innocent 8c that his 
innooency was pronounced by the 
tribunal before which the accusation 


was made. — C unningham v. Evans, 
[1920] 1 W. W. R. 289 ; 13 Sask. L. R. 
120.— CAN. 

133 V . .1 — Smith v. Rural 

Municipality op Laoadena No. 228 
& McTaggart, [1924] 1 W. W. R, 36 ; 
18 Sask. L. R. 23.— CAN. 

138vi. .] — Munob p. Black 

(1858), 7 I. C. L. R. 475.— IR. 

133 vii. .] — Gordon u. 

Buttery (1910), 30 N. Z. L. R. 276. — 

N.Z. 


133viii. .] — Meikle r. 

Wellington Loan Co., Ltd. 

31 N. Z. L. R. 217.— N.Z. 
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Sect, 1 . — Termination of proceedings in plaintiff's 
favour: Sub-sect, 1, B, (a) dS; (b), & C. (a) & 
(&) ; suh-sect, 2,] 

in the suit in the mayor’s ct. had been brought to 
a termination. 

The suit or proceeding need not in every case 
terminate in pltfs.’ favour, because this is not in 
every case possible, as in the case cited of articles 
of the peace maliciously exhibited against pltf. ; 
& it need not be a final determination on the cause 
of action, as in the case of a nonsuit, but it must 
be final so far as the suit or proceeding itself is 
concerned (Blackburn, J,). — Parton v. Hill 
( 1864), 4 New Rep. 103 ; 10 L. T. 414 ; 12 W. R. 
753. 

145. .] — A. having issued a writ of 

summons against B. specially indorsed for £28, 

B. , without appearing to the writ, paid £10 to A., 
on account of the debt. A. afterwards, under 

C. L. P. Act, 1852 (c. 76), s. 27, signed judgment 
for default of appearance for the full amount of 
£28 & costs & issued a ca, sa. indorsed for that 
amount, under which B. was arrested, & paid the 
sum demanded. B. having brought an action 
against A. for maliciously ^ witihoub probable 
cause signing judgment issuing execution : — 
Held: whilst the judgment stood for the full 
amount, it estopped pltf. from denying the correct- 
ness of the judgment or of the execution. Qu, : 
whether if the judgment had been rectified by 
reducing it to the amount for which it ought to 
have been signed, the action would have been 
maintainable. — Buffer v. Allpjn (1866), L. R. 
2 Exch. 15 ; 4 H. & C. 634 ; 36 L. J. Ex. 17 ; 
15 L. T. 225 ; 12 Jur. N. S, 930 ; 15 W. R. 281. 
Annotation : — Expld. Turley t\ Daw (1906), 94 L. T. 216. 

140 , ,] — A writ of ne exeat against 

a deft, was obtained by pltf. immediately after the 
commencement of an action. Deft, was arrested, 
but was discharged upon payment to the sheriff of 
the sum for which the writ was marked. By his 
statement of defence deft, alleged that the writ 
hod been improperly obtained, & claimed damages 
for liis arrest, & at the trial he insisted upon this 
claim : — Held : as deft, had not moved to discharge 
the writ, it must be taken to have been properly 
issued, &, consequently, deft, was not entitled to 
any damages. — Lees v. Patterson (1878), 7 Ch. D. 
866 ; 47 L. J. Ch. 616 ; 38 L. T. 451 ; 26 W. R. 399. 

147. .] — Woolley v, Morgan, 

CoBBOLD &; Woolley v. Morgan, No. 79, ante, 

148. .] — So long as a committal order 

stands, an action will not lie at the suit of judgment 
debtor against the high bailiff of the county ct. for 
not having served him, debtor, with the judgment 
summons upon which the order is made. — T urley 
V, Daw (1906), 94 L. T. 216 ; 22 T. L. R. 231. 

Annotaimn : — Mentd. Froobom v. Leemlng, [1926] 1 K. B. 

160, 

149. Abusing process of law — To effect Im- 
proper object.] — In an action for abusing the pro- 
cess of the ct. in order illegally to compel a party 
to give up his property, it is not necessary to prove 
that the action in which the process was im- 
properly employed has been determined, or to 
aver that the process was sued out without 
reasonable or probable cause. — Grainger v. Hill 
(1838), 4 Bing. N. C. 212 ; 1 Am. 42 ; 5 Scottf 
561 ; 7 L. J. C. P. 85 ; 132 E. R. 769 ; aub nom. 
Granger v. Hill, 2 Jur. 235. 

Annotaii-ons Expld. Be Medina v. Grove (1847), 10 Q. B. 

172. Distd. Parton v. Hill (1864), 4 New Ilep. 103. Mentd. 

Powell V. Hoyland (1851), 6 Exoii. 67 : Warner v. Rlddl- 

ford (18.5vS), 4 C. B, N. S. 180 : Assets Development Co. v. 

Close No. 2 (1901), 46 8ol. Jo. 12 ; Giblan v. National 

Aumlgainated Labourers’ Union of Groat Britain & 

Ireland, [1903] 2 K. B. 600. 


160. Execution levied for excessive 

amount.] — The declaration stated that defts., the 
one. A., acting as attorney for B., the other, 
recovered a judgment against pltf. for £30 7s. id., 
that pltf. paid & satisfied to B. the debt recovered 
by such judgment except the sum of 15s. 8d., & 
that defts. sued out a ca. sa. upon the judgment, & 
wrongfully & maliciously, & without any reason- 
able or probable cause, indorsed the said writ with 
directions to levy £5 14s. 8 d., & interest, & £1 7s. 
for the costs of execution ; that pltf. tendered & 
offered to pay to defts. £3 8 s., which was sufficient 
to pay & discharge aU that was recoverable against 
pltf. upon the judgment & writ, together with the 
costs of the writ of execution & all other legal & 
incidental expenses ; & that defts. wrongfully & 
maliciously, & without any reasonable or probable 
cause, procured the sheriff to arrest pltf., & detain 
him until he paid £7 6 s. 9d., whereas £3 8 s, & no 
more was due & owing from & recoverable against 
pltf. upon the said judgment : — Held : the declara- 
tion disclosed a good cause of action, & it was not 
necessary for pltf. to allege that he had obtained 
his discharge by order of the ot. or a judge, so as 
to show that the proceedings had terminated in his 
favour. — Gilding v. Eyre (1861), 10 C. B. N. S. 
592 ; 31 L. J. C. P. 174 ; 5 L. T. 136 7 Jur. N. S. 

1105 ; 142 E. R. 584 ; sub nom. Gelding v. Eyre, 
9 W. R. 946. 

Annotations: — Consd. Parton v. Hill (1864), 4 New Rep. 

103; Ba86b6 v. Matihowa (1867), L. R. 2 C. P. 684. 

Apld. Woolley V. Morpraii, Cobbold & Woolley i*. Morgan 

(1888). 4 T. L K. 211, Distd. Turley v. Daw (1906), 94 

L. T. 216. 


151. Proceedings In foreign court.] — The prin- 
ciple that, in an action for maliciously & without 
reasonable & probable cause setting the law 
of this country in motion tD the damage of 
pltf., it is essential to show that the proceeding 
alleged to be instituted maliciously & without 
reasonable & probable cause lias terminated in 
favour of pltf., if from its nature it be capable of 
such a termination, applies where an action is 
brought for falsely & fraudulently causing a pro- 
ceeding to be taken in a foreign ct. to the damage 
of pltf. A declaration therefore in such an action, 
on the face of which it appears that the foreign 
ct. was one of competent jurisdiction in the pro- 
ceeding, & gave therein a judgment in rem to the 
damage of the now pltf., which judgment remains 
unreversed ; & it does not appear that the now 
pltf., though he was not an original party to the 
proceeding, might not have intervened, or did not 
in fact intervene, & obtain a hearing therein ; is 
I bad on demurrer. 

It is essential to show that the proceeding 
alleged to be instituted maliciously & without 
probable cause has terminated in favour of pltf., 
if, from its nature, it be capable of such a ter- 
mination. The reason seems to be that if, in the 
proceeding complained of, the decision was against 
pltf. & was still imreversed, it would not be con- 
sistent with the principle on which law is ad- 
ministered for another ct., not being a Ct. of Appeal 
to hold that the decision was to come to without 
reasonable & probable cause (Crompton, J.). — 
Castrique V, Behrens (1861), 3 E. & E. 709 ; 30 
L. J. Q. B. 103 ; 4 L. T. 52 ; 7 Jur. N. 8 . 1028 ; 
1 Mar. L. C. 45 ; 121 E. R. 608. 


Annotations : — Apld. Ba86b6 v. Matthews (1867), 
C. P. 684, Rdd. Bynoe v. Bank of England, 
K. B. 407 : Turley v. Daw (1006), 94 L. T. 216. 
Bater v. Bater, [1906] P. 209. 


L. R. 


2 

1 


162. .] — The presumption where a forei^ 

ct. has purported to act properly & within Rs 
jurisdiction is omnia rite esse acta, A pltf., to 
recover in an action for malicious issue of process, 
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must have had judgment in his favour in that 
process. — Taylor v. Ford (1873), 29 L. T. 392 ; 
22 W. R. 47. 

153. Malicious arrest of ship.] — Declaration 
that defts. maliciously & without reasonable or 
probable cause caused pltf.’s ship to be arrested 
for necessaries supplied by H. under a warrant 
from a county ct. & to be detained until the pro- 
ceedings in the ct. were determined & the ship 
released : — Held : it appeared by reasonable in- 
tendment that the proceedings were determined 
in pltf.’s favour & the declaration was therefore 
good. — Redway v, McAndrew (1873), L. R. 9 
Q. B. 74 ; 29 L. T. 421 ; 22 W. R. 60. 

(6) Bankruptcy Proceedings. 

See Bankruptcy, Vol. V., pp. 1000, 1001, Nos. 
8105-8174. 

C. Proceedings Incapable of Terminating in 
Plaintiff's Favour. 

{a) Abortive Proceedings. 

154. Proceedings In court without Jurisdiction.] 

— Atwood v. Monger (1653), Kty. 378 ; 82 E. R. 
793. 

Annotatums -Refd. Savin v. Roberts. (1698), 12 Mod. Rep. 

208 ; Jones v. Givin (1714), Gilb. 185. 

156. .] — Temple v. Killingworth, No. 

84, ante. 

156. .] — Birdv. Line (1710), 1 Com. 190; 92 

E. R. 1028. 

167. .] — Joneh.?;. Givin, No. 25, ante. 

15g, j — GosLiN V. WiLCOCK, No. 86, ante. 

169. Defective indictment.] — Jone.s v. Givin, 
No. 25, ante. 

100, .] — An action lies for a malicious 

prosecution, though pltf. be acquitted on a defect 
in the indictment. — Wicks v. Fentham (1791), 4 
Term Rep. 247 ; 100 E. R. 1000. 

161. .] — An action lies for the malicious 

prosecution of a bad indictment for perjury : — 
Held : a count stating that deft, had maliciously 
indicted pltf. for wilful & corrupt perjury, is good 
after verdict, although the count did not set out 
any indictment. — Pippet v. Hearn (1822), 5 
B. & Aid. 634 ; 1 Dow. & Ry. K. B. 266 ; 106 
E. R. 1322. 

Annotations: — ^Mentd. Draper v. Garratt (182.'J), 3 Dow. & 

Ry. K. B. 226 ; Smith r. Keatlngr (1848), 6 C. B. 136. 

162. Where Ignoramus returned.] — A writ of 
conspiracy must be against two ; but an action on 
the case in the nature of conspiracy for a malicious 
prosecution will lie against one person only, 
although the jury do not find the bill ; but the 
declaration must show that the prosecution is at 
an end. — Poixard v. Evans (1679), 2 Show. K. B. 
51 ; 89 E. R. 786. 

163. .] — Jones v. Givin, No. 25, ante. 

{h) Ex parte Proceedings. 

164. Exhibiting articles of peace.] — The rule, 
that in an action for a malicious prosecution pltf. 
is bound to show a termination of the proceedings 
in his favour, does not apply where the proceed- 
ings, in respect of which the action is brought, are 
ex parte, & must of necessity terminate unfavour- 
ably to pltf. ; as where deft, maliciously exhibits 
articles or demands sureties of the peace against 
pltf., in which cases the latter has no opportunity 
of controverting the oath of deft. 


It is manifestly impossible to say, under those 
circumstances, that the existence of the proceed- 
ings, & the fact that they have not ended favour- 
ably to pltf., is evidence of reasonable & probable 
cause for deft.’s instituting them (Williams, J.). — 
Steward v. Gromett (1859), 7 0. B. N. S. 191 , 
29 L. J. C. P. 170 ; 6 .Tur, N. S. 776 ; 141 E. R. 
788. 

Annotations : — ^Refd. Gilding r. Eyre (1861), 10 C. B. N. S. 
592 ; Parton v. Hill (1864), 4 New Rep. 103. 

165. .] — Parton v. Hill, No. 144, ante. 

166. Demanding sureties of peace.]— Steward 
v. Gromett, No. 164, ante. 

See, now. Summary Jurisdiction Act. 1870 
(c. 49), s. 25. 


Sub-sect. 2. — What Amounts to Termination. 

167. General rule.] — Brook v. Carpenter, No. 
173, post. 

168. Entry of nolle prosequi.] — A declaration 
for maliciously indicting pltf. for barratry without 
probable cause, stating, that he was in due manner 
thereupon discharged, is not maintained by 
evidence that he was discharged by means of a 
nolle prosequi ent-ered by the A.-G. ; but if he had 
pleaded not guilty, & the A,-G. had confessed the 
plea, that would have maintained the declaration. 
— ^Goddard V. Smith (1704), 6 Mod. Rep. 261 ; 
Bull. N. P. 14 ; 1 Salk. 21 ; 3 Salk. 245 ; 11 Mod. 
Rep. 56 ; Holt, K. B. 497 ; 87 B. 11. 1007. 

AiuuAaiions : — ^Refd. Reynolds r. Kennedy (1748), 1 Wils, 

232. Mentd. R. v. Allen (1862). 1 B. & S. 850. 

169. Rule staying proceedings — On payment of 
costs.] — In an action of malicious prosecution, a 
judge’s order to stay pi*oceedings in the first suit 
on payment of costs, & proof of such payment, is 
not sufficient evidence that the fii‘st suit is at an 
end. — Kirk v. French (1794), 1 Esp. 80, N. P. 

Annotation : — Consd. Bristow v. Heywood (1815), 1 Stark. 48. 

170. ,] — Bristow v. Heywood, No. 

307, post. 

171. .] — An averment that deft, had 

voluntarily permitted his bill to be discontinued 
for want of prosecution thereof, with a conclusion 
to the record, is not proved by showing that there 
had been actually a rule to discontinue, regularly 
taken out : the record having been averred, it 
must be proved. Had the allegation of the dis- 
continuance been general, it would have been 
sufficiently proved by the rule to discontinue & 
evidence of the payment of costs. — Gadd v. 
Bennett (1818), 5 Price, 540 ; 146 E. R. 688. 

Annotatums : — Consd. Atkinson v. Raleigh (1842), Q. B. 

79. Mentd. Nash r. Godmond (1830), 2 B. & Ad. 634. 

172. ,] — On Feb. 6 pltf. took out a 

rule to discontinue his action upon payment of 
costs, to be taxed by the master, & on Feb. 7 an 
appointment was given by the master, but the 
costs were not in fact taxed & paid until Mar. 11. 
On Jan. 29 preceding, deR., in that action sued 
out a writ against pltf., for a malicious arrest, & 
filed his bill on Feb. 8, & it being objected that 
the latter account was brought before the first was 
legally discontinued : — Held : in the negative, & 
the discontinuance had, upon payment of the 
costs, relation back to the term when the rule to 
discontinue was pronounced. — ^Brandt v. Peacock 


1531. McUicioua arrest of ship .] — 
V. Ward (1860), 20 U. C. R. 

CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 
1681, EifUry of nolle prosequi .] — 

J.-— VOL, xxxnr. 


Gilchrist v. Gardner (1891), 12 
N. S. W. L. R. (L.) 184 ; 8 N. S. W. 
W. N. 21.— AUS. 


a. Prosecution withdraum — On sug- 
gestion of magistrate .] — Reed r. Haleb 


(1872), 11 N. S. W. S. C. R. (L.) 317. 

—AUS. 

b. Informal abandonment of pro- 
ceedings .] — Reid v. Maybeb (1881), 31 
C. P. 384.— CAN, 

0. .] — Bbembr V . Bbemeb (1904), 
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Sect, 1. — Termination of proceedings in plaintiff's 
favour: Svb-aect, 2. Sect. 2: Svh-sect, 1, ^.] 

(1823), 1 B. & C. 049 ; 3 Dow, & Ry. K. B. 2 ; 
107 E. R. 239. 

Annotation : — ^Refd. Drummond v. Plgou (1835), 2 Scott, 228 

173. .] — Stopping the cause by rule of ct. 

would not, it is urged, prevent pltf. from bringing 
another action in another ct. ; neither does a 
nonsuit on the merits ; & yet if it were determined 
that when pltf. in the original cause was nonsuited, 
no action could be brought against him for 
maliciously holding to bail, such a determination 
would be a receipt for a safe mode of indulging 
in oppression or revenge. A person who had 
gratified his malice by immuring in a prison a 
feUow creature for months, by not appearing when 
an indignant jury were about to deliver a verdict 
against him, might, if this were law, avoid an 
action for maliciously holding to bail. All that is 
required in such an action is, to show that the 
first action is at an end , not that the cause of such 
action is finally decided on (Best, C.J.). — Brook 
V. Carpenter (1826), 3 Bing. 303 ; 130 E. R. 
530. 


174. Judgment of non pros.] — Tn a declaration 
for a malicious arrest, the termination of the former 
suit was alleged thus ; That defts. did not pi'ose- 
cute their suit, but therein wholly failed & made 
default, & thereupon it was considered that they 
should take nothing by their bill, & that their 
pledges should be in mercy, & pltf. go thereof 
without day, prout patet per recordum : — Held : the 
ct. cannot reject the allegation of the judgment of 
non pros, as, without that, it would not be shown 
how the suit was terminated. 


In all actions for malicious prosecution, whether 
founded on a civil or criminal proceeding, you 
must not only show the- prior pi-oceeding ended, 
but must show how ; if the judgment be a mere 
judgment of non pros, which is what is alleged 
here, the mere judgment is not enough to raise 
even a presumption of the want of probable cause, 
as a pltf. may have that judgment against him, 
from a mistake or from the negligence of his 
attorney in not proceeding with sufficient dis- 
patch (Lord Tenterden, C.J.). — Webb v, Hiu. 
(1828), 3 C. & P. 485 ; Mood. & M. 253 ; 7 L. J. 
O. S. K. B. 244, N. P. 

AnnotatUms: — ^Reld. Drammond v, Pigou (1835), 1 Hodg. 

190 ; Atlilnson r. Raleigh (1842), 11 X. J. Q. B, 165. 

175. Entry of stet processus — By consent of 
parties.] — An action for a malicious arrest cannot 
be maintained where the former cause was ter- 
minated by a stet processus by the consent of the 
parties. 


The general rule is, that a party cannot sue for 
a malicious arrest or prosecution, without showing 
in his declaration how the proceeding complained 
of was terminated (Lord Tenterden, C.J.). — 
WiuciNsoN V, Howel (1830), Mood. & M. 496, 
N. P. 


AnTwtaiions ;--Re!d. Norrish v. Richards (1835), 3 Ad. & El, 
733 : Steward v. Groniott (1859), 7 C. B N ft IHI * 
Glidlusr Kyro (18C1). 10 C. B. N. 8. S82 ; JohMon V 
Ernomon (1871), L. K. 6 Exch. 329. 


176. Conviction with right of appeal — Failure 
to exercise right.] — Where, in an action on the cose 
against a party for maliciously, & without probable 
cause, causing an information to be held against 
pltf. for trespassing on land in pursuit of game, in 
the day time, under Game Act, 1831 (c. 32) & 


thereby causing him to be convicted & imprisoned 
by a justices of the peace, pltf. did not appeal 
against the conviction, pursuant to Game Act, 
1831 (c. 32), 8. 44, but suffered the imprisonment 
under the conviction, & the conviction was still 
subsisting : — Held : the action was not maintain- 
able ; pltf. having been nonsuited, the ct. 
refused to set it aside. — Mbllor v, Baddeley 
(1834), 2 Cr. & M. 676 ; 4 Tyr. 962 ; 3 Nev. & 
M. M. 0. 137 ; 3 L. J. Ex. 217. 

AnnotaUon : — ^Refd* Steward v. Gromett (1859), 7 C. B. N. S. 

191. 

177. Removal to superior court — Habeas cor- 
pus.] — Proof that a pltf. had not declared in an 
action removed by habeas corpus within two 
terms, is not sufficient evidence of a determination 
of the suit to support an action for malicious 
arrest. 

Qu, : whether an action for a malicious arrest 
can be maintained when the cause has been 
removed from an inferior ct. by habeas corpus [at 
instance of deft.]. 

Qu. : whether in an action for a malicious 
arrest, the mode in which the original action is 
determined must be such as in itself shows a 
want of reasonable cause. — Norrish v. Richards 
(1835), 3 Ad. & El. 733 ; 9 Nev. & M. K. B. 268 ; 
1 Har. & W. 437 ; 4 L. J. K. B. 254 ; 111 E. R. 
592. 

Annotaiions Refd. Steward u. Gromett (1859), 7 C. B. N. S. 

191 ; Gilding v. Eyre (1861), 10 C. B. N. S. 592 ; Parton 

«. Hill (1864), 12 W. R. 753. Mentd. Qarton tJ. G. W. Ry. 

(1858), 5 Jur. N. S. 595. 

178. Discharge of plaintiff — Through delay of 
defendant.] — ^An action on the case lies for inali- 
ciously & without reasonable or probable cause, 
arresting pltf., <fc detaining him until discharged 
by a judge’s order, pending a former suit by deft, 
for the same cause of action, in which pltf. had 
been arrested & discharged out of custody by 
reason of deft.’s delay in declaring. To such 
action it is no defence that the second suit is still 
pending, Semhle : the action lies, although the 
party arresting had a good cause of action. Qu. : 
whether it lies where deft, obtained a judge’s order 
for the second arrest. — Heywood v. Colunge 
(1838), 9 Ad. & El. 268 ; 1 Per. & Dav. 202 ; 
1 Will. WoJl. & H. 702 ; 8 L. J. Q. B. 6 ; 2 Jur. 
1038 ; 112 E. R. 1213. 

Annotation : — ^Mentd. Giblan v. National Amalgamated 

Labourers' Union of Great Britain & Ireland, 11903] 2 

K. B. 600. 

179. Conviction without right of appeal — Sum- 
mary conviction.]— The rule that, in an action for 
maliciously & without reasonable or probable 
cause putting the law in motion to pltf.’s damage, 
it is essential to aver that the proceeding alleged 
to have been instituted maliciously, & without 
reasonable or probable cause, has terminated in 
favour of pltf., if from its nature it be capable of 
such a termination, applies to a case in which 
pltf. has been summarily convicted under a 
statute giving no power of appeal. 

I think we should be disturbing foundations if 
we were to admit that there is any doubt that the 
criminal proceeding must be determined in favour 
of the accused before he can maintain an action 
for a malicious prosecution. If this were not so, 
almost every case would have to be tried over 
again upon its merits. In my judgment it makes 
no difference that the party convicted has no 
power of appealing (Byles, J.). — ^Ba8^sb6 v. 


4 O. W. R. 540 ; 
O, L. R. 69. — CAN. 


25 C. L. T. 37 ; 9 


(1900), 18'MamT‘ 


II. 444,— CAN. 


•. WWi^atoed of information.] — 
The withdrawal of an information is 
such a termination, of a prosecution 
as to entitle the ];>erson against whom 
the information was laid to sue 


for malicious prosecution.^ — J ohns t*. 
Hansen (1900), 19 N. Z. L. K. 319.— 

N.Z> 

f. Statement by police anthorUiea of 
ifUerUion not to proceed further.}^ 
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Matthews (1867), L. B. 2 0. P. 684 ; 36 L. J. M. C. 
93 : 16 L. T. 417 ; 31 J. P. 301 ; 15 W. B. 839. 

Annqi^ion : — Consd. Bynoo r. Bank of Bnprland, [1902] 

1 K. B. 407. 

180. Dismissal of charge — By magistrate — 
Without prejudice to either party.] — In an action 
for maliciously prosecuting pltf, for an assault 
before a magistrate, the declaration alleged that 
the magistrate adjudged that pltf. was not guilty, 
& caused him to be discharged fully acquitted & 
that the said complaint & prosecution was wholly 
ended & determined : — Held : these allegations 
were sufficiently sustained by proof that the 
ma^trate dismissed the charge without prejudice 
to either party. 

The allegation, if material, was proved. The 
magistrate did all that he thought fit to do in the 
case ; so that the prosecution before him was at 
an end (Lord Campbell, C.J.). — Amiss v, Cun- 
NINGTON (1851), 16 L. T. O. S. 341 ; svh nom, 
Ames v. Cunningham, 15 J. P. Jo. 37. 

181. Conviction as to part only of indictment.] — 
Pltf. was indicted under Libel Act, 1843 (c. 90), 
8. 4, though only committed forjbrial under sect. 5. 
He therefore brought an action for malicious 
prosecution : — Held : the conviction was no bar 
to an action for malicious prosecution under 
sect. 4 of the Act. — Boaler v. Holder (1887), 51 
J. P. 277 ; 3 T. L. B. 546. 


Sect. MALICE. 

Sub-sect. 1. — Necessity for Malice. 

A, Criminal Proceedings, 

182. Essential to action.] — Knight v, Jermin, 
No. 321, post, 

183. .] — An action for maliciously pro- 

curing pltf. to be indicted of perjury, must show 
before what judge the oath was taken ; that it was 
malicious ; & that iie was legally acquitted upon 
a good indictment, — Sherington v. Ward (1699), 
Cro. Eliz. 724 ; 78 B. R. 958. 

184. .] — A co^piracy ought not to be 

only false, but maliiiose contrived, otherwise it 
will not be a conspiracy, & such malice ought to be 
proved : for if a poor man travelling upon the 
highway, be robbed by another man, & he knows 
not the party, if afterwards he do accuse such a 
one of the robbery, & the party accused be found 
not guilty ; he shall not nave an action of con- 
spiracy against the accuser ; for although he was 
falsely accused, yet he was not maliciously 
accused ; & it ^ght be, that he took him to be 
the offender, because he was like unto him who 


robbed him {per Cur.). — Miller v. Reignolds & 
Basset (1613), Godb. 205 ; 78 E. R. 124. 

185. .] — Mankleton V, Allen (1624), 

Win. 73 ; 124 E. R. 62. 

186. .] — Upon probable proof a man might 

accuse another before any justice of peace of an 
offence ; & although his accusation be false, yet 
the accused shall not be punished for it. But 
where the accusation is malicious & false, it is 
otherwise ; & for such accusation he shall be 

punished in this ct. (Hyde, C.J.). — Tailor & 
Towlin’s Case (1628), Godb. 444 ; 78 E. R. 261. 
Annotatum : — Re!d. U. v. Turner (1811), 13 East, 228. 

187. — — .] — A man is not to be pimished for 
lawful prosecution upon just ground without 
malice, although the practice be acquitted by law 
(per Cur.). — Anon. (1639), March, 26 ; 82 E. R. 
396. 

188. .]~In an action for malicious prose- 

cution, even if deft, proves a probable conjectural 
cause of action, yet if to obtain his end he prose- 
cutes maliciously with a design to ruin pltf, or 
to put an indignity or a hardship or a difficulty 
upon him which might have been avoided by 
prosecuting at another time, then an action will 
lie. — Pritchard v, Papillon (1684), 10 State 
Tr. 319, N. P. 

189. .]— If a declaration for a mahcious 

prosecution charge thi*ee persons, one of whom 
was the justice of the peace, with a conspiracy 
illegally to arrest & imprison pltf., the conspiracy 
may be collected by the jury from the circum- 
stances of the case ; but if it appear that the 
justice of the peace was persuaded by the others 
that it was not a bailable offence, & that from 
ignorance of the law, & not from the malice of his 
heart, he committed pltf., he shall be acquitted. — 
Muriel v, Tracy (1704), 6 Mod. Rep. 169 ; Holt, 
K. B. 151 ; 87 B. R. 925 ; sub nom, R. v, Tracy, 
6 Mod. Rep. 30, 178. 

Annotations: — Msntd. R. r. Danlell (J704), 6 Mod. Rep, 

99 ; Linford r. Fitzroy (1849), 13 Q. B. 240 ; Walters v. 

Green, [1899] 2 Ch. 696. 

190. .] — Golding v, Crowle (1751), Say. 

1 ; 96 E. R. 782. 

Annoiaiion : — ^Reld. Nicholson v. Coghill (1825), 4 B. & C. 21. 

191. .] — Purcell v. Macnamara, No. 286, 

post, 

192. .] — Davis v. Hardy, No. 459, post, 

193. .] — Deft, in the height of altercation 

having jostled pltf., he went before a magistrate, 
& swore to an assault, on which deft, was bound 
over to appear at the sessions, & the grand jury 
threw out the bill. Deft, a.fterw'ards indicted pltf. 
for perjury, & he was acquitted. Pltf. then com- 
menced an action against deft, for a malicious 


Mills v. Kelvin & White, Ltd., 
[1913] S. C. 521 ; 50 So. L. R. 331.— 
SOOT. 

PART IV. SECT. 2, SUB-SECT. 1.— A. 

182 i. Essential to action,] — ^McLeod 
V. Wheatley (1901), 4 W. A. L. R. 
37. — AUS. 

182 ii. .] — Absence of reasonable 

« probable cause for the prosecution 
1 ? itself suffloient to impose 

liability ; malice must exl8t.-^T. 

e. Shoultz (1898). 25 A. R. 
lol.- — CAN. 

1 — Campbell r. McKay 

1903), 38 N. S. R. 333.--OAN. 

— To succeed In an 
action lor malioious prosecution, pltf, 
I'kat deft, instituted or 
carried on the proceedings maliciously, 
—Mortimer v, Fisher (1913), 23 
w- T., R. 906; 11 D. L. R. 77: 4 
• R. 4S4 i 6 Soak. L. R. 800. — 


182 V, .] — Kretsul V. Papella 

(Alta.), [1919] 2 W. W. R. 847.— CAN. 

182 vi. .] — In an action for mall- 

cions prosocutiou pltf. must prove that 
the proceedings of which he complains 
were initiated in a malioious spirit, 
that is, from an indirect & improper 
motioe, & not In furtherance of lustfoe. 
— Cunninoham V , Evans, [1920] 1 
W. W. R. 289 ; 13 Sask. L. R. 120.— 
CAN. 

182 vii. .] — A complainant who 

put the oriminal law in motion against 
a person by whom he had been ag- 
grieved, such prosecution not being 
malicious or groundless, should not be 
held civilly responsible for an imury 
or loss thereby sustained by the per- 
son prosecuted. — Kishorsb Lall 
Enaeth Hossein Khan, Enakth 
HoasEiN Khan v, Kishorbb Lall 
(1869), 1 N. W. pt. 2, ed. 1873, 71.— 
IND. 


182 viU. 


•,1— Madhu Lal Ahib 


(1900), I. L. R. 27 Calc. 532.— IND. 

182 ix. .] — Cruise v, Burke, 

[1919] 2 I. R. 528.— IR. 

182 X. .] — Sheppeard V. Fraser 

K , 11 Dual. (Ct. of Sees.) 446 ; 21 
IT. 123.— SCOT. 

182 xi. .] — Thomson v. Adam 

(1865), 4 Macph. (Ct. of Soss.) 29 ; 38 


Sc. Jur. 25. 
182 xil. — 

(1876), 2 R. 


-SCOT, 

-.] — Rak V. Linton, etc, 
(Ct. oj Sess.) 669 ; 12 


Gatawal V , Sahai Pakde DRA3n 


Sc. L. R. 398.— SCOT. 

182 xiii. .] — Macaulay r. North 

UiBT School Board (1887), 16 R. (Ct. 
of Sess.) 99 ; 25 Sc. L, R. 91,— SCOT. 

182 xiv. .] — M'CORMAOKt^.GLAS* 

aow OoRPN., [1910] S. O. 662.— SCOT, 

182 XV. .] — Acte done under the 

sanction of Sc within thb limits of the 
authority oonferred by judicial process 
are not aoUonabte as injuries unless 
done malloiously Sc without reasonable 
Sc probable cause. — H art v, Cohen 
(1899), 16 S. C. 363.— S. AF. 

T T ^ 
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Part XIV. — Appj:als from Quarter Sessions. 


1482. .] — An appeal against an order for 

removal was dismissed at the borough Sessions, 
for which notice of appeal had been given ; & 
an order for costs made in favour of resps. applts. 
not appearing pursuant to their notice. At the 
next sessions applts. applied to rescind the former 
order for costs, & to be allowed then to enter & 
respite this appeal to the following sessions, on 
the ground of mala fides on that part of resps. 
The sessions, however, after hearing all the facts, 
refused to grant the application : — Held : a 
mandamus to enter continuances & hear the appeal 
would not lie. — R. v. Bolton Recorder (1849), 
18 L. J. M. C. 139 ; 13 L. T. O. S. 143 ; 14 Jur. 
431 ; 13 J. P. Jo. 346. 

1483. .] — In an appeal against a poor rate 

applts, alleged in one ground of appeal tliat they 
were rated in a greater & higher propoition than 
twenty-five other persons, naming them. No 
notice of the grounds of appeal had been served 
on those persons. The sessions held, that for want 
of such notice the ground of appeal was defective. 
Applts. then proposed to abandon that ground of 
appeal & proceed on the others, but the sessions 
refused to permit them to do so, & dismissed the 
ai>peal. The ct. discharged a rule for a mandamus 
to compel the justices to hear the appeal. 

If a document is capable of the construction 
which has been put upon it by a ct. of quarter 
sessions, this ct. will not on an application for a 
mandamus exercise a power of review. When the 
sessions decided in favour of resps. applts. then 
proposed to abandon that ground of appeal & 
proceed on the others, but the sessions were of 
opinion that it was unsafe to permit them to do so. 
This appears to me a matt/cr which it was com- 
petent for the sessions to decide, I do not feel 
called upon to interfere with such decision 
(Erle, J.). — Newmarket Ry. Co. v. Dullingham 
(Churchwardens, etc.) (1850), 4 New Sess. Cas. 
87, 

1484. ,] — Two justices made a certificate, 

under Highway Act, 1835 (c. 50), for the diversion 
of a highway. The certificate stated that the 
justices had on the application of the surveyor of 
the highways \uewed the highway proposed to be 
diverted, etc., but did not show that the surveyors 
were authorised to make tlio application. On 
appeal, by a party interested, the sessions held the 
certificate bad on this ground, & refused to proceed 
further. 

A rule nisi having been obtained for a mandamus 
to enter continuances & hear the appeal : — Held : 
the appellate jurisdiction, given to the sessions by 
Highway Act, 1835 (c. 50), was not limited to the 
points mentioned in sect. 89, but was general ; & 
consequently the sessions had jurisdiction to 
entertain the question whether the certificate 
was good or bad ; but having exercised their 
jurisdiction, mandamus did not lie, even if they 
were wrong. — R. r, Worcestershire JJ. (1854), 
3 E. & B. 477 ; 2 C. L. R. 1333 ; 23 L, J. M. 0. 
113 ; 22 L. T. O. S. 332 , 18 Jur. 424 ; 18 J. R. Jo. 
263 ; 118E. R. 1221. 

AnmtcUipm : — Consd. R. v . Harvey (1874), L. K. 10 Q. B. 

16. Rsfd. Wright V, Frant OverseerH (i863), 4 B. & S. il8. 

Mentd. R. v. Maule (1871), 41 L. J. M. C. 47. 

1485. .] — Exp, Martin (1876), 40 J. P. Jo. 

133* 

Annotation Consd. Sharp r. Wakefield (1888), 63 J. 1*. 20, 

1486. .] — Applt. was convicted by a metro- 
politan police magistrate under Vacancy Act, 
1824 (c. 83), s. 4, which makes punishable as a 
rogue & vagabond “ every person . . . using any 
subtle craft, means, or device, by palmistry or 
otherwise, to deceive & impose on any of His 


Majesty's subjects.” The conviction described 
the offence as “ unlawfully using certain subtle 
craft, means & device,” omitting the words “ by 
palmistry or otherwise.” Upon appeal to the 
Middlesex sessions, the proceedings commenced 
with an objection from applt. that the omission of 
the above words made the conviction bad. The 
justices, after hearing the point argued, retired, 
& on their return the assistant judge gave what 
purported to be the decision of sessions, quashing 
the conviction on the objection taken to it. 
Upon application for a mandamus to sessions to 
hear the appeal on the merits, it was proposed to 
show by affidavits from the justices that the 
decision given by the assistant judge was contrary 
to the opinion of a majority of the justices forming 
the ct., & that after such opinion had been com- 
municated to him, he pei‘sisted in giving his 
decision a;S that of sessions : — Held : (1) the order 
of sessions having been duly recorded, it was too 
late to inquire whether it did or did not represent 
the opinion of the majority of the justices ; & 
(2) the decision upon the form of the conviction 
was not a decision upon a preliminary matter, but 
a hearing & adjudication upon the merits, which 
upon a mandamus could not be reviewed. — R. v, 
Middlesex JJ. (1877), 2 Q. B. D. 516 ; 41 J. P. 
629 ; 25 W. R. 510 ; sub nom, R. v. Middlesex 
JJ., Slade’s Case, 46 L. J. M. C. 225; 36 L. T. 
402. 

Annotations : — As to (2) Retd. R. v . Essex JJ. (1883), 49 

1j. T. 177 ; U. V . Slade, Kx p . Saimdors, R. v. London JJ., 

Kx p , SaunderH (1896), 64 L. J. M. C. 273; R. v . Customs 

& Excise Comrs., [1913] 3 K. B. 483. 

1487. .] — Where licensing justices have 

refused the renewal of a Ucense to the holder thereof 
in respect of a house which had been continuously 
licensed from a date before 1869 for the sale of beer 
to be consumed on the premises, the mere fact that 
the justices had not in writing stated the grounds 
for their decision as they are required to do by 
32 <fe 33 Viet. c. 27, s. 89, does not entitle the holder 
of the license to have the decision reversed & the 
license granted. 

When in such circumstances the ct. of quarter 
sessions has overruled the objection that the 
licensing justices have so failed to state their 
reasons & has heard the case on its merits, appet. is 
not entitled to a mandamus to the licensing justices 
to hear & determine the application. It has 
already been heard & determined. — Ex p, Uorman, 
[1894] A. C. 23 ; 63 L. J. M. C. 84 ; 70 L. T. 46 ; 
58 J. P. 316 ; 10 T. L. R. 128 ; 6 R. 89, H. L. ; 
affg. S. C. sub nom. Re Glamorganshire Sessions, 
Ex p. Gorman (1892), 8 T. L. R. 642, C. A. 

1488. .] — Where quarter sessions have 

decided as to the sufficiency of the plan, the ct. will 
not interfere by mandamus to compel them to 
enrol the certificate. — R. v, Surrey JJ., [1908] 
1 K. B. 374 ; 77 L. J. K. B. 167 ; sub nom, R. v. 
SURRB.Y JJ., Ex p. Locke King, 98 L. T. 42 ; 72 
J. P. 53 ; 24 T. L. R. 185 ; 6 L. U. R. 98, D. 0. 

1489. Reasons for decision not satisfactory.] 

— R. V. Leicestershire JJ., No. 1054, ante, 

1490 . .] — Upon application for a 

mandamus, to enter continuances & hear an appeal, 
this ct., being of opinion that the sessions had 
rightly disposed to the case upon the facts, refused 
to interfere, although the reasons on which the 
decision rested were not satisfactory. — R. v. West 
Riding of Yorkshire JJ., Longwood v, Halifax 
(1842), 2 Q. B. 706 ; 1 Gal. & Dav. 630 ; 11 L. J. 
M. C. 67 ; 6 J. P. 153 ; 6 Jur. 531 ; 114 B. R, 275. 

AnnotaHons : — ^Diltd. R. v. Briglithelmston (1842), 3 Q. B. 

342, Bold. R. e. Anglesea JJ. (1843), 12 L. J. M. 0. 131 ; 

R. V. Montgomeryshiro JJ. (1845), 14 L. J. M. 0. 142. 

Mentd. R. v. Brlsby (1849), 18 L. J. M. C. 157. 



484 Malicious Prosecution and Procedure. 


Sect, 2. — Malice: Suih-aecl. 1, A. <& B. {a), (b) & 
(c); svb-sect 2, A,] 

prosecution. The jury having? found a verdict 
for pltf., on the ground that deft, was actuated by 
malice in indicting pltf., the ct. refused to disturb 
the verdict. — Hughes v» Reeves (1828), 7 L. J. 
O. 8. C. P. 81. 

194 , ™ — .] — MusGROVE V. Newell, No. 267, 
post 

196. Browne i?. Straj>ling, No. 55, 

ante, 

196. .] — I apprehend that, if three things 

concur, the person prosecuting the proceedings 
is liable to an action. First, if the proceeding be 
really without foundation ; & this must be 

evidenced by the proceedings having finally ter- 
minated in favour of pltf., whether the proceedings 
be in bkpcy. or by indictment. Secondly, the 
proceeding must have been taken without reason- 
able & probable cause. Thirdly, lest persons 
should be deterred, by fear of the consequences, 
from enforcing the law with despatch upon bond 
fide suspicion, before a man can be made re- 
sponsible, it must bo shown that, in taking the 
proceeding, he was actuated by malice or by some 
bad motive. ... In considering the question of 
reasonable & probable cause, it is quite right to 
take the opinion of the jury whether at the time 
when the proceeding was taken, deft, really 
believed it was a well-founded proceeding. . . . 
I apprehend that the mere fact of deft, taking the 
proceedings with the knowledge & belief that they 
could not properly be taken, would be some evi- 
dence of malice (Cleasby, B.). 

Malice in a legal sense means an act done 
without just cause or excuse (Martin, B.). — 
Johnson v, Emerson (1871), L. R. 6 Exch. 329 ; 
40 L. J. Ex. 201 ; 25 L. T. 337. 

Annotation : — Reid. Quartz Hill Consolidated Gold ^lining 

Co. r. Eyre (188^1), 11 Q, B. D. 671. 

197. .] — Hicks v. Faulkner, No. 18, ante, 

198. ,] — ^Abratii V. North Eastern Ry. 

Co., No. 418, post 

199. .] — Vagg V. Kemp (1887), 4 T. h. R. 

52, N. P. 

200. .] — Tharby V. Bayfield & Darling 

(1887), 4 T. lu R. 62, N. P. 

201. .] — Watson v. Smith, No. 119, ante, 

202. — — Quinn v. Leathem, No. 365, post 

203. .] — Trebeck V, Croudace, No. 349, 

post, 

204. .] — Meering V, Orahamb-White 

Aviation Co., Ltd., No. 317, post 

B. Civil Proceedings, 

{a) In General, 

205. Essential to action.] — A man shall not be 
punished by way of action, upon the case, or 
otherwise, for prosecuting a matter against another. 


by a legal w^, & course of jitstice (Coke, C.J.). — 
Anpield V, Fbvebhill (1614), 2 Bulst. 269 ; 1 
Roll. Rep. 61 ; 80 E. R. 1113. 

Annotation : — Mentd. London Corpn. r. Cox (1807). L. R. 

2 H. L. 239. 

206. .] — Traverse v. Daws (1673), Freem. 

K. B. 324 *, ‘89 E. R. 240. 

207. .] — Goslin V, WiLCOCK, No. 86, ante, 

208. .] — SCHEIBEL V. Fairbain, No. 96, 

ante, 

209. .] — In an action for maliciously 

holding to bail, it is not sufficient to prove that the 
writ was sued out after payment of the debt, if 
the circumstances afford no inference of malice ; 
but in such case evidence of actual malice must be 
given. — G ibson v. Craters (1800), 2 Bos. & P. 
129 ; 126 E. R. 1196. 

Annotations Consd. Nicholson v. CoKhlll (1825), 6 Dow. & 

Ry. K. B. 12 ; Lewis v. Morris (1834), 4 Tyr. 907 ; Saxon 

V. Castle (1837), 6 Ad. & El. 052 ; Clissoid v. Cratchley, 

11910] 2 K. B. 244. 

210. .] — Page v, Wiplb, No. 96, ante, 

211. — — .] — Sinclair v, Eldred, No. 300, 

212. .] — Turner v. Turner, No. 401, post, 

213. .] — Pltf. was arrested by the indorsee 

of a bill of exchange, purporting to be drawn on 
him, & accepted by him. In fact the acceptance 
was not his. This is not sufficient to support an 
action for a malicious arrest, dofte. having acted 
under mistake, without malice. — S pencer v, 
Jacob (1828), Mood. ^ M. 180, N. P. 

214. .] — In an action for a malicious arrest, 

pltf.’s counsel had closed his case, & deft.’s counsel 
had begun to address the jury, when the Ijord 
Chief Justice said, he would nonsuit, on the ground 
that there was no evidence of malice. — G eorge v. 
Radford (1828), as reported in 3 C. & P. 464, N. P. 

215. .] — Lewis v, Morris, No. 312, post 

216. .] — A, being indebted to B., B. sued 

out bailable process, wliich he delivered to the 
sheriff to execute, ifc’the sheriff arrested A. whilst 
he was attending a trial as a witness under t 
subpoena : — Held : an action on the case was noi 
maintainable by A. against B. for procuring A 
to be illegally arrested, it not being shown that B 
had any knowledge that A. was attending as t 
witness when he delivered the writ to the sheriff tc 
be executed. — S tokes v. White (1834), 1 Cr, M 
& R. 223 ; 2 Dowl. 703 ; 4 Tvr. 786 ; 3 L. J. Ex 
321 ; 149 E. R. 1062. 

Annotations : — Conad. Aga Kurboolie Mahomed v. T 

(1843), 3 Moo. Ind. App. 164. Retd. Lloyd v. Wood (1836 

5 Ad. & El. 228. Mentd. Easteni Counties Ry. r. Brooi 

(1851), 15 Jut. 297. 

217. .] — Pltf. gave defts. a warrant o 

attorney to "enter up judgment if certain cost 
should be unpaid within four days after the maste 
should have taxed the same. Defts. procure< 
a taxation exp, ; &, by an incorrect representation 
to the master, obtained from him an allocatur fc 
more costs than they were entitled to. By orde 


PART IV. SECT. 2, SUB-SECT. 1.— 
B. (a). 

2061, Essential to action .] — Mit- 
chell V. McMurrich (1892), 22 O. R. 
712.— CAN, 

20511. .] — POLLON V, Kobzab 

School District No. 3597 of Sas- 
katchewan (Sask.), [1919] 3 W. W. R. 
771.— CAN, 


-.1 — In an action of dan 
— for mallck 


206111.- 

_ for malicious proBccutlon 
Held : pursuer was not entitled to a 
issue of malicious prosecution as di 
fenders were privileged in their actio 
St there were no facts set forth froi 
which malice St want of probable oauf 
could be inferred.— C halmers t?. Bai 
clay, Perkins St Co., Ltd, [191! 


S. C. 521.— SCOT. 

206 iv. .] — Whore a person has 

sot the law In motion, whether in a 
civil or a criminal case, If damages are 
claimed from him for so doing, the 
declaration must aver malice. Sc malice 
must be proved. — Beukkb v. Steyn 
(1877), Buch. 22.— S.AF. 

206 V. .] — To sustain an action 

for damages for having wrongfully 
obtained an iRterdiot, pla. must allege 
St prove that deft, obtained the inter- 
dict maliciously Sc without reasonable 
St probable cause. — Beck v. Holland 
St 00, (1883). 1 8. A. R. 89.— S. AF. 

206 Vi. .] — Clarke St Co. e. 

Johnson (1883), 3 E, D, C. 248. — 

S. AF. 


206 vii. Cohen, QoLDScHimr 

& Co. V, Stanley (1884), 1 S. A. I 
133.— S, AF. 

206 viii. .1 — A person who clain 

damages sustained by civil prooeedinj 
must show, not merely that the pr« 
ceedings were wrongful, but also th 
they were malicious. — Schbeiber 
Paper, [1906] E, D. C, 34.— S. AF. 

206 ix. .] — When a person 1 

stitutes legal proceedings malloiousl 
Sc they result In damage, an action w 
lie against him for damages tb 
created. In such an action both mall 
St special damage must be alleged.' 
PuTPETT V. Fennell St Austin, [190 
E. D. C. 8.— 'S. AF. 

206 X. .] — Khan v. Deen 

(1907), 24 8 . C. 396.— S. AF. 
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of a judge, on summons, a new taxaticfn was 
directed, pending which defts. arrested pltf. 
Afterwards the new taxation was had, the costs 
were reduced. Pltf. declared in case for a wrongful 
arrest, & defts. pleaded that the costs had been 
taxed &> a sum found due, for which they arrested : 
— Held : (1) pltf. might properly sue in case for a 
malicious arrest, & was not bound to declare for a 
deceitful representation to the master ; (2) judg- 
ment must be arrested, because, the declaration, 
which set out the facts of the case, alleged only 
that defts. had wrongfully & injuriously delivered 
the writ to the sheriff, not adding maliciously. — 
Saxon v, Castle (1837), 6 Ad. & El. 652 ; 1 Nev. 
& P. K. B. 661 ; Will. Woll. & Dav. 305 ; 0 U J. 
K.B. 177; 112E. K.251. 

Annotations : — As to (2) Conid. Do Medina v. Grove (1846), 

10 Q. B. 152. Reid. Churchill v. Slgrgers (1854), 6 E. & B. 

929. 

218. .] — Deft., telling a bail that his 

principal was likely to abscond, procured from him 
directions to take his affidavit of justification off 
the file. The directions having been given too 
late, deft, obtained, by moans of them, an order of 
a judge for the surrender of the principal : — Held : 
an action did not lie against him for this proceed- 
ing, at the suit of the principal, without alleging 
& proving express malice. — Porter v. Weston 
(1839), 5 Bing. N. C. 715 ; 8 Scott, 25 ; 8 L. J. 
C. P. 349 ; 3 Jur. 507 ; 132 E. R. 1275. 

219. .] — Where, in a suit in equity, an 

order was made that G. should pay into the name 
of the Accountant-General, in trust in the cause, 
a certain sum admitted by his answer to have been 
the amount of the sale of a trust fund ; & the solr. 
for pltf. in the suit registered it under Judgments 
Act, 1838 (c. 110), s. 19, & G. was in consequence 
prevented from disposing of his lands : — Held : 
the registering of the order was not of itself a 
wrongful act, & no action could be maintained for 
it without proof of malice, — Gibbs v. Pike (1842), 
9 M. & W. 351 ; 1 Dowl. N. S. 409 ; 12 L. J. Ex. 
257 ; 6 Jur. 465 ; 152 E. R. 149. 

Annotations : — ^Reld. Allen Flood, fl898] A. C. 1. Hsiltd* 

Kennedy v. Hilliard (1859), 1 L. T. 78 ; Seaman v. Nether- 

clift (1876), 1 C. P. D. 540. 

220. .] — In an action for maliciously 

arresting pltf. for debt on a capias, on the ground 
that he was about to leave the country, the gist 
of the action is not that the then pltf. had no 
reasonable & probable ground to believe that the 
party arrested was about to leave the country, 
but it is the falsehood & fraud used to obtain the 
judge’s order to arrest ; & unless a declaration for 
a malicious arrest contain allegations of falsehood 
& fraud in the obtaining such order, it will bo bad 
on special demurrer. Semble : a declaration 
containing the allegation that deft, falsely procured 
the judge to make an order to arrest pltf. is good 
after verdict on a motion to arrest the judgement. — 
Daniels v. Fielding (1846), 16 M. & W. 200 ; 4 
Dow. & L. 329 ; 16 L. J. Ex. 153 ; 8 L. T. O. S. 
474 ; 11 J. P. 638 ; 153 E. R. 1159 ; sub nom. 
Graham v, Sandrinelli, Talbot v, Bulkeley, 
Daniels v. Fielding, 10 Jur. 1061. 

Anjwtaiions :—Relld, Bryant v. Bobbett (1847), 10 L. T. 

p. S. 208 ; Hass v. Norman (1850), 19 L. J. Ex. 329; 

Seymour v. Brooks (1867), 15 W. R. 587 ; Johnson v. 

Emerson (1871), L. R. 6 Exoh. 329. 

221. .] — Db Medina v. Grove, No. 352, 

post 

222. .] — Pltf. was in custody under an 

attachment from the Ct. of Ch., for non-payment 
of costs to pltf. in a suit in equity, deft, in this 
®^jtion. After the costs were paid, the solr. of 
pltf, in eqiilty, the now deft., refused to give an 
order to tne sheriff to discharge pltf., saying, let 


him go to the ct. to purge liis contempt. The judge 
in equity discharged him on motion ; — Held : no 
action was maintainable for refusing to give the 
order to the sheriff, & thereby prolonging pltf.’s 
imprisonment, except on proof of express malice. — 
Moore v. Guardner (1847), 16 M. & W. 595 ; 8 
L. T. O. 8. 414 ; 153 E. R. 1327. 

223. .] — Churchill v. Siggers,^ No. 527, 

post, 

224. .] — An action was brought against 

overseers of the poor for maliciously, & mthout 
reasonable or probable cause, obtaining a warrant 
for arresting pltf. for poor rates, they knowing that 
he was privileged from arrest pending his examina- 
tion under 12 & 13 Viet. c. 106, s. 111. There was 
a count for false imprisonment. Pltf. owed for 
two poor rates before his bkpey., & for one allowed 
<fe published after it. Pltf. obtained protection 
from arrest under the bkpt. law. The rates were 
then demanded of him, &; not paid. Defts. applied 
to a justice. A summons was issued, calling on 
him to appear before the justices to show cause why 
he liad not paid the rates. He indorsed on the 
summons that his goods were under the protection 
of the Ct. of Bkpey. ; but did not appear to show 
cause. The justices issued a distress warrant 
against pltf. His goods havdng been seized under 
the bkpey., a return of nulla bona was made to the 
warrant. On that return the justices issued a 
warrant for pltf.’s imprisonment, in default of pay- 
ment, pltf. was arrested & imprisoned under it 
by direction of defts., who knew all the facts : — 
Held : there was no evidence of malice, or want of 
reasonable or probable cause for obtaining the 
warrant ; k, there was no ground for maintaining 
an action against defts. on either count. — Phillips 
V, Naylor (1859), 4 H. & N. 565 ; 28 L. J. Ex. 
225 ; ,33 L. T. O. 8. 167'; 23 J. P. 660 ; 5 Jur. N. 8. 
966 ; 7 W. R. 504 ; 157 E. R. 962, Ex. Ch. 

Annotations: — ^Mentd. Re Dickens (1862), 5 L. T. 776 ; 

Ames V. Waterlow (1869), L. R. 5 C. P. 53. 

225. .] — Sommerville v. Mirehousb, No. 

359, post, 

226. .] — Gibson v. Veasey, No. 379, post, 

227. .] — Johnson v, Emerson, No. 196, 

ante. 

228. .] — Deft., on the advice of his soh’., 

erroneously registered as a bill of sale an inventory 
& receipt of pltf.’s whereby pltf. was damaged in 
his credit ; — Held : to make deft, liable in an 
action want of reasonable & probable cause & 
actual malice must both be proved. — H orsley v. 
Style (1893), 69 L. T. 222 ; 58 J. P. 38 ; 9 
T. L. R. 605 ; 4 R. 574, C. A. 

229. .] — Clissold v, Cratchley, No. 16, 

ante, 

(b) Wrongful Arrest of Ship, 

Sec Admiralty, Vol. I., pp. 102, 165, Nos. 709, 
710, 748-753. 

(c) Bankruptcy Proceedings, 

See Bankruptcy, Vol. V., pp. 1000, 1001, Nos. 
8165-8174. 


Sub-sect. 2. — What Constitutes Malice. 

A. General Rules, 

230. Acting without Just cause or excuse.] — 

Jones v, Givin, No. 25, ante, 

231. .] — Cohen v, Morgan, No. 30, ante. 

282. .] — Malice in common acceptation 

means ill will against a person, but hi its leg^ sense 
it means a wrongful act, done intentionally, with- 
out just cause or excuse (Bayley, J.). — ^Bbomage 
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Malicious Prosecution and Procedure. 


Sed. 2, — Malice: Sub-sect. 2, A, & B.] 

V . Prosser (1825), 4 B. & C. 247 ; I C. & P. 673 ; 
6 Dow. & By. K. B. 296 ; 3 L. J. O. S. K. B. 203 ; 
107 E. B. 1061. 

Annoialions : — ^Reld. Mitchell v, Jenkins (1833), 5 B. & Ad. 
688 ; Wason v. Walter (1868), L. R. 4 Q. B. 73 ; Kenwood 
V, Harrison (1872), L. H. 7 C. P. 606 ; Clark v, Molyneux 
(1877), 3 Q. B, D. 237 ; Capital & (bounties Bank v. 
Henty (1882), 7 App. Cas. 741 ; Hicks t?. Faulkner (1882), 
46 Ij. T. 127 ; Mogrul H.H. Co. v. McGregor, Qow (1889), 
23 Q. B. D. 598 ; Nevill v. Fine Arts & General Insce., 
[1895J 2 Q. B. 156 ; Allen e. Flood, [1898J A. C. 1 : Quinn 
V. Leathern, [1901] A. C. 495. Menta. Blackburn v. 
Blackburn (1827), 1 Moo. & P. 33 ; Padmore v, Lawrence 
(1840), 4 J. P. 42 ; Coxhoad v, Richards (1846), 2 C. B. 
569 ; Henderson v. Broonihead (1859), 7 W. R. 492 : R. 
V. Munslow, [1895] 1 Q. B. 768 ; London Assocn. for 
l^rotectlon of Trade v. Greenlands, [1916] 2 A. C. 15. 

233. .]— Johnson v . Emerson, No. 196, 

ante. 


234. .]— Quinn v . Leatuem, No. 366, post. 

235. Any Improper or indirect motive — Not 
spite or hatred only.]— (1) In an action for a 
malicious arrest, malice is a question of fact for the 
jury, who are at liberty, but not bound, to infer 
it from the want of probable cause ; & where a 
creditor had caused his debtor to be arrested for 
£45, knowing that there was a set-off to the amount 
of £16 5s., but instructed the bailiff who made the 
aiTest, to allow the set-off in case the debtor would 
settle the debt ; & the judge, upon the proof of 
these facts, was of opinion that there was no pro- 
bable cause for the arrest, & that there was malice 
in law, inasmuch as the act of causing the party to 
be arrested for a larger sum than he owed was 
wron^ul, &, therefore told the jury that the only 
question for them was the amount of damages ; 
the ct. granted a new trial, on the ground that it 
ought to have been left to the jury to find whether 
there was malice or not, 

[In an action for malicious arrest] malice is a 
question of fact which ought to be left to the jury 
(Taunton, J.). 

I have always understood the question of 
reasonable & probable cause on the facts found to 
be a question for the opinion of the ct., & malice 
to be altogether a question for the jury (Den- 
man, C.J,). 


(2) I have always underetood, since the case oi 
Johnstone v. Sutton^ No. 2, ante, that no poini 
of law was more clearly settled than that 'in every 
action for a malicious prosecution or arrest, pltf. 
must prove what is averred in the declaration, 
viz, that the prosecution or arrest was malicious 
& without reasonable or probable cause ; if there be 
reasonable or probable cause, no malice, howevei 
distinctly proved, will make deft, liable ; but when 
there is no reasonable or probable cause, it is foi 
the jury to infer malice from the facts proved 
• . . the term maUce in this form of action is not 
to be considered in the sense of spite or hatred 
against an individual, but of mulxis animus, & 
^ denoting that the party is actuated by improper 
& indirect motices (Parke, J.). — Mitchell v< 
Jenkins (1833), 5 B.& Ad. 588 ; 2Nev. &M. K.B. 
301 ; 3 L. J. K. B. 35 ; 110 B. R. 908. 

Atmot^io^ : -As to (2) Refd. Porter r. Weston (1839), i 

Medical Assocn., [1919] 1 
A 4 o Mentd. Padmore v. Lawrence (1840), 

4 J. P. 42 ; Hicks v. Faulkner (1882), 46 L. T. 127. 


286. .] — In an action against an 

attorney for a malicious arrest, the jury must be 
satisfied of the absence of any Just demand on the 
part of his client, & also that the attorney knew 
that there was not any such demand ; & applying 
the law for some purpose of his own, or for some 
other ill purpose which the law calls malicious, 
committed the injury complained of by pltf. In 
such a case it is not necessary to prove malice 
in the ordinary sense of the word ; any improper 
or sinister motive will be sufficient. — Stocklby v. 
Hornidgb (1837), 8 0. & P. 11, N. P. 

237. ,] — E. having obtained a judg- 

ment against P. & T., he, by H., his attorney, 
sued out concurrent writs of ca. sa. into London &; 
Surrey. F. was taken on the former writ, &, on 
giving to H. a promissory note jointly with B. as 
his surety, was discharged. No notice of this was 
given to the sheriff of Surrey, & he took T. on the 
other writ of ca, sa. In an action against H. for 
maliciously omitting to give notice to the sheriff 
of Surrey, that the judgment had been satisfied 
by the arrangement with F. : — Held: (1) to 
support this action, the jury must be satisfied that 
there was malice ; but to constitute malice it 
was not necessary that H. should have acted from 
any spite or ill will, or the like, but that, if he fwjted 
as he did from any indirect motice, such as to get 
the debt for his client from T., or to get more costs 
for himself, that would be malice for this purpose ; 
(2) the mere fact of H. not giving notice to the 
sheriff of Surrey that the judgment had been 
satisfied was one from which alone the jury might 
infer malice ; but if they thought that H. had been 
defrauded when he received the promissory note, 
or had taken it on a representation that the parties 
were solvent when they were not so, this would 
go to negative the malice. — Tebbutt v . Holt 
(1844), 1 Car. & Kir. 280, N. P. 

Annolation : — Generally, Mentd. Cliesold v. Cratchloy, [1910] 

2 K. B. 244. 

238. .] — Quinn v . Lbathem, No. 365, 

post. 

239. .] — To satisfy the term 

maliciously, as used in this declaration, it is not 
necessary that there should have been any spite 
or revenge in deft, towards pltf. If from any 
indirect motive as to extort money to which he 
was not fairly entitled, deft, acted as is here com- 
plained of, that will be sufficient (Watson, B.). — 
Clark v . Mansford (1868), 1 P. & F. 362. 

240. .] — Hicks v . Faulkner, No. 

18, ante. 

241. .] — Haddrick V. Ueslop, No. 409, 

post. 

242. -,]— Any motive other than that of 

simply instituting a prosecution for the purpose of 
bringing a person to justice, is a malicious motive 
on the part of the person who acts in that way ; 
& it appears to me in the present case that the 
prosecution of a person for the purpose of frighten- 
ing others, & thereby deterring them from com- 
pntting depredations upon the property of the co., 
is not a motive of such a direct character as to 
afford a legitimate foundation for a criminal 
prosecution, I therefore think that, as against 


PART IV, SECT. 2. SUB-SECT. 2.~A. 

2Ai i. Any improper or indirect 

ve for a prosecution, 
oth^ than that of wishing to bring a 
^ iustloe, is evidence of 

*• ^ 

V. Wilson 

(1913), 26 W. L. R. 317 ; 14 D. h. R. 
816 ; rctjsd*, 28 W. L. R. 202 ; 16 


D. L. R. 852.— CAN, 

241 iii. .] — PRtRST V. McGuire 

(1916), 43 N. B. R, 469i— ^AN. 

241 iv. .] — In an action for 

malicious prosecution pltf. must prove 
that the proceedings were initiated in 
a malicious spirit, that Is, from an 
indirect or improper motive. & not 
in furtherance of justioe. — S mith p . 
Rural MuNiciPAiiTy of Laoadbna 
No. 228 dc McTackjabt, [1924] 1 


W. W. R. 36 ; 18 Saak. L. R. 23.— 
CAN. 

241 v. .] — Malice, in an action 

for malloioufi prosecution, is not to be 
oonslderod in the sense of spite or 
hatred a^nst an individual hut of 
mcUua ammua, as denoting that the 
party is actuated by Improper & In- 
direct motives. — Bhxm Sen v . Stta 
Ram (1902), I. L. R. 24 AU. 363.— 
IND. 
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deft, there was abundant evidence of malioe to 
support the action (Alderson, B.). 

I think that the fact of deft, prosecuting pltf., 
not for the purpose of punishing him , but to make 
him an example to others, is ample evidence of 
malice (Martin, B.). — Stevens v. Midland 
Counties Ry. Co. (1854), 10 Bxeh. 352 ; 2 
C. L. R. 1300 ; 23 L. J. Ex. 328 ; 23 L. T. O. S. 
70; 18J. P.713; 18 Jur. 932 ; 166 E. R. 480. 

Aniwtaiiotif ;~Refd. Bank of Now South Wales v. Owston, 
(1879), 4 App. Gas. 270 ; Edwards v. Mid. Ry. (1880), 

Courage, Croft v. Same (1890), 
Soo**' M Carlton Bank, [1899] 1 Q. B. 

oSS' (1858), 27 L. J. Q. B. 

229 ; Pratt v. British Medical Assocn., [1919] 1 K. B. 244. 

243. .] — Shufflebottom v. Allday, No. 

268, post, 

244. .] — Melia V. Neate, No. 293, post. 

246. .] — Abrath V. North Eastern By. 

Co., No. 418, post. 

246. .] — Malice, in its widest & vaguest 

sense, has been imid to mean any wrong or indirect 
motive ; & malice can be proved, either by show- 
ing what the motive was & that it was wrong, or 
by showing that the circumstances were sach that 
the prosecution can only be accounted for by 
imputing some wrong or indirect motive to the 
prosecutor. . . . There may be such plain want 
of reasonable & probable cause that the jury may 
como to the conclusion that the prosecutor could 
not honestly have believed in the charge he made, 
& in that case want of reasonable & probable cause 
is evidence of malice. But I am not prepared to 
assent to the proposition that, where there is want 
of reasonable & probable cause, the jury may 
always find malice, no matter what the circum- 
st^ces may be (Cave, J.).~-Brown v. Hawkes, 
[1891] 2 Q. B. 718 ; 60 L. J. Q. B. 332, D. C. ; 
ajO^d., [1891]2Q. B. 725,C.A, 

Ammtalioru :-~Refd. Carder v. Peninsular & Oriental Steam 
Navigation (3o. (1892), 8 T. L. 11. 335 ; Oornford v. CJarlton 

U915J 627^ ' Bradshaw v. Waterlow, 

247. ,] — Meering V. Grahame-White 

Aviation Co., Ltd., No. 317, post. 

Presumption of malice.] — See Sub-sect. 4, post. 

B. Particular Instances. 

248. Unreasonable delay In laying charge.] — 

Tailor & Towlin’s Case (1628), Godb. 444 ; 78 
E. R. 261. ' 

Annotation .-—Reid. R. v. Turner (1810), 13 East, 228. 

249. Advertising Indictment.] — -In action for a 
malicious prosecution, an advertisement put in 
the papers by deft., pending the indictment, is 
evidence, though an information had been granted 
tor it.— C hambers v. Robinson (1726), 2 Stra. 
691 ; 93 E. R. 787. 

Awnofofions .^“Folld. Wicks v. Fentham (1791), 4 Term Rep. 
^47. Mentd. Beardmore v. Carrington (1764), 2 Wlls. 244. 

260. Attempting Justification of charge — In 
gross Ignorance of law.] — A., takes a bank note in 
the course of his business, which he pays to B., 
the note is afterwards stopped at the bank as a 
forged note, & is brought by an inspector to A. who 
immediately pays to B. the amount of the note, & 
refuses to give it up to the inspector, insisting on 
his right to retain it, in order to recover the amount 
from the person from whom he received it. The 
insp^tor, in the absence of all circumstances of 
suspicion, is not justified in charging A. before a 
magistrate with feloniously having the note in his 
possession, knowing it to be forged for the purpose 
of compelling him to give up the note. By 


possession, under Bank Notes Forgery Act, 1805 
(c. 99), is meant the original possession of a note 
acquired in an illegal mode, & not a subsequent 
possession like the above, where the original 
possession was legal. 

The possession which is made felonious by the 
statute, is to be understood of an original possession 
of a note obtained by unlawful means. This I 
consider to be so clear that to press a commitment, 
under circumstances like the present, is such a 
crassa ignorantia that it amounts to malice (Lord 
Ellenborough, j.). — Brooks v. Warwick (1818), 

2 Stark, 389, N. P. 

261. Refusal to sign authority of discharge — 
After debt settled — Defendant in custody under 
oa. sa.] — Pltf. is bound to accept from deft, in 
custody under a ca. sa. the debt & costs, when 
tendered in satisfaction of his debt, & to sign an 
authority to the sheriff to discharge deft, out of 
custody. An action on the case will lie against 
pltf. for having maliciously refused so to do ; & 
the refusal to sign the discharge is sufficient primd 
facie evidence of malice in the absence of circum- 
stances, to rebut the presumption. — Crozer v. 
Pilling (1825), 4 B. & C. 26 ; 6 Dow. & Ry. Iv. B. 
129 ; 107 E. R. 909 ; sub nom. Croyer v. Pilling, 

3 L. J. O. 8. K. B. 131. 

Annotations: — Consd. Dnny v. Hounafleld (1840), 11 Ad, 
& EJ. 100. Apld. Phillips V. Goiioral Orimibiis Co. (1880), 
50 L. J. Q. B. 112. Refd. Lewis V. Morris (1834), 2 Cr. & M. 
712 ; Saxon v. Castle (1837), 6 Ad. & El. 652 ; Hounsfleld 
r. Drury (1839), 11 Ad. & El. 98 ; De Medina r. Grove 
(1846), 10 Ci. B. 152 ; Moore v. Guardner (1847), 16 
M. & W. 595 ; Hemmine: u. Halo (1859), 7 C. B. N. S. 487 ; 
Ciibiti 17. Gamble (1919), 35 T. L. R. 223. Mentd. Savory 
17. Chapman (184()), 11 Ad. & El. 829; Lee v. Dangar, 
Grant, [1892], 1 Q. B. 231. 

262, Holding to ball — Inferior court,] — Smith v. 
Cattle (1768), 2 Wils. 376 ; 95 E. R. 870. 

253. Bailable sum not due.] — Jackson v. 

Buetj^.igh (1799), 3 Esp. 34, N. P. 

254. Person liable in representative 

capacity only.] — Fletcher v. Webb (1822), 11 
Price, 381 ; 147 E. R. 506. 

256. Admitted set-off not taken into account.] 
— Where there are mutual dealings between 
two parties, & items known to be due on each 
side of the account, an arrest for the amount of 
one side of the account, without deducting what is 
due on the other is malicious, & without probable 
cause. — Austin v. Debnam (1824), 3 B. Sz C. 139 ; 

4 Dow. & Ry. K. B. 653 ; 2 L. J. O. S. K. B. 207 ; 
107 E. R. 686. 

Anntotaion • — ^Refd. Churchill i7. Siggers (1854), 18 Jur. 773. 

256. Improper conduct towards accused — After 
apprehension.] — In an action by A. for the malicious 
prosecution by C. of an indictment against A. B,, 
evidence of the misconduct of C. towards B, after • 
his apprehension, tending to show the bad motives 
of C. is admissible. — Caddy v. Barlow (1827), 

1 Man. & Ry. K. B. 275 ; 1 Man. & Ry, M. C. 84 ; 
3^lh nom. Taddy v. Barlow, 6 L. J. O. S. M. C. 19. 

257. Arrest for amount In excess of sum due.] — 
Mitchell v. Jenkins, No. 235, ante. 

258. Knowingly causing arrest of privileged 
person.] — (1) If A. wilfully & maliciously cause B., 
an attorney in practice, to be arrested on mesne 
process, A. knowing him to be an attorney, an 
action on the case lies against A. for causing this 
arrest ; & the fact of A. having a good cause of 
action against B. for a large sum, will be no ground 
of defence, & the attorney of A. may be joined in 
the action if, besides acting as attorney, he co- 
operated with A. in causing the arrest. 

(2) In an action for a malicious arrest, the 
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3671. Arrest for amofunt tn excess of deft, having recovered a sum less than (1863), U U. C. R. 350, — CAN/ 
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question is, whether the original pltf. had a pro- 
bable cause of action for the amount for which 
he held the party to bail ; & not whether he had 
probable cause of action in the particular form of 
action brought ; thus where A. had a good cause 
of action on a covenant for a sum of £1,160 
against B, & C, separately, but not jointly, & he i 
sued B. & C. jointly, & arrested B. in that action, 
for that amount, it was held that an action for a 
malicious arrest would not lie by B. against A. 

(3) In considering whether there was probable 
cause for an arrest, the judge will not take 
expressions of general malice into his consideration, 
as tending to show a want of probable cause. 

(4) If in a declaration for a malicious arrest it 
be averred that pltf. was arrested, that allegation 
is satisfied by proof of a detainer. 

(5) It is admitted that pltf. was an attorney & 
as such he is privileged from arrest ; & if defts. 
caused him to be arrested, knowing him to be a 
pri-\ileged person, that knowledge is a circum- 
stance from which you may infer that they did 
it maliciously (Littledale, J.). — Witalley v. 
Pepper (183fi), 7 C. & P. 506. 

Annotaiim :—As to (!) Refd. The Walter D. Wallet, U893] 

P. 202 . 

259. Refusal to accept tender of debt & costs.] — 

In an action for maliciously & without reasonable 
cause refusing to accept a tender of debt & costs, 
for which pltf. was in execution at deft.’s suit, 
deft, may give evidence of probable cause, under 
the plea of not guilty. — Hounsfield v. Drury 
(1839), 11 Ad. & El. 98 ; 3 Per. & Dav. 127 ; 9 
L. J. Q. B. 33 ; 4 Jur. 24 ; 113 E. R. 351. 

Annotations : — Refd. Do Medina v. Grove (1847), 11 Jur. 

145 ; Mooro v. Quardner (1847), 16 M. Sc W. 695. 

260. Satisfaction of judgment debt — Failure to 
notify sherlff.l—TEBBUTT v. Holt (1844), 1 Car. 

& Kir. 280, N. P. 

Annotation Reid. aisBoldr. Cratcldcy, 11910] 2 K. B. 244. 

261. Attempt to set up colourable charge- 
ability.] — In an action for maliciously, & without 
reasonable or probable cause, charging pltf. with 
& causing him to be apprehended on a warrant for 
unlawfully running away & leaving his wife & 
children chargeable to a parish, it appeared that 
pltf. had left his wife children with her father, 

& went, as he alleged, in search of work. Deft., 
the brother of pltf.’s wife, at her request & with the 
consent of the father, who was unable to support 
his daughter, applied to the magistrate’s clerk, 

& by his advice a warrant was issued, & pltf. 
apprehended, by deft.’s instructions. Before the 
hearing deft, took pltf.’s wife to the overseer & 
obtained some relief, & she was taken to the work- 
house ; but there was some evidence that this was 
a colourable chargeability, Sc was done with a view 
to support the information. The justices dismissed 
the case, & thereupon the action was brought ; — 

was right in telling the jury 
that there was no reasonable or probable cause for 
the arrest, & although deft, acted under a mistake, 

J inight infer malice from his subsequently 
en^avourmg to set up a colourable chargeability. 
—•Heath v. Heape (1856), 1 H. & N. 478 ; 26 


L. J. M. C. 49 ; 20 J, P. 700 ; 5 W. K. 23 ; 166 
I E. H. 1289. 

AnnotcUion : — Mentd. Sweeney v. Spooner (1863), 3 B. & S* 

329. 

262. Prosecution not for punishment — Plaintiff 
to be held up as example.] — S tevens v. Midland 
Counties Ry. Co., No. 242, ante, 

268. Arrest lor debt — After bill for debt 
accepted.] — It will be evidence of malice in an 
arrest on mesne process that pltf. has taken a bill 
for the debt, & it will also negative reasonable Sc 
probable cause ; & though the party has been 
discharged on the condition of bringing no action 
for trespass, that does not preclude an action on the 
case. — M acpablane v. Ellis (1858), 1 F. &F. 288. 

264. Proceedings merely coercive — To secure 
speedier payment.] — M elia v. Neate, No. 293, 
post. 

265. Laying charge recklessly.] — S tewart v. 
Beaumont, No. 34, ante. 

266. .] — Johnson v. Emerson, No. 196. ante. 

267. Perseverance In prosecution — After repre- 
sentation as to probable innocence of accused.] — 
A, having reasonable & probable cause for 
supposing that B. made an assault on him with 
intent to rob him, went for a constable, who, on 
coming to the place, recognised B., & assured 
A. that he was a respectable man, & that he would 
be answerable for his coming forward to meet the 
charge. A., nevertheless, persisted in giving B, 
into custody, & on the following day preferred the 
same charge against him before a justice, who 
dismissed it. In an action by B. against A. for 
maliciously & without probable cause making 
such charge before the justice, the judge stated to 
the jury, that pltf. had reasonable k probable 
cause for suspicion in the first instance, but that 
he thought that, on the explanation mven by 
the constable, that reasonable & probable cause 
ceased ; & that if the jury were of opinion that 
deft, was satisfied with such explanation, but 
persevered in the charge from obstinacy or wounded 
pride, they should find for the pltf. ; — Held : that 
this direction was wrong ; for as the facts remained 
unaltered, the representation of the constable 
could not take away the reasonable & probable 
cause afforded by those facts. 

To support an action of this kind, there must be 
both malice in deft., & a want of reasonable & 
robable cause. It is admitted that even if there 
e excessive malice, if it is combined with probable 
cause, the action cannot be supported. So also, 
it is admitted that a total want of probable cause 
is sufficient evidence from which the jury may 
infer malice, inasmuch as in such case the party 
could have no ground for proceeding in the charge 
but a malicious one. But, on the other hand, 
from any degree of malice you cannot infer a want 
of probable cause ; that stands upon a class of 
facts to be looked at by themselves (Lord 
Abinger, C.B.). 

With respect to the question of malice, if deft, 
went on, though believing that there was no 
reasonable or probable cause, I should doubt 
whether it might not properly go to the jury 
whether his conduct was not malicious. If he was 

— In an action for malicious proBccu- 
tlon proof that deft-, endeavoured to 
use the criminal ct-s. as a moans for 
collecting a debt, establishes such 
medico as the law requires pltf. to 
prove.-— O lds tJ. Parts (B.C.), fl9l8] 2 
W. W. R. 682 .— can. 

l. jl-- Markxl V, Hince, 

BoKOVSKr V. Hinok, Bokovsky V. 
Hinck, [1920] 3 W. W. R. 191.— CAN. 

m. .1 — Friedman v. 


for punishmciU 
1 lamitff to pc field up as example.}^ 
A desire on the part of a oo. to make 
an oxauujle of one of their agents by 
having him arrested is an improper 
raoUve for such arrest, &, when coupled 
with an utter want of reasonable & 
pi^por ca^e, Justifles an Inference of 
nmiioe.— I YNB r. African Realty 

I AF^' E. D. C. 248.— 


E* To establish civil right.]— 

The instituting of criminal proceeding 
for the purpose of cstahllBhlng a oivl 
right amounts to the malice whicl 
must bo pi*oven In an action fo 
malicious pmsocutlon. — Ibbotson v 
Bkrxlky (B.C.), [19181 3 W. W. R 
1018.— CAN, 

, — Hurst n. Eluot 

(Alta.), [1919] 2 W.W. R. 849.— CAN 

k. As means of collecting debt. 
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in fact satwfled with the representation, the jnry 
perhaps might fairly infer that he could only be 
actuated in going on by malice (Alderson, B.).— 
Musgrove V, Newell (1836), 1 M. & W. 582 ; 2 
Gale, 01 ; Tyr. ^ Gr. 957 ; 5 L, J. Ex. 227 ; 150 
E. R. 667. 

An7wtati(^ :—Retd* Pauton v. WlllianiB (1841), 2 Q. B. 

169 ; Mchell V. Williams (1843), 12 L. J. Ex. 193 ; Hadrick 

V. Heslop & Ralne (1848), 17 L. J. Q. B. 313. 

268. .] — Deft# having been robbed 

gave information to a policeman, & on the follow- 
ing morning pltf . was arrested, when a large sum of 
money was found on him, & deft, said, on being 
shown the man, That is the man with a coat on 
his arm, although told that a person who had seen 
the parties who committed the robbery said pltf. 
was not the man. Pltf. was taken & kept in the 
lock-up ; when brought before the magistrate, 
the magistrate not being able to attend to the 
matter till the evening, it was postponed, 
when the deft, said he could not wait, & got the 
matter remanded till the following Monday, 
when no prosecutor appearing he was discharged. 
Subsequently deft, went before another magis- 
trate & took out a warrant, & some correspondence 
took place between pltf.’s solr., who always 
declared himself ready to produce pltf- & meet 
the charge, deft. the officer who held tlie warrant, 
the latter cautioning deft, not to arrest pltf., as 
lie would make himself responsible. Pltf. sur- 
rendered, but no prosecutor appeared, & he was 
discharged. There was also evidence, that deft, 
had urged pltf. to stop the action, each party 
paying his own costs, & stated that he deft, would 
then withdraw from the prosecution ; — Held : 
the remand till Monday was a judicial act of the 
magistrate, «fe therefore there was no false imprison- 
ment. The mere statement identifying a person 
in custody was a confidential communication & 
not slander ; but on the above facts there was an 
absence of reasonable & probable cause for taking 
out the warrant, &> ample evidence of malice, — 
Shupflebottom V, Allday (1857), 28 L. T. O. S. 
202 ; 21 J. P. 263 ; 5 W. R, 815. 

269. After positive knowledge of innocence 

of accused.] — F jtz.john r. Mackinder, No. 58, 
ante, 

270. Detective deputed to charge accused with 
felony — Acting only on hearsay.] — The evi- 
dence of a want of reasonable & probable cause, 
is, of itself, if believed by the jury, evidence 
of malice to maintain the action ; & the deputing 
by defts., the power to charge a person with a 
felony, to a detective officer, who, without any 
knowledge of his own, but acting on information, 
swears positively that such person has been guilty 
of a felony, is, in the absence of evidence by defts., 
of reasonable & probable cause for instituting 
the proceedings, evidence of malice entitling pltf. 
to maintain the action (Kelly, C.B.). 

Pltf. must give some evidence of the want of 
reasonable & probable cause, & the mere discon- 
tinuance of the proceedings is not sufficient evi- 
dence of that. But pltf. here, having negatived, 
as far as he could, the evidence of reasonable & 
probable cause, it was for defts. to make it out, if 
there Was any (Cleasly, B.). — Henderson v. 
Midland Ry. Co. (1871), 24 L. T. 881 ; 20 W. R. 
23. 

Mentd. Comford r. Carlton Bank, [1899] 1 


271. Failure to withdraw prosecution — On proof 
of mistaken identity — Until accused twice re- 
manded.] — Harrison v. National Provincial 
Bank of England, No. 395, post, 

272. Evidence of Identity of accused — Favour- 
able evidence produced — Unfavourable evidence 
ignored.] — Harrison v. National Provincial 
Bank op England, No. 395, post, 

273. Prosecution to prevent action for wrongful 
dismissal.] — S., a bank clerk, had initialed the pay- 
ing-in book of Y., a customer of defts., for the 
receipt of a sum of money, as to which no entry 
was made in the bank books either by S. or any 
other clerk. This was discovered owing to S.^s 
having called the attention of the bank manager 
to the fact that Y.’s account was overdrawn. S. 
admitted having received the money, & said that 
he recollected having put it with a slip relating to 
it on the desk of a fellow clerk. The directors of 
the bank having considered the facts, ordered that 
the managing directors should arrange the matter. 
S. offered to pay the money on condition that he 
was removed to another branch of defts.’ bank, & 
that a proper inquiry be instituted as to the con- 
duct of business at that at which he had been 
employed. Finding that he was dismissed & 
accused of dishonesty, 8. brought an action of 
wrongful dismissal against defts., who then 
imniediateiy instituted criminal proceedings 
against him. They withdrew from such prosecu- 
tion on seeing a written confession made by S.’s 
fellow clerk that he had stolen the money. In an 
action of malicious prosecution brought by S. 
the judge held that the bankers, not having taken 
any proper steps to ascertain how far the fact of 
one of their clerks having initialed a customer’s 
paying-in book was proof of his having had the 
money, so paid in, in his possession & as to the 
allegation made by S. that he had placed the 
amount in question on the desk of his fellow clerk, 
showed an absence of reasonable & probable cause 
for their prosecuting 8., & the jury found that they 
had been actua^ted by an indirect motive. On a 
motion for a new trial : — Held : the ruling as to 
the absence of reasonable & probable cause was 
right, & the jury were justified in ffnding malice 
in d^fts., as there was evidence from which it 
might reasonably be inferred that the criminal 
prosecution had been instituted by them with a 
view to stop pltf.’s action against them for wrong- 
ful dismissal. — Springett v, London & South 
Western Bank (1885), 1 T. L. R. 611, D. C. 

274. Application for separate search warrants — 
Against two persons for same offence.] — In an 
action for malicious prosecution, it is no evi- 
dence of malice on the part of deft, that, in 
applying for a search warrant to issue against 
pltf., deft, asked that a warrant at the same 
time might issue against another person for the 
same offence. — Utting v, Berney (1888), 52 J. P, 
806 ; 5 T. L. R. 39, D. C. 


Sub-sect. 3. — Sufficiency op Malice perse. 

275. Malice & absence of reasonable & probable 

cause — Both must be proved.] — Inclbdon v. 

Berry (1805), 1 Camp. 203, n., N. P. 

AnrwtcUion Refd. Willans v, Taylor (1829), 3 Moo. & P. 
350. 


(1921), 36 Can. Crim. proBccution & wrongful arrest to state 
uas. 263, CAN, that he thought he had a claim to such 

n. To enforce claim for aer- services.— S tuart v. Nkaluno (1919), 

mcea ,] — ^Where a Iverson causes the N. L. R, 66. — S. AP. 

0 . Obtaining judgment by defa%di-~ 
Claim to his services, It is no excuse in After payment of aum due,] — Deft, 
an action for damages for malicious co. sued pltf. for a small sum. He 


paid the amount to the oo. before the 
date fixed for the hearing, but the co. 
applied for & obtained judgment by 
default, & the fact whs published in the 
newspapers : — Held : no aotion lay. — 
Orosb V. Commercial Agency, Ltd. 
(1899), 18 N. Z. L. R. 153.— N.Z. 
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Sect* 2. — Malice: Sah-secis* S 4, A. <S: B*; avb- 
sect* 6.] 

276. .] — WiLLANs V, Tayloe, No. 

635, post, 

277. .] — Goldjno V* Cbowlb (1761), 

Say. 1 ; 96 E. R. 782. 

Annotation : — Refd. Nicholson v. Coghill (1825), i D. &: C. 21. 

278. .] — FARftteR V. Darling (1766), 

4 Burr. 1971 ; 98 E. R. 27. 

279. .] — Mitchell v. Jenkins, No. 

235, ante, 

280. .] — Musgrove V. Newell, No. 

267, ante, 

281. .] — Turner v* Ambler, No. 

444, post 

282. .] — Hicks v. Faulkner, No. 

18^ ante, 

283. Not sufficient without proof of special 

damage.] — Quartz Hill Gold Mining Co. v* 
Eyre, No. 21, ante. 


Sub-sect. 4. — Presumption op Malice. 

A, Absence of Reasonable and Probable Cause, 

284. Whether malice presumed.^ — Parrott v, 
Fishwick (1772), 9 East, 362, n. TlOS E. R. 611. 

Annotalion : — ^Reld. Willans v. Taylor (1829), 3 Moo. & P. 

350. 

285. .] — Johnstone v, Sutton, No. 2, 

ante. 

286. .] — It lies on pltf. in an action for 

malicious prosecution to give evidence of malice 
in deft., either express, or to be collected from 
circumstances showing plainly the want of probable 
cause ; & the malice is not to be implied from the 
mere proof of pltf.’s acquittal for want of 
prosecutor’s appearing when called. 

An action for a malicious prosecution cannot 
from the very nature of it be maintained without 
proof of malice, either express or implied ; & 
malice may be implied from the want of probable 
cause : but that must be shown by pltf. (Le 
Blanc, J.). — Purcell v, Macnamara (1808), 9 
East, 361 ; 103 E. R. 610 ; pretnous proceedings, 
1 Camp. 199, N. P. 

Annotations : — ^Refd. Taylor v. Wlllans (1831), 1 L, J. K, B. 

17 ; Houderson v. Mid. Ry. (1871), 24 L. T. 881. 

287. .] — Burley v, Bethune, No. 373, 

post, 

288. -- — .] — Turner v. Turner, No. 401, 
post 

289. .] — Mitchell v. Jenkins, No. 235, 

ante, 

290. .] — Musgrove v, Newell, No. 267, 

ante. 


291. .] — Turner v. Ambler, No. 444, 

post 

292. .] — There is a material distinction, 

as to liability for malicious prosecution, between 
the institution of the prosecution & its continuance, 
after it has been already instituted, without 
authority, by an agent ; & the absence of reason- 
able Sl probable cause, which might be evidence 
of malice in the one case, will not be so in the 
other. 

Where the party put in possession under a biU 
of sale had issued a summons against the assignor 
for feloniously stealing some of the chattels 
assigned, & the assignees attended the hearing & 
allowed the case to be opened on their behalf as 
prosecutors : — Held : the absence of reasonable 
&> probable cause would not be evidence of malice 
as against them. Qu, : whether there was such 
an entire absence of reasonable & probable cause 
as would in any case be evidence of malice. — 
Weston v. Beeman (1867), 27 L. J. Ex. 57 ; 22 
J. P. 115. 

Annotation : — ^Re!d. Harris v. Diffnum (1859), 29 L. J, Ex. 

23. 

293. .] — In an action against a builder, 

his attorney, & his attorney’s clerk, for maliciously 
ife without reasonable or probable cause procuring 
an order for the arrest of the now pltf. in an action 
of debt, it appeared that pltf., a Roman Catholic 
priest, had entered into a contract witli the builder 
for the erection of a church, the contract con- 
taining the usual condition for payment only on 
architect’s certificates ; & all the money originally 
due upon it having been paid, & a further claim 
made by the builder for extras, which the architect 
had refused to allow, thereupon the builder con- 
sulted his attorney, co-deft., who sent his clerk, 
the other co-deft., to serve the now pltf., & see 
what he would say ; & on the clerk’s statement as 
to what he said, the attorney, viz. that pltf, had 
said he was going abroad at some time, the precise 
words being in dispute, caused his clerk to make an 
affidavit thereof, & his client to make an affidavit 
of debt, & of belief that pltf. was going abroad ; 
upon which a judge made the order ; the affidavit 
not making mention of the contract, & its con- 
dition, or of the architect’s refusal to certify, or of 
pltf.’s permanent office ; — Held : (1) there was no 
reasonable or probable cause for the proceeding, 
as there was no reason to suppose that pltf. was 
going abroad for any lengthened time, or to avoid 
the action ; (2) if the proceeding was for any 
improper purpose, as to coerce pltf. into more 
speedy payment, it would be malicious ; (3) in 
such case the attorney would be liable ; (4) its 
merely being an improper proceeding, & without 
reasonable cause, was not per se evidence of malice, 
assuming bona fides. 


PART IV. SECT. 2, SUB-SECT. 4,— A. 

284 i. Whether malice presumed .]- — 
Malice may be inferred from the want 
of probable cause. — Burgoyne v, 
Moffatt (1861), 5 AU. 13.— can. 


— In an action for ma] 
tlon the want of I'oaso: 


284 U. - 

proseenti — 
able & probable cause does not neoe 
sarily establish that malice which 
requisite to maintain the action.- 

19a.-CAN.'- ' 


— [Wood v. New] 

AftftV'x ^ 1^* 1^* 

486 ; 4 Alta. L. R. 333. — CAN. 

— '*i — ^Where deft, lays 
which he believes to be wltho 
5e must be deemed to 


D. L. R. 3-12 


ifiu w. jj. It. ’Jiz ; 

; 5 Sask. L. R. 85 ; 


1 

1 


W. W. R. 861.— OAN. 

284 V. .] — Collins v, Gould 

(1913), 23 W. L. R. 288 ; 3 W. W. R. 
811 ; 6 Alta. L. R. 132 ; 9 D. L. H. 
065.— CAN. 


284 vi. .) — ^WhJle the absence o] 

reasonable & probable cause Is Bom( 
evidence from which tho malice ncces 
sary to supiiort an action for mallcloni 
prosecution may be Inferred, vet th( 
two conditions are distinct & different 
— Sc?OTT V, Habbis, [19181 3 W. W. R 
1028 ; 44 D. L. R. 737 ; 14 Alta. L. R 
143.— CAN, 


284 vii. 


— The ct. found a wan 


of reasonable & probable cause & tha 
the institution of the prosecution wa 
BO imreasonable as to leiwi to the In 
ference of malice. — PosTT v, Pblazor 
1 W. W. R. 501 ; 30 Man. L. R 
377. — CAN, 

284 viil. ,] — ^Where a prosecuUoi 


Is obviously false & not instituted ir 
good faith, tho ots. will infer malice.— 
Maung Set Khaing v. Mauno Tu> 
Nyein (1925),!. L. R. 3Ran. 82.— IND 

284 ix. .] — Stkwabt v. Equit 

able Life Assubance Society oi 
UNrrRD States (1890), 8 N. Z. L, B 
647.— N.Z. 


284 X. .] — Wilson v. Maokii 

(1875), 3 R. (Ct. of Sess.) 18; 13 

So. L. R. 8.— SCOT. 

284 xi. .1 — ^Masebowitz o. Rich 

MOND (1905), T. S. 842.— S. AF. 

284 xii. , ] — Semble ; there may b« 

cases in which there is such an utte 
absence of reasonable &, probable oausi 
os to justify an inference of malice.— 
Rigg 0. Ropeb & Jackson (1885), 
S. C. 114.— S. AF. 

284xiii. .1 — Lefdahlc. Dbi&dgi 

[1910J a P. B. 462.-H8. AF, 
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Malice in law means not merely personal ill will, 
but any imdue or indirect object, that i^, any 
intention to gain an undue ^vantage 
WELL, B.). 

The only legal right a person has to arrest his 
debtor is to secure his presence when the time shall 
arrive for payment of the debt ; & if the debtor 
is arrested not with that view, or with the belief 
that he will not be here, but to coerce him into 
paying what is not due, or to pay earlier than he 
otherwise would, that would be a malicious pro- 
ceeding (Bramwell, B.). — Mblia v. Neats (1863), 
3 F. & F. 767, N. P. 

294. .] — Henderson v. Midland Ry. Co., 

No. 270, ante, 

296. .] — Hicks v. Faulkner, No. 18, 

ante, 

296. .] — Quartz Hill Gold Mining Co. 

V, Eyre, No. 21, ante, 

297. .] — Brown v, Hawkes, No. 246, 

ante, 

298. .] — Quinn v, Leathem, No. 365, 

poet, 

299. Meering V, Grahame- White 

Aviation Co., Ltd., No. 317 /post, 

B, Failure or Abandonment of Prosec utio7i, 

300. Whether malice presumed — From mere 

failure of prosecution.] — If an indictment be pre- 
ferred for a trespass, & the party be acquitted, it 
shall be intended to have been malicious ; & 

therefore an action on the case will lie against the 
prosecutor. — Anon. (1678), 2 Mod. Rep. 306 ; 
86 E. R. 1088. 

Annotation: — ^Reld. Jones v. Givin (1713), Gilb. 185. 

801. .] — Savile V, Roberts, No. 

610, post. 

802. .] — Bykes v, Dunbar (1799), 

1 Camp. 202, n., N. P. 

AnnoteUwns : — Consd.. WlUaus v, Taylor (1829), 3 Moo. & P. 

350. Be!d. Purcell v. Maenamara (1808), 9 East, 361. 

303. .] — Wallis v, Alpine (1805), 

1 Camp. 204, n., N. P. 

Annotation : — ^Reld* Wlllana v. Taylor (1829), 6 Bing. 183. 

304. .] — Purcell v, Macnamara, 

No. 286, ante, 

305. .] — Under Roman-Dutch as well 

as English law a prosecution instituted without 
malice & with reasonable & probable cause does 
not amount to an act of aggression ; that an 
animus injuries, malice, cannot be inferred from 
the mere fact that the prosecution has failed ; 
& that the onus of proving malice rests on pltf . 

In an action for malicious prosecution against 
respt. in that he had charged applt. with theft, 
criminal trespass, & the forcible removal of his 
goods, it appeared that the real charge was that 
of criminal trespass, that the conversion of the 
charge of removal of goods into that of theft was 
not done recklessly, that respt. took action under 
legal advice in defence of his title to his property 
in the bond fide belief that applt, had trespassed & 
forcibly removed his goods, & that there was no 
proof of indirect motive or malice of any kind on 
respt.’s part : — Held : the Appellate Ct. was right 
in reversing the district judge^s decree for damages, 
& the appeal therefrom must be dismissed. — 
Corea v, Peiris, [1909] A. 0. 549 ; 79 L. J. P. 0. 
25 ; 100 L. T. 790 ; 26 T. L. R. 631, P. 0. 

306. When proceedings abandoned.] — In 

an action for a malicious arrest pltf. can recover no 


damages for extra costs, nor any damages unless 
malice be proved of which the first action, being 
non-prossed, is not of itself evidence. — Sinclair 
V, Bldrbd (1811), 4 Taunt. 7 ; 128 E. R. 229. 

Annotations : — FoUd. Webber v. Nicholas (1826), Ry, & M. 
419. Reid. Nicholson v Coghill (1825), 4 B. & C. 21 ; 
Webb t. Hill (1828). 3 C. & P. 485 ; Saxon v. Castle (1837), 
6 Ad. & El. 652. Montd. Jenkins tr. Biddnlph (1827), 12 
Moore, C. P. 390 ; Nowel v. Roake (1827), 6 L. J. O. 8. 
K. B. 26 ; Hodges v. Litchfield (1835). 1 Scott, 443 ; Doe 
d. Drax v. Filllter (1843), 11 M. & W. 80 ; Howard v. Love- 
grove (1870), 23 L. T. 396. 

307. .] — (1) Averment in an action 

for a malicious arrest, that deft, detained pltf. 
until he found bail. If some detention be proved, 
it is sufllcient to support the action, although no 
bail was put in. 

(2) An averment that the suit is wholly ended 
& determined, is evidenced by proof of the rule 
to discontinue upon payment of costs, & that the 
costs were taxed & paid. 

(3) A. having by his laches lost all right of 
action on a note indorsed by B., arrests B., & 
afterwards discontinues the action, these circum- 
stances do not of themselves so exclude all probable 
cause as to afford a presumption of malice. — 
Bristow v, Heywood (1815), 4 Camp. 213 ; 1 
Stark, 48, N. P. 

Annotations : — As to (2) Refd. Webb v. Hill (1828), 3 C. & P. 
485 ; Drummond v. Pigou (1835), 2 Scott, 228. 

308. .] — Nicholson v. Coghill, No. 

422, post. 


Sub-sect. 5, — Question for Jury. 

309. General rule.] — In an action for a malicious 
arrest, the question of malice or ho malice may 
properly be left to the jury. — Lloyd v, Thomas 
(1823), 1 L. J. O. S. C. P. 61. 

310. .] — Davis v. Hardy, No. 459, post, 

311. .] — Mitchell v. Jenkins, No. 235, 

ante, 

312. ,] — Two concurrent writs of ca, sa, 

were issued into the counties of L. & M., by A., 
the attorney of C., pltf. in a former action, against 
E. Both writs were returnable on Nov. 2. B. was 
arrested on Nov. 1 on the writ issued into the 
county of M. ; but the sheriff of that county, on 
being paid the debt & costs, discharged E. out of 
custody, without the knowledge or sanction of 
pltf. in the original action or her attorney, & 
without any authority from either. After his 
discharge from that arrest, E. went into the coimty 
of L., & was again arrested on the following day, 
upon the ca, sa, issued into the latter county, & 
was detained in custody for about twelve days. 
A notice was sent to A.’s office on Nov. 3, that 
E. had been arrested & paid the debt & costs to the 
sheriff of M., but A. was then from home. On 
Nov. 9, A. was again applied to by the under- 
sheriff of L., but refused to authorise B.’s discharge 
u^ess the debt & costs were paid into his hands. 
Some days after, the amount of debt & costs, 
having been obtained from the sheriff of M., was 
paid to A. ; & he thereupon gave an order for the 
discharge of B. In an action brought by B. 
against A. & C. for wilfuUy & maliciously neglecting 
to inform & give notice to the sheriff of L. that 
E. had been before arrested in the county of M., 
Se the judgment satisfied ; — Held : malice was 
essential to the action, & the existence of malice 
was a question for the jury, & they having 


PART IV. SBOT. 2, SUB-SECT. 5. 102. — CAN. own declarations with regard to his 

8091. Oeneral rule,] — ^Malice is not a 309 ii. — —.] — ^Malice is a question motives or intention^— Glbksen v, 
question lor the judge to determine. — for the Jury, to be inferred or renelled domvillk (1879), 19 N. B. R. 77. 

Wasson v. Taylor (1867), 1 Han. from the facts proved, & not by defts.* CAN. 
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Sect, 2. — Malice : Sub-sects. 5 0. Sect, 3 : 

sect, 1, A. ^ J?.] 

negatived malice & found thereupon for defts., 
their finding was right. — Lewis v. Morris (1834), 
2 Cr. & M. 713 ; 4 Tyr. 907 ; 4 L. J. Ex. 264 ; 149 

E. K. 947. 

313. .]^ — Fraser v. Hill, No. 446, post, 

314. .] — III an action for malicious prosecu- 

tion the question of malice was never in terms left 
to the jury. The ct. made a rule absolute for a 
new trial, although the rule nisi was not obtained 
on the ground of misdirection. — Payne v. Revans 
(1861), 9 W. R, 693 ; previous proceedings^ 2 

F. & F. 367, N. P. 

315. .] — Hicks v, Faulkner, No. 18, ante, 

316. .]— Watson v. Smith, No. 119, ante, 

317. .] — Absence of reasonable & probable 

cause for instituting a prosecution against a person 
affords evidence from which it may be inferred 
that there was a want of honest belief on the part 
of the prosecutor in the guilt of the person accused. 
But absence of reasonable & probable cause alone 
will not suffice. There must be evidence of some 
further indirect motive. 

For the purpose of establishing his case of 
malicious prosecution pltf . had to prove two things, 
material I mean to the present case. He had to 
rove that the piosecution had been instituted 
y defts. with malice. That was entirely a 
question for the jury. He had to prove that the 
prosecution had been started & carried on without 
reasonable & probable cause. That was a question 
partly for the jury & partly for the judge, for the 
jury so far as there were any facts in dispute, & 
for the judge whether, when those facts were 
found, they constituted in law an absence of 
reasonable & probable cause. Now, with reference 
to malice. The jury are, in my opinion, I think 
this is now quili settled by authority, entitled 
to take into account circumstances on which the 
judge may properly arrive at the conclusion that 
there is in law an absence of reasonable & probable 
cause (Warrington, L.J.). — Meering v, Grahame- 
White Aviation Co,, Ltd. (1919), 122 L. T. 44, 
C. A. 

318. All circumstances to be left to Jury.] — 

In case for a malicious prosecution, the declaration 
stated, that deft, falsely & maliciously, & without 
any reasonable or probable cause, indicted, & 


caused & procured to be indicted, the said pltf., 
etc., Si falsely &, maliciously prosecuted the said 
indictment, etc,: — Held: (1) the fact of deft, 
having been bound by reco^isance to prefer the 
indictment, was no answer to this declaration, 
but the jury might consider all the circumstances 
attending the original charge, the apprehension, 
& the taking the party before a magistrate as 
tending to show whether the prosecutor was 
actuated by malice or not, although none of those 
earlier proceedings were stated upon the record 
as part of the complaint ; (2) it was right for the 
judge to leave all the circumstances to the 
consideration of the jury, & not to confine them 
to the question of whether in the single fact of 
preferring the indictment, the prosecutor had 
acted from malicious motives. — Dubois v, Keats 
(1840), 11 Ad. & El. 329; 3 Per. & Dav. 306; 
9 L. J. Q. B. 66 ; 4 Jur. 148 ; 113 E. R. 440. 

Annotaiiona : — As to (1) Distd. Huggins «. Bailey (1847), 9 
L. T. O. S. 453. Apld. Fitisjobn v. Mackinder (1801), 0 
C. B. N. S. 605. 


Sub-sect. 6. — Evidence. 
See Part V., Sect. 4, post. 


Sect. 3.— ABSENCE OF REASONABLE AND 
PROBABLE CAUSE. 

Sub-sect. 1. — Necessity for. 

A, In General, 

319. General rule.] — Hicks v, Faulkner, No. 
18, ante, 

320. Procedure abuse of process of court — 
Absence of probable cause need not be shown.] — 

Grainger v. Hill, No. 149, 

B, Criminal Proceedings, 

321. General rule.] — An action will not lie 
for indicting a man for felony unless it be done 
maliciously & without probable cause. — Knight 
V, Jermin (1589), Cro. Eliz. 134 ; 78 E. R. 391. 

Amwialions : — ^Refd. Marham v, Pescod (1600), Cro. Jac. 
130 ; Jonea r. Givlii (1714), Gilb. 185. Mentd. Lovet r, 
Faulkner (1014), 2 Bulst. 270. 


318 i. All drcnirnstances to he left to 
jury .] — Retaining the cletk of the 
peace to prosecute an indictment 
against pltf., before the seesions, 
together with the conduct of the prose- 
cutor before & after, are proper matters 
to be left to the jury on the question 
of malice. — Alward v. Shari* (1868), 
1 Han. 286.— CAN. 

318 ii. .] — Held: the taking of 

legal advice before laying a charge ia 
matter for the Jury, &, with some 
limitations, tends to repel the idea of 
malice. — Seary e. Saxton (1895), 28 
N. S. R. 278.— CAN. 

318 iii. .] — Bolster V. Cleland 

(Alta.), [1919] 1 W. W. R. 1020 ; 14 
^ta. L. R. 341 ; 45 D. L. R. 674.— 

CAN. 

PART IV. SECT. 3, SUB-SECT. 1.— A. 

819 i. General rule.] — In an action 
for malicious proaecution it is not 
sufficient for pltf. to show the prosecu- 
tion & its abandonment ; he must also 
show want of probable cause. — 
Lapointe v, Stennett (1839), 2 Ont. 
Dig. 4096.— CAN. 

31911. Wanlebs V. Mathb- 

SON (1857), 15 U. C. R. 278.— CAN. 

319 ill. .] — In an action for mali- 


cious prosecution, both the want of 
reasonable & probable cause & malice 
must be shown. — W ainwbiqht v. 
ViLLETARD (N.W.T.) (1905), 2 W. L. R. 
242. — CAN. 

319 iv. .] — ^To succeed in an 

action for malicious prosecution, pltf. 
must prove that there was an ab- 
sence of reasonable & probable cause 
for such proceedings. — ^M ortimer v. 
Fisher (1913), 23 W. L. R. 905 ; 11 
D. L. R. 77 ; 4 W. W. R. 454 ; 6 Sask. 
L. R. 200.— CAN. 

819 V . .] — SvAMi Nayltdu V . 

SUBRAMANIA MuDALi (1864), 2 Mad. 
158.— IND. 

819 vl. .1 — Hk.aly V. Heenan, 1 

J. R. 189.— N.Z. 

PART IV. SECT. 8, SUB-SECT. 1.— B. 

821 1. General rule,] — Wilson v. Lee 
(1853), 11 U. C. R. 91.— CAN. 

821 li. .1 — ^Mitchell t?. McMur- 

RiOH (1892), 22 O. R. 712.— CAN. 

821 iii. .] — FoRp v, Canadian 

Express Co. (1910). 16 0. W. R. 797 ; 
1 O. W. N. 1117 ; 21 O. L. R. 585.— 

CAN. 

821 iv. .] — Reasonable 8c pro- 
bable cause being an answer to an 
action for malicious prosecution it is 


not necessary to consider the question 
of malice. — Darling v. Flater (1913), 
24 W. L. R. 666 ; 4 W. W. R. 1002 ; 
12 D. L. R. 294 ; 6 Alta. L. R. 276.— 

CAN. 

821 V . .] — Biuuam V. Boyd 

(1913), 24 O. W. R. 499 ; 4 O. W. N. 
1193.— CAN. 

821 vl. .] — In an action for dam- 

ages for malicious prosecution, it is 
not sufficient to prove merely the dis- 
missal of thb charge. It must be 
proved that the prosecution was with- 
out reasonable & probable cause. — 
Baboo Gunnesh Dutt Singh v. 
Muqnebbam Chowdhry (1872), 11 
B. L. R. P. C. 321 ; 17 W. R. 283.— 
IND. 

821 vil. .] — A person who, in- 

fluenced by actual malice, lays a 
criminal charge ai^inst another, is not 
liable in an action for damages for 
malicious prosecution, if he had reason- 
able 8c probable cause for laying such 
charge. — D b Kook v. Uys (1878), 
Buch. 184. — S. AF. ^ 

821 viii. -Grevunq v, Tunce, 

[1920] £. D. L. 8.— S. AF. 

p. Prosecution insiUvied in good 
faith — Subsequent knowledge — Beaeon- 
able d: probable cause rmowd.]— In an 
action lor malicious prosecution, though 
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Part IV. — Essentials to Action. 


322« .] — (1) In an action on the case for a 

malicious prosecution, pltf. must show special 
damages* 

(2) Probable cause is a good plea to an action 
for malicious prosecution. — Newton v. Creswick 
(1688), 3 Mod. Rep. 165 ; 87 E. R. 107. 

323. — — — No action for malicious prosecu- 
tion will lie if there was probable cause. — Anon. 
(1703), 6 Mod. Rep. 73 ; 87 B, R. 831. 

324. .]— -An action for malicious prosecu- 
tion will not lie if there were probable cause for 
it. — Johnson r. Browning (1704), 6 Mod. Rep. 
216 ; Holt, K. B. 4 j 87 E. R. 969, N. P. 

Annotation : — ^Reld. Brooke v. Carpenter (1826), 11 Moore, 

C. P. 59. 

326. .] — Jones r. Givin, No. 25, ante . 

326. .] — Golding v. Crowle (1751), Say. 1 ; 

96 E. R. 782. 

Annotation Refd. Nicholson v. Cogrhill (1825), 4 B. & C. 21. 

327. .] — Malice (either express or implied) 

& the want of probable cause must both concur 
{per Cur.). — Farmer v. Darling (1766). 4 Burr. 
1971 ; 98 E. R. 27. 

328. .] — Burley v. Bethune, No. 373, 

post , 

329. .] — (1) It seems that where a partner 

of a Orm prosecutes for an alleged theft of property 
belonging to the partnership, & an action is brought 
for a malicious prosecution, Sc wrongous imprison- 
ment, neither the co. nor the other individual 
partners can be dealt with as prosecutors merely 
because the property belonged to the firm. 

(2) It seems that an action for a malicious 
prosecution cannot be sustained, though the 
accusation be false, if the prosecutor can show 
probable cause for the charge. — Arbucklb v, 
Taylor (1815), 3 Dow. 160 ; 3 E. R. 1023, 11. L. 

330. .] — Davih V. Hardy, No. 459, post, 

331 . ,] — WiLLANs V, Taylor, No. b'^b^post, 

332. .] — Musgrove v, Newell, No. 207, 

ante , 

333. j — D elegal V, Highley, No. 376, 

post . 

334. .] — A count in case, charging that 

deft., contriving Sc intending maliciously to 
injure pltf., etc., unlawfully & maliciously did 
advise, procure, instigate, & stir up J., to commence 
& prosecute an action of trespass, etc. ; that by 
and through such advice, etc., J. did, in fact, 
commence & prosecute the action ; that pltf. 
W6ts acquitted of the premises, whereby pltf. was 
put to great trouble, & also obliged to pay a large 
sum of money, etc. : — Held : bad, for not averring 
that the action was commenced & prosecuted 
without reasonable or probable cause ; this not 
being a count for maintenance in the proper sense 
of maintaining an existing suit, but for procuring 
one to be commenced. — Flight v, Leman (1843), 
4 Q, B. 883 ; Dav. & Mer. 67 ; 12 L, J. Q. B. 
353 ; 1 L. T. 0. S. 287 ; 7 Jur. 557 ; 114 E. R. 
1130. 

Annotations Refd. (^tterell v. Jones (1851), 11 C. B. 713 ; 

Bradlaugh v. Newdesrate (1883), 11 Q. B. D. 1 ; Oraia 

V, Hutt, [1914] 1 Cb. 98 ; Nes’^iUo v, London Express 

Newspaper, [1919] A. C. 368. 

335. .] — Deft., a miller, saw a number of 

sacks partly covered with a tarpaulin lying on a 

alongade a vessel. Seeing his mark on one 
of the sacks, he cut it open & found it contained 
pieces of sacks, some new & some old. He removed 
the tarpaulin, & saw some sacks on which was his 
mark, & on others it was cut away. Being in- 

g ltf. fails to prove want of reasonable 
probable cause previous to laying the 
information, deft., having subsequently 
acquired information such as would 


formed that the sacks were about to be shipped 
by pltf. for the manufacture of paper, he laid an 
information before a magistrate that he had resison 
to suspect, & did suspect, that some sacks, his 
property, had been stolen, & were then in the 
possession of pltf. Thereupon the magistrate 
issued a warrant to search for the goods, & if 
they should be found, to bring them & pltf. before 
him, to be dealt with according to law. Pltf. was 
accordingly apprehended & taken before the 
mapstrate who dismissed the charge. In an 
action for maliciously causing the search warrant 
to be issued Sc pltf. apprehended : — Held- : (1) the 
magistrate was justified in issuing a warrant in 
that form, since the application for a search 
warrant involved an application to arrest ; 
(2 ) there was no absence of reasonable & probable 
cause for the information, Sc consequently deft, 
was not liable either in respect of the search warrant 
or arrest. — Wyatt v. White (1860), 5 H. & N. 
371 ; 29 L. J. Ex. 193 ; 1 L. T. 517 ; 24 J. P. 
197 ; 8 W. R. 307 ; 1.57 E. R. 1226. 

Annotation: — As to (1) Retd. Jones v. Gorman (1897), 66 

L. J. Q. B. 281. 

336. .]— L., being entitled to the possession 

of certain premises, ent/cred upon them, but was 
afterwards ejected by T. Sc W. He then indicted 
them for a forcible entry, but they were acquitted. 
They then brought an action against him for 
malicious prosecution. Sc obtained a verdict, 
which was afterwards set aside : — Held : tlie action 
could not be maintained, as the facts showed that 
L. had a right to the possession, Sc had actually 
obtained possession Sc there was therefore reason- 
able Sc probable cause for the indictment. — Lows 
V. Telford (1876), 1 App. Cas. 414 ; 45 L. J. Q. B. 
613 ; 35 L. T. 69 ; 40 J. P. 741 ; 13 Cox, C. 0. 
226, H. L. ; reosg. S. C. sub nom. Telford v. 
Lows (1874), 31 L. T. 90, Ex. Ch. 

Annotations: — Meatd. Boddall v. Maitland (1881), 17 

Ch. D. 174 ; Jones v, Foley (1891), 60 L. J. Q. B. 464 ; 

Hemmings v. Stoke Poges Golf Club, [1920] 1 K. B. 720, 

337. .] — Hicks v. Faulkner, No. 18, ante , 

338. .] — Abrath V . North Eastern Ry. 

Co., No. 418, post. 

339. .] — Pltf. was asked by one of 

deft.'s men to buy some potatoes, which the man 
stated deft.’s son had told him to sell. Pltf., 
who had had previous dealings with deft., went 
to a field where deft, had placed a clamp of 
potatoes, Sc purchased half a ton for 25s., paying 
deft.’s man for the same. Whilst pltf. was 
removing the potatoes in his cart a policeman 
accused him of stealing them. Sc took him to the 
station. Pltf. was formally charged with theft 
by one of deft.’s sons Sc committed for trial, Sc, 
after fourteen days in prison, was tried at the 
Surrey Sessions Sc acquitted. Deft.’s case was 
that he had missed potatoes from the clamp in 
que.stion for some time ; that the man had no 
authority to sell the potatoes ; that the potatoes 
taken out of the clamp would be worth 80s. a 
ton ; that he had acted without malice, Sc honestly 
believed in the guilt of pltf., Sc that he acted with 
reasonable 4fc probable cause : — Held : deft, had 
acted with reasonable Sc probable cause, & 
judgment for deft, accordingly. — Goodge v, Sims 
(1884), 1 T. L. R. .35. 

340. ,1 — Tharby V, Bayfieijd Sc Darling 

(1887), 4 T. L. R. 62. N. P. 

341. .] — Vagg V. Kemp (1887), 4 T. L. R. 

62, N. P. 


leave him without reasonable Sc pro- 
bable cause, Is liable for the further 
prosecution of the chkrge, unless, at 
least, he brings the facts to the notice 


of the tribunal seised of the charge.- 
Carruthers V . Beisiboel (1908), 
W. L. H, 255 ; 1 Alta. L. R. 390.- 

GAN. 
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Magistrates. 


Sect 4. — Mandamus : Svb-seci. 1, C, (a) d: (6).] 

1491. Decision not warranted by evidence.] 

— A mandamxjLS will not lie to justices in quarter 
sessions to compel them to review their decision 
on an appeal, upon the ground that the adjudica- 
tion was not warranted by the evidence. — R. v. 
WORCESTERSHiUK J.T. (1819), 1 Chit. 849. 

1492. Wrong decision of sessions.] — Man- 

damns to dismiss an appeal to quarter sessions 
refused. 

There are many cases in which there is no other 
remedy against the sessions, where we should not 
interfere. There was a case here some time ago 
where we had reason to think the sessions were 
wrong, but we refused to interfere (Bayley, J.). — 
R. V, Wilts JJ. (1818), 2 Chit. 257. 

1493. .] — Mandamus will not lie to the 

justices to rehear an appUcation for an ale license 
at any other period of the year than within the 
first twenty days of Sept., though the justices may 
have refused a license under a mistake of the law. — 
R. V. Surrey JJ. (1824), 6 Dow. & Ry. K. B. 308 ; 
2 Dow. & Ry. M. C. 435. 

AmwtaUon : — Mentd. Leicester Corpn. r. Burgess (1833), 2 

Nev. &M, K. B. 131. 

1494. .1 — On appeal against a con- 
viction for a trespass under Game Act, 183J. (c. 32), 
s. 30, applt. admitted the trespass, & offered only 
evidence that the property in the land was not as 
laid in the conviction. The sessions having 
rejected the evidence, & confirmed the conviction, 
without stating a case, this ct. refused to call upon 
them by mandamus to hear the case, since the mis- 
take, if any, was one of law, which this ct. could not 
enter into, the appeal having in fact been heard, & 
no case sent up. — Re Pratt (1837), 7 Ad. & El. 
27 ; 2 Nev P. K. B. 102 ; 1 Nev. & P. M. C. 
311 ; Wm. Woll. & Dav. 455 ; 1 J. P. 188, 278 ; 
112 E. R. 381. 

Annotation: — Mentd. Thompson r. Iiigliani (1850), 15 

L, T. O. >S. 23. 

.] — See, also, Highways, Vol. XXVI., 

pp. 482, 484. Nos. 1940, 1955. 

1495. Mandamus to compel sessions to give 

reasons.] — The ct. has no authority to compel 
quarter sessions by mandamus to give their 
reasons for their judgments, or make any special 
entries upon their records. Rule for a mandatnus 
commanding the justices to alter the judgment of 
the quarter sessions as recorded by making a 
special entry upon the record of the reasons of their 
judgment discharged with costs. — R. v, Devon JJ. 
(1819), 1 Chit. 34. 

Annotation : — Consd. R. v. West Riciiug JJ., Shcfflold r. 

Crlch (1843), 5 Q. B. 1. 

1496. Judgment not warranted by evi- 

dence.] — (1 ) Where the ct. of quarter sessions, after 
a case has been fully heard, both upon the law & 
upon the merits, have given their decision, but 
have afterwards, on the solicitation of counsel, 
been induced to permit a special case to be sub- 
mitted to the ct. above, but it is discovered that 
the writ of certiorari has been taken away, the 
Ct. of K. B. will not issue a mandamus to hear & 
determine upon the merits. Qu, : such a 
mandamus would not be granted, should the case 
appear to have been but paHially heard, & 
decided under an arrangement that it should be 
put into the form of a special case. 

(2) Three several appeals involving the same 
facts, & the same questions of law, having been 
entered for hearing at sessions, & applts. having 
a^eed that the decision of the ct. on one should 
bind the other cases, &; sessions having by a 
of justices decided with reap, in the first : 

Held : the ct. would not compel sessions to hear 


the other cases, although the justices had granted 
a case, but not upon any doubt of their own as to 
the propriety of the decision. — R. v, Worcester- 
shire J J. (1827), 9 Dow. & Ry. K. B. 210 ; 4 Dow. 
& Ry. M. C. 299 ; 5 L. J. O. 8. M. C. 64. 

1497. Case partly heard.] — R. v. Worces- 

tershire JJ., No. 1496, ante, 

1498. Sessions clearly wrong.] — It is a 

question, therefore, whether the appeal having been 
thus entered under these circumstances, the ct. 
ought to interfere, that being the right mode in 
which the appeal was entered. I think it ought 
not, for I cannot say the sessions were so clearly 
wrong as to warrant me in interfering by directing 
a mandamus to issue. The rule must, therefore 
be discharged, but without costs (Wightman, J.). 
— R. V. Leicestershire JJ. (1847), 3 New Sess. 
Cas. 1 ; 9 L. T. O. S. 249; 11 Jur. 848; 11 

J. P. Jo. 439. 

Annotaiion : — Reid. 11. v, Biickinghamsliiro JJ. (1848), 10 

L. T. O. S. 300. 

(b) Deeision on Preliminary Objection, 

1499. Mandamus the proper remedy.] — An objec- 
tion, that the sessions erroneously annulled the 
certificate on a preliminary technical objection 
appearing on its face, cannot be taken adv^antage 
of on a rule to quash the order of sessions for 
insufficiency, although the certificate as well as 
the order annulling it, be returned on certiorari. 
The proper mode of proceeding is by mandamus 
to the sessions to hear the appeal on the merits. — 
R. V, Stacey (1850), as reported in 19 L. J. M. C. 
177; 14J. P.415; 14 Jur. 549. 

Annotation : — Dbtd. U. V. Woixicstci’ishire JJ. (1854), 3 E. & B. 

477. 

1500. What is a preliminary objection.] — Where 
quarter sessions have improperly decided against 
an appeal on a preliminary objection, the Ct. of 

K. B. will grant a mandamus to them to enter 
continuances & hear the appeal : but where an 
objection has been made, during the trial of an 
appeal, to the reception of a particular piece of 
evidence, & the sessions have held such objection 
valid, in consequence of which the appeal has been 
dismissed, this ct. will not interfere, unless the 
sessions send up a case. 

The cases where this ct. has interfered have 
turned upon matters of preliminary practice 
have arisen when the ct. thought the practice not, 
in its own nature, legal, or not consistent with the 
rules by which the sessions themselves professed 
to be guided (Lord Denman, C.J.). — R, i;.Erieston 
(Inhabitants) (1833), 5 B. Ad. 597 ; 110 E. R. 
911. 

Annotations : — Apld. R. V. Choslilrc J J., Ex ]). Hoaver (1912), 

108 L. T. 374. Reid. K. v. Sussex JJ. (1840), 9 Bowl. 

125 ; R. V. Customs & Excise Comrs., L1913J 3 K. B. 483. 

1501. Refusal to amend order — Mistake In 
description.] — An order of removal on the com- 
plaint of the parish officers of A., was made for 
a removal to B. By mistake the order was filled 
up as made on the complaint of the parish officers 
of B, Upon an appeal against the order, the 
mistake was discovered. The sessions refused to 
amend under Quarter Sessions Act, 1732 (c. 19), 
& allowed the appeal: — Held: they ought to 
have amended ; & a mandamus ordered that they 
should. — R. V, Durham JJ. (1830), 8 L. J. O. S. 
M. O. 103. 

1502. Dismissal of appeal — On grounds of in- 
sufficient notice.] — By statute, parties were 
enabled in certain cases to appeal to quarter 
sessions for a particular district, giving ten days’ 
notice. The Act said nothing as to further notice 
in the event of such appeal being respited, nor did 
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Sect 3. — Absence of reasonable and probable cause : 

Sub-sect, If B* (&: C. ; sub-sect 2, A*"] 

842. .] — Young v. Great Eastern Ry. 

Co. (1888), 5 T. L. R. 112. 

843. .] — liOOG V. Nahmaschinen Fabrtk 

Act. & Rtese (1888), 4 T. Ij. R. 268. 

344. ,] — Lea v, Charrinqton, No. 453, 

post. 

345. .1 — Carder v. Peninsular Orien- 
tal Steam Navigation Co. (1892), 8 T. L. R. 
335. 

346. .] — Bradshaw v. Goodwin & Co., 

No. 541, 

347. .1 — Watson v. Smith, No. 119, ante. 

348. .] — Quinn v. Leathem, No. 365, post 

349. .] — Two ingredients essential to 

support an action for malicious prosecution are 
malice & an absence of reasonable & probable 
cause, & the jury must find that deft, acted 
maliciously. 

It was decided by the Ct. of Appeal in Bradshaw 
V. Waterlow <£: Sons^ Ltd., No. 493, post^ that the 
question whether deft honestly believed in the 
chai'ge which he made ought not to be left to the 
jury unless there was some evidence of the absence 
of that belief. In this case there was not any such 
evidence. Again, the judge is to determine 
whether there is reasonable & probable cause or 
not. In this case there is no evidence whatever 
of the want of reasonable & probable cause 
(SwiNFEN EaDY, L.J.). — TrEBECK V. CIlOUDACE 
(1917), as repoi*ted in 118 L. T. 141 ; 34 T. L. R. 
57 ; 62 Sol. Jo. 85, C. A. 

Annotation ; — Mentd. Isaacs r. Keech, fl925J 2 K. B. 354. 


C. Civil Proceedings. 

350. General rule.] — If the condemnation of 
goods for not entering & paying duty, by sub- 
comrs., be reversed by the Corrirs. of Appeal in 
Ireland, an action for a malicious prosecution does 
not lie against the informer, for the judgment of 
the sub-comrs. shows there was a foundation for 
the information &- prosecution. — Reynolds v. 
Kennedy (1748), 1 Wils. 232 ; 95 E. R. 591. 
Annotations: — Consd. Sutton v. Johnstone (178G), 1 Term 

Hep. 493. Rofd. Warden v. Bailey (1811), 4 Taunt. C7 ; 

Muegrove v. Newell (1836), 1 M. & W. 582 ; Craig v. 

Hasell (1843), 4 Q. B. 481. 

351. .] — Turner v. Turner, No. 401, 

post 

852. .] — No action lies against an execu- 
tion creditor or his attorney for issuing a fi.fa, 
indorsed to levy the whole sum recovered by a 
mdgment which, to the knowledge of both, has 
been partly satisfied by payments, unless malice 
k want of probable cause be alleged in the declara- 
tion, & proved. Qu. : whether, even if such 
allegation & proof were made, an action is the 
proper remedy. 


The law allows every person to employ its process 
for the purpose of trying his rights, without 
subjecting him to any liability, unless he acts 
maliciously & without probable cause (Wilde, 
C.J.). — De Medina v. Grove (1847), 10 Q. B. 
172 ; 17 L. J. Q. B. 321 ; 11 Jur, 145 ; 110 E. R. 
67, Ex. Ch. 

Annotaiions : — Apld. Holdway v. Ray (1863), 1 New Rep. 
273. Refd. Moore v. Guardner (1847), 16 M. & W. 596 ; 
Churchill V. Blggere (1854), 3 E. & B. 929. Mentd. 
Horsley v. Style (1893), 69 L. T. 222. 


353. .] — The declaration in an action on’ 

the case alleged that pltf. being indebted to L. 
in £36, he, by deft- as his attorney, sued pltf. ; 

that after declaration, pltf. petitioned the Ct. 
of Bkpey., under Execution Act, 1844 (c. 96), & 
obtained a protection from process, of which deft, 
had notice. Yet deft., well knowing the premises, 


but wilfully & maliciously intending, etc., procured 
judgment to be signed against pltf., & sued out a 
ca. sa.f under which the sheriff a-rrested pltf. 
Held: the declaration was not sufficient, & it 
ought to have alleged that the arrest was without 
reasonable & probable cause. — Roret v, Lewis 
(1848), 5 Dow. L. 371 ; 17 L. J. Ex. 99 ; 10 
Ij T O. S. 331. 

35*4, .] — A declaration for a malicious 

arrest by capias under Judgments Act, 1838 
(c. 110), stated that deft, not having any reasonable 
or probable cause of action against pltf. to the 
amount for which he maliciously caused pltf. t>o 
be arrested, falsely, maliciously, & unjustly 
procured from a judge an order for a capias^ by 
falsely & maliciously representing to the judge that 
pltf. was justly & truly indebted to deft, in a certain 
sum, by means of a certain false affidavit then 
shown (fc uttered by deft, before the judge ; & 
thereupon maliciously caused a capias to be issued, 
& without any reasonable or probable cause of 
action, caused pltf. to be aiTested : — Held : on 
special demurrer, the declaration was sufficient, 
& it need not more particularly set out the false 
statement by which tlie judge was induced to make 
the order, nor show that the facts were false within 
deft.’s knowledge, or that he had not reasonable 
or probable cause for believing them true, — 
Ross V. Norman (1850), 5 Exch. 359 ; 1 L. M. 
&; P. 409 ; 19 L. J. Ex. 329 ; 15 L. T. O. S. 208 ; 
156 E. R. 157. 

355. .] — Churchill v. Siggers, No. 627, 

post 

356 . .] — DiMMACK V. BOWT.EY, No. 396, 

post 

357. .] — Phillips v. Naylor, No. 224, 

' ante. 

353 , ,] — Creditor, receiving information 

from one person that his debtor is going abroad, 
& obtfiining an order to arrest him on affidavit, 
afterwards held insufficient & to some extent 
untrue, is not therefore liable to an action for 
maliciously obtaining the arrest without reasonable 
cause, there being enough to justify the belief 
that the debtor was going abroad ; & the payment 
into ct. of a sum over £20 is a sufficient admission 
of a debt to justify the application. Senible : 
the action should not be brought while the former 
action [in which creditor is suing his alleged debtor] 
is pending. — Nevill v. Loadman (I860), 2 P. & P. 
313. 

369. .] — Declaration against justices of 

the peace alleged that pltf. was rated to a church 
rate, which was demanded on Sept. 8, 1867 ; that 
pltf. was summoned for non-payment thereof on 
May 5, 1869 ; that at the hearing on May 12, 1859, 
pltf. gave evidence that the rate had been 
demanded of him & the matter of complaint had 
arisen more than six months before the complaint, 
& contended that, by Summary Jurisdiction Act, 
1848 (c. 43), 8. 11, defts. had no jurisdiction ; yet 
defts, made an order for payment of the rate, 
which order had been quashed. Plea, that upon 
the hearing of the complaint it was proved that, 
besides the demand of the rate in the declaration 
mentioned, the same was again demanded on 
Mar. 26, 1859, & the complaint was laid within 
six calendar months from the time of that demand. 
Upon demurrer : — Held : it was within the duty 
of defts., 08 justices, to determine the question 
whether a complaint was made within the time 
limited ; & therefore, by Justices Protection Act, 
1848 (c. 44), 8. 1, the action was not maintainable 
without proof of malice & want of reasonable Ac 
probable cause. — S omkebvillb v. Mibehousr 
(1330), 1 B. Ac S. 652 ; 121 E. E. 857 i sub nom» 
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Somerville v, Mirehouse, 3 L. T. 294 ; 26 J. P. 
21 ; 9 W. R. 63. 

Annotation : — ^Refd. Pease v. Cliaytor (1861), 1 B. & S. 658. 

360 . ,] — The judge directed the jury 

that if defts. did not at the time of the arrest 
believe that their debt would be otherwise lost, 
& acted with a view to protect the interests of the 
indorsers of the notes rather than their own, that 
would be evidence pf want of reasonable & probable 
cause for arresting, & entitle pltf. to damages ; 
& the ct. subsequently, in discharging a rule nisi 
for a new trial, held that the general verdict, 
including damages in respect of the first three 
counts, was justified on the ground that the pleas 
of defts. to those counts did not deny the material 
allegations of publication, falsity, & malice : — 
Held : there was misdirection, which justified a 
new trial ; there was reasonable & probable cause 
for the arrest if defts. believed that pltf. was about 
to leave the province, & that their remedy against 
him would be lost if he were not arrested ; not» 
withstanding they might have believed that they 
could recover the debt from the indorsers, & were 
endeavouring to protect the interests of the in- 
dorsers. — Bank op British North America v. 
Strong (1876), 1 App. Cas. 307 ; 34 L. T. 627, 
P. C. 

361 . .] — Horsley v. Style, No. 228, 

ante. 

Sub-sect. 2. — What Amounts to Reason- 
able AND Probable Cause. 

A, In General, 

362 . General rule.] — The disbelief of the party 
making a charge before a magistrate is some evi- 
dence of want of probable cause, notwithstanding 
other evidence has shown that there was primd 
facie probable cause for making the charge. 

In order to justify deft., there must be a reason- 
able cause, such as would operate on the m i nd 
of a discreet man ; there must also be a probable 
cause, such as would operate on the mind of a 
reasonable man ; at all events such as would 
operate on the mind of the party making the 
charge ; otherwise there is no probable cause for 
him (Tindal, C.J.). 

Reasonable & probable cause is a mixed question 
of law & fact ; the facts being found or undisputed, 
the judge determines whether they amount to 
reasonable & probable cause ; but if the facets 
are doubtful, the jury must come to the conclusion 
of fact before the judge determines the effect of 
it in law. The principle is sufficiently clear ; the 
difficulty is in the application (Bosanqubt, J.). 


Where the facts or inferences are doubtful, it 
must be determined by the jury (Coltman, J.). 

It would be a monstrous proposition, that a 
party who did not believe the guilt of accused 
should be said to have reasonable & probable cause 
for making the charge (Erskine, J.). — Broad v. 
Ham (1839), 5 Bing. N. C. 722 ; 8 Scott, 40 ; 8 
L. J. C. P. 357 , 132 E. R. 1278. 

Annotations: — Consd. Haddrick v, Heslop (1848), 12 Q. B. 

267 ; Hailes v. Marks (1861), 7 Jiir. N. S. 851 ; Lister v. 

Perryman (1870), L. R. 4 H. L. 521. Retd. Turner v. 

Ambler (1847), 10 Q. B. 252 ; Jolmson r. Emerson & 

Sparrow (1871), 40 L. J. Ex. 201 ; Shrosbery v. Osmaston 

(1877), 37 L. T. 792. 

363. .] — In an action for a malicious 

prosecution of pltf. for obtaining goods from deft, 
by false pretences, there having been considerable 
delay on the part of deft, before he made any 
charge : — Held : although the goods had been 
obtained from deft, by false pretences, still, if 
the jury were of opinion that deft., when he went 
before the magistrate & made his complaint, did 
not bond fide believe that pltf. intended to defraud 
him, there was an absence of reasonable & probable 
cause. — Williams v. Banks (1859), 1 F. Sc F. 
5.57. N. P. 

Annotaiion : — Consd. Shrosbery r. Osmaston (1877), 37 

L. T. 792. 

364. .]— Hicks v. Faulkner, No. 18, dhte. 

365. .] — Take the familiar instance of an 

action for malicious prosecution. It is not a 
wrongful act for any person who honestly believes 
that he has reasonable & probable cause, though 
he has it not in fact, to put the criminal law in 
motion against another ; but if to the absence of 
such reasonable Sc probable cause a malicious 
motive operating upon the mind of such prosecutor 
is added, that which would have been a rightful, 
in the sense of a justifiable, act if done without 
malice becomes with malice wrongful Sc actionable. 
What would constitute such malice it is not 
material for the purposes of this case to define. 
Of course, if when he instituted criminal pro- 
ceedings the prosecutor knew he had no reasonable 
ground for the steps he was taking, the definition 
of malice given by Bayley, .1., in Bromage v. 
Prosser, No. 232, ante, would distinctly apply, 
& no further proof of malice would be required ; 
but if he really believed he had such reasonable 
cause, although in fact he had it not. Sc was 
actuated not by sucli belief alone, but also by 
personal spite or a desire to bring about the 
imprisonment of or other harm to the accused, 
or to accomplish some other sinister object of his 
own, that personal enmity or sinister motive 
would bo quite sufficient to establish the malice 
required by law to complete a cause of action — 


PART IV. SECT. 3, SUB-SECT. 2.— A. 

362 i. General rule .] — In an action 
for nialloloufi prosecution reasonable & 
probable cause is an honest belief in 
the guilt of the accused, based upon a 
full oonviotion, founded upon reason- 
able grounds, of the existence of a 
state of circumstances which assmnlng 
them to be true, would reasonably lead 
any ordinary prudent & cautious man 
placed in the position of the accuser 
to the conclusion that the person 
charged was probably guilty of the 
crime imputed. — Oolwill v. Johnson 
(N.W.T.) (1905), 1 W. L. R. 218.— 
CAN. 

862 li. ,] — Landry v. Bathurst 

Lumber Co. (1917), 44 N. B. R. 374 ; 
35 D. L. R. 701.-^AN. 

362 iii. . 1 — In an action for mali- 
cious prosecution there Is want of 
reasonable & probable cause for a 
ohar^ of felony if there is a want of 
belief on the pe^ of the person making 


the charge that the person charged has 
committed the felony. — M cLeod v. 
Reeves (1882), 1 N. Z. L. R. 50 (S, C.), 

— N.Z. 

362 Iv. .] — If deft, in an action 

for malioions prosecution did not 
honestly believe in the full charge j 
which he made against pltf., he had 
not reasonable & probable cause for 
the prosecution. — H arcourt v. Aiken 
(1902), 22 N. Z. L. R. 389.— N.Z. 

Q. Reliance on legal opinion — 
Counsel.] — In an action for malicious 
prosecution where deft, has laid a bond 
fide statement of the material facts of 
the case l^fore counsel, & has acted 
bond fide on the opinion obtained, there 
is reasonable & probable cause. — 
Fellowes V. Hutchinson (1855), 12 
U. C. R. 633.— <3AN, 

r. .] — A suitor taking legal 

advice upon a question of law, & 
acting thereon apparently bond fide, is 


not responsible ; nor can an action for 
maliciously taking such proceeding be 
successfully prosecuted against him. — 
Crawford v. McLaren (1859), 9 C. P. 
215.— CAN. 

t. .] — Opinion of counsel 

will not protect from an action for 
malicious prosecution unless the party 
uses reetsonable care to ascertain the 
facts & lays them before counsel. — 
Wilson v. Winnipeg City (1887), 4 
Man. L. R. 193.— CAN. 

a. .] — If a party lays 

all the facts of his eswe fairly before 
counsel, & acts bond fide upon the 
opinion given by that counsel, he is 
not liable to an action for malloiouB 

S rosecution. — R. v. Stewart (1889). 
Man. L. R. 257.— CAN, 

b. .] — Dundab V. Wilson 

(1911), 19 O. W. R. 17 ; 2 O. W. N. 
996.— CAN. 

0. .] — Harris v, Hickey 
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Sect^ 3. — Absence of reasonable and probable cause : 

Siib-sect. 2, A. j&.] 

that is, if such malice was found as a fact by the 
jury (Lord Brampton). — Quinn v. Leathem, 
[1901] A. a 495 ; 70 L. J. P. C. 76 ; 85 L. T. 289 ; 
65 J. P. 708 ; 50 W. R, 139 ; 17 T. L. R. 749, 
H- L. , , , 

Annotations ; — Mentd. Bulcock v. St. Anne’s Mctster Builders 
Federation (1902). 19 T. L. R. 27 : Read r. ^endly 
Soc. of Operative Stonemasons of England. Ireland & 
Wales. fl902] 2 K. B. 732 ; West Ham Union v. L. C. C. 
(1902), 71 L. J. K. B. 299 ; Giblan v. National Amalga- 
mated Labourers' Union of Great Britain & Ireland, 
11903} 2 K. B. 600 ; R. v. Brailsford, [1905 J 2 K. B. 730 ; 
South Wales Miners’ Federation v, Glamorgan Coal Co., 
11905] A. C. 239 ; Denaby & Cadeby Main Collieries «. 
Yorkshire liners’ Assocn., [1906] A. C. 384 ; Conway 
r. Wade, [1908] 2 K. B. 844 ; National Phonograph Co. i), 
Edison Bell Consolidated Phonograph Co., [1908] 1 Ch. 
335 ; Qaskell v, Tiancashlre & Cheshire Miners’ Federation 
(No. 2) (1912), 56 Sol. Jo. 719 ; In the Goods of Hall. Hall 
V. Knight & Baxter (1913), 109 L. T, 587 : Santon v. 
Busnaoh (1913), 29 T. L. R. 214 ; Vachor v. London Soc. 
of Compositors, [1913] A. C. 107 : Re Ainsworth, Finch v. 
Smith, [1916] 2 Ch. 96 ; Larkin v. Long, [1915] A, C. 814 ; 
Long V. Smithson (1918), 88 L. J. K. B. 223 ; Croft r. 
Blay, [1919] 1 Ch. 277 ; Pratt v. British Medical Assocn., 
[1919] 1 K. B. 244 ; Valentine r. Hyde, [1919] 2 Ch. 129 ; 
Davies v. Thomas, [1920] 2 Ch. 189 ; Hodges v. Webb, 
[1920] 2 Ch. 70 ; Saidu. Butt, [1920] 3 K. B. 497 ; Welldon 
V. Butterley Co., [1920] 1 Ch. 130 ; Tinline v. White Cross 
Insce., [1921] 3 K. B. 327 ; Ware & De lYoville v. Motor 
Trades Assocn., [1921] 3 K. B. 40 ; White v. Riley, [1921] 
1 Ch. 1 ; Jasperson v. Dominion Tobacco Co., [1923] A. C. 
709 ; Brimelow v. Casson, [1924] 1 Ch. 302 ; Reynolds v. 
Shipping Federation, [1924] 1 Ch. 28 ; Sorrell v. Smith, 
[1925] A. C. 700 ; G. W. K. v. Dimlop Rubber Co. (1926), 
42 T. L. R. 376, 

366. .] — Cox V. English, Scottish & 

Australian Bank, No. 455, post, 

367. Suspicion.] — Pain v, Rochester & Whit- 
field, No. 391, post, 

308. Of third persons.] — W ale v. Hill 

(1611), 1 Bulst. 149 ; 80 E. R. 842. 

Annotatiem : — Mentd. Jannain v. Hooper (1843), 7 Scott, 
N. R. 663. 

869. .] — (1) Deft, in an action for mali- 

ciously & without reasonable or probable cause 
procuring pltf. to be apprehended on a charge of 
felony, cannot rely on circumstances of mere 
suspicion as evidence of reasonable or probable 
cause for a defence to the action. 

A robbery had been committed by S., who 
immediately absconded. Pltf., his fellow- work- 
man, bad said that be had heard, a few hours 
after the robbery, that S. had absconded ; & 

that S. bad previously told him that he intended 
to go to Australia. S. had also been seen, early 
in the morning after the robbery, coming from a 
ublic entry leading to the back door of pltf.'s 
ouse. Deft., pltf.’s master, having been in- 
formed of these circumstances, caused him to be 
apprehended, & charged before magistrates with 
the robbery : — Held : no evidence of reasonable or 
probable cause justifying deft, in making the 
charge. 

(2) The existence of reasonable or probable 
cause is to be decided by the judge. — B usst v. 
Gibbons (1861), 30 L. J. Ex. 76. 


370. Commitment by magistrate.] — Complaint 
of a felony, the commitment of the magistral^ is 
sufficient probable cause in an action for malicious 
prosecution, although no felony was in fact com- 
mitted. — Cox V, WiRRALL (1607), Cro. Jac. 193 ; 
Yelv. 105 ; 79 E. R. 169. 

Annotations Refd. Panton r. Williams (1841), 2 Q. B. 

169. Mentd. Jones v. Giyin (1712), Glib. 185. 

371. Deliberation of Jury before acquittal.]-;- 

If a party is indicted for a felony, though he is 
acquitted without calling any witnesses, he cannot 
maintain an action for a malicious prosecution, 
if his acquittal was the result of dehberation, &; 
the evidence sufficient to cause the jury to pause. 
— Smith v, Macdonald (1799), 3 Esp. 7, N. P. 

Annotation : — Consd. Willana v. Taylor (1829), 3 Moo. & P. 

350. 

372. .] — WiLLANS V, Taylor, No. 535, post. 

373. No ground for instituting proceedings.] — 

In an action against a magistrate for a malicious 
conviction, it is not sufficient for pltf. to prove his 
innocence, & to call on deft, to show probable 
cause for the conviction ; pltf. must give such 
evidence of what passed on the hearing, by calling 
the witnesses for the prosecution or otherwise, 
that it may appear there was no probable cause 
for the conviction. 

In the case of malicious prosecution proof that 
there was in reality no ground for imputing the 
crime to pltf. shows tliat the prosecution was 
instituted without probable cause, & malice may 
be inferred from thence (Gibbs, C.J.). — Burley v, 
Bethune (1814), 5 Taunt. 580 ; 1 Marsh. 220 ; 
128 E. R. 810. 

374. Reliance on legal opinion.] — It is a good 
defence to an action for a malicious arrest, that 
deft., when he caused pltf. to be arrested, acted 
bond fide upon the opinion of a legal adviser of 
competent skill & ability, & believed that he had 
a good cause of action against pltf. But where 
it appeared that the party was influenced by an 
indirect motive in making the arrest, it was held 
to be properly left to the jury to consider whether 
he acted bond fide upon the opinion of his legal 
adviser, believing that he had a good cause of 
action. 

As it must be taken after the finding of the jury 
that he did not believe that he had any cause of 
action it is quite clear tliat there was no probable 
cause (Holroyd, J.). — Ravenga v. Mackintosh 
(1824), 2 B. & C. 693 ; 4 Dow. &; Ry. K. B. 187 ; 
2 L. J. O. S. K. B. 137 ; 107 E. R. 541 ; previous 
proceedings, sub non}. Revenoa v. Macintosh, 
1 C. & P. 204, N. P. 

Annotations: — Clonsd. Blachford v. Dod (1831), 2 B. & Ad. 

179 ; Broad v. Ham (1839), 8 L. J. C. P. 357 ; Johnson 

V. Emerson & Sparrow (1871), L. R. 6 Exch. 329. Reid. 

Grainger v. Hill (1838), 1 Am. 42. MePtd. Bradshaw v. 

Waterlow, [1915] 3 K. B. 527. 

375. .] — Abrath V. North Eastern Ry. 

Co., No. 418, post, 

376. Source of defendant’s Information — Per- 
sonal knowledge.] — A plea to an action for a 


& Gardiner (1912), 19 W. L. R. 948; 
17 B. C. R. 21 ; 2D. L. R. 356.— CAN. 

d. .] — In an action 

for malicious prosecution a person 
who institutes criminal proce^ings, 
honestly believing in his case, Is en- 
titled to act on the advice of his 
counsel, but the duty is placed upon 
him to put before counsel everything, 
including all circumstances In mitiga- 
tion of the accused’s action. — M omsen 
V. Rudolph (1913), 18 B. C. R. 631.— 
CAN. 

. •• -- — d — ITie fact that 

deft, to an action for malicious prose- 
cution acted upon the advice of 
counsel in instituting the prosecution 


is not necessarily a complete answer 
to the alle^tion of lack of rcasouablc 
& probable cause. — Oldb v. Parib 
(B.C.), 119181 2 W. W. R. 682.— CAN. 

f* .] — The plea in de- 

fence to such an action that deft, 
laid the Information on the advice 
of counsel is not a good answer to the 
alle^tion of lack of reasonable & 
probable cause for the prosecution 
where he did not inform counsel of all 
— Qablkb V . Cymbalibki, 
tl»22] 2 W. W. R. 716 ; 16 Sask. L. R. 
457. — CAN. 


rx** Magistrate,] — CJolbert 

Hiokb (1880), 6 A. R. 671.-*CAN. 

h. fi[o!ic4<of.] — Lonudkn 


Bilbky (1910), 16 O. W. R. 877 ; 2 
O. W, N. 18 ; 22 O. L. R, 4.— CAN. 

k. .] — IBBOTOON V. Berk- 

ley (B. C.), [1918] 3 W. W. R. 1018. 
—CAN. 

l . 


deft, 

eon suited a solr. before laying the 
charge must be considered ; & its 

efBoaoy as a defence depends upon 
whether deft, laid all the facts before 
his solr. 6c acted bond fide upon his 
opinion.— Smith v. Rural Munici- 
pality of Laoajjena No, 228 6c 
MoTaqoart, [1924] 1 W. W. R. 36; 
V. 18 Sask. L. R. 23.— CAN. 

m. Clerk of the peace ,] — The 

V, fact that deft, acted bond fide 6c under 
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malicious charge before a magistrate, justifying the 
charge on the ground, that pltf. had committed 
the offence imputed to him, is not sufficient unless 
it allege, that at the time of the charge deft, had 
been informed of, or knew the facts on which the 
charge was made. — Delegal v, Highley (1837), 
3 Bing. N. C. 950 , 3 Hodg. 158 ; 5 Scott, 164 ; 
6 L. J. C, P. 337 ; 132 E. B. 677 ; avhsequeyit 
proceedings, 4 Bing. N. C. 114; 8 C. & P. 444, 
N. P. 

Annotations Refd. James v, Phelps (1840), 11 Ad. & El. 

483 ; Tumor v. Ambler (1847), 11 Jur. 346. Mentd. 

Pearson v. Le Maitro (1843), 7 J. P. 336. 

877. Information from third parties.] — 

Delegal v, Hight..ey, No. 370, ante. 

378. Bon& fide belief in.] — Informa- 

tion received from persons apparently respectable 
& believed to be credible : — Held : sufficient 
evidence of reasonable &; probable cause for a 
prosecution. 

If those persons made such statements to deft., 
& he honestly believed them, & honestly instituted 
this prosecution, then he had reasonable & probable 
cause. If a man acts bond fide on honest belief 
of truth of statements made to him by others 
whom he believes to be credible persons, he is 
justified in so acting upon sucli statements, if he 
believes there is reasonable probable cause for 
his so doing. The question is not whether they 
were right or WTong. It is what they told deft. 
(COCKBURN, C.J.). — ChATPIELD V. COMERFORD 

(1866), 4 F. & F. 1008, N. P. 

379. .J— G., pltf., 

advertised his farming stock & effects for sale, 
was arrested at the suit of B., on a judge’s order 
to hold to bail, made upon the affidavit of 0. that 
G. had stated his intention to go to Jersey to 
avoid his creditors, but he was at once discharged 
upon paying the amount to the officer. On the 
following day he was arrested at the suit of defts., 
upon a hke order made upon the affidavit of their 
London agent, that he had read, & believed the 
statement in the affidavit of C. to be true. It 
eventually appeared that C.’s statement was 
untrue, & pltf. was discharged by judge’s order. 
At the trial of the action against defts. for arresting 
pltf. maliciously, & without reasonable & probable 
cause, the agent was called on the part of defts., 
Sc he swore that he believed, without further 
inquiry, the statement in C.’s affidavit to be true 
at the time that he appUed for & obtained the 
order to hold pltf. to bail, & thereupon the judge 
directed the verdict to be entered for defts. on | 
the ground that there was reasonable & probable 
cause for the arrest, & the action could only be 
maintained on proof, (a) of malice on the part 
of defts., & (6) of want of reasonable & probable 
cause : — Held : there was reasonable & probable 
cause for the arrest, & there was no duty on defts., 


or their agent to make inquiry into the truth of 
the facts stated in C.’s affidavit before making an 
application based thereon for an order to hold 
pltf. to bail. — Gibson v. Veasey (1867), 15 L. T. 
686 ; 31 J. P. 167 ; previous proceedings (1866), 15 
L. T. 450, N. P. 

380. .] — Lister v. Perryman, No. 

449, ante. 

381. .] — Hicks v. Faulkner, No. 

18, ante. 

382. Primft facie case against plaintiff.] — In an 

action for malicious prosecution, reasonable & 
probable cause may be shown by evidence which 
would make a primd facie case such as would 
justify a criminal charge, although it might be 
insufficient to convict ; & although it might 

require confirmation by further evidence not 
disclosed or discovered by prosecutor until after 
he h.id given pltf. into custody. 

The evidence of an accomplice, that he had been 
tampered with by the attorney for the defence, 
coupled with a letter found on the person of the 
attorney, after his arrest, on the criminal charge : — 
Held : evidence of reasonable cause for its prosecu- 
tion. — D aw^sonv. Vansandau(1863), 11 W. R. 516. 

Annotation : — ^Refd. Bradsliaw v. Waterlow, [1915] 3 K. B. 

527. 

383. Flat of Attorney-General — Prior to com- 
mencement of prosecution.] — Bradshaw v. Water- 
low Sc Sons, Ltd., No. 493, post. 

B. Particular Proceedings. 

384. Theft — Possession of stolen goods — No ex- 
planation of possession.] — Finding stolen goods in 
a man’s house who refuses to account for the 
possession of them, Sc who is committed in conse- 
quence thereof by a magistrate, on suspicion of 
being the thief, is a good probable cause to justify 
against an action for malicious prosecution ; 
deft, need not traverse the malice. — (Chambers 
V. Taylor (1602), Cro. Eliz. 900 ; 78 E. R. 1123. 

385. — 1 .] — The possession of stolen 

goods, without b(;ing able to give a probable 
account of coming honestly by them, is good cause 
of arrest by tlie officer, of commitment by the 
magistrate. Sc of prosecution by the owner ; but 
on the replication de son tort, etc., to an action 
for such a prosecution, if the jury find it was 
sans ticl cause, pltf. shall have judgment. — 
Dogati’E V. Lawry (1607), Cro. Jac. 190; 79 
E. R. 166. 

Annoiaiion : — Reid. Jones v. Givin (1712), Gill). 185. 

386. & commitment by magistrate.] 

— Possession of stolen goods, Sc commitment by a 
magistrate is such iirobable cause as will justify 
an indictment for the theft. — Marttam v. Pescod 
(l(i06), Cro. Jac. 130 ; 79 E. R. 113. 

AnnoUUions : — Reid. JoriOH v. Givin (1712), Gilb. 185. 

Mentd. Rafael v. Verolst (1776), 2 Wm. Bl. 1055. 


the advice of the clerk of the peace & 
of oonnaol is not of itself enough to 
afford a good defence of reasonable & 
probable cause. — Chockkb r. Storey 
(1914), 43 N. B. R. 69.— CAN. 

377 i. Source of defendant*8 informa- 
tion — Information pom third parties .] — 
In an action for malicious pi-osecutiou 
If a pemon has hearsay evidence, from 
which he may reasonably believe that 
another has committed perjury, ho 
is justified in prosecuting though he 
may not have the evidence of two 
witnesses, or such other testimony os 
will be suffloient to obtain a conviction. 
— Castaquetti V. Banti (1878), 12 
S. A. L. R. 1.— AUS. 

878 i. Bond fide belief in.] 

•"-Oswald v. Mewburn (1843), 0 O. S. 
471.— CAN. 

J. — VOL, XXXIII. 


Paid to procure evi- 
dence.] — Anderson v. Bell (1892), 24 
N. S. R. 100.— CAN. 

o. Prinid fade case against plaintiff 
— Bond fide belief in.] — A reasonable 
bond fide belief in such facts as would 
have, if true, warranted a prosecution 
for theft, will constitute reasonable & 
probable cause. — D uguay v. Myles 
(1913), 14 E. L. R. 410. — CAN. 

p. Continuation of prosecution — 
Where mistake might have been dis- 
covered.] — Pkrsse V. Dockery (1891), 
17 V. L. R. 420.— AUS. 

Q. After discovery of mistake.] 

— There Is an absence of reasonable 
& probable cause if deft, does not 
withdraw from prosecution of charge 
when ho finds same not well founded. — 
Fanooxuit V. Heaven (1909), 14 


O. W. li. 230 ; 18 O. L. H, 492.— CAN. 

r. Acting on instructions of police.] 
— Where deft, first swore out a search 
warrant & afterwards, upon instruc- 
tions by Royal North-West Mounted 
Police, swore to the Information upon 
which the procoodinm against pltf. 
were cominenood : — Held : a reason- 
able & probable cause. — L onomuir v. 
Forrest (1914), 28 W. L. R. 821 : 7 
Bosk. L. H. 162.— CAN, 

PART IV, SECT. 3, SUB-SECT. 2.— B. 

t. Theft — PosaessUm of stolen goods.] 
— Hirtle V. Knox (1913), 47 N. S. R. 
219; 13 D. L. R. 21 ; 13 E. L. R. 
149.— CAN. 

— , — . Explanation of pos- 
session — Duty of prosecutor to verify .] — 

K E 
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Sect, 3 * — Ahsefnce of reasonable and probable cause : 

Sub-sect* 2, B*; svib-secU 3, A., B, & C«] 

887 , Refusal to show them.] — In 

an action for malicious prosecution for stealing 
deft.’8 cattle it is a good cause of suspicion that 
pltf., in whose possession the cattle were, refused 
to show them.— Weal v* Welt.8 (1617), J. Bridg. 
60 ; 3 Bulst. 284 ; 81 E. B. 239. 

388. Possession of goods — Bonft fide belief 

In ownership.] — In an action for a malicious 
prosecution lor sheep stealing, it appeared at the 
trial that pltf. was possessed of a sheep which deft, 
claimed as one of a lot stolen from him. Pltf. 
gave an account of the way he became possessed 
of it, which, if the sheep was deft-.*s, must have been 
wilfully false. Deft, took away the sheep. Pltf. 
sued him for so doing in the county ct. To stop 
the action deft, indicted pltf., who was acquitted. 
There was evidence both ways ; but it appeared 
that the sheep really never was deft.’s, though 
deft, bond fide believed it was. The judge, 
assuming these facts to be true, asked the jury 
if deft, had reasonable grounds for his belief. On 
their finding that he had, he ruled that there was 
reasonable & probable cause for the indictment : — 
Held : under the circumstances, the finding of the 
jury on that one point, in addition to the facts 
beyond dispute, made out a complete case of 
reasonable h probable cause. 

The duty of the judge was to decide whether 
there was reasonable h probable cause, taking into 
account all the undisputed facts & leaving the 
disputed matezial facts to the jury (Crompton, J.). 
— Douglas v* Corbeit (1856), 6 E. & B. 611 ; 
27 L. T, O. S. 134 ; 2 Jur. N. S. 1247 ; 119 E. R. 
955. 

389. Of like kind & condition.] — 

A farmer having lost two trusses of straw, & finding 
pltfs. soon afterwards at a place some two or three 
miles distant with some loose straw in a cart, gave 
them into custody, with some expression of irrita- 
tion, &; prosecuted them for stealing it : — Held : 
if the straw were of the same kind as that lost, 
& in particular if it were clean & new, there was 
probable cause for suspicion ; but if otlierwise, 
there was not probable cause ; & if the jury thought 
that he had acted under irritation, rashly, &. 
rather under the influence of angry feeling than 
with reasonable care or due inquiry, there was 
evidence of malice on a count for malicious 
prosecution. — Darling v. Cooper, Beauchamp 
t7. Cooper (1869), 21 L. T. 442 ; 11 Cox, C. C. 
533, N. P. 

390. Denial of receipt of money — Money 

in fact received.] — Eagar v. Dyott, No. 59, ante. 

391. Accused absenting himself — After notice 
of issue of warrant.] — The probable cause may be 
specially pleaded to an action for a malicious 
prosecution, though in effect it amounts to the 
general issue. 


Causes of suspicion of deft. & absenting of 
pltf. after notice of the warrant [against him] are 
causes sufficient {per Cur.). — ^Pain v. Rochester 
& Whitfield (1602), Cro. Eliz. 871 ; 78 E. R. 
1096. 

Annotaiions : — Confd. Panton r. Williams (1841), 2 Q. 'B. 

169. Refd. Chambers v. Taylor (1602), Cro. Eliz. 900. 

Mentd. Hussey v. Jacob (1696), 1 ^Ik, 344 ; Bridge e. 

Grand Junction Hy. (1838), 1 Horn & H. 26. 

392. Conviction by lower court — Subsequently 
quashed.] — Reynolds v* Kennedy, No. 350, ante, 

398. Assault — Made in self-defence.] — If A. 

strike B. & B. return the blow, on which A. 
indicts B. for an assault, the bare fact of A. having 
struck the first blow is not sufficient to support 
an action for a malicious prosecution. 

Though pltf. was justified in defending himself 
from deft.’s assault, it was still an assault & there 
was probable cause for the prosecution (Lord 
Kenyon). — Fish v. Scott (1792), Peake, 184, 
N. P. 

AnnotcUion : — Coilfld. Hhiton v. Heather (1845), 14 M. & W. 

131. 

394. Forgery — Similarity of handwriting.] — 

Clements v. Ohrly, No. 38, ante. 

395 . Identity.] — A forged cheque having 

been uttered at defts.’ bank, they had reason to 
believe that it was forged by C. Pltf. having 
been arrested by the police on the supposition that 
he was C., was identified by defts.’ cashier as the 
person who, in his belief, had uttered the forged 
cheque. The cashier signed the charge-sheet, & 
pltf. was remanded from time to time at the 
instance of defts. While he was so imder remand 
defts. received information as to the alibi which 
was to be set up in the case, but acting on counsel’s 
opinion they went on with the prosecution. 
Having been subsequently advised that pltf., 
even if committed for trial, would probably be 
ultimately acquitted of the charge, defts. at once 
gave notice of their intention of withdrawing from 
the prosecution. Pltf. subsequently brought on 
action against them to recover damages from them 
for false imprisonment & malicious prosecution, & 
obtained a verdict : — Held : pltf. having been 
identified by defts.’ cashier as the man who had 
uttered the cheque, they were not bound to make 
any inquiries as to the alibi, they had acted 
reasonably, & therefore there was no want of 
reasonable & probable cause. — Harrison v. 
National Provincial Bank op England (1885), 
2 T, L. R. 70, C. A. ; affg„ 49 J. P. 390, D. C. 

396. Defendant acting In self protection.] — 
The declaration stated that pltfs., being traders, 
gave defts. a judge’s order for debt &> costs in an 
action then pending between them, & paid the 
amount next day, but that nevertheless defts, 
wrongfully & maliciously caused the order to be 
filed with the clerk of the doequets under Bankrupt 
Law Consolidation Act, 1849 (c. 106), s. 137, 
whereby pltf.’s credit was injured: — Held: (1) 


JENNERr. Hardison (1879), 5 V. L. R. 

111.— AUS. 

888 i. Possession of goods — 

Bond fide belief in ovmership ,] — 
ScouGATA. V. Stapleton (1886), 12 
0. R. 206.— CAN. 

b. Hearsay evidence • — Ex- 

plancdion hy accused refused^Prose- 
cutor not under duty to verify .] — 
Turner v. Wriout (1880), 6 V. L, R. 
273.— A US. 

0 . Assault.] — In an action for 
malicious prosecution for assault, the 
finding' tliat there was in fact an aasault 
is not decisiTe of the question whether 
there was reasonable & probable cause 
for the prosecution ; pitf. is entitle 
to have the circumstaucce relied on as 


justification for the assault submitted 
to the jury. — R outhier v. McLaurin 
(1889), 18 O. R. 112.— CAN. 

d. Forgery.] — Chaklebois v. Sur- 
veyor (1897), 27 S. C. R. 656.— CAN. 

e. .] — ^While mere Blmilarlly 

of hand \riiiing may in many cases 
be a reasonable cause for charging a 
person with forgery, the opinion of 
experts, that the handwriting in a 
formal document is not only similar 
to but identical with that in a contro- 
verted document, is or may be of 
great value. Sc furnish reasonable Sc 
probable cause. — ^M cMerllen r. Wet- 
LANFER (1915). 33 O. h. R. 177.— CAN. 

f. Defamation,] — In an action 
for malicious prosecution for defama- 


tion pltf. in order to establleh the 
absence of reasonable Sc probable 
cause, must prove that the facts known 
to deft, at the time when he Initiated 
the prosecution were inconsistent with 
an honest belief upon reasonable 
grounds that deft, could not establish 
a defence to the charge,— C rowley 
V. Glzssan (1905), 2 C. L. R. 744. — 
AUS« 

g. Fa;ecuficn.]— S mith i?.Cbpcp( 1842), 
6 O. S. 213.— CAN, 

h. .1 — Hood v.Cronkitb (1869), 

29 U. C. R. 08.— CAN, 

k. Seductiem .] — RmuELL v. Brown 
(1864), 24 U. 0. R. 90.— CAN, 

L Ill-treating a buU — Primd f&de 
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the declaration was bad for not averring the want 
of reasonable & probable cause ; (2) defts. had 
reasonable & probable cause for filing the order, 
being entitled to do so under the statute for their 
own protection. 

Qu, : whether defts. were not bound by the 
statute to file the order. — Dimmack v. Bowley 
(1857), 2 C. B. N. S. 542 ; 26 L. J. C. P. 231 ; 3 
Jur. N. 8. 1059 ; 140 E. R. 528. 

897. Fraud — Issue of erroneous balance sheet — 
No fraudulent intent.] — The mere fact that a report 
& balance sheet prepared & published by the 
secretary of a public co., contains errors or mis- 
statements, does not afford “ reasonable & probable 
cause ” for charging him criminally under Larceny 
Act, 1861 (c. 96), s. 84, & will be no defence to 
an action for malicious prosecution brought by 
him if he has been so charged, unless some proof 
be given that he made & circulated the report & 
balance sheet as a wilful falsehood & with a fraudu- 
lent intent. — Ayres v, Elborough (1870), 22 
L. T. 106, N. P. ; subsequent proceedings^ sub nom. 
Elborough v. Ayres, L. K. 10 Eq. 367. 


Sub-sect. 3. — When Absence Will or Will 

Not be Presumed. 

A." In General. 

898. From amount of damage.] — It has been 
always held, that the amount of damages is a 
primd facie ground from which to presume the 
presence or absence of reasonable & probable 
cause for the arrest. — Ballantyne v. Taylor 
(1836), 5 Ad. & El. 792 ; 1 Nev. & P. K. B. 219 ; 
2 Har. & W. 453 ; 111 E. R. 1366. 

Annotation : — Befd. White v. Prickott (1838), i Biiig". N. C. 

237. 


B, Proof of Express Malice. 

899. Want of probable cause not implied.] — 

Johnstone v. Sutton, No. 2, ante, 

400. .] — Incledon V. Berry (1805), 1 

Camp. 203, n., N. P. 

Annotalions : — ^Reld. Tumor e. Tumor (1818), Qow, 20; 

Wlllans V. Taylor (1829), 3 Moo. & P. 350. 

401. .] — To support an action for a con- 

spiracy in issuing a commission of lunacy, malice 
& a want of probable cause must be proved. On 
proof of a total want of probable cause malice may 
be implied ; but, although express malice be 
proved, some slight evidence of a want of probable 
cause must be given. — Turner v. Turner (1818), 
Gow. 20, N. P. 

402. .] — Whalley V. Pepper, No. 258, ante. 

403. ,] — MusGROVE V. Newell, No. 267, 

ante. 

404. .] — Although want of reasonable & 

probable cause cannot be inferred from proof of 
malice, where a person making a charge before a 
magistrate acted on the information of another, & 
the charge was highly improbable : — Held : the 


jury might infer from the proof of malice that he 
did not believe the statement to be true. — Wright 
V. Greenwood (1853), 1 W. R. 393. 

0. Disbelief in Ctuilt or Liability of Plaintiff. 

406. Implies absence of probable cause.] — 

Ravenga V. Mackintosh, No. 374, ante. 

406. .] — Broad v. Ham, No. 362, ante. 

407. .] — In an action for maliciously in- 

dicting pltf. for an assault on deft., the following 
facts were proved ; deft, came to pltfr’s house, 
which was let out as chambers, to inquire, for a 
Mr. 8., & on being informed that no such person 
lived there, uttered abusive language, & on pltf. 
requesting him to go away, laid hands on him, 
whereupon pltf. forced him out. There was con- 
flicting testimony as to the degree of violence used 
by pltf. Pltf. was indict^ed by deft, for the assault, 
& acquitted. On the trial of the action the 
learned judge directed the jury, that if deft, pre- 
ferred the Indictment with a consciousness that 
he was in the wrong, there was no reasonable or 
probable cause for the indictment ; — Held : the 
mere fact of pltf. having assaulted deft, did not of 
itself constitute reasonable & probable cause 
without reference to the other circumstances of the 
case, & the direction of the judge was substantially 
correct. — Hinton v. Heather (1845), 14 M, & W. 

15 L. J. Ex. 39 ; 153 E. R. 419. 

403 . .] — Turner v. Aiubler, No. 444, post. 

409. .] — Case for maliciously, & without 

probable cause, indicting pltf. for perjury. Aver- 
ment : that pltf, was tried & acquitted, & judg- 
ment given that he should depart without day, 
as by the record appeared. Plea ; not guilty. 
The evidence on which perjury was assigned was 
given against deft, in an action in which he was 
deft., & in which the evidence for him contradicted 
that of the then pltf. Deft., on being told of the 
now pltf.’s evidence, said he would indict him for 
perjury. Deft.’s informant said he thought there 
was no ground for such indictment ; but deft, 
replied that he should move for a new trial in the 
then action, & the indictment would stop the 
mouths of the now pltf. & the opposite party for a 
time:— Held: (1) the jury were properly asked 
whether deft, believed there was reasonable & 
probable cause for the prosecution, &, they having 
found that he did not, the judge was right in 
ruling that there was no such cause ; (2) the jury 
were rightly told that, if, upon the above evidence, 
they believed that deft, acted from an improper 
motive, they might infer malice ; (3) the acquittal 

was admitted on the record. 

(4)1 think that belief is essential to the existence 
of reasonable & probable cause. 1 do not mean 
abstract belief, but a belief upon which a party 
acts. Proof of the absence of belief is almost 
always involved in the proof of malice (Lord 
Denman, C.J.). — Haddrick v. Heslop (1848), 12 
Q. B. 267 ; 17 L. J. Q. B. 313 ; 11 L. T. O. 8. 


case — Explanation by accused refused — 
Prosecutor not under duty to 
Dbslaubikrs V. Jasmin (1908), 6 
E. h. R. 243.— CAN. 

m. IXa<re«8 .}— Stbbimkr v. Nagel 

(1909), 11 W. L. B, 325.— CAN. 

n. Arson.] — Lyonk v. Long (Saek.), 
11917] 3 W. W. B. 139 ; 36 D, L. B. 
76 ; iO Bask. L. B. 343.— CAN. 

o. Negleding a diUd.] — Baev. Scot- 
tish Society for Prevention of 
Cruelty to Children, 11924] S. C. 
102.— SOOT. 

PART IV. SECT. 8, SUB-SECT. 8.— A, 

p. Prosecution for offense unknown 


to law.] — Where the offence charged 
is nou-existont deft, cannot have had 
reasonable & probable cause for the 
prosecution, notwithstanding that he 
had been advised by his solr. — ^M ac- 
BOSNmee. Hyam (1908), 8 S. B. N. S. W. 
587.— AUS, 

q. Want of reasonable care by 
prosecutor to inform himself of the 
facts.] — In an action for malicious 
prosecution, where there Is a want of 
reasonable care on the part of deft, to 
inform himself of the true state of 
the case there is sufficient justification 
for holding that there was a want of 
reasonable Sc probable cause. — ^W ebber 
V. McLeod (1888), 16 0. B. 609.— CAN. 


PART IV. SECT. 3, SUB-SECT. 8.— B. 

r. Honest belief — Improper motive 
— Reasonable dt probable cause im- 
»Zicd.}--CuiutiE V. Caloff (1911). 19 
W. L. R. 767 ; 1 W. W. B. 233.— CAN. 


PART IV. SECT. 3, SUB-SECTT. 3. — C. 


406 i. Implies absence^ of probable 
cause.]— hAKER V. Kiia‘atuick (1900), 
7 B. C. K. 150. — CAN, 


tOSii. .] — Geers v. Nestman 

12>, 20 W. h, B. 212 ; 1 D. L. R. 
! : 5 Sask. L. II. 85 ; 1 W. W. R. 


405111. .] — Foley v. Harrison 

(1915). 49 N. S. R. 136.— CAN, 

K £ 2 
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Sect. 3. — Absence of reasonable and 'probable cause : 
Svb-aect. 3, C., D.y E., F. <&: G.] 

414; 12 Jur. 600 ; 116 E. R. 869; subsequent 
proceedings f sub nom. Chapman v. Heslop, 12 
Q. B. 928. 

Annotaiiona :~A6 to (1), (2) & (4) Consd. Shwsbery v. 
Osmaston (1877), 37 L. T. 792. Generally, Mentd. Heslop 
V. Chapman (1853), 23 L. J, Q. H. 49 ; Gilding V. Eyre 
(1861), 10 C. B. N. S. 592. 


410. - 
L. T. 0. { 

8. 418. 

-Gregory v. Corner 

(1848), 10 

411. - 

p)ost. 


Chapman v. Heslop, 

No. 488, 

412. - 

ante. 


Williams v. Banks, 

No. 363, 

413. - 

1 

•j 

Shrosbery V. Osmaston, No. 490, 


post. 

D. Knowledge of Good Faith of Plaintiff. 

414. Implies absence of probable cause — Know- 
ledge that act done under bon& fide claim of right.] — 

(1) The mere fact of obstructing the airway of a 
mine is not. sufficient to constitute reasonable & 
probable cause for prosecuting the party who has 
done the act under 7 <fc 8 Geo. 4, c. 30, s. 0, so as 
to warrant the judge in an action for a malicious 
prosecution in withdrawing the question as to 
reasonable <fc probable cause from the jury, where 
the act has been done under a claim of right, & 
after notice given. 

If deft, was aware at the time of making the 
charge of all the circumstances under which the 
act was done & that pltf. acted bond fide in the 
assertion of a right it could not be said that deft, 
had reasonable & probable cause (Denman, C.J.), 

(2) Whether, in an action for a malicious prose- 
cution, the question of reasonable & probable 
cause is to be submitted to the jury, or decided by 
the judge, depends upon the circumstances of the 
particular case & not upon any general rule. — 
James v. Phelps (1840), 11 Ad. & El. 483 ; 3 
Per. & Dav. 231 ; 9 L. J. Q. B. 100 ; 4 J. P. 74 ; 
113 E. R. 499. 

Annotafion : — OcnercUly, Mentd. Fletcher r. Calthrop (1845), 

6 Q. B. 880. 

415. — .]— In an action for maliciously 

causing pltf. to be arrested, it appeared that pltf. 
was employed to work up some timber into spars, 
under a contract with H., by which he was to be 
paid £48 by weekly instalments during the pro- 
gress of the work, & the balance on the completion 
of it. Before the work was completed H. assigned 
all his goods to deft. &; others for the benefit of his 
credi^rs generally. At this time about £19 
remained due to pltf. as the value of the work done 
up to that time. Pltf. went to deft.’s yard where 
the spars were & asked for them, & on deft.’s 
foreman refusing to g4ve them up, he took them 
away the next morning at 4 o’clock a.m. TTia 
attorney then wrote to deft.’s attorney to say that 
he claimed a lien on the spars. Deft, demanded 
them back, but pltf. refused to give them up. 
Pltf. was then taken into custody for stealing the 
spars on the information & complaint of deft. He 
asked deft, why he gave him into custody, to 
which deft, replied : “ You had no right to take 
the spars away, I think you merely fetched them 
away to get what was your due ” -.—Held : there 
was evidence of the absence of reasonable & 
probable cause for the charge. 

The expression alleged by pltf. to have been 
used by deft., showing that he did not think that 
pltf. meant to steal the goods, was not denied or 


explained. It is therefore impossible to say that 
there was no evidence of the absence of reasonable 
& probable cause for the charge (Pollock, C.B.). — ' 
Huntley v. Simson (1857), 2 H. & N. 600; 27 
L. J. Ex. 134 ; 30 L. T. O. S. 157 ; 22 J. P. 86 ; 
6 W. R. 106 ; 157 E. R. 247. 

416. .] — Colson v. Radclyfpe (1887), 

4 T. L. R. 59. 

E. Termination of Proceedings in Favour of 

Plaintiff. 

Necessity for proving termination of proceedings.] 

-—See Sect. 1, ante. 

417. Absence of probable cause not implied — 
Bill ignored by grand Jury.] — The fact of a bill 
being thrown out [by grand jury] was no proof of 
a want of probable cause (Park, J.). — ^Freeman 
V , Arkell (1824), 1 C. & P. 326. 

418. .] — (1) In an action for malicious 

prosecution the burden of proof as to all the issues 
arising therein lies upon pltf. ; & although pltf. 
proves that he was innocent of the charge laid 
against him, & although the judge in order to 
enable himself to determine the issue of reasonable 
& probable cause, leaves subsidiary questions of 
fact to the jury, nevertheless the onus of proving 
the existence of such facts as tend to establish the 
want of reasonable & probable cause on the part 
of deft., rests upon pltf. 

(2) Pltf., a surgeon, had attended M. for bodily 
injuries alleged to have been sustained in a col- 
lision upon defts.’ railway. M. brought an action 
against defts., which was compromised by defts. 
paying a large sum for damages & costs. Subse- 
quently the directors of defts.’ co., having received 
certain information, caused the statements of 
certain persons to be taken by a solr. ; these 
statements tended to show that the injuries of 
which M. complained were not caused at the 
collision, but were produced wilfully by pltf., with 
the consent of M., for the purpose of defrauding 
defts. These statements were laid before counsel, 
who advised that there was good ground for 
prosecuting pltf. & M. for conspiracy. Defts. 
accordingly prosecuted pltf., but he was acquitted. 
In an action for malicious prosecution, the judge 
directed the jury to find whether defts. had taken 
reasonable care to inform themselves of the true 
state of the case, A whether they honestly believed 
the case which they laid before the magistrates ; 
the jury having answered these questions in the 
affirmative, the judge entered the judgment for 
defts. ; — Held : the direction to the jury was 
correct, upon the facts the findings of the jury, 
defts. had reasonable & probable cause for prose- 
cuting pltf., & the judge had rightly entered the 
judgment for defts. 

(3) The question, whether reasonable care has 
or has not been taken by a prosecutor to inform 
himself of the real state of the case, is not merely 
a piece of evidence to prove some fact, but it is a 
question which is itself to be decided by evidence, 
& upon which evidence to prove & disprove it may 
be given. It is a necessary part of the question 
whether there was reasonable & probable cause, 
because if there has been a want of reasonable care 
on the part of the prosecutor to inform himself of 
the true state of the case, then there must be a 
want of reasonable & probable cause. It is one 
of those facts for which I have tried to find a 
proper designation, but I have not succeeded in 
finding one satisfactory to my mind ; it may be 
described as a fundamental fact, in order to try 
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to distinguish it from a fact -which is merely 
evidence of something else. It is a fact wliich it 
would be necessary to allege & prove, & it is not 
merely a fact which is evidence of something 
which is to be alleged &> proved (Brett, M.R.). 

(4) In an action for malicious prosecxition pltf. 

has to prove (a) that he was innocent & that Ids 
innocence was pronounced by the tribunal before 
which the accusation was made ; (6) that there 
was a want of reasonable & probable cause for the 
prosecution, or, as it may be otherwise stated, that 
the circumstances of the case were such as to be 
in the eyes of the judge inconsistent with the 
existence of reasonable & probable cause ; & 

(c) that the proceedings of which he complains 
were initiated in a malicious spirit, that is, from an 
indirect & improper motive, & not in furtherance 
of justice. All those three propositions pltf. has 
to make out, & if any step is necessary, to make 
out any one of those three propositions, the burden 
of making good that step rests upon pltf. (Bowen, 

Ij. J . ). 

(5) Something lias been said about innocence 
being proof, prbnd faciei of want of reasonable 
probable cause. I do not think it is. When mere 
innocence wears that aspect, it is because the fact 
of innocence involves with it other circumstances 
wliich show that there was the want of reasonable 
& probable cause ; as, for example, when prose- 
cutor must know whether the story which he is 
telling against the man whom he is prosecuting, is 
false or true. In sucli a case, if accused is innocent, 
it follows that prosecutor must be telling a false- 
hood, & there must be want of reasonable & 
probable cause. Or if the circumstances proved 
are such that prosecutor must know whether 
accused is guilty or innocent, if he exercises 
reasonable care, it is only an identical proposition 
to infer that if accused is innocent there must be a 
want of reasonable proper care. Except in 
cases of that kind, it never is ti*ue that mere 
innocence is proof of want of reasonable <fe probable 
cause. It must be innocence accompanied by 
such circumstances as raise the presumption that 
there was a want of reasonable probable cause 
(Bowen, L.J.), — Abratii v. North Eastern Ry. 
Co. (1883), 11 Q. B. D. 440 ; 52 L. J. Q. B. 020 ; 
49 L. T. 018 ; 47 J. P. 092 ; 32 W. R. 50 ; 15 
Cox, C. C. 354, C. A. ; affd, (1886), 11 App. Cas. 
247, H. L. 

Annotations : — As to (1) Folld. Bradshaw v. Goodwin (1894), 
10 T. L. R. 491. As to (2) Apld. Quartz Hill Consolidated 
Gold Minlngr Co. Eyre (1884), 50 L, T. 274. Refd. 
Harrison v. National Provincial Bank of Eupland (1885), 
2 T. Lt. K. 70 ; Penfold v. Grosvenor Bank (1886), 2 
T. Lr. R. 759: Bro^\ui v. Hawkes, [1891] 2 Q. B. 718; 
Bradshaw r. Waterlow, [1915] 3 K, B. 527. As to (3) 
Apld. Lea v. Charrinerton (1889), 61 L. T, 222, As to (4) 
Folld. Edwards v. Annott (1887), 3 T. L. R. 671. Apld. 
Cox V. English, Scottish & Australian Bank, [1905] A. C. 
168. Oenerally, Reid. Wakelin v. L. & S. W. Ry. (1884), 
[1896] 1 Q. B. 189, n. ; Coriiford v, Carlton Bank, [1899] 
1 Q. B. 392 ; Wiffen v, Bailey & Romford U. D. C. (1914) 
78 J. P. 187. Mentd. Flood t. Jackson, [1895] 2 Q. 6. 21 
Nevlll V. Fine Arts & General Insce., [1895] 2 Q. B. 166 , 
Citizens’ Life Assce. v. Brown, [1904] A. C. 423 ; Jones 
V. Hulton, [1909] 2 K. B. 444 ; R. v. Stoddart (1909), 73 
J. P. 348 ; R. V. Bradshaw, Edwards & Jones (1910), 
4 Cr. App. R^. 280 ; R. v. Horn (1912), 76 J. P. 270 ; 
R. V, Immer, R. v. Davis (1917), 118 L> T. 416 ; Pratt t?. 
British Medical Assocn., [1919] 1 K. B. 244. 

F, Abandonment of Proceedings. 

419. How far want of probable cause Implied.] — 

Waujs V. Alpine (1806), 1 Camp. 204, n., N. P. 
AnnoicUion : — ^Retd, Willans v. Taylor (1829), 6 Bing. 183. 


420. ,] — Incledon V. Berry (1805), 1 

Camp. 203, n., N. P. 

Annotations: — FoUd. Turner v. Turner (1818), Gow, 20, 
Reid. Willans r. Taylor (1829), 3 Moo, & P. 350. 

421. .] — Purcell v. Maonamara, No. 280, 

ante. 

422. ,] — A. arrested B. on an affidavit of 

debt for money paid to his use, but did not declare 
until niled to do so, & soon afterwards discon- 
tinued the action, & paid the costs ; — Held : this 
was sufficient primd facie evidence of malice & the 
absence of probable cause to support an action for 
a malicious arrest. — Nicholson v. Cogiiill (1825), 
4 B. & C. 21 ; 6 Dow. & By. K. B. 12 ; 107 E. B. 
967. 

Annotations "Retd. Webb v. Hill (1828), 3 C. & P. 485 ; 

Panton v. WillianiR (1 841), 2 Q. B. 1 69 ; Mallcy v. Puinfrey 

(1846), 7 L. T. O. S. 63. 

423. .] — Willans v. Taylor, No. 535, 

post. 

424. .] — Henderson v. Midland By. Co., 

No. 270, ante. 

425. .1 — lIiLLiAR r. Dade (1898), 1 4 T. L. B. 

534, C. A. 

G. Failure to take Set-Off into Account. 

426. Whether absence of reasonable cause im- 
plied.] — If in an action for a malicious arrest, the 
declaration averred that B., deft., had no cause of 
action against A., pltf., to the amount of £10 & it 
appeared that A. was indebted to him above that 
sum, although not nearly to tlie amount sworn to 
in the affidavit to hold to bail : — Held : the 
action could not be supported ; as A. should have 
declared against B. for maliciously holding him 
to bail for a great^T sum than was really due ; 
but if, in fact, B. was largely indebted to A., on a 
balance of accounts & had only a cross demand 
upon him for a different cause from that mentioned 
in the affidavit to hold to bail, tlien the above 
averment was not falsified as in that case A. did 
not owe B. £10 & B. had no cause of action for 
which he could lawfully hold A. to bail. — Wether- 
den V. Embden (1808), 1 Camp. 295, N. P. 

427. .] — An action cannot be maintained 

for a malicious arrest by A. against B. if A, owed 
B. the sum for which he was held to bail, although 
B. was indebted to A. to a larger amount. 

Deft.’s conduct in this transaction was highly 
vexatious reprehensible ; but this action cannot 
be maintained. He had not only a probable, but 
a real, cause of action against pltf. at the time of 
the arrest. The cross demands were separate & 
distinct. The statute of set-off is not compulsory, 
deft, was not obliged to set off the debt due to 
him from pltf. (Lord Ellenborough). — Brown 
V. Pigeon (1811), 2 Camp. 594, N. P. 

Annotations : — Dbtd. Austin v. Dcbnam (1824), 3 B. & C. 

139. Distd. Forster v. Weston (1830), 4 Moo. & P. 276. 

428. — — .] — Where, in the account between 
pltf. & deft., there are items clearly due on both 
sides, it is an arrest without reasonable & probable 
cause within 43 Geo. 3, c. 46, s. 3, if pltf. arrests & 
holds deft, to bail for the amount due to him 
without, at the same time, giving him credit for 
the items clearly due on the other side of the 
account. He ought only to hold deft, to bail for 
the admitted balance. — Dronefield v. Archer 
(1822), 5 B. & Aid. 513 ; 106 E. B. 1278 ; sub nom. 
Dromfield V. Archer, 1 Dow. <fc By. K. B. 67. 

Annotations : — FoUd. Austin v. Debnara (1824), 3 B. & C. 

139 ; Ashton v. NauU (1833), 3 Moo. & S. 184. 
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Sect, 3 . — Absence of reasonuble and 'probable cause : 

Sub-sect, 3, G.; sub-sect. 4, A, d: B. (a).] 

429. .] — Austin v. Dbbnam, No. 256, ante, 

430. .] — Pltfs. having arrested deft., & 

held him to bail for £1 ,123 <fe consented at the trial 
to take a verdict for £710 they having, at the time 
of the arrest, a sum of £407 belonging to deft, in 
their hands : — Held : he was entitled to his costs 
under 43 Geo. 3, c. 40, s. 3, as the balance was the 
sum ultimately due to pltfs., after deducting the 
latter sum, although tlie account on which the 
balance was due was a joint account between 
deft. & a third person. — Forster v. Weston 
(1830), 6 Bing. 527 ; 4 Moo. & P. 270 ; 130 E. R. 
1384 ; sub nom, Foster v, Weston, 8 L. J. O. S. 
C. P. 210. 

Annotation : — Befd. Keynolde v. Flower (1833), 3 Moo. & S. 

801. 

431. .] — If there be mutual dealings & 

mutual debts between two parties, & if one arrest 
the other without striking a balance, & deducting 
that sum in which he liimself is indebted, such 
arrest is without reasonable or pnjbable cause ; & 
the party by whom it is made is liable to costs 
under 43 Geo. 3, c. 46. — Ashton v. Naull (1833), 
2 Dowl. P. C. 727 ; 3 Moo. & S. 184 ; 2 L. J. C. P. 
137. 

Annotation : — Reid. Wliite ITickett (1838), 4 Binp. N. C. 

237. 


Sub -SECT. 4. — Question for Judge and Jury. 

A, In General, 

432. Mixed question of law & fact.] — John* 
stone V. Button, No. 2, ante, 

433. .] — The question of probable cause is 

a mixed question of law & fact i if you believe 
such & such facts, then I tell you there is probable 
cause ; & if you think the motives of the prose- 
cutor were such, then there is no probable cause : 
so that the question is rightly left to the jury, to 
Judge of the motive which actuated deft, in 
instituting the prosecution (Lord Tenterden, 
C.J.). 

I have always understood the rule as laid down 
in Johnstone v. Sutton, No. 2, ante, is correct. 
That rule is this, that the evidence given is for 
the consideration of the jury, for them to say, 
whether they give credit to the witnesses, 
whether the particular facts induce a particular 
inference or not. They are to judge of the weight 
& bearing of evidence ; but, if it is believed by 
them, it is for the judge to say whether the 


evidence amounts to proof of want of probable 
cause. If it had been wished to put the objection 
in the way in which it is now put, pltf . should have 
assigned as error, that the facts proved did not 
amount to a want of probable cause. That would 
have taken issue in law on the whole of the case 
(Taunton, J.). — Taylor v. Willans (1831), 2 
B. & Ad. 845 ; 1 L. J. K. B. 17 ; 109 E. R. 1357. 

AnnotationA : — Consd. Broad v. Ham (1839), 6 Bing. N. O. 

722. Reid. Shulflebottom v. Allday (1867), 21 J. P. 263 

Abrath v. N. E. Ry. (1883), 11 Q. B. D. 440. 

434. .] — McDonald v, Rooke, No. 480, post, 

435 . — Broad v. Ham, No. 362, anie, 

B, Duty of Judge, 

(a) In General, 

436. General rule — Judge to decide what 
amounts to reasonable & probable cause.] — Gold- 
ing V. Ceowle (1751), Say. 1 ; 96 E. R, 782. 

Annotations: — ReU. Byue v. Moor© (1813), 1 Marsh. 12; 

Nicholson v. Coghill (1826), 4 B. & C. 21. 

437. .] — Johnstone v. Sutton, No. 2, 

ante, 

438. .] — Taylor v, Willans, No. 

433, ante, 

439. .] — (1) In an action etgainst 

deft, for having without reasonable or probable 
cause preferred a complaint against pltf. before a 
mamstrate, & caused him to be imprisoned & held 
to bail, on a charge of having threatened to do 
deft, some bodily harm, the question whether or 
not there was reasonable or probable cause for the 
complaint, is one of law ; but the facts, where 
they are conflicting, must be first ascertained by 
the jury. 

(2) Where, in such action, the judge non-suited 
pltf. without referring the belief of deft., in holding 
to bail, to the jury ; — Held : such non-suit was 
wrong, inasmuch as the belief of deft, was a fact, 
& should be determined like any other fact by 
the jury. — ^V enafra v. Johnson (1833), 10 Bing. 
301 ; 6 C. & P. 60 ; 3 Moo. & S, 847 ; 3 L. J. C. P. 
51 ; 131 E. R. 920 ; subsequent proceedings (1834), 
1 Mood. & R. 316, N. P. 

Annotations : — As t<t (1) Apld. Musgrrove v. Nowell (1836), 1 

M. & W. 582. As to (2) Apld. Steward v. Gromett (1869), 

7 C. B. N. S. 191. 

440. .] — ^Broad V, Ham, No. 362, ante, 

441. .] — In an action for indicting 

maliciously & without probable cause, if deft, set 
up facts as showing probable cause, the judge 
must determine whether the facts, if proved, or 
any of them, constitute such cause. The jury is 
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432 i. Mixed question of law c& foot.] 
— Va(jg V . BmoHT (1887), 13 V. L. II. 

6U.~AUS. 


432 ii. .] — ViNCKNT V. West 

(1868), 1 Han. 290.~-CAN. 


432 iii. .] — Where the facts upon 

which the existence of reasonable & 
probable cause depends are In dispute, 
the judge is not In a position to decide 
that question until the jury have 
found upon the facts. — Erickson r. 
Brand (1888), 14 A. li. 614.— CAN. 


432 iv. .] — In an action foi 

malicious prosecution the jury is tc 
find the facts on which the questioc 
of reasonable & probable cause depends, 
but the judge must determine wliothei 
the facta found do constitute reason' 
able & probable cause. — Still v 
Hastings (1907), 9 o. W. R. 121 

13 O. L. R. 322 ; affd., 10 O. W, R. 10 

14 O. L. R. 638. — CAN. 


432 V. — .] — It Is for the judge & 

not for the jury to determine what is 
reasonable & probable cause In action 
for malicious prosecution. The jury 


finds the facts. The judge draws the 
proper inference from the findings of 
the jury & in that sens© the question 
is a question of law. — Pkstonji 
Munchkrji Mody V. Queen Insur- 
ance Ck). (1900), I. L. R. 26 Bom. 
332.— IND. 


PART IV. SECT, 8, SUB-SECT. 4.— 
B. (»). 

436 i. General rule — Judge to decide 
what amounts to reasonable dt probable 
cause.] — Smith v, McKay (1863), 10 
U. C. R. 412.— CAN, 

436 ii. .] — Hughson V. 

Keith (1863), 6 All. 559.— CAN. 

436 Hi. ,] — Baker v. Jones 

(1869), 19 C. P. 36^-— CAN. 

436 iv. .3 — In an action for 

mallcions prosecution, the jury having 
found the facte In dispute, the question 
of reasonable & probable cause is for 
the judge. — ^Martin v, Hutohinbon 
(1891), 21 O. R. 388.--<3AN. 


486 V. 


,1 — ARCHIBALD 


McLaren (1892), 21 S. e. R. 688.- 

OAN. 


436 Vi. .] — Grants. Booth 

(1893), 25 N. S. R. 266.— CAN. 

436 vii. .] — In an action for 

malicious prosecution the question of 
reasonable & probable cause is one for 
the judge, & Is not disposed of by the 
finding of the jury that deft, had just 
cause for action against pltf. — Haw- 
kins V. Snow (1896), 27 N. S. R. 408. 
—CAN, 

486 vlli. .1 — ^Peoe V. Pbok 

(1901), 35 N. B. R. 484,— CAN. 

436 ix. .] — ^Mbaneyv. Reid 

Newfoundland Oo. (1906), 89 N. 8. R. 
407.— CAN. 

486 X. .] — Jewhubst V, 

United Cigar Stores, Ltd. (1919) 
46 0. L. R. 180 ; 17 O. W. N. 80.— 
CAN. 

436 xi. .]— Hari8H<2handbr 

Neogy V. Nishi Kant Banbrjee 
(1901), I. L. R. 28 Calc. 691 ; 6 

0. W, N. 169.— IND. 

b. Discretion of judge.} — CoiJVBfl v, 
Kirkoaldie (lOdO), 18 N. Z. L. R* 
626.— N.Z. 

0 . Direction to jury — Explanation of 
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to decide only whether the facts, or facts inferred 
from them, exist ; & this, however complicated 
or numerous the facts may be. — Panton v. 
Williams (1841), 2 Q. B. 109 ; 1 Gal. & Dav, 504 ; 
10 L. J. Ex. 645 ; 114 E. R. 00, Ex. Ch. 

Annotaiions : — FoUd. Watson v. Whitmore (1844), 1 New 

Pract. Cas. 108. Consd. Rowlands r. Samnol (1847), 11 

Q. B. 40, n. Apld. DoiiRlas v. Corbett (1856), 6 K. & B. 

611. CoiUld. Bnsst t>. Gibbons (1861), 30 L. J. Ex. 75. 

Apprvd. Lister r. Perryman (1870), L. R. 4 H. L. 521. 

Consd. Abrath v, N. E. Ry. (1883), 11 Q. B. D. 79 ; 

Bradshaw v. Good^^n (1894), 10 T. L. R. 491. Be!d. 

Turner v. Ambler (1847), 10 Q. B. 252 ; Gosden r. Elphlck, 

Vass V. Same, Maynard v. Same (1849), 14 L. T. O. S. 

157 ; Ross V. Norman (1850), 5 Exch. 359 ; West v. 

Baxendale (1850), 9 C. B. 141 ; Hailes v. Marks (1861), 

7 H. & N. 66 ; Johnson v, Emerson (1871), L. R. 6 Exch. 

329 ; Bradshaw V. Waterlow, [1915] 3 K. B. 527. Mentd. 

Kine v. Evershed (1847), 11 Jur. 673 ; Cox v. Reid (1849), 

18 L. J. Q. B. 216. 

442 . .] — In an action for maliciously 

& without reasonable or probable catise causing a 
summons & warrant to be issued against pltf. 
under which he was brought before a comr. of 
bkpcy. Upon the facts i^roved the judge was of 
opinion & directed the jury that there was reason- 
able & probable cause for the arrest : — Held : the 
question whether the facts . proved or admitted 
amounted to reasonable & probable cause was for 
the judge & not for the jury. — Watson v. Whit- 
more (1844), 1 New Pract. Cas. 108 ; 14 L. J. Ex. 
41 ; 4 L. T. O. S. 99 ; 8 Jur. 904. 

443 . .]— In case for maliciously, & 

without reasonable or probable cause, causing 
pltf. to be arrested on a capias under 1 & 2 Viet, 
c. 110, 8. 3, the order for which had been obtained 
upon an affidavit hot fairly disclosing the nature 
of the contract, for the alleged breach of which 
defts. were suing, the judge having stated, that, 
in his opinion, pltf. had failed to make out a want 
of reasonable & probable cause, told the jury, that, 
to entitle pltf. to a verdict, they must be satisfied 
that there was a total want of reasonable & 
probable cause, & that defts. had acted with 
malice : — Held : a misdirection. — Gibbons v. 
Alison (1840), 3 0. B. 181 ; 7 L, T. O. S. 209 ; 
136 E. R. 73. 

444 . ,] — In an action for malicious 

prosecution, the facts material to the question of 
probable cause must be found by the jury ; & the 
judge is then to decide, as a point of law, whether 
the facts so found establish probable cause or 
want of it ; among these facts are deft.’s know- 
ledge of the alleged ground of accusation at the 
time when he prosecuted ; ^ his belief, at that 
time, that the conduct forming such ground of 
accusation amounted to the offence chained. If 
deft, did not so believe, the want of reasonable & 
probable cause is established, though the imputed 
offence appear primd facie to have been committed 
by pltf., & the fact to have been known to deft., 
before the charge was made. The absence of 
belief must be proved by pltf., & if it be not 
proved, the defect is not supplied, for the purpose 
of showing want of probable cause, by evidence 
that deft, made use of the charge as a means of 
obtaining an unfair advantage over pltf. 

The prevailing law of reasonable A: probable 
cause is this, that the jury are to ascertain certain 
facts, & that the judge is to decide whether those 
facts amount to such cause. But among the facts 
to be ascertained is the knowledge of deft, of the 
existence of those which tend to show reasonable 
& probable cause, because without knowing them 
he could not act on them, & also deft.’s belief that 

law a^plicaHon of facta.] — In em 
action for malloioiifi prosecution, It Is 
not enough for the fudge to tell the 
Jury merely what the )aw is on the 


the facts amoimted to the offence which he charged, 
because otherwise he would have made that a 
pretext for prosecution without even entertaining 
an opinion that he had a right to do so ; in other 
words, the reasonable & probable cause must 
appear not only to be deducible in point of law 
from the facts, but to have existed in deft.’s mind 
at the time of the proceedings ; & perhaps, 

whether they did so or not, is rather an independent 
question for the jury, to be decided on their view 
of all the particulars of deft.’s conduct, than for 
the judge, to whom the legal effects of the facts 
only is more properly referred (IjORD Denman, 
C.J.). 

The most express malice would not be sufficient 
if there were probable cause (Patteson, J.). — 
Turner v. Ambler (1847), 10 Q. B. 252 ; 16 
L. J. Q. B. 1.58 ; 9 L. T. O. S. 30 i 11 J. P. 031 : 
11 Jur. 346 ; 110 E. R. 98. 

Anrioiations : — Consd. Haddrlck v. Heslop (1848), 12 Q. B. 

267 : Johnson, v. Emerson (1871), L. R. 6 Exch. 329. 

Apia. Slirosbery v. Osrnaston (1877), 37 L. T. 792. Retd. 

Hicks V. Faulkner (1881), 8 Q. B. D. 167. 

445. .] — Chapman v. Heslop, No. 

488, post. 

446. .] — It has been, from the very 

earliest period of time, the established doctrine 
that the judge is bound to state, it is for that 
purpose made matter of law, whether there 
was or was not probable cause for that proceeding 
which is complained of as having been malicious 
In order to sustain such an action against a party 
for having prosecuted maliciously & without 
probable cause, two things must l)e made out, 
that the prosecution was malicious, & that it was 
without probable cause, Wli ether it is malicious 
or not is purely a question for the jury. Wliether 
there was or was not probable cause is a question 
of law for the judge. To enable the judge to arrive 
at a decision upon that question of law, he may, if 
the circumstances of the case call for it, ask the 
jury any fact leading or not to a particular con- 
clusion. Did the party do so & so ? because 
upon your answer “ aye ” or “ no,” I come to the 
conclusion whether there was or was not probable 
cause (Lord Cr an worth, 0.). — Fraser v. Hill 
(1853), 1 C. L. R. 7 ; 21 L. T. O. 8. 69 ; 1 W. R. 
538, H. L. 

447. .] — Douglas v, Corbeit, No. 

388, ante. 

448. .] — Busst V. Gibbons, No. 

309, ante. 

449. .] — It is a rule of law that the 

jury must find the facts on which the .question of 
reasonable & probable cause depends, but that 
the judge must then determine whether the facts 
found do constitute reasonable & probable cause. 
No definite rule can be laid down for the exercise 
of the judge’s judgment. 

L. was the owner of a rifle, which was left in the 
care of his coachman, H. The rifle had been seen 
& admired by P., who said he wished he had one 
like it. It was stolen. H. told that fact to L., 
his master, & at the same time informed him that 
R., the coachman of a near neighbour, said he had 
seen it in a barn belonging to P.’s father, that P, 
hearing of this statement denied it, & offered to 
take n. & R. to the barn & show them the gun he 
ha.d there, that he did take them to the bam & 
showed them a gun, which was not L.’s gun, & 
that R. said that was not the gun he hM pre- 
viously seen in the bam. L. caused P. to be 


subject, he must explain Its applica- -.F—Connors v. Rsid 

tion to the facts of the pariichlar (1911), 20 O. W. R. 291 ; 3 O. W. N, 
case. — ^L ton e. Browne (1882), 8 209, 1137 ; 25 O. L. R. 44 ; 3 D. It. R, 
V. L. R. 247.— AUS, 636.— CAN. . 
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Pabt XIV. — ^Appeals prom Quarter Sessions. 


it appear that there was any rule of practice on the 
subject at those sessions. An appeal under the 
statute, of which due notice had been given, 
was respited, & came on at a subsequent session, 
pursuant to the respite. Applt. was called upon 
to prove that he had given notice of trial of the 
respited appeal, & on liis failing to do so the appeal 
was dismissed : — Held : the sessions were wrong 
in requiring such notice, & the case was one in 
which this ct. might overrule their decision. 
Mandamus granted to hear the appeal. 

The province of this ct. in such a case as the 
present is clear. We have no right to interfere 
with the discretionary power of the sessions ; 
where they have that power, their discretion is 
to be confided in. But the question, what is 
such reasonable notice as gives them jurisdiction 
to entertain an appeal, is a legal question, of which 
they are not the exclusive judges ; & this ct. will 
see that in determining such a point they act 
legally, & according to the jurisdiction which they 
possess (Parke, J.). — R. v. West Riding op 
Yorkshire JJ. (1833), 5 B. & Ad. C07 ; 2 Nev. & 
M. K. B. 390 ; 1 Nev. & M. M. C. 433 ; 3 L. J. 
M. C. 21 ; 110 E. R. 937. 

Annotations: — Distd. R. v. Monmouthshire JJ. (1835), 3 

Dowl. 306. Consd. R. v. SU 880 X JJ. (1840), 9 Dowl. 125. 

Distd. R. V. Middlesex JJ. (184.3), 2 Dowl. N. 8. 719; 

R. V. Montgromeryshiro JJ. (1845), 3 Dow. & L. 119 ; 

R. V, Derbyshire JJ. (1852), Bail Ct. Cos. 113. Apid. 

R. V. Pawlett (1873), L. R. 8 Q. B. 491. Refd. R. 

V. Howes (1835), 5 L. J. M. C. 45 ; Ex jj, Hopwood 

(1850), 14 Jur, 812 ; R. v. Buckinghamshire JJ. (1854), 

18 Jur. 1079 ; R. v. Eyre (1857), 22 J. V. 37. 

1503. .] — R. V, Glamorganshire JJ., 

No. 1043, ante, 

1504. Tender of case at same time.] — 

Where the sessions dismiss an appeal on a pre- 
liminary point, at the same time tendering applts. 
a case, which they decline to accept, applts. are 
not thereby precluded from applying for a 
mandamus to enter continuances & hear it. — R. 
V, West Riding JJ., Re Chorlton Township 
(1842), 11 L. J. M. 0. 84 ; 6 J. P. 585. 

1605. Error in notice of appeal — Mis- 

description of conviction.] — Three persons were 
jointly summoned to answer a complaint, under 
7 & 8 Geo. 4, c. 29, s. 34, for unlawful fishing : 
they were heard jointly, & convicted in penalties 
of separate sums for each deft. They gave a 
joint notice of appeal under sect. 72, as against a 
conviction of us, etc., naming the three, & entered 
severally into recognisances by separate instru- 
ments. Three several convictions, one of each 
deft, were afterwards returned to the sessions. 
The sessions affirmed the convictions, without 
healing the merits, on the ground that the notice 
misdescribed the convictions. This ct. issued a 
mandamus commanding the sessions to hear, on 
the ground that, if there was any variance, it 
was one which could not mislead. — R. v, Oxford- 
shire JJ. (1843), 4 Q. B. 177 ; 3 Gal. & Dav. 348 ; 
7 J. P. 60 ; 7 Jur. 195 ; 114 E. R. 865 ; sub nom, 
R. V, Oxfordshire JJ., Be Jemmett, 12 L. J. 
M. C. 40. 

■^nnot^ion : — Apld. R. v. Loods Recorder (1852), 21 L, J. 

M. C. 171. 

1506. Misnomer of justices.] — R. v. 

Leicestershire JJ., No. 1054, ante. 

1607. ,] — Where the name of one 

of the justices signing an order of removal was so 
illegibly written in the copy of the order sent to 
applt. parish, although legible enough in the copy 
of the examinations, that the parties gave their 
notice of appeal as against the order of A. B. & 
Jonah Walter instead of A. B. & Josiah Wilson, 
the real name of the justice, & the appeal was 
entered at the sessions, as against the order of 


A. B. & John Walter ; & the sessions refused to 
entertain the appeal, on the ground of mis- 
description, tliis ct. granted a mandamus compelling 
them to enter continuances & hear the appeal. — 
R. V. Middlesex JJ. (1846), 3 Dow. & L. 745 ; 
1 New Mag. Gas. 588 ; 2 New Sess. Gas. 341 ; 
15 L. J. M. G. 100 ; 7 L. J. O. S. 117 ; 10 Jur. 
495 ; 10 J. P. Jo. 309. 

1508. Notice for wrong sessions.] — 

Notice of appeal against an order of removal was 
given within twenty-one days, & it was therein 
stated that the appeal would be made to the next 
quarter sessions for the borough of C. Applts., 
however, discovered that there was not a separate 
ct. of quarter sessions for the borough of G., & 
entered & respited the appeal at the next quarter 
sessions for the county. They served on resps. 
notice of the entry & respite, of the intention to try 
at the sessions next after the entry & respite, & 
a statement of the grounds of appeal some time 
before the sessions last mentioned. The appeal 
came on for trial pursuant to the last-mentioned 
notice ; the sufficiency of the original notice was 
impeached the appeal was dismissed. On 
showing cause against a rule nisi for a mandamus 
to the sessions to enter continuances on & hear the 
appeal : — Held : the erroneous statement in the 
notice of the appeal of the ct. to which the appeal 
was to be made might be rejected as surplusage, 
the sessions did not appear to have dismissed the 
appeal on the ground that the notice was not a 
reasonable one therefore that the rule must be 
absolute. — R. v. Buckinghamshire JJ. (1854), 
4 E. & B. 259, n. ; 3 G. L. R 32 ; 24 L. .1. M. G. 
15, n. ; 24 L. T. O. 8. 110; 19 J. P. 148; 18 
Jur. 1079 ; 3 W. R. 63 ; 119 E. R. 100. 

Annotaiiuns : — Distd. R. 'e. Salop JJ. (1854), 4 E. & B. 257. 

Refd. Kendall v. Wilkinson (1855), 24 L. T. O. S. 309 ; 

R. V. Leeds Recorder (1861), 3 L. T. 699. 

1509, On question of fact.] — Where 

• sessions, on appeal, decide on a point preliminary 

to the whole case, or to the reception of a particular 
piece of evidence that they will not hear the case 
further, their decision is conclusive if the point 
involve matter of fact only. 

Otherwise if it raise a point of practice which this 
ct. can perceive to be a matter of law. In the 
latter case this ct. will grant a mandamus to enter 
continuances & hear ; in the former not. — R. v. 
Kesteven JJ. (1844), 3 Q. B.810 ; 1 Dav. & Mer. 
113 ; 1 New Mag. Gas. 8 ; 1 New Sr3ss. Gas, 151 ; 
13 L. J. M. G. 78 ; 3 L. T. O. S. 55 ; 8 J. P. 629 ; 
8 Jur. 445 ; 114 E. R. 718. 

Annotations : — Folld. R. V. Macclnsfiold (1844), 1 New Mag. 

Cas, 59 ; R. v. West Riding JJ. (1844), 1 New Sess. Caa. 

247 ; R. r. Fllntslilre JJ. (1847), 2 New Mag. Cas. 160 ; 

R. V, Somerset JJ. (1847), 11 Jur. 351. Apld. R. v. 

Cambridgoshiro JJ. (1850), 1 h. M. & P. 47. Consd. 

R. V. Sutton Coldfield Overseers (1874), L. R. 9 Q. B. 153 ; 

Walsall Overseers r. L. & N. W. Ry. (1878), 4 App. Cas. 

30. Refd. R. V. Martou'Ciim-Grafton (1847), 16 L. J. 

M. C. 159 ; R. V. Dayman (1857), 5 W. R. 578. Mentd* 

R. V. Canterbury (Archbp.) (1848), 11 Q. B. 483. 

On question of law.] — R. v. Kest- 
even JJ., No. 1509, ante. 

1511. On consideration of matters outside 

concern of court.] — R. v. Lancaster JJ. (1891), 
55 J. P. 580 ; 7 T. L. R. 428, G. A. ; revsg. S. 0. 
sub nom. Be O’Brien, R. v. Lancashire JJ., 64 
L. T. 562, D. G. 

Annotation : — Expld. Whiffen r. Bllgh, etc. Mailing Licensing 

JJ. (1891), 61 L. J. M, C, 82. 

1512. Refusal to hear appeal.] — If the ct. of 

quarter sessions have impi*operly refused to hear 
an appeal against an order of removal on a pre- 
liminary point, this ct. will grant a mandamuSf 
& will not enter into the question whether the notice 
of appeal contains any good statement of grounds 
of appeal. — R. v. Denbighshire JJ. (1841), $ 
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Malicious Prosecution and Procedure. 


Sect. 3 . — Abeence of reasonable and probable cause : 

Sub'Sect. 4, B. (a) (&), cfer C. (a) <&: (b) i.] 

apprehended for felony, P. was tried & acquitted, 
& brought an action for a malicious prosecution. 
Whether L. saw R. before, or only after, the 
apprehension, was a matter of contradictory 
evidence at the trial. The jury found that he had 
not seen R. before ordering P.’s apprehension. 
The judge directed the jury that that being so, he 
considered L. to have acted on hearsay evidence 
alone, 4fc therefore without reasonable & probable 
cause, & consequently that P. was entitled to 
the verdict : — Held : this was a misdirection, & 
there must be a new trial. 

There can be no doubt since the case of Panion v. 
Williams, No. 441, ante, in which fche question 
was solemnly decided in the Exch. Chamber, that 
what is reasonable & probable cause in an action 
for malicious prosecution, or for false imprison- 
ment, is to be determined by the judge. In what 
other sense it is properly called a question of law 
I am at a loss to understand. No definite rule can 
be laid down for the exercise of the judge’s judg- 
ment. Each case must depend upon its own cir- 
cumstances, & the result is a conclusion drawn by 
each judge for himself, whether the facts found by 
the juiy, in his opinion, constitute a defence to 
the action. The verdict in cases of this description, 
therefore, is only nominally the verdict of a jury 
(Lord Chelmsford). 

The existence of “ reasonable &; probable 
cause ” is an inference of fact. It must be derived 
from all the circumstances of the case. I regret, 
therefore, to find the law to be, that it is an in- 
ference to be drawn by the judge, & not by the 
jury. I think it ought to be the other way (Lord 
Westbury). — Lister v. Perryman (1870), L. R. 
4 If. L. 521 ; 39 L. J. Ex. 177 ; 23 L. T. 209 ; 35 
J. P. 4 ; 19 W. R. 9, H. L. ; revsg. 8. C, sub nom. 
Perryman v. Lister (1808), L. R. 3 Exch. 197, 
Ex. Ch. 

Minotatitms Hicks v, Faulkner (1881), 8 Q. B. B. 

167 ; Abrath v. N. E. Ry. (1883), 11 Q. B. D. 79. Apld. 
Quartz Hill Consolidated Gold Mluinj? Co. v. Eyre (1884), 
r>0 L. T. 274. Con$d« Loogr V. Nahmaschinen Fabrik 
Act, & Iliese (1888), 4 IT. L. R. 268 ; Bradshaw v. Goodwin 
(1894), 10 T. L. R. 491 ; Kinjr Henderson, [1898] A. C. 
720. Refd. Brooks r. Blaln (1869), 39 L. J. C. P. 1 ; 
Walker v. S. E. Ry., 8niith r. Same (1870), L. R, 5 C. P. 
640; .Shrosbory v. Osmaston (1877), 37 L. T. 792 ; Loa 
y Charrlugton (1889), 61 L. T. 222 ; Brown i. Hawkes, 
^1^891] 2 Q. B. 718. Mentd. KiiiK v. Chamberlain (1871), 

tO Xjs O'# • 2T3* 

450. .] — Hicks v. Faulkner, No. 

18, ante. 

451. 

Co. V. Eyre, No. 21, ante. 

452. .] — T^arby 


.] — Quartz Hill Gold Mining 


^ -J V. Bayfield & 

Darling (1887), 4 T. L, R. 62, N. P. 

453. .] — It is necessary for pltf. to 

prove, in order to succeed in the action, that there 
had been a want of reasonable & probable cause 
on the part of deft. That question has to be deter- 
mined by the judge at the trial, & cannot be left 
TO the jury. If there is a dispute on the facts as 
TO the cause, those facts may be left to the jury, 
finding the judge will have to say 
whether there was reasonable & probable cause or 


not (Lord Ebher, M.R.). — Lea v. Charrington 
( 1889), as reported in 6 T. L. R. at p. 678, C. A. 

454. .] — The question whether there 

is an absence of reasonable & probable cause is 
for the judge & not for the jury, & if the facts on 
which that depends arc not in dispute, there is 
nothing for him to ask the jury & he should decide 
the matter himself. If there are facts in dispute 
upon which it is necessary he should be informed 
in order to arrive at a conclusion on this point, 
those facts must be left specifically to the jury, & 
when they have been determined in that way the 
judge must decide as to the absence of reasonable 
^ probable cause (IjORD Esher, M.R.). — Brown 
V. Hawkes, [1891] 2 Q. B. 718 ; 61 L. J. Q. B. 
161 ; 65 L. T. 108 ; .55 J. P. 823 ; 7 T. L. R. 607, 
C. A. 

Annotations .‘—Reid. Carder r. Peninsular & Oriental Steam 

Navigation Co. (1892), 8 T. L. R. 335; Cortiford v. 

Carlton Bank (1899), 8i L. T. 415 ; Bradshaw v. Waterlow, 

11915] 3 K. B. 527. 

455. ,] — (1) A verdict for damages 

for having been adjudged insolvent maliciously & 
without reasonable & probable cause was rightly 
set aside when it appeared that, assuming pltf. 
was not keeping out of the way of his creditors 
with a view to delay them, there was evidence 
which might lead a reasoniible man to believe that 
he was. 

(2) The question of reasonable & probable cause 
sliould not be left to the jury, but determined by 
the judge on facts found by the jury. 

(3) The omis, in an action of this kind, is on 
pltf. to prove that there was no reasonable & 
probable cause (Lord Davey). — C ox v. English, 
Scottish & Australian Bank, [1905] A. C. 168 ; 
74 L. J. P. C. 62 ; 92 L. T. 483, P. C. 

Annotation : — Ocn.rrally, Mentd. Neville v. London Express 

Newspaper (1917), 33 T. L. R. 409. 

456. Discretion of judge — When mala tides 
found by jury,] — J ames v, Phelps, No. 414, ante. 

457. .] — Shrosbery v. Osmaston, 

No. 490, post. 

458. Right to Interpose question to Jury — At 
conclusion of plaintiff’s case,] — S hrosbery v. 
Osmaston, No. 490, post. 


(b) When Facts Ihidisputed. 

459. General rule — Judge to decide on undis- 
puted facts.] — Upon the trial of an action for 
maliciously indicting pltf., without reasonable or 
probable cause, pltf. proved a case, which, in the 
opinion of the learned judge, showed that there 
was no reasonable or probable cause for preferring 
the indictment. Deft, then called a witness to 
prove an additional fact, & that being proved, the 
learned judge was of opinion, that there Vas 
reasonable & probable cause for preferring the 
indictment : — Held : there being no contradictory 
testimony as to that fact, & there being nothing 
in the demeanour of the witness who proved it to 
impeach his credit, the learned judge was not 
bound to leave it to the jury to find the fact, but 
that he might act upon it as a fact proved, & 
nonsuit pltf. — Davis v. Hardy (1827), 6 B. & C. 


PART IV. SECT. 3, SUB-SECT. 4.- 
B. (b). 

4691. General rule— Judge to decii 
on undisputed facts.}— In an action f 
J^hclons prosecution, reasonable 
probable ^use is a pure question 
law for the ct., only where the fac 
deft. *8 mmd at the time 
Inrtitutlng the prosecution are nndJ 
putea, & the mforencoB are clear.- 
WiujA^ON tJ. M'Ravet (1880), 
V. L. R. (L.) 487.— AUS. 


469 ii. .3 — When the 

material facta of a case in which pltf. 
claims damages for malicious prose- 
cution are not in dispute, the question 
08 to whether doft, had reasonable & 
probable cause for the prosecution is 
for the judge to determine. — ^W ilson 
V. Mitchell (1915), 17 W, A. L. 11. 
169.— AUS. 

469 ill. .] — ^Wilson r. WiN- 

mPKO City (1887), 4 Man. L. R. 193. 

— CAN, 


469 Iv. .] — In an action for 

malicious prosecution the question of 
roasonahlo 6c probable cause is for the 
judge, whore there is no conflict of 
testimony. — Seary v. Saxton (1896), 
28 N. S. 11. 278.— CAN. 

469 V. .] — Renton v. Gal- 

LAQHEB (1910), 19 Man. L. It. 478; 
14 W. L. R. 00.— CAN. 

459 vi, ,] — ^Whitaker v * 

Hamilton (Mayor etc.) (1908), 27 
N. Z. L. R. 321.— N.Z. 
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226 i 0 Dow. & By. K. B. 380 ; 6 L. J. O. S. K. B. 
91 ; 108 E. B. 430. 

Annotations : — ^Refd. Vonafra v. Johnson (1833), 3 L. J. C. P. 
61. Hentd. Cllblln r. McMullen (1868), L. R, 2 P. C. 317. 

460. .] — On the trial in this action, 

the judge, without leaving any question to the 
jury, decided that there was reasonable <& probable 
cause for preferring the indictment : — Held : that 
decision was correct, & the evidence did not raise 
a question of fact for the jury, whether defts. 
bond fide believed that they had a reasonable cause 
for indicting, but a pure question of law for the 
judge, whether defts. had such reasonable cause. — 
Blachford V. Dod (1831), 2 B. & Ad. 179 ; 9 

L. J. O. S. K. B. 196 ; 109 E. R. 1110. 

Annotations : — Distd. Broad t?. Ham (1839), 5 Bing. N. C. 
722 ; James v. Phelps (1840), 11 Ad. & £1. 483. Apld* 
Bradsliaw v. Waterlow (1915), 85 L. J. K. B. 318. 

461. .] — Broad v. Ham, No. 362, ante. 

462. .] — Michell V. Williams, No. 

63, ante. 

463. .] — If the facts are undisputed 

the judge may decide the question of reasonable 
& probable cause without taking the finding of the 
jury upon them. — Wilkinson v. Foote (1856), 20 
J. P. 807 ; 5 W. R. 22. 

464. .J — Brown v. Hawkes, No. 

454, ante. 

465. ,] — Where there is no evidence 

of absence of reasonable <fe probable cause, the 
judge ought to act consistently on his own view & 
not leave any questions to the jury (Lord Esher, 

M. R.). — Allmond V. Muirhead (1896), 13 T. L. R. 
12, 0. A. 

466. .] — Bradshaw v. Waterlow &, 

Sons, Ltd., No. 493, post. 

C. Duty of Jury. 

(a) In General. 

467. General rule — Jury to And facts.] — John- 
stone V. Sutton, No. 2, ante. 

468. ,] — Taylor v. Wiij:ans, No. 

433, ante. 

469. .] — Venafra V. Johnson, No. 

439, ante. 

470. .] —Broad v. Ham, No. 362, ante. 

471. .] — Panton v. Williams, No. 

44 1 , ante. 

472. .] — Turner v. Ambler, No. 

444, ante. 

473. .] — Chapman v. Heslop, No. 

488, post. 

474. .] — Douglas v. Corbett, No. 

388, ante. 


475. ,] — Lister v. Perryman, No. 

449, ante. 

476. .] — Quartz Hii.l Gold Mining 

Co. p. Eyre, No. 21, ante. 

477. .] — Brown v. Hawkes, No. 454, 

ante. 

47g. — ,] — Holdings v. Curteis (1894), 

10 T. L. R. 503, C. A. 

479. .J — Hilliar V. Dade (1898), 14 

T. L. R. 534, C. A. 

480. When Jury may decide existence of reason- 
able & probable cause — Question combined with 
facts — Discretion of Judge.] — In an action for a 
malicious prosecution, though reasonable & pro- 
bable cause, or the want of it, is a question of law 
for the opinion of the judge ; yet, when such 
question is combined with, & depending upon, a 
long chain of facts, as given in evidence, the whole 
may be left to the jury for their decision ; & the 
judge, by leaving the matter thus, does not 
surrender the authority with which he is vested. — • 
M‘Donald V. Rooke (1835), 2 Bing. N. C. 217 ; 
2 Bcott, 359 ; 132 E. R. 85 ; sub noni. M‘ Donnell 
V. Brooke, 1 Hodg. 314 ; 5 L. J. C. P. 9. 

Annotations: — Reid. Musgravou. Newell (1836), 5 L. J. Ex. 

227 ; Pantour. Williams (1841), 2 Q. B. 109. 

481. — .] — Fraher V. Hill, No. 

446, ajiie. 

482. .J — James v. Phelps, No. 414, 

ante. 

(b) Facts for Determination by Jury. 
i. Belief of Defendant. 

483. General rule— Belief in reasonable & pro- 
bable cause question for Jury.] — Ravenga v. 
Mackintosh, No. 374, ante. 

484. .J — TaVLOR V. WiLLANS, No. 

433, ante. 

4g5. „ — ,j — Venafra v. Johnson, No. 

439, ante. , 

486. ]— Turner v. Ambler, No. 444, 

ante. 

487. .] - Haddrtck v. Heslop, No. 

409, ante. 

488. .] — In an action for a malicious 

prosecution it is a question for the jury, whether 
deft, believed or had reasonable & probable cause 
for believing that the charge on account of which 
he had prosecuted pltf. was true ; & when they 
have given their answer, it is a question for the 
judge whether deft, had reasonable & probable 
cause for instituting the prosecution. — C hapman 
V. Heslop (1853), 2 C. L. R. 139 ; 2 W. R. 74 ; 


PART IV. SECT. 3, SUB-SECT. 4.— 
C. (a). 

467 i. General rule — Jury to find 
facts.] — In an action for malicious 

S rosecution where the facts are in 
ispute, the jury must pass upon 
those facts before the ct. can say 
whether reasonable & probable cause 
Is, or is not, absent. — W illinsky v. 
Andkrson (1909), 14 O. W. R. 595 ; 
1 O. W, N. 13; 19 O. L. R, 437.— 
CAN. 

407 H. — 1 £^ in an action 

for mallcione proseoution, there is any 
oonfliot of eyldenoe as to the facts 
upon which reasonable & probable 
cause depends, the jury must be 
allowed to find the facts. — H amilton 
V. CoUBlNEAU (1802), 19 A. R. 203. — 
GAN. 

467 iii. .] — Jbwhurst v . 

United Oigar Stores, Ltd. (1916), 
46 O. L. R. 180 ; 17 O. W. N. 80.— 

CAN. 

4801. When jury may decide exist’ 
ence of reasonable db probable cause — 


Question combined with facts — Discret ion 
of judge.}— Q azk v. John Huntek Co. 
(1902), 4 W. A. L. R. 70.— AUS, 

480 ii. .] — Biakkley v. 

Rolland, 1 J. R. N. S. 20, — N.Z, 

PART IV. SECT. 3, SUB-SECT. 4.— 
C. (b) i. 

483 i. General rule — Belief in reason- 
able d: probable cause Q^ieetion for jury.] 
— In an action of malicious prosecu- 
tion the judge loft it to the jury to 
say, first whether deft, when ho pre- 
ferred the charge honestly believed that 
he could substantiate it ; & secondly, 
whether he had reasonable ^unds 
for such belief i—Held : the direction 
was right. — Machatiie v. Lee (1861), 
10 N. S. W. L. R. (L.) 182 ; 6 N. S. 
W. W. N. 13.— AUS. 

483 ii. Abell V. Light 

(1868), 1 Han. 240, — CAN. 

483 iii. Young r. Nichol 

(1885), 9 O. R. 347.— CAN. 

483 iv. .1 — Pringu. Wyatt 

(1903), 23 C. L. T. 101 ; 6 O. L. R. 


505 ; 2 O. W. R. 22, 321.— CAN, 

483 V. .] — In an action for 

malicious prosecution where the act 
in respect of which criminal proceed - 
iiiOT were lamichod was done in the 
liglit of day, in open view of deft., & 
in pursuance of a statutory right, the 
judge was right in leaving it to the 
jury to say whether, in the circum- 
stances, deft, really thought pltf. was 
a thief. — Tang he v. Morgan (1905), 
11 B. C. R. 455 ; 3 W. L. R. 146.— 
GAN. 

483 vi. .] — In an action for 

malicious prosecution a reasonable 
bond fide belief in such facts as would 
have, if true, warranted a prosecution 
for theft, will constitute reasonable 
& probable cause, & the jury should 
be asked to find if deft, did actually 
believe such facta at the time of com- 
mencing tho prosecution. — D uguat 
tJ. Myles (1913), 14 E. L. R. 410. — 
CAN. 

483 vii. .1 — Blakeley v. 

RbLLAND, 1 J. R N. S .20.— N.Z, 
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Malicious Prosecution and Procedure. 


Sect, 3. — Absence of reasonable and probable cause : 

Sub-sect, 4, C, (b) i. &' ii. ; sub-sect, 5, Sect, 4 : 

Sub-sect, 1, A, & B,; sub-sect, 2, ./4.] 

sxib nom, Heslop v. Chapman, 23 L. J, Q. B. 49 ; 
18 Jiir. 348, Ex. Ch. 

Annoiedions Shrosbery r. Osmaston (1877), 37 

L. T. 792. Reid. Johnson r. Emerson (1871), L. R. 6 

Exch. 329. 

489. .] — Johnson v, Emerson, No. 

196, ante, 

490. .] — In an action for malicious 

prosecution the judge, at the close of pltf.’s case, 
& against the protest of deft.’s counsel, asked the 
jury whether they thought deft, had acted with 
malice. The jury returned an answer in the 
affirmative, contrary to the expectation of the 
judge, & the case proceeded, the judge refusing 
u> rule expressly that there was reasonable & 
probable cause. On the conclusion of deft.’s 
case the jury found that deft, had acted with 
malice, & had not himself believed in the existence 
of any circumstances justifying the clmrge he had 
made, & judgment was thereupon given for pltf., 
the damages having been assessed at £250 : — 
Held : (1) though, if the jury found that deft, had 
acted bond fide, the question of reasonable & 
probable cause was for the judge, j^et. where deft, 
was found by them not to have believed in cir- 
cumstances justifying his action, the question of 
reasonable & probable cause could not be railed 
in his favour. Reasonable & probable cause in the 
mind of the judge was not sufficient ; there must 
have been reasonable & probable cause moving deft. 

No doubt a deft, may believe there is reasonable ‘ 
& probable cause, if he is a hasty man or a very 
suspicious man ; but if he believe there is reason- 
able &. probable cause, the judge is not therefore 
bound to say that there was reasonable & probable 
cause. Tlie judge must form his own judgment ; 
& if the question as to the deft.’s belief had been 
answered in the affirmative, that would not have 
entitled the judge to say that upon the facts dis- 
closed or admitted there was reasonable & probable 
cause (Dennlan, J.). i 

These actions are only maintainable on acquittal, ' 
because a man may prosecute successfully, & he 
may have reasonable & probable cause, whether 
he believed it or not ; but if a man believes that 
another is not guilty of a criminal charge, & 
prosecutes unsuccessfully, I confess I have the 
greatest difficulty in seeing that such a man can 
be held to have had reasonable & probable cause 
for prosecuting (Lindeey, J.). 

(2) Tlie judge in interposing a question to the 
jury at the conclusion of pltf.’s case had acted 
within his discretion & no substantial wrong had 
been done to deft. — Shrosbery v. Osmaston 
(1877), 37 L. T. 792. 

491. .] — Hicks v, Faulkner, No. 

18, ante. 

492. .]— In an action against a 

railway co. for malicious prosecution the judge 
directed the jury that it was for pltf. to establish 
a want of reasonable & probable cause, & malice, 
& that it lay on liim to show that defts. had not 
taken reasonable care to inform themselves of the 
true facts of the case, & asked the jury whether 
they were satisfied that defts. did take reasonable 
care to inform themselves of the true facts, & that 


they honestly believed in the case which they laid 
before the magistrates. The jury answered both 
questions in the affirmative, & the judge entered 
judgment for defts. ; — Held : the direction was 
right, & the judgment rightly entered. — A brath 
V, North Eastern Ry. Co. (1886), 11 App. Cas. 
247 ; 66 L. J. Q. B. 457 ; 65 L. T. 63 ; 60 J. P. 
657 ; 2 T. L. R. 416, H. L. 

Annotations : — Apld. Quartz Hill Consolidated Gold Mining 
Co. V. Eyr© (1884), 60 L. T. 274. Diltd. Harrison v. 
National Provincial Bank of England (1885), 2 T. L. R. 
70. Reid. Penfold r. GrosvenorBank (1886), 2 T. L. B. 
769 ; Edwards v. Annett (1887), 3 T. L. R. 671 ; Lea 
V. Charrington (1889), 61 L. T. 222 ; Brown v. Hawkee, 
[1891] 2 Q. B. 718; Cornford r. Charlton Bank, [1899] 

1 Q. B. 392 ; Citizen's Life Assce. r. Brown, [1904] A. C. 
423 ; Cox v, English, Scottish Sc Australian Bank, [1905] 
A. C. 168 : Wllfen v. Bailey & Romford U. D, C, (1914), 
78 J. P. 187 ; Bradshaw r. Waterlow, [1916] 3 K. B. 527. 
Mentd. Wakelin v. L. & S. W. Ry. (1884), [1896] 1 Q. B. 
189, n. ; Flood v. Jackson, [1895] 2 Q. Ii. 21 ; Nevlll 
V. Fine Arts & General Insce., [1895] 2 Q. B. 156 ; Jones 
V. Hulton, [1909] 2 K. B. 444 ; R. v. Stoddart (1909), 
73 J. P. 348 ; R. v. Bradshaw, Edwards, Jones, etc. 
(1910), 4 Cr. App. Rep. 280 ; R. v. Horn (1912), 76 J. P. 
270; R. V. Immer, R. v, Davis (1917), 118 L. T. 416; 
Pratt V. British Medical Assocn., [1919] 1 K. B. 244. 

493. When question may be left to Jury — ^Not 
unless evidence of absence of belief.] — (1) In an 

action for malicious prosecution the question 
whether the deft, took reajgonable care to inform 
himself of the facts before he instituted the 
prosecution ought not to be left to the jury unless 
there is some evidence of his not having made 
proper inquiries ; the question whether deft, 
honestly believed in the charge which he made 
ought not to be left to the jury unless there is 
some evidence of the absence of that belief. 

(2) There cannot be an absence of reasonable 
& probable cause when the A.-H. has granted his 
fiat for the prosecution & it is not shown that the 
facts were put before him unfairly. — Bradshaw 
V, Waterlow Sc Sons, Ltd., [1915] 3 K. B. 527 ; 
85 L. J. K. B. 318 ; 113 L. T. 1101 ; 31 T. L. R. 
556, C. A. 

Annotations : — As to (X) Folld* Trebock v. Croudaco (1917), 
118 L. T. 141. Generally, Mentd. R. r. BaBkervllle, [1916] 

2 K. B. 668. 

ii. Knowledge of Defendant, 

494. General rule — Question for Jury.] — 

Turner v. Ambler, No. 444, ante, 

495. .] — Abrath v. North Eastern 

Ry. Co., No. 418, ante. 

496. .] — Penfoij) V, Grosvenor 

Bank (1886), 2 T. L. R. 759, D. C. 

497. When question may be left to Jury — Not 
unless evidence that inquiries not made.] — 

Bradshaw v, Waterlow Sc Sons, Ltd., No. 493, 
ante. 


Sub-sect. 5. — Evidence. 
See Part V., Sect. 5, post. 


Sect. 4. — DAMAGE. 

Sub-sect. 1. — Necessity for. 

A, Criminal Proceedings, 

498. General rule — Damage must be shown.]*- 
Newton v, Obeswick, No. 322, ante, 

499. .] — Savile V, Roberts, No. 610 

posit, 

for malicious prosecution, pltf. mus 
prove that he has Buffered damages 
unless from the nature of the ohfW 
damage is to be Implied. — ^M ortimb? 
V, Fisher (1013), 23 W. L. R. 005 
11 D. L. R. 77 ; 4 W. W. R. 454 ; ( 
Sask. L. R. 200.— -GAN. 



PART IV. SECT, S, SUB-SECT. 4,— 
0. (b) ii« 

437 i. When question may be left to 


jury — Not unless evidence that inquiries 
not made.] — ^Webber ©.MoLeod (1888), 
16 O. R. 609.— CAN. 

PART IV. SECT. 4, SUB-SECT. 1.— A. 

4981. Oenerdl rule — Damage must 
be shown .] — ^To snooeod in an action 



Part IV. — ^Essentials to Action. 
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600. ,] — Byne V. Mooee, No. 26, 

ante* 

601. .] — A count for maliciously 

indicting for an assault cannot be supported with- 
out proof of some consequential injury sustained 
by pltf. — Freeman v. Arkell (1824), 2 B. & C. 
494 ; 3 Dow. & By. K. B, 669 ; 2 L. J. O. S. K. B. 
64 ; 107 E. R. 467. 

Annoiaiion : — ^Refd. Wiffen v, Bailey & Romlord U. C.. [1915] 

1 K. B. COO. 

602. .] — Wiffen v* Bailey & Bom- 

ford Urban Council, No. 37, ante. 

608. When damage will be Implied.] — Q uartz 
Hill Gold Mining Co. v. Eyre, No. 21, ante. 

B. Civil Proceedings. 

504. General rule — Damage must be shown.] — 

Waterer V. Freeman, No. 133, ante. 

505. — .] — Case will not lie against two 

persons for conspmng together, maliciously & 
vexatiously, & without reasonable or probable 
cause, to commence, & commencing, an action 
against pltf., in the name of a third person, but 
for their own benefit, without an allegation of 
legal damage resulting to pltf. therefrom. 

Where, therefore, a declaration alleged that 
A. & B., intending to extort money from C., 
maliciously & vexatiously, & without reasonable 
or probable cause, conspired together to com- 
mence, & did maliciously, etc., commence, an 
unfounded action against C., in the name of D., 
but for their own benefit, knowing D. to be a 
pauper ; & that, in further pursuance of the said 
conspiracy, etc., they maliciously, etc., prosecuted 
the action until afterwards, to wit, on etc., when 
D. was nonsuited therein ; & then proceeded to 
allege that afterwards it was considered by the 
ct. that D. should take nothing by his writ, but 
that he <te his pledges to prosecute should be in 
mercy, etc., whereupon & whereby the said suit 
was & is wholly ended determined ; <fe that, by 
means of the premises, C. had been put to costs, 
which, by reason of D.’s insolvency, he had been 
unable to obtain : — Held : no cause of action was 
disclosed, the declaration sliowing no award of 
costs of the nonsuit in the action against C. ; & 
extra costs, ex concessisy forming no gi’ound of 
legal damage. 

In an action for a malicious prosecution, or for 
a conspiracy to bring an action or to institute a 
prosecution, it is necessary to show that the action 
or the prosecution was determined (Maule, J.). 

It is clear that no action will lie for improperly 
putting the process of the law in motion in the 
name of a third pei*son, unless it is alleged & 
proved to have been done maliciously & without 
reasonable or probable cause ; but, if there be 
malice & want of reasonable or probable cause, 
no doubt the action will lie, provided there be 
also a legal damage (Williams, J.). 

The mere expenditure of money by pltf. in 
the defence of the action brought against him does 
not constitute such legal damage ; but the only 
measure of damage is, the costs ascertained by the 
usual course of law (Talfourd, J.). — Cotterell 
V. Jones (1861), 11 C. B. 713 ; 21 L. J. C. P. 2 ; 16 
Jur. 88 ; 138 E. R. 655. 

Annotationa : — ^Refd. Castriqiio v. Behrene (1861), 3 E. & E, 

709 ; Ba86b6 v. Matthews (1867), L. R. 2 C. P. 684 ; Ram 


Coomar Coondoo v. Chunder CJanto Mookerjee (1876), 
2 App. Gas. 186 ; Quartz Hill Gold Mining Co. v. Eyre 
(1883), 11 Q. B. D. 674 ; The Walter D. Wallet, [1893] 
P. 202 ; Bynoe v. Bank of England (1902), 86 L. T. 140. 
Mentd. Swinfen v. Chelmsford (1860), 5 H. & N. 890 ; 
Wren v. Welld (1869), io B. & 8. 5i ; Howard v. Love- 
grove (1870), 2.3 L. T. 396 ; Giblan v. National Amal- 
gamated Labourers’ Union of Great Britain & Ireland, 
[1903] 2 K. B. 600 • Sanderson v. Blyth Theatre Co., 
[1903] 2 K. B. 533 ; Valentine v. Hyde, [1919] 2 Ch. 129. 

606. .] — No action lies for maliciously 

& without probable cause commencing an action, 
unless it be shown that legal damage has been sus- 
tained ; & where the declaration disclosed that the 
only damage arose from pltf.’s own neglect in not 
appearing to the writ : — Held : the declaration 
was bad, & the action could not be sustained. — 
Mottlee V. Quy (1855), 25 L. T. O. S. 157. 

607. .] — Quartz Hill Gold Mining 

Co. V. Eyre, No. 21, ante. 

508. .] — Wiffen v. Bailey & Rom- 

ford Urban Council, No. 37, ante. 

509. Malicious arrest of ship — Proof of damage 
not necessary — Where mala fldes.] — Proof of 
actual damage is not necessary to sustain an 
action in a ct. of Admlty. for wrongful arrest if the 
seizure of the ship was the result of mala fldes or 
crassa negligentia implying malice : — Held : an 
action lies at common law for malicious arrest of 
a ship by Admlty. process. — The Walter D. 
Wallet, [1893] P. 202 ; 62 L. J. P. 88 ; 69 L. T. 
771 ; 7 Asp. M. L. C. 398 ; 1 R. 627. 

Action for slander of title.] — See Libel & 
Slander, Vol. XXXII., pp. 204, 205, Nos. 2543- 
2559. 

Malicious presentation of bankruptcy petition.] — 

See Bankruptcy, Vol. V., p. 1001, No. 8172. 

Wrongful execution.]— *SVe Execution, Vol. 
XXI., p. 459, No. 403. 


Sub-sect. 2. — What Amounts to. 

A. Damage to Reputation. 

510. General rule.] — An action lies for a 
malicious indictment which puts the party to 
expense though tlie charge it contains neither 
scandalises him nor endangers his personal 
security. 

There are three sorts of damages, any of which 
would be sufficient ground to support this action, 
(a) The damage to a man’s fame, as if the matter 
whereof he is accused be scandalous, (b) The 
second sort of damages, which would support such 
an action, are such as are done to the person ; as 
where a man is put in’ danger to lose his life, or 
limb, or liberty, which has been always allowed 
a good foundation of such an action, (c) The 
third sort of damages, which will support such an 
action, is damage to a man’s property, as where he 
is forced to expend his money in necessary charges, 
to acquit himself of the crime of which he is 
accused, which is the present charge. That a 
man in such case is put to expenses, is without 
doubt, which is an injury to his property, & if that 
injury is done to him maliciously, it is reasonable 
that he shall have an action to repair himself 
(Holt, C.J.). 

Unless the bill be found, no action will lie, for 
that the party is not damaged, neither is it a good 


PART IV. SECT. 4, SUB-SECT. 1.— 1 

604 i. Qcneroil rule — Damage mv 
oe mown .] — ^In an action for malloloi 
proBe<mtion special damEnre must 1 
^e^d fie proved if prooeodings ai 
ly olrfl. — H oughton v. Oakle 
. ^ )j2l N. S. W. L. R. (L.) 26 ; 1 
N. S. W. W. N. 188.— AUS. 


e. Insolvency proceedings — To stifle 
litigation .] — Assuming that the taking 
of proceedings in insolvency for 
the purpose of stifling liti^tion 
between the parties amounts to an 
abuse of the process of the ot. in re- 
spect of which an action will lie, a 
necessary ingredient of the cause of 
action is that damage bos thereby 


resulted. — B ayne v. Blake (1909), 
9 C. L. R. 374.— AUS. 


f. Maintenance .] — Upon proof of a 
special damage, an action for unlaw- 
fm maintenance lies, notwithstanding 
that the action maintained was un- 
suooessfnl. — N ewswander e. Gei- 
QERTOH (1906), 12 B. C. H. 272.— CAN. 
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Sect 4. — Damage: Sub-sect, 2, A,, B, d: C, Part 
F. Sect, 1 : Su})-8cct8, 1 tfe 2.] 

ground of action or indictment against a man that 
he basely procured him to be falsely indicted ; but 
there must be express malice found that it may 
appear that the prosecution was not for the sake 
of justice but to gratify the party ’s peevish revenge 
or malice (Holt, — Saviije v. Roberts (1698), 

Oarth. 416; 1 Ld. Raym. 374; 1 Salk, 13; 3 
Salk. 16 ; 5 Mod. Rep. 394; 12 Mod. Rep. 208 ; 
Holt, K. B. 150, 193 ; 91 E. R. 1147 ; sub nom, 
Roberts v, Savill, 5 Mod. Rep. 405 ; Holt, 
K. B. 8. 

; — Consd. Quartz Hill Gold Mluiiig Co. r. 
Jfiyro (1883), 11 Q. B. D. 674 ; Wiflen v. Bailey & Bomfoixl 

U. C., [1915] 1 K. B. 600. Reid. Anon. (1703), 6 Mod. Rep. 
25 ; Jones r. Gwynn (1714), 10 Mod. Rep. 214 ; Chambers 

V. Robinson (1726), 2 Stra. 691 ; Smith v. Hickson (1734), 
2 Bam. K. B. 465 ; Reynolds v. Kennedy (1748), 1 Wils. 
232 ; Goldinjr r. Crowle (1751), Say. 1 ; Chapman r. 
PickersgilJ (1762), 2 Wils. 145 ; Sutton r. Jolmstone (1786), 
1 Term Rep. 493 ; Burton v. Honnor (1798), 1 Bos. & P. 
205 ; Purcell v. Macnamara (1808), 9 East, 361 ; Sinclair 
e. Eldred (18li), 4 Taunt. 7 ; Byne v. Moore (1813), 5 
Taunt. 187 ; Cotterell v. Jones (1851), 11 C. B. 713 ; 
Castrique v. Behrens (1861), 3 E. & E. 709 ; Dawkins v. 
Paulet (1869), 18 W. R. 336 ; Allen v. Flood, [1898] 
A. C, 1. Mentd. Subley v. Mott (1747), 1 Wils. 210; 
The Ville de Varsovie (1817), 2 Dods. 174 ; Wren r. 
Weild (1869), L. R. 4 Q. B. 730 ; Mogul S.8. Co. v. 
McGregor, (Jow (1888), 21 Q. B. D. 54 4* ; Walters r. Green, 
[1899] 2 Ch. 696. 

511. .] — Jones v, Civin, No. 25, ante, 

512. .]— Bynpi V, Moore, No. 26, ante, 

513. .] — WiFFEN V. Bailey Romford 

Urban Council, No. 37, ante, > 

514. Wrongful execution.] — Churchill v. Sig- 
GERS, No. 527, post, 

515. Presentation of bankruptcy petition.] — 

Quartz Hill Gold Mining Co. v, Eyre, No. 21, 
ante, 

516. Presentation of winding up petition.] — 

Quartz Hill Gold Mining Co. v, Eyre, No. 21, 
ante, 

517. Complaint under Public Health Act, 1875 

(c. 55), s. 95.] — WiFFEN V, Bailey & Romford 
Urban Council, No. 37, ante, 

B, Damage to Person, 

518. General rule.] — Savile v, Roberts, No. 
510, ante, 

519. ,] — WiFFEN V. Bailey Romford 

Urban Council, No. 37, ante, 

520. Loss of liberty.] — Jones v, Givin, No. 
26, ante, 

521. ,] — Byne v. Moore, No. 26, ante, 

522. ‘ Wrongful execution.]— Churchill 

V, Siggers, No. 527, post, 

523. .] — WiFFEN V, Bailey & Romford 

Urban Council, No. 37, ante, 

C, Damage to Property, 

624. Expenses of defence.] — Savile v, Roberts, 
No. 610, ante, 

625. .] — Jones v, Givin, No. 26, ante. 


526. .] — Cotterell v, Jones, No. 605* 

ante, 

527. .] — Where it appears by the declara- 

tion that deft, has recovered a judgment for debt 
& costs, against pltf., & has issued a ca. sa, indorsed 
to satisfy the whole of such debt & costs, & after- 
wards the debt itself has been satisfied,, as where the 
judgment is recovered by the holder of a bill of 
excliange against the acceptor, & the drawer, for 
whose accommodation the bill had been accepted, 
pays to the holder the amount due on the bill, 
so as to reduce the sum remaining due on the judg- 
ment to a sum below £20, & that afterwards deft. 

1 has delivered to the sheriff’s bailiff a warrant 
indorsed to satisfy the whole debt & costs, & has 
procured pltf. to be arrested to satisfy the whole, 
& there is an allegation of malice & want of pro- 
bable cause, & of special damage, by means of the 
premises, in pltf. being prevented from attending 
to his business, being injured in his credit, & 
incurring expense in procuring his liberation by 
a judge’s order, such facts show a good cause of 
action. — Churchill v, Siggerb (1854), 3 E. & B. 
929 ; 2 C. L. R. 1509 ; 23 L. J. Q. B. 308 ; 23 
L. T. O. S. 220 ; 18 Jur. 773 ; 2 W. R. 551 ; 118 
E. R. 1389. 

Anuf^iaiions .‘—"Reid. Juniiigs v. Florence (1857), 2 C. B. 

N. S. 467 ; Gilding Eyre (1861), 10 U. li. N. S. 592 ; 

I The Walter ]►. Wallet, |1S93] P, 202. 

528. WiFFEN V. Bailey & Romford 
Urban Council, No. 37, a7ite, 

529. Malicious prosecution of plaintiff’s wife.] — 
It must now b(' taken to be a settled point, that 
an action will lie for maliciously preferring an 
indictment of any sort. In the present case, the 
indictment did certainly contain a charge of a 
scandalous nature, & as t-o that, the question in the 
first place is whether it was necessary that the 
wife sliould be joined in this action. As to that 
I agree, that in an action for words spoken against 
the wife, she must be joined ; but in the present 
case she need not ; because by preferring this 
prosecution against the wife as well as the husband, 
there might be a special damage to the husband by 
this means ; & therefore this case may be resembled 
to that of a battery committed on the wife, per 
quod the husband consortium antisit (Lord Hard- 
wiCKE, C.J.). — Smith v, Hickbon (1734), 2 Barn. 
K. B. 465 ; Cunn. 52 ; 1 Ix^e temp. Hard. 54 ; 2 
Stra. 977 ; 94 E. R. 622. 

Annotations : — Refd. Bavil v. Iloborts (1607), 1 Salk, 13 

Pecholl V. Wateoii (1841), 8 M. & W. 691. 

630. Not vexatious ejectment.] — An action on 
the case to recover damages against the lessor of 
pltf. in a vexatious ejectment is not maintainable. 
— PuRTON V. Honnor (1798), 1 Bos, & P. 205 ; 126 
E. R. 861. 

Annotation: — Mentd. Wren v. Wollu (1809), L, R. 4 Q, B. 

I 730. 

I 531. Not damage arising from non-appearance 
to writ — By neglect of plaintiff.] — Mottlee v , 
Quy, No. 606, ante. 

Not extra costs.] — See Part VII,, Sect. 8, post. 
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Part V. — Evidence. 


Sect. 1,— BURDEN OF PROOF. 

Sub-sect. 1. — In GBNP.RAii. 

532. PlaintiiT must prove both malice & ab- 
sence of reasonable & probable cause.] — Hicks v. 
Faulkner, No. 18, ante. 

688. .] — Abrath V. North Eastern Ry- 

Co., No. 418, ante. 

634. .] — It is for pltf. to prove that deft. 

instituted the proceedings against him 'without 
reasonable & probable cause, & for a reason other 
than that of promoting the ends of justice 
(Grove, J.). — Edwards v. Annett (1887), 3 
T. L. B. 671, N. P. 


Sub-sect. 2. — Absence of Reasonable and 

Probable Cause. 

536. Burden lies on plaintiff — Shifted by prim& 
facie evidence.] — In an action on the case for a 
malicious prosecution, pltf. is to give primd facie 
evidence of want of i:)robable cause, whicli deft, 
may rebut, if he can, by showing the existence of 
probable cause. Deft, presented two bills for 
perjury against pltf., but did not appear liimself 
before the grand jury, the bills were ignored. 
He presented a third, & on his own testimony the 
bill was found. This prosecution he kept sus- 
pended for three years, till pltf., taking the record 
down to trial, deft, declining to appear as a 
witness, although in ct., & called on, pltf. was 
acquitted : — Held : suHiciont primd fade evidence 
of want of probable cause. 

This is an action for indicting pltf. without 
probable cause. It is true, as admitted on both 
sides, that, in order to support such an action, 
there must be a concurrence of malice in deft. & 
want of probable cause. Malice alone is not 
sufficient, because a person actuated by the plainest 
malice may nevertheless have a justifiable reason 
for prosecution. On the other hand, the sub- 
stantiating the accusation is not essential to 
exonerate the accuser from liability to an action ; 
for he may have had good reason to make the 
charge, & yet be compelled to abandon the 
prosecution by the death or absence of witnesses, 
or the difficulty of producing adequate legal proof. 
The law, therefore, only renders him responsible 
where malice is combined with want of probable 
cause. 

Who is to decide what shall be esteemed probable 
cause ? That is a question of law for the judge, 
as it arises from the facts disclosed ; & if there be 
any discrepancy in the testimony, or imputations 
on the credit of the witnesses, those are matters 
for the decision of the jury ; so that, as in questions 
touching reasonable notice & the like, the judge 
must pronounce his opinion on the facts when 
found by the jury. 


The other question which has been discussed is, 
Who is to show the absence of probable cause ? 

Pltf. must take the first step ; because it is not 
to be presumed that any one has acted illegally. 
There must, therefore, be some evidence of want 
of probable cause, before the deft, can be called 
on to justify his conduct (Tindal, C.J.). 

Although Lord Kenyon said in Smith v. 
Macdonald, No. 371, ante, that if the evidence 
offered to the jury by a prosecutor, on the trial of 
an indictment, be sufficient to cause them to pause, 
he should hold it to be a probable cause, I cannot 
accede to that doctrine, for a person might then 
suffer from the prejudices or capricious feelings of 
a jury (Park, J.). — Willans v. Taylor (1829), 
6 Bing. 183 ; 3 Moo. & P. 350 ; 7 L. J. O. S. C. P. 
250 ; 130 E. R. 1250 ; subsequent proceedings, sub 
nom. Taylor v. Willans (1831), 2 B. & Ad. 845. 

AniwtfiHonf) : — Consd. Broad v. Ham (1839), 5 Bliiff. N. C. 

722. Reid. Shufflebottom v. Allday (1857), 21 J. P. 

2(53 ; Abrath v. N. E. Ry. (1883), 11 (i. B. D. 440. 

536. .] — (1) In an action for 

maliciously suing out a commission against pltf., 
under which he was adjudged a bkpt., & his goods 
seized, but which was afterwards superseded, 
pltf. proved in addition to these facts, an action 
of trespass brought by him against deft, for the 
seizure : plea, alleging the bkpey., issue joined on 
that fact, & verdict for pltf. He further proved, 
that shortly before the commission was taken out, 
he had removed some goods under circumstances 
which did not make the removal an act of bkpey., 
but were probably relied on by deft, as having 
that effect. It was not shown that this was 
the fact upon which the comrs. made their 
adjudication, or by which deft, supported his plea 
in the former action :—Held : this was sufficient 
evidence to throw on deft, the onus of proving 
probable cause. 

(2) What amounts tf> probable cause for suing 
out a commission, is a question for the judge 
alone, if the facts relied upon to amount to pro- 
bable cause are not in dispute. — C otton v. James 
(1830), 1 B. & Ad. 128 ; 8 L. J. O. S. K. B. 345 ; 
109 E. R. 735, 

AnnoiaiUm : — Oencrcilly, Montd. .Johnson v. Emerson & 

Sparrow (1871), L. R. 6 Excli. 329. 

637. .] — BuRiJiY V. Bethune, No. 373, 

ante, 

638. .] — In an action for malicious prosecu- 
tion, it appeared that deft.’s traveller applied to 
one P. for payment, that P. showed him a receipt 
of pltf., who had formerly been deft.’s traveller, 
for £20, which he had never accounted for, that 
deft, on learning this, communicated with P., who 
sent the receipt & reaffirmed the payment, that 
deft, then consulted his attorney, & charged pltf. 
with embezzlement before the magistrates, who 
dismissed the charge ; it also appeared that there 
wore other cases which if known to deft, would 


PART V. SECT. 1, SUB-SECT. 1. 

532 i. Plaintiff must prove both malice 
cv absence of reasoTiable & probable 
cttiwc.]— T rim v. Baines. 20 d L. T. 
145.— CAN, 

632 ii. -.] — Hall v. Venkata- 

krishna (1890), I. L. 11. 13 Mad. 394. 

—IND. 

PART V, SECT. 1. BUB-SECT. 2. 

. Burden lies on plaintiff — 
by primd facie evidence .] — In 


an action for malicionB prosecution a 
primd facie case of want of probable 
cause, shifts the burden of proof to 
deft. — OicLE V. Oicut (1912), 11 

E. L. R. 276.— CAN. 

637 i. .] — Barbour v. Gettings 

(1867), 26 U. O. R. 544.— CAN. 

637 ii. .]— Raymond v, Biden 

(1892), 24 N. S, R, 363.— CAN. 

637 iii. .] — ^Malcolm v. Perth 

Mutual Fire Insurance Co. (1898), 
29 O. 11. 406, 717.— CAN. 

637 iv. Cunningham V. Evans, 


11920] 1 W. W. R. 289 ; 13 Sask. L. R. 
120.— CAN. 

637 V. “ — -.] — Raymond v . Thomas 
(1920), 48 N. B. 11. 101 ; 55 D. L. R. 
394.— CAN. 

637 vi. .] — GaurHari Das Ad- 

HIKABI V. Hayagrib Da8 (1870), 6 
B. L. R. 371.— IND. 

637 vii. .] — Ramayya w. SiVAYYA 

(1900), I. L. R. 24 Mad. 649.— IND. 

637 viii. .1 — Vydinadier v. 

Kbishnaswami Iyer (1913), I. L. R. 
36 Mad. 375.— IND. 
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Sect, 1. — Burden of proof: Sub-sect, 2. Sect, 2 : 

Suh-aecta, 1, 2 (fc 3. Sect, 3 ; Sub-sects, 1 2,] 

clearly have justified him in making the charge^ 
but it was not shown whether he knew of them 
when he made it r — Held : pltf. had failed to show 
the absence of reasonable & probable cause 
because the facts of P.’s case showed reasonable 
&> probable cause, or because at all events, as pltf. 
did not show the contrary, deft, was to be assumed 
to have known of the other matters. 

The burden of proof lies on pltf. to show the 
absence of reasonable & probable cause on the part 
of deft. (Byles, J.). — ^Brooks v, Blain (1809), 
39 L. J. C. P. 1. 

Annotation :~Refd. Walker r. S. E. Ry., Smith v, S. E. Ry. 

(1870), 18 W. R. 1032. 

539. ,] — In an action for malicious 

prosecution, A. put in evidence the depositions of 
defts.’ witnesses before the magistrate, which were 
such as, if previously known to defts., would have 
given them reasonable cause for entering on the 
proceedings ; but no evidence was given, either 
by defts. or A., to show whether the witnesses had 
previously made these statements to defts. : — 
Held : as it was usual to interrogate witnesses as 
to their evidence before taking such proceedings, 
& as the burden of proof that there was no reason- 
able or probable cause lay upon pltf., it must 
be taken that defts. hod reasonable cause for 
prosecuting pltf. — W alkpib v. South Eastern 
By. Co., Smith v. South Eastern By. Co. (1870), 
L. B. 5 C, P. 040 ; 39 L. J. C. P. 340 ; 23 L, T. 14 ; 
18 W. B. 1032. 

Amu)laiion8 : — Betd. Bradahaw v. Waterlow (1915), 113 

L, T. 1101. Mentd. Boyle v. Smith (1905), 70 J. P. 115 ; 

Lambert t?. G. E. Ky., [1909] 2 K. B. 776. 

540. .] — Abrath V. North Eastern By. 

Co., No, 418, ante, 

541. .] — It was settled by Abrath v. 

H, E. Ry, Co,, No. 418, ante, that it was for pltf. 
to establish a want of reasonable & probable cause 
& malice, & that it lay on him to show that defts. 
had not taken reasonable care to inform them- 
selves of the true facts of the case. It had also 
been settled that the question of reasonable & 
probable cause was for the judge (Lindley, L.J.). 
— Bradshaw v, Goodwin &; Co. (1894), 10 T. L. B, 
491, C. A. 

542. ,] — Cox V, English, Scottish & 

Australian Bank, No. 466, ante, 

543. To prove minor questions In same 

connection.] — A brath v. North Eastern By. Co., 
No. 418, ante. 

Presumption of absence of reasonable 6c probable 
cause .] — See Part IV., Sect. 3, sub-sect. 3, ante. 


Sect, 2.~ADMISSIBILITY. 

Sub-sect. 1. — Evidence of Former 
Proceedings. 

See, generally. Evidence, Vol. XXII., pp. 270 
et seq.. Nos. 2031 ei seq. 


644. Whether admlssible.]-~OoBB v. Cab (1746), 
cited Bull. N. P., 6th ed., p, 14. 

Annotation : — BeU. Brooke v. Carpenter (1825), 11 Moore, 

C. P. 59. 

545 . ,1 — In an action for arresting a party 

& holding mm to bail, without a reenable or 
probable cause, whatever was admissible in evi- 
dence to defeat the action on which the arrest took 
place is also admissible on the question of the right 
of the party arrested to recover for the injury 
sustained. — ^Haddan v. Mills (1831), 4 C. & P. 
486, N. P. 

546. Depositions — Whether all should be 

produced.] — In an action fora malicious arrest on 
a charge of felony, it is not necessary for pltf. 
to give in evidence the whole of the proceedings 
before the magistrates. — Biggs v. Clay (1834), 
3 Nev. & M. K, B. 464 ; 2 Nev. & M. M. C. 300 ; 3 
L. J. K. B. 124. 

547 . Of defendant.] — Where, in case 

for a malicious charge of felony, pltf. i:>uts in, to 
prove a formal part of his case, deft.’s & another 
person’s depositions before the magistrates, deft, 
has a right to use his own deposition as evidence in 
the cause, but not that of the other deponent. 

I think the rule is this : that the evidence given 
by prosecutor at the trial charged to be malicious is, 
from the necessity of the case, an exception to 
the general rule that a party’s owm statement is 
not admissible in his own favour (Tindal, C.J.). — 
Jackson v. Bull & Alison (1838), 2 Mood. & B. 
176, N. P. ; subsequent proceedings, 2 J. P. 005. 

546. Of others on defendant’s behalf.] 

— Jackson v. Bull & Alison, No. 547, ante, 

Secondary evidence .] — See Evidence, 

Vol. XXII., p. 214, No 1870. 

Copy of affidavit to hold to ball .] — See 

Evidence, Vol. XXII., p. 255, No. 2390. 

Minutes of proceedings .] — See Evidence, 

Vol. XXII., p. 290, No. 28457 

549. Copy of record of acquittal.] — An 

allegation in a declaration, for a malicious prosecu- 
tion, that pltf. “ by a jury of the said county, etc., 
was duly & in a la’^ul manner acquitted ” is 
proved by the production of [a copy of] the record 
by which it appeared that the jury found pltf. 
not guilty, & upon that judgment was entered that 
pltf. should go thereof acquitted. — Hunter v, 
French (1744), Willes, 517 ; 125 E. B. 1298. 
Annotation: — Consd. Willans v. Taylor (1829), 3 Moo. & P 

350. 

.] — See Evidence, Vol. XXII,, p. 306, 
Nos. 2948, 2949 ; Evidence Act, 1861 (c. 99), s. 13, 

Certificate of clerk of peace .] — See Evi- 
dence, Vol. NXJl., pp. 306, 300, No. 2957. 

660. .] — No copy of acquittal need 

be granted by the ct., to found an action for a 
maheiouB prosecution, except in case of felony.— 
Morrison v. Kelly (1762), 1 Wm, Bl. 385 ; 91 
E. B. 217. 

551, Conviction for same conspiracy.]— 

Hathaway v, Barrow, No. 597, post. 

See, also, Criminal Law, Vol. XIV., p. 325 
Nos. 3408-3410. 


648 i. 


To prove minor question 


in same corinection,}— D avis v, Qelt. 
[192.5] V. L. K. 89 ; 35 C. L. R. 275 
31 Argrus L. R. 49.— AUS. 

.] — an action fo; 

malicloufl proBecution, pltf, is bount 
to prove Mb innocence, that there wai 
a want of reasonable & probable oaust 
for the prosecution, Sc that the picoeed 
lng» against him were initiated in i 
maliclouH Bpirit. — CI hute v. BtswaR' 
(Yuk.) (190f), 0 W. L. R. 669:-^N. 


PART V. SECT. 2. SUB-SECT. 1. 

g. Certified copy of indictment,}-- 


A copy of an indictment certified by 
the proper otftoer, though improperly 
obtained, is admissible in ovlaenoo in 
an action for malicious prosecution. 
— Hkany V. Lynn (1835), 2 N. B. R. 
(Ber.) 66.— CAl^. 

h. Production of information ,] — In 
an action for maliciously making a 
charge before a magistrate, upon which 
plU. was arrested & afterwards dis- 
charged ; — Held : It was necessajy to 
produce the InformaUou, or lay a 
foundation for geoondary evidenoe ; 
6c pltf. haying done neither was pro- 


perly nonsuited. — N oursk v. Fostbji 
(1861), 21 U. C. R. 47.— CAN. 

k. Record with verdict of jury in 
dorsed.] — Pltf. offered in evidence thi 
original record in the suit of deft 
against him, with the verdict of th- 
iury in bis, pltf. *8 favour indorse 
thereon ; — Held : inadmissible. — D al' 
V. Leamy (1866), 5 C. P, 874.— CAN. 

l. Record of acauCftei. 1 —Babohle 
V. Andrews, 15 O. L. T. Ooo. N. 61 

—CAM. 
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Sub-sect. 2. — Observations of CourI? in 
Former Proceedings. 

552. Observations of Judge on trial of indict* 
ment— Not evidence for plaintiff.] — In case for 
maliciously indicting pltf., the observations made 
by the judge on the trial of the indictment are not 
evidence for pltf. — Barker v, Angell (1841), 2 
Mood. & R. 371, N. P. 

553. Observations of magistrate when dis- 
missing charge — To show reasonable & probable 
cause.] — On the trial of an action for a malicious 
prosecution for perjury in making a charge against 
deft, before magistrates, evidence of what the 
magistrates said in the hearing of deft, on disposing 
of the charge is admissible, for the purpose of 
showing the existence of reasonable & probable 
cause, — Edden v. Thorniloe (1842), 6 Jur. 205. 

554 ,, Not evidence for plaintiff.] — In an 

action for a malicious prosecution & false imprison- 
ment : — Held : (1) pltf. could not give in evidence 
what the magistrate had said on his, pltf.’s, dis- 
charge, as, if unfavourable to pltf., he had no power 
of replying to it ; (2) deft, could not give evidence 
of matters collateral to that which was the subject 
of the action, with a view of showing what was 
passing in his mind at the time of liis doing the 
act complained of. — ^Wetzlar v, Zachariah 
(1867), 16 L. T. 432, N. P. 

556. Opinion of Jury — Not evidence for plain- 
tiff.] — In an action for malicious prosecution, the 
opinion of the jury on the former trial not material. 

The present inquiry & the investigation on the 
trial of the indictment are not ad idem. The 
expression of opinion of the former jury, that the 
evidence before them was insufficient, or the 
charge malicious, in no way helps pltf. here ; non 
constat but deft, may now be in a position to adduce 
evidence of reasonable & probable cause, which 
was not laid before the other jury (Keating, J.). — 
Hibberd V. Charles (1860), 2 F. & F. 126. 

556. Judgment of registrar in bankruptcy — Not 
evidence for plaintiff.] — The “ full written judg- 
ment ” of the registrar whose order refused resp.'s 
petition of sequestration against applt. was rightly 
held to be inadmissible in evidence in an action 
against resp. for having maliciously presented his 
petition. Resp. was bound by the registrar’s 
discretion as to making or refusing the order, not 
by his opinion upon points which he had no 
jurisdiction to determine. — King v. Henderson, 
[1898] A. C. 720 ; 67 L. J. P. C. 134 ; 79 L. T. 37 ; 
47W. R. 167; 14 T. L. R. 490 ; 5 Mans. 308, P. C. 

Annotation: — Msntd. He Wilson, Ex Jouos (191(5), 85 

L. J, K. B. 1408. 


Sub-sect. 3. — Evidence op Plaintiff’s 

Character, 

557. Whether admissible.] — In an action for 
malicious prosecution, where deft, gives evidence 
of probable cause, a witness may be asked whether 
pltf. was not a man of notoriously bad character. — 
Rodriguez v. Tadmirk (1799), 2 Esp. 720, N. P, 

558. .1 — In an action for maliciously 

procuring pltf. to be arrested on a charge of 


larceny, deft, cannot give evidence to show that 
pltf.’s character was suspicious, & that his house 
had been searched on former occasions. — N ewsam 
V, Carr (1817), 2 Stark. 69, N. P. 

Annotation : — ^Rsid. Scott v. Sampson (1882), 8 Q. B, D. 491. 

559. ,] — In an action of slander for 

imputing felony, with a count for maliciously 
charging pltf. with theft before a justice, to which 
deft, pleaded the general issue, & also pleas in 
justification of the slander, averring that the 
charge of felony was true ; — Held : evidence of 
general good character was not admissible for pltf. 
— Cornwall r. Richardson (1825), Ry, & M. 305, 
K. P. 


Sect. 3.— SUFFICIENCY OF PROOF. 

Sub -SECT. 1.— Some Charges Only Malicious 
I and Without Reasonable and Probable 
Cause. 

560. Proof as to one charge sufficient.] — R. 

V. Prosser {circa 1770), cited 1 Term Rep. at p, 
533 ; 99 E. R. 1237. 

561. .] — If a pltf. declares that deft. 

maliciously & without probable cause preferred 
an indictment, setting it forth, the averment is 
proved if some charges in the indictment were 
maliciously without probable cause preferred, 
although there was good ground for others of the 
charges prefen'ed.— Reed v. Taylor (1812), 4 
Taunt. 616 ; 128 E. R. 472. 

Annotations : — FoUd. I^almcr v. Birmingham Maiiufactur- 
iTiK Co. (1902), 18 T. L. K. 552. Refd. Drummond v. 
Pigrou (1835), 2 Scott, 228 ; Ahrath v, N. E. lly. (1886), 
11 App. Gas. 247. 

562. ,] — In an action for malicious 

prosecution for perjury, where the indictment 
contains two assignments of perjury, if pltf., at 
the trial of the action, confine his case to one of the 
assignments, deft, is not entitled to prove that there 
was reasonable & probable cause for the charge 
contained in the other assignment. — Ellis v, 
Abrahams (1846), 8 Q. B. 709 ; 15 L. J. Q. B. 221 ; 
7 L. T. O. S. 82 ; 10 J. P. 820 ; 10 Jur. 693 ; 115 
E. R. 1039. 

Annoiaiiun : — ^Reid. Ahrath v. N. IC. Ry. (1886), 11 App. 
Cas. 247. 

553 , . — — Boaler V. Holder, No. 181, arde, 

554 , .] — Pltf. having been indicted in one 

count with having stolen a number of articles & 
having been acquitted, if there was an absence of 
reasonable & probable cause for the charge as 
regards one or more of the articles, an action for 
malicious prosecution will lie on proof of malice. — 
Palmer v. Birmingham Manufacturing Co. 
(1902), 18 T. L. R. 552. 


Sub-sect. 2. — Termination op Proceedings. 

What amounts to termination.] — See Part IV., 
Sect. 1, sub-sect. 2, arUe, 

565. Abandonment of action — Action in sherilt’s 
Court in London — Entry in minute book.] — In 
an action for maliciously arresting & imprisoning 
pltf. upon a plaint for a debt in the sheriff’s ct. 


FART V. SECT. 2, SUB-SECT. 3. 

667 i. Whether admiseibU .] — In an 
action for malicioosly making a charge 
against an engineer, of incompetence 
& gross negligence, evidence of good 
conduct In previous employments is 
luadmlsslble. — T ait v. Si^bwin (1879), 
6 V. L. R. (L.) 374.~-AUS. 

86711 -" ■■■ .1 — Fitch v, Murkat 
<187«), Temp. Wood 74.~CAN. 


557 iii. .] — Evidence of pltf. *8 

general bad character is not admisBlble 
in litigation of damages in actions for 
malioious prosecution. — F owlek v. 
McArthur, 1 J. R. N. S. 54. — N.Z. 

PART V. SECT. 3, SUB-SECT. 1. 

660 i. Proof as to one charge suMdeni.] 
— WimoN V. Tennant <1894), 25 O. R. 
339.--CAN. 


PART V. SECT. 3, SUB-SECT. 2, 

m. Dismissal of complaint.) — Was- 
son V. Taylor (1867), 1 Han. 102. — 
CAN. 

n. .1 — Wood e. Newby (1912), 

21 W. L. R. 348 ; 6 D. L, H. 486 ; 4 
Alta. L. R. 333.— CAN. 

o. Oral evidence of termination .] — 
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Sect, 3 . — Svfficiency of proof : Svb-aecL 2. Sects. 

4, 5 <fc 6. Part VL] 

in London, without reasonable or probable cause, 
it is sufficient to allege & prove that the plaint was 
made “at the sheriff’s ct. in London, before J., 
one of the sheriffs,” etc. The usual course of that 
ct., upon the abandonment of a suit by pltf., being 
to make an entry in the minute book of “ with- 
drawn ” by pltf.’s order, opposite to the entry of 
the plaint : — Held : proof of such entry in the 
minute book was sufficient to prove an allegation, 
that the former suit was “ wholly ended &• 
determined.” — Arundell v. White (1811), 14 
East, 216; 104 E. R. 683. 

AnvotaJti<M8 Refd. Pierce v. Street (1832), 3 B. & Ad. 397. 

Mentd. Sharpe v. Abbey (1828). 5 Bin#:. 193. 

566. No statement of claim filed — Within a year 
of issuing writ.[ — ^Where a writ has been sued out 
against a party, h no declaration filed within a 
year from the time of suing out the writ, the cause 
is out of ct. i ifc this is sufficient proof of the “ end 
Ac deteimination ” of the suit, to satisfy the 
averment in a declaration for a malicious arrest. — 
Pierce r. Street (1832), 3 B. & Ad. 397 ; 1 
L. J. K. B. 147 : 110 E. R. 142. 

667. Acceptance of debt & costs.] — (1) Where, 
in a case for a malicious arrest, the declaration 
alleges certain facts “ whereupon & whereby the 
suit was ended & determined,” pltf. cannot show 
any other determination of the suit than the mode 
stated. 

(2) The acceptance of the debt & costs in satis- 
faction of the action, under a judge’s order or a 
rule of reference, is a sufficient determination of 
a suit. — Combe v. Capron (1834), 1 Mood. R. 
398, N. P. 

568. Rule to discontinue — Proof of payment of 
costs.] — Watkinp V. Lee, No. 141, ante. 

569. Writ of extent — Writ discharged by court.] 

— The wi'it of extent is the grievance : & all that 
the rule of law, in cases of malicious prosecution, 
requires is that the writ of extent should be traced 
to its close ; & that is done by showing it dis- 
charged by the ct., though upon an arrangement 
& by consent (Lord Denman, C.J.).— Craig v. 
Hasell (1843), 4 Q. B. 481 ; 3 Gal. & Dav. 209 ; 
12 L. J. Q. B. 181 ; 7 Jur. 368 ; 114 E. R. 980. 


570. Particular mode of determination averred 
— Proof restricted to that mode.] — Combe v. 
Capron, No. 567, ante . 


Sect. 4.— MALICE. 

Malice, see Part IV., Sect. 2, ante 

571. Rebuttal of malice — Defendant acting on 
legal advice.] — In an action for a malicious 
prosecution, it is no answer that deft, was 
encouraged in what he did by the opinion of 
counsel if the statement of facts were incorrect 
or the opinion ill founded. — Hewlett v. Cruchley 
(1813), 5 Taunt. 277 ; 128 E. R. 696. 

672. .] — Pltf. who, acting under 

what he conceives to be sound advice, takes deft, 
in execution, after he has taken the deft.’s bail in 
execution, is not liable to an action for maliciously 
arresting deft, although, previous to the arrest, 
he had notice from deft, that his proceeding was 
illegal. — Snow v. Allen (1816), 1 Stark. 502, N. P. 

573. .] — Qu. : if counsel’s opinion is 

sufficient to rebut malice in an indictment for a 
conspiracy. — Brown v. Hicknott (1847), 8 L. T. 
O. S. 345. 

674. .] — It is idle to suggest that in 

the proceedings taken defts. were actuated by 
malice, or that there was an absence of reasonable 
& probable cause, if counsel’s advice was taken & 
acted upon (Lord Russell, C.J.).— Bostock v. 
Ramsey Urban District Council (1899), 63 
J. P.728; 16T. L. R. 18. ' 

575. Examination in chief of defendant — 
Question as to ulterior motive.] — Qu. : whether in 
case for malicious prosecution deft, can be asked 
in chief whether he had any other motive in view 
than to further the ends of justice. — Hardwick v. 
Coleman (1859), 1 F. & F. 531. 


Sect. 5.— REASONABLE AND PROBABLE 

CAUSE. 

576. Collateral matters.] — Wetzlar v. Zacha- 
RIAH, No. 664, ante. 


Gunn t?. Cox (1879), 3 S. C. R. 296.— 

CAN. 

p. Necessity for formal record of ac- 
guittal.] — Backstrom v. Beck (1884), 
6 R. & G. 538.— CAN. 

q. ,j — ^M cCann u. Preneveau 

(1886), 10 O. R. 573.— CAN. 

r. .] — Hewitt v. Cane (1894), 

26 O. R. 133.— CAN. 

t. Abandonment on one charge — Evi- 
dence of acquittal on another.] — The 
abandonniont of one charge h un- 
contradicted evidence of an acquittal 
on the other, is sufficient evidence of 
the termination of the proceedings to 
enable an action to be brought. — 
Seaby V. Saxton (1895), 28 N. s. R. 
278.— CAN. 

a. Discharge from custody — Under 
habeas corpus oraer.] — In an action for 
malicious prosecution, a statement in 
the declaration that pltf. was discharged 
irom custody under a habeas corpus 
order, wiieroby the prosecution was 
determined, is not a sufficient allegation 
of the determination of the prosecution. 
— ^McKinnon r. McLaughlin Car- 
riage Co. (1904), 37 N. B. R. 3.— CAN. 


b. Withdrawal of prosecution — Com- 
promise.]— C ookburn V. Kettle (1913). 
28 O. L. R. 407 ; 4 O. W. N. 1161 ; 
12 D. L. R. 612.— CAN. 


0. .] — ^Tamblkn r, Westoott’ 


(1914), 30 W. L. R. 542 : 7 W. W. R. 
1037 ; 20 D. L. R. 131 ; 23 Can. Grim. 
Cas. 391.— CAN. 

PART V. SECT. 4. 

671 i. Rebuttal of malice- — Defendant 
acting on legal advice.] — In an action for 
malicious prosecution where there is 
an improper motive, no advice from a 
solr., upon which defts. acted in 
furtherance of that motive, will protect 
them ; or, In another view, the facts 
would not iiave been fully disclosed to 
the solr. — Prentiss v. Anderson 
Logging Co. (1911), 18 W. L. R. 340 ; 
16 B. C. R. 289.— CAN. 

d. Improper motive.] — Any motive 
for a prosecution, other than that of 
wishing to bring guilty party to justice, 
is evidence of malice. — Alward v. 
Sharp (1868), 1 Han. 286.— CAN. 

®. .] — In an action for damages 

for malicious arrest & prosecution, 
any wantounoss or indirect motive 
for causing the arrest, such as ar- 
resting a person criminally for theft 
where only a civil action lies for the 
debt, in order to ** hurry him up in 
the payment, is evidence of malice. — 
Cabne V. Howe (1898), 15 S. C. 232.— 
S. AF, 

PART V. SECT. 5, 

f. Advice given by detective — 


Whether admissible.] — Deft, tendered 
evidence that a detective officer, to 
whom ho stated the facts, gave him 
certain advice : — Held ; the evidence 
having been tendered to show the 
existence of reasonable & probable 
cause, was properly rejected. — 
McCaffrey v. Hill (1903), 3 8. R. 
N. 8. W. 303 ; 20 N. 8. W. W. N. 106. 
— AUS. 

g. Proof of plaintiff's guilt — To 
establish evidence of reasonable & 
probable cause.] — Though a deft. In 
an action for malicious prosecution Is 
not bound to prove pltf.’s guilt as 
charged In the criminal proceeding, 
still ho is at liberty to do so if It be 
necessary to establish reasonable & 
probable cause. — W att v. Clare 
(1889), 18 O. R. 602.— CAN. 

h. Hearsay evidence — Whether ad- 
missible. ] — Hearsay evidence com- 
municated to deft, is admissible as 
showing reasonable & probable cause. — 
Smith e. Jobson (1886), 7 N. S. W. 
L. R. 176 ; 2 N. 8. W. W. N. 95.— 
AUS. 

k. .] — Bernard v. Cou- 

tellier (1880), 45 U. C. R. 453. — 

CAN. 

l. What amounts to sufficient evi- 
dence — Bill ignored by groM jlttry.)— 
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Sect. 6.— COMPETENCY OF WITNESSES. 

577. Grand Juror — Identification of prosecutor.] 

— Sykes v, Dunbab (1799), 1 Camp. 202, n., N. P. 

AnnotatioTis : — ^Befd. Purcel v. M'Namara (1808), 1 Camp. 
199 ; WUlans v. Taylor (1829), 3 Moo. & P. 350. 

578. Counsel for prosecution — To prove altera- 
tion of book during prosecution.] — The rule as to 
privileged communications between counsel or 
attorney & client does not extend to facts of which 
the counsel or attorney of themselves obtain know- 
ledge in the course of trial. 

Counsel attended before a magistrate on behalf 
of a person charged with embezzlement, & a book 
was produced by the prosecutor in which it was the 
duty of the person charged to have entered a sum 


of money received by him, & there was no such 
entry. On a second examination, the book was 
again produced when the entry was found. The 
party charged having brought an action for a 
malicious prosecution : — Held : the counsel might 
give evidence as to whether the entry was in 
the book at the time of the first examination, 
since the state of the book was not information 
communicated to him by his chent, but knowledge 
which he acquired by his own observation. — 
Brown v, Foster (1857), 1 H. & N. 730 ; 26 
L. J. Ex. 249 ; 28 L. T. O. S. 274 ; 21 J. P. 214 ; 
3 Jur. N. S. 245 ; 5 W. R. 292 ; 156 E. R. 1397. 

Annotations: — *Mentd. Kennedy v. Lyell (1883), 23 Ch. D. 

387 ; Toumler v. National Provincial & Union Bank of 

England, [1924] 1 K. B. 461. 


Part VI. — Malicious Procurement of Issue of Search 

Warrant. 


579. Right of action for.] — The execution of a 
legal warrant is not a trespass ; the party injured 
must bring his action upon the grounds of bad 
motives (Lord Mansfield). — Cooper v. Booth 
(1785), 3 Esp. 135 ; 4 Doug. K. B. 339 ; 99 E. R. 
911 ; 8ub nom. Boot v. Cooper, cited in 1 Term 
Rep. at p. 535. 

Annotation : — Mentd. R. v. Watts (1830), 1 B. & Ad. 16C. 

5g0, ,1 — Elsee V. Smith, No. 6, ante, 

581. .] — Declaration stilted that deft. 

maliciously & without reasonable or probable 
cause, charged pltf. before a magistrate with 
having stolen goods on his premises, & upon such 
charge obtained a search warrant & maliciously 
& without reasonable or probable cause, caused & 
procured his dwelling-house to be searched & 
rummaged for the said goods, & the door of the 
house to be broken, etc. Upon general demurrer : 


— Held : looking at the whole declaration, what 
followed the making of the charge & obtaining 
the warrant, was attributable to that charge & 
done under the warrant & was therefore the subject- 
matter of an action upon the case, &, although 
it might be bad on special demurrer for informality 
in not alleging more paiticularly that it was done 
under the warrant, it was no misjoinder of case & 
trespass. — Hensworth r. Fowkes (1833), 4 

B. & Ad. 449 ; 1 Nov. & M. K. B. 321 ; 1 Nev. & 
M. M. C. 79 ; HOE. R. 524 ; sub nom, HanswortH 
V, Fowkes, 2 L. J. K. B. 72, 

Annoiations : — Mentd. Weeton v. Woodcock (1839), 7 Dowl. 

863 ; Lear v. Caldecott (1843), 7 Jur. 277. 

Issue • of warrant a defence to action.] — See 
Criminal Law, Vol. XV., pp. 850, 851, No. 
9342, 9343. 

Essentials to action.] — See Part IV., ante, 

without express malice, but without 
reasonable & probable cause, obtains 
from a justice a search warrant over 
another person’s premises commits an 
actionable wrong, & is liable to an 
action for malicious prosecution, — 
Evans v. Crawford (1884), 2 N. Z. 
L. R. 407 (£3. C.).— N. Z. 

f. When action lies.] — In an 
action for malicious prosecution if the 
prosecutor has had a search warrant 
issued & executed In order to obtain 
evidence in support of his charge, pltf., 
in a subsequent action for malicious 
prosecution, will have a right to have 
that considered in aggravation of 
damages in the event of his getting a 
verdict In the action ; but. If he fails, 
he can have no separate cause of action 
based on the issue or execution of the 
search warrant. — Renton v. Qalla- 
GHER (1910), 19 Man. L. R. 478 ; 14 
W. L. R. CO.— CAN. 


MoCreart V. Bettis (1864), 14 C. P. 
96.— CAN. 

m. .] — Rick r. Saunders (1876), 

26 C. P. 27.— CAN. 

n. .] — Crandall v. Crandall 

(1880), 30 O. P. 497.— CAN. 

0. .] — Dennison v. Canadian 

Paoifio Ry. Co. (1903), 36 N. B. R. 
250.— CAN. 

p. .] — Domville v. Gleeson, 

Cass. Dig. 2n(l ed. 343. — CAN. 

Q. ■.] — Burns v. Clark, 21 

C. L. T. 24.— CAN. 

r. .] — Prentiss v. Anderson 

Looging Co. (1911), 10 B. C. R. 289, 
—CAN. 

t. .1 — Nicholson v. Scandi- 

navian Water-Race Co., Ltd. (1911), 
31 N, Z. L. R. 65.— N. Z. 

a. Conviction by criminal 

court.] — Gunga Ram v, Hoolasee 


(1870), 2 N. W. pt. 2, 88.— IN0. 

b. .] — ^The fact that pltf. 

has been convicted by a competent ct., 
although he may subsequently have 
boon acquitted on appeal. Is evidence, 
is unrebutted, of the strongest possible 
character against pltf.'s necessary plea 
of want of reasonable & probable 
cause. — J ad UBAR Singh v. Sheo Saran 
Singh (1898), I. L. R. 21 All. 26.— 
IND, 

PART VI. 

0 . What action lies — For malicious 
prosecution.}— An action for malicious 
prosecution will lie for issuing a search 
warrant without reasonable & probable 
cause. — Y oung v. Niohol (1885), 9 
O. R. 347.— CAN. 

d. .] — Forrest v. Griffin 

(1921), 42 N. L. R. 156.— S. AF. 

6. .] — A person who 


L L 


J.— voih xxxm. 
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Maoistbates. 


Sect. 4. — Mandamus : Svb-aed. 1, C. (6) & (c).] 

Dowl. 609; Well. Ill; 10 L. J. M. C. 79 ; 6 
J. P. 210. 

Annotation ; — Apld. R. v. Oxfordshire JJ. (1813), 1 Q. B. 

177 * 

1513. .] — At the sessions an objection was 

raised by the Bench to the right of applts. to be 
heard, & they accordingly refused to hear the 
appeal. Upon a motion for a mandamus to compel 
the justices to hear the appeal, resps. showed cause, 
but the rule was made absolute, & applts. succeeded 
at the sessions. — R. r. Middlesex JJ. (1851), 17 
L. T. O. S. 83 ; 15 J. P. 355 ; 15 Jur. 907. 
Annotation : — Mentd. R. v. Ingham (1852), 17 Q. B. 884. 

1514. Decision on another case on similar 

facts — Agreement to abide by decision in such 
similar case — Disobedience to order of justices in 
first case.] — Where the father &; son were removed 
from A to B by two several orders of removal, & 
the parish officers of A. & B. agreed that the 
settlement of the son should follow that of the 
father, without the expense of a separate appeal ; 
in consequence of which an appeal was only 
entered against the order removing the father ; & 
after the sessions had determined that the father 
was settled in A. & had quashed that order, A. 
refused to take back the son ; this ct. granted a 
mandamus to the sessions to receive & determine 
the api^eal against the order removing the son, 
though at a subsequent sessions to that holden 
next after the order of removal made ; the appeal 
being directed to be entered nunc pro tunc mth 
proper continuances. 

The sessions are bound to receive an appeal 
presented at any time during the next sessions 
after the order of removal made. — R. v. Wiltshire 
JJ. (1801), 1 East, 683 ; 102 E. R. 264. 

1516. Objection to time of entering.] — 

R. v. Surrey JJ., No. 1038, ante, 

1516 , On ground of absence of notice — 


of the complaint in the order was sufficient, the 
ct. granted a mandamus to compel the sessions to 
enter continuances & hear the appeal. 

There was a refusal to entertain the question. 
If not, it may be so returned ; at all events there 
is enough to induce us to call upon the justices to 
make a return (Lord Denman, C.J.). — R. v, 
Sussex JJ. (1844), 1 New Hess. Cas. 438 ; 9 J. P. 
103. 

1520. .] — Where, on the trial of an appeal 

against an order of removal, applts. produced a 
former order between the same parties, which had 
been quashed generally, & resps, tendered evidence of 
the circumstances imder which it had been quashed, 
namely that they had abandoned it on account of 
some defect in form, without going to the sessions : 
— Held : the sessions were bound to receive such 
evidence & having refused a mandamus issued to 
compel them to hear. — R. v. Flintshire JJ. 
(1844), 1 New Sess. Cas. 288 ; 13 L. J. M. C. 163 ; 
3 L. T. O. S. 207 ; 9 J. P. 135 ; 8 Jur. 929. 

1521. .] — Where the sessions refuse to hear 

evidence offered by applts. to show that no com- 
plaint of chargeability had been made, on the 
ground tliat it was sufficient to recite such notice 
in the order of removal, the ct. will grant a 
mandamus to enter continuances & hear the appeal. 
— R. V, East Sussex JJ. (1844), 1 New Mag. Cas. 
167 ; subsequent proceedings (1845), 5 L. T. O. S. 
241. 

1522. .] — An order of justices takes effect 


Usual practice of sessions to allow appeals without 
notice.] — Poor Relief Act, 1744 (c. 39), s. 4, does 
not make it imperative on the justices to hear & 
determine an appeal at the sessions next following 
the publication of the rate, but they may adjourn 
it to the next sessions. Where a rate was published 
on Sept. 16, & the appeal was entered at the 
Michaelmas Sessions, but deft, did not give notice 
of his mtentions to try his appeal at those sessions, 
& the justices adjourned it as a matter of course to 
the Epiphany Sessions, according to the usual 
practice, & applt. gave notice of her intention to try 
his appeal at the Epiphany Sessions, when the 
justices refused to hear it, on the ground that it 
ought to have been heard & determined at the 
preceeding sessions, this ct. granted a mandamus 
to compel them to hear the appeal. — R. v, Wilts 
JJ. (1828), 8B. &iC.380; 2 Man. & Ry. K. B. 401 ; 

1 Man. & Ry. M. C. 438 ; 0 L. T. O. S. M. C. 97 ; 
108 E. R. 1084. 

O O i 1 i Apld. R. V. Poole Recorder (1837), 1 J. P. 

234. Expld. R. tJ. Eyre (1857), 7 E. & B. 609. Dtetd. R. 

e. LancasWre JJ. (1857). 27 L. J. M. C. 161. Reid. R. 

1617. On objection that appeal out of time.] 

— R. V, Suffolk JJ., No. 1044, ante, 

1518. Error in entry of appeal.] — R. v, 

BucKiNaHAMSHiRE JJ., No. 1086, ante. 

1519. Refusal to hear evidence.] — Where it 
appeared bv affidavit that on an appeal against 

removal applts. offered evidence to 
snow that no complaint had been made before the 
remoiung justices, an objection taken in their 
pX)uiidB of appeal, but that the sessions refused to 
hear the evidence on the ground that the recital 


from the moment when it is signed by them, & it 
is competent for a party disputing such order to 
show that it was in fact signed at a i)eriod different 
from the date apparent on its face. Where, 
therefore, an application for an order of affiliation 
against A. was heard on .Time 24, & A. was then 
declared to be the putative father, Sl on .Tune 27 he 
was served with tlie order bearing date June 24, 
& \yithin 24 hours of his being so served he gave 
notice of appeal, & on his applying at the next 
sessions to enter his appeal, was refused, on the 
ground that he was too late, the order purporting 
to have been made on June 24, whereupon he 
expressed himself ready to prove that the order was 
not signed until June 27, but which evidence the 
justice refused to hear : — Held : they ought to 
have heard such evidence, & a mandamus was 
directed to them to enter continuances & hear the 
appeal. — R. v. Flintshire JJ. (1846), 3 Dow. 
& L. 537 ; 1 New Mag. Cas. 460 ; 2 New Sess. Cas. 
236 ; 15 L. J. M. C. 50 ; 6 L. T. O. 8. 376 ; sub nom, 
R, V, Fj.intshire JJ., Ex p, Roden, 10 J. P. 342 ; 
sub nom, R. v, Pijntshire JJ., Roden v Jones, 
10 Jur. 475. 

Annotations: — Coiud. R. v, Huntlnerdonshlre JJ. (1850), 

1 L. M. & P. 78. Refd. Ex p, Johnson (1863), 3 B. & S. 

. 947. 

1523. Refusal to hear respondent — Highway 
board dissolved.] — On Meu*. 25, 1 883, the date of the 
dissolution of a highway district under Highway 
Act, 1862 (c. 61 ), 8. 39, an appeal to quarter sessions, 
was pending against an order of justices in petty 
sessions, by which applt had been ordered to pay 
to the district highway board a sum of money for 
** extraordinary expenses,’’ incurred by the board 
in repairing damage caused to the highways by 
“ excessive weight & extraordinary traffic,” in 
the constant passing over the same of a treiction 
engine & carnages belonging to applt. When the 
appeal came on to be heard, Apr. 4, the ct. of 
quarter sessions declined to hear counsel for resp. 
board, on the ground that, the highway district 
being dissolved, the board had ceased to exist & 
could not therefore appear or be heard by counsel 
as resps. in the appeal ; treating the appeal as 
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Malicious Prosecution and Procedure, 


Part VII. — Pleading and Practice. 


Sect. 1.— IN GENERAL. 

682. Joinder of parties — Husband & wife.] — 

Husband & wife may join in an action of con- 
spiracy for malicious prosecution against them 
both ; or the husband may have it alone ; for 
though it is for a tort, yet it is g^unded on one 
entire record. — Dalby v. Dorthall (1639), Oro. 
Car, 653 ; 79 E, R. 1076. 

583. Invalid plea of judgment recovered — When 
causes of action distinct — False imprisonment & 
malicious prosecution.] — To an action for a 
malicious prosecution on a charge of felony, 
without any reasonable or probable cause, whereby 
deft, had falsely, etc., caused pltf. to be imprisoned 
& indicted & tried on the charge ; deft, pleaded 
that, before this action, pltf. had brought an action 
of trespass against deft, for assault & false imprison- 
ment upon a false assertion, that pltf had com- 
mitted felony, to which action deft, had pleaded, 
first not guilty ; & secondly, a plea justifying such 
assertion as true ; & that, thereupon, deft, com- 
mitted the supposed trespass, by giving pltf. into 
the custody of a police officer ; to which pleas 
pltf. had replied, by joining issue on the first, & 
by replying de injuria to the second, etc. ; that 
that cause was tried before a judge k, jury ; & 
that the judge then directed the jury to take into 
their consideration, whether deft, had accused 
Itf . with having committed the felony, & whether 
e had made the charge falsely, etc., & without 
any probable, etc., cause, & whether he had so 
falsely & maliciously, etc., committed the grievances 
complained of in this action ; that the jury found 
a verdict for pltf., & assessed the damages at £126, 
for which judgment was signed. The plea then 
proceeded to state, that the several imprisonments 
in this action are the same as those in the former 
action ; & that all the grievances in this action 
were directed by the judge to be taken into 
consideration by the jury in the first action ; & 
that they were taken into their consideration ; & 
that they are the same damages in respect of which 
& on occasion whereof the damages were given by 
the jury in the first action : — Held : the causes of 
action were perfectly distinct & different, & the 
plea was bad. — GtrEST v. Warren (1864), 9 Exch. 
379 ; 2 C. L. R. 079 ; 23 L. J. Ex. 121 ; 18 Jur. 
183 ; 2 W. R. 169 ; 160 E. R. 161. 

684. Particulars — By defendant — Reasonable & 
probable cause.] — In an action for malicious 

rosecution, where deft, pleads reasonable & pro- 
able cause, the ct. will refuse to order particulars 
of the facts upon which he relies unless special 
circumstances are shown why particulars should 
be ordered. — R oberts v. Owen (1890), 64 J. P. 
296 ; 6 T. L. R. 172, D. 0. 

Annotation FoUd. Weinberger v. IngUfl, [1918] 1 Ch. 133. 

685 , J — There are cases in 

which particulars addressed to the state of a 
person’s mind are ordered as a matter of course. 


e,g,t in an action for malicious prosecution, 
paiticulars going to the question whether deft, had 
reasonable & probable cause for what he did 
(Collins, L.J.). — ^Alman v. Oppert, [1901] 2 

K. B. 676 ; 70 L. J. K. B. 745 ; 84 L. T. 828 ; 17 
T. L. R. 620 ; 46 Sol. Jo. 616 ; 8 Mans. 310, C. A. 
Annotation: — ^N.P. Weinberger v. Inglia, [1918] 1 Ch. 133. 

686. .] — In actions for malicious 

prosecution, where deft, confines himself to 
traversing pltf.’s negative allegation of want of 
reasonable &> probable cause, & where no claim is 
joined for false imprisonment ; in which case an 
onus is thrown on deft., it has not been the practice 
to order particulars from deft. (Astbury, J,). — 
Weinberger v. Inglis, [1918] 1 Ch. 133 ; 87 

L. J. Ch. 148 ; 118 L. T. 208 ; 34 T. L. R. 104 ; 
62 Sol. Jo. 160. 

687. Service of writ out of jurisdiction — R. S. C., 
Ord. 11, r. 1,] — Pltf. sought to serve one deft., an 
Irish CO. out of the jurisdiction, with a writ in 
an action for malicious prosecution. The other 
deft., the co.’s manager, had been served within 
the jurisdiction: — Held: (1) above rule applied 
to actions of tort; (2) the Irish co. were a 
proper party to the action. — Croft v. King, 
[1893] 1 Q. B. 419 , 02 L. J. Q. B. 242 ; 08 L. T. 
296 ; 41 W. R. 394 ; 37 Sol. Jo. 262 ; 6 R. 222, 
D. C. 

Anr^otedion : — As to (1) Cloiud. Williams u, Cartwright, [18951 

1 Q. B. 142. 

688. Trial by jury — Issue raised on counter- 
claim In Chancery Division — R. S. C., Ord. 36.] — 

In above Ord. r, 2, which gives pItL in certain 
actions a right to a trial by jury, the word “ pltf.” 
does not include deft, seeking relief by way of 
counterclaim, & the word ” action ” does not 
include a counterclaim. Where, therefore, in an 
action in the Ch. Div. for specific performance of 
an a^eement deft, counterclaims for libel So 
malicious prosecution, deft, has no right under 
above Ord. r. 2, to have the counterclaim tried with 
a jury ; but the ct. can, & in a proper case ought to, 
under r. 7, direct the issues raised by the counter- 
claim to the tried with a jury. — K innaird (Lord) 
V. Field, [1905] 2 Ch. 361 ; 74 L. J. Ch. 692 ; 93 
L. T. 190 ; 64 W. R. 85 ; 21 T. L. R. 682 ; 49 
Sol. Jo. 670, 0. A. 

Annotation : — ^Expld. R. v, Westminster Aesmt. Com., 

Ex p. London & Provincial Victuallers, R. v. Islington 

Assmt. Com., Ex p. Royal Agricultural Hall Co., [1917] 

2 K. B. 215. 

Interrogatories.] — See Discovery, Vol. XVIII,, 
pp. 211 et eeq. 


SEcr. 2. —STATEMENT OF CLAIM. 

589. General rule.] — In an action for a 
malicious prosecution of an indictment for perjury, 
it is necessary to state in the declaration every 
allegation proper to support the action ; namely, 


PART VII. SECT, 1. 

g. Particulars — By plaintiff.] — 
Cousins v. Canadian Northern Ry. 
gO-GOOS), 18 Man. L. R. 320 ; 9 
W. L. R. 308.--CAN. 

h. Trial by jury — In special cir- 
cum^nces.] — Special circumstances 

he shown in order to have an 
^tion for malicious prosecution tried 

Snowden 

(1893), 9 Man. L. R. 313. — CAN, 


k. Several charges — Proof of un- 
tnUh of one.] — ^Moran v. Lyons (1878), 
4 V. L. R. (L.) 379.— AUS. 

l. No probable cause shown — Ob- 
jedion not taken at tHal — No ground 
for nonsuit ,] — Jones v. Duff (1848), 
6 U. C. R. 143.— CAN. 

m. Defence — Must he certain.] — 
Jones v, Dunn (1861), 1 0. P. 204.— 

CAN. 

n. .] — Sanderson u. Downs 

(1863), 11 U. C. R. 99.— CAN, 


o. Must not be embarrassing.] 

— Rogers tj. Clare (1900), 20 O. L. T. 
419 ; 13 Man. L. R. 189.— CAN. 

p. Demurrer ,} — Roach v. Hiokby 
(1867), 4 Nfld. L. R. 162.— NFLD. 

PART VIL SECT. 2. 

589 1 Qeneral rule .] — In an action 
for maliciouslY applying without reason- 
able oause to bring land under the Real 
Property Act, actual damage sustained 
must be alleged in the deolaraUon. — 
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that deft, falsely, maliciously, &; without any 
reasonable or probable cause, caused deft, to be 
indicted, & to state the trial & acquittal. — 
Cabnan V, Truman (1788), 1 Bro. Pari. Cas. 101 ; 

1 E. R. 444, H. L. 

590. Absence of reasonable & probable cause — 
Whether must be stated specifically.] — Jones v. 
Givin, No. 25, ante, 

591. Laying of information — Necessity for proof 
where stated.] — In a declaration for a malicious 
prosecution, it is not necessary to state that there 
was an information. It is sufficient to state that 
deft, procured a warrant to be issued ; but if the 
declaration state that deft, made information on 
oath. & that upon that information the matristrate 
granted the warrant, the information must be 
proved in the regular way, & a recital of it in the 
warrant is not sufficient. — Gregory r. Derby i 
(1839), 8 C. & P. 749. 

592. Procurement of Issue of warrant.] 

Gregory v. Derby, No. 691 , ante. 

593. Particulars of falsehood — Averment of 
** falsely inducing Judge to grant order for arrest.’*] 

— Declaration alleged that deft., not having any 
reasonable or probable cause of action against 
pltf., or for causing liim to be arrested, etc., wrong- 
fully, falsely, maliciously & vexatiously procured 
a judge’s order for the arrest of pltf. under Judg- 
ments Act, 1838 (c. 110), s. 3, & caused him to be 
arrested on a capias issued thereupon, etc. : — 
Held : bad on special demurrer, for not shovnng 
the false charges or statement by which the judge 
was induced to make the order. — Bryant v. 
Bobbett (1847), 10 L. T. O. S. 208 ; 11 Jur. 1021. 

594. Averment that proceedings Instituted by 
defendant.] — Barber v. Lesiter, No. 47, ante. 

595. Res gestae — Evidence of res gestae.J — 
Aderis V. Thrtgley (1876), Bitt. Prac. Cas. 126 ; 

2 Char. Cham. Cas. 43. 

That prosecution ended.] — See Nos. 3, 25, 47, 114, 
132, 140, 144, 162, ante. 

Malicious motive.] — See Nos. 86, 220, ante. 

596. Variance between declaration & record — 
Surplusage.] — In an action for maliciously, etc., 
arresting & holding pltf. to bail, in which the 
declaration, in setting out the jud^ent by default 
in the former action, stated tliat “ it was thereupon 
considered that the then pltfs. should take nothing 


by their writ, but that they & their pledges to 
prosecute should be in mercy,” etc. ; it is no 
material variance if the record produced in evi- 
dence have not the words & their pledges to 
prosecute, but only have an etc., for these words 
may be rejected as surplusage, the substance of 
the allegation being the discontinuance of the 
former suit. — Judge v. Morgan (1811), 13 East, 
547; 104E. R. 483. 

AnTUitaiionet : — ^Refd. Draper v. Garratt (1823), 2 B. & C. 2. 

Mentd. Drummond i\ I%ou (1835), 2 Soott, 228. 


Sect. 3.— DAMAGES AND COSTS. 

Damage as essential to cause of action, see 
Part IV., Sect. 4, ante. 

597. Damages — What may be recovered — Costs 
already ordered to be paid.] — (1) If B. & C. are 

convicted of a conspiracy, on the prosecution of 
A., the conviction is not admissible evidence in an 
• action afterwards brought against them by A. for 
the same conspiracy. 

(2) In an action for malfeasance, whereby pltf. 
incurred costs in judicial proceedings, if there is 
an order of another ct. for deft, to pay the costs of 
these proceedings to pltf., he can neither recover, 
as special damage, the sum at which they are taxed , 
nor the extra costs as between himself & his 
attorney. — Hathaway v. Barrow (1807), 1 

Camp. 161, N. P. 

Annotations : — As to (1) Befd. Blakemoro v. Glamorfiranshlre 

Canal Co. (1835), 1 Gal^ 78 ; in the Estate ot Crlppen, 

[1911] P. 108. As to (2) Reid. Jenkins V. Biddulpb (1827), 

12 Moore, C. P. 390. Generally, Mentd. Hodges v. Litch- 
field (1835), 1 Scott, 443. 

598, Extra costs.] — Hathaway v . 

Barrow, No. 697, ante. 

699. .] — Sinclair v . Eld red, 

No. 306, ante. 

600. .]— In an action for a 

malicious arrest, pltf. cannot recover damages for 
the extra costs. — Webber v. Nicholas (1826), 
Ry. & M. 419, N. P. 

Annotation Refd. Doe d. Drax v. Flllltor (1843), 11 M. & W. 

80. 

601. .] — In an action for a 

vexatious & excessive distress, pltf. having received 
the taxed costs of his replevin on the distress, was 


Lachaumk V. Broughton (1903), 3 
S. R. N. S. W. 475 ; 20 N. S. W. W. N. 
161.— AUS. 

690 i. Absence of reasonable <£■ 
probable cause — Whether must be stated 
specifically.] — Denham v. Redout' 
(1842), 8 O. S. 193.— CAN. 

690 li. .) — Owens v. Pur- 

cell (1853), 11 U. C. R. 390.— CAN. 

690 iii. .1 — Fisher v. 

Holden (1867), 17 C. P. 395.— CAN. 

690 Iv. .] — Fahey r. Ken- 

nedy (1869), 28 U. C. R. 301.— CAN. 

690 V. .] — Action for 

damagres against solrs. for, as alleged 
in the statement of claim, “ wrongfully 
& unlawfully without any intruotions 
or retainer.” issuing a writ of summons 
aigalnst pltf. : — Hdd .• neither malice 
& want of reasonable & probable 
cause, nor special damage, both of 
which are necessary In such an 
action, were sulBclently alleged.— 
Mitchell v. MoMurbich (1892), 22 
O. R. 712,— CAN. 

590 vi. Brodie V. Younu 

R , 13 Dunl. (Ct. of Sees.) 737 ; 
Jur. 319.“-^COT. 

691 1. Laying of information — 
Necessity for proof where stated ,] — 
HlDNDEBSON V. Robertson (1853), 15 
(Ct. of Sesa.) 292 ; 25 Sc. Jur. 
188 ; 2 Stuart, 159. — SCOT. 


q. Procurement of issue of warrant 
— judgment need not be set out .] — 
Crawford v. Stennett (1839), 2 
Ont. Dig. 4079. 4080.— CAN. 

t. AjfidavU to arrest need not be 

set out ,] — Beameu V. Darling (1848), 
4 U. C. R. 211.— CAN. 

6941. Averment that proceedings 
instituted by defendant .] — In an action 
for a malicious arrest under a ca. sa.. 
It is sufficient to aver that deft, 
raaliolonsly sued out a ca. sa., when he 
had no reason to believe that pltf. had 
made, etc. — ^McIntosh v. Demeray 
(1849), 5 U. C. R. 343.— CAN. 

t. Variation between declaration 
record.]— P rentice V. HAaHLTON(1831), 
2 O. S. 114.— CAN. 

a. .]— Carr w.Pboudfoot (1840), 

1 Ont. Dig. 654,— CAN. 

b. .] — Munroe V. Abbott (1876), 

39 U. C. R. 78.— CAN. 

0 . Termiriaiiofn of suit .] — Wilcox 
V. Burnside (1837), 5 O. S. 526. — 
CAN. 

d. .] — ^Whereone of two coimts 

was bad for not alleging the suit to 
be at an end, nor showing how it 
ended, &; pltf. obtained a general 
verdict : — Held : on motion to arrest 
Judgment, that such omission was not 
cured by verdict. — ^M anning e. Rossin 
(1854), 3 0. P. 89.— CAN. 


e. .1 — In an action for arrest 

imder a judge's order '.—Held : not 
necessary to allege in the declaration 
that the action in which the arrest 
took place was at an end, or that pltf. 
had been discharged & the order sot 
aside. — Bakins v. Christopher (1868), 
18 C. P. 532.— CAN. 

f. Inconsistent averments.] — Ashford 
V. Qohken (1850), 7 U. C. R. 547. — 
CAN. 

g. Irrelevant matter struck out,] — 
Morrow v, Cheyne (1888), 12 P. R. 
487.— CAN. 

h. .] — Mans v. Lkpel (1910), 

27 S. C. 161.— S. AF. 

k. Must disclose cause of action.] 

— Cowan v. Macaulay (1807), 6 

B. C. R. 495.— CAN. 

l. .] — N A VEND REE, ETC. V. 

JyoTiSH, ETC. (1922), I. L. R. 49 Calc, 
1036.— IND. 


m. Joinder of action for trespass.] 
— Under Kings Bench Act, 1902, 
0 . 40, r. 257, a pltf. may sue In the 
same action both for malicious prosecu- 
tion & trespass. — Coates v. I^ab^n 


n. Surplusage.] — Jones 
(1912), 22 W. L. R. 739 ; 3 
526 ; 8 D. L. R. $68.— CAN. 


V. Gore 

W. W. R, 
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Sect, 3. — Damages and costs.] 

held not entitled to recover, as damages, the 
extra costs occasioned to him by the replevin. — 
Gbace V, Morgan (1886), 2 Bing. N. C. 584 ; 1 
Hodg. 808 ; 2 Scott, 790 ; 6 L. J. C. P. 180 ; 132 
E B 208 

Annotations: — ^Refd. Doe v. FUliter (1844), 13 M. & W. 47. 
Mentd. Howard v. Lovefirrove (1870), 23 L. T. 396. 

602. .] — In case for a malicious 

arrest, pltf. is entitled to recover costs incurred 
in the former suit beyond the taxed costs in that 
suit. — G ould v, Barratt (1838), 2 Mood. & B. 
171, N. P. 

603. .] — Quartz Hill Gold 

Mining Co. r. Eyre, No, 21, ante, 

604. Costs as between solicitor & 

client.] — In an action for maliciously holding 
pltf. to bail he is entitled in the calculation of 
damages to recover, not merely the taxed costs, 
but the costs as between attorney & client. 

If, by your act you subject a party to a legal 
liability to pay a sum to another, you must 
indemnify him against such expenses ; if it were 
otherwise, it would come to this, that an attorney 
would not maintain an action against his client 
for the extra costs (Lord Ellenborough). — Sand- 
back V, Thomas (1816), 1 Stark. 306, N. P. 

Annotations: — ^N.F. Webber v. Nicholas (1826), liy. & M. 
419. I should myself have thought that my Lord Ellen* 
BOROUGH’S opinion was the correct one ; but I must hold 
myself bound by the decision of this ct., against the 
authority of a single judge at Nisi Prim (Best, C.J.). 
K.P. Grace v. Morgan (1836), 2 Bing. N. C. 534. Whatever 
respect is due to the opinion of the very eminent judge who 
tried the cause, we cannot think it sufficient to outweigh 
the authorities to which we have been referr^ (Tindal, 
C.J.). Re!d. Holloway v. Turner (1845), 6 Q. B. 928. 
Mentd. Howard v. Lovegrovo (1870), 19 W. R. 188. 

606. Aggravation — Justification of 

count of slander.] — In an action for malicious 
prosecution & false imprisonment the declaration 
contained a count for slander averring the reitera- 
tion by deft, of the charges upon which he 
prosecuted pltf. Heft, pleaded various pleas to 
the counts for malicious prosecution & false 
imprisonment, & in addition pleaded justification 
to the count for slander. On the trial no evidence 
was given on either side on the issue raised by the 
count & plea in slander, & pltf. recovered a verdict 
with damages generally. On motion for a rule 
nisi for a new trial on the ground that the jury 
had been misdirected, inasmuch as they had been 
charged to dismiss from their consideration the 
aggravation of the original slander in pleading 
the justification ; — Held : under the circumstances 
the operation of the rule that pleading a justifica- 
tion which fails to be supported by evidence is an 
aggravation of the tort charged was excluded here, 
& the direction was therefore right. — Brooke v, 
Avrillon (1873), 42 L. J. C. P. 126 ; 21 W. B. 
594. 

606. Admissibility of evidence In 

aggravation of damages,] — Milton v, Elmore 
(1830), 4 C. & P. 456, N.T>. 

607. Costs of common defence — 

Borne by one only of two acquitted parties.] — 
(1) Semhle : if one of two parties indicted, having 
a defence common to both, retains an attorney to 


defend them, & pays him the whole costs of defence, 
& they are acquitted, such party, in an action for 
malicious prosecution, may demand the costs so 
paid as part of his damages. 

(2) At all events, he may so recover if, the costs 
of defence being divisible, it has been expressly 
left to the jury to deduct any part of such costs 
which they thought not fairly incurred by pltf., 
A; they have found for him as to the whole. — 
Howlands v, Samuel (1847), 11 Q. B. 39 ; 17 
L. J. Q. B. 65 ; 10 L. T. O. S. 109 ; 12 J. P. 197 ; 
116 E. B. 389. 

608. Money expended In defence of 

action — Other than legal costs.] — Cotterell v, 
Jones, No. 606, ante, 

609. Matters for consideration by 

Jury.] — (1) In an action for false imprisonment & 
malicious prosecution, the counsel for deft., when 
summing up, is justified in discussing the question 
of probable damages, because, if the trial result 
in a verdict for pltf., the question becomes one of 
damages merely. 

(2) In estimating damages in an action for 
false imprisonment & malicious prosecution, the 
jury must consider not only the sufferings & loss 
of pltf., but also the necessity which exists for the 
occasional prosecution of innocent persons in order 
to prevent the escape of criminals from justice. — 
Tulley V. CoRRiE (1867), 16 L. T. 796 ; 10 Cox, 
C. C. 684, N.P. ; subsequent proceedings^ 17 
L. T. 140. 

610. General damages — Declaration partly 

disproved — Apportionment.] — In an action for 
malicious prosecution the declaration alleged that 
deft, caused pltf. to be taken before a magistrate 
upon a charge of riotously assembling to disturb the 
public peace, & with having unlawfully & riotously 
pulled down a fence ; it then went on to allege 
that deft, caused pltf, to be indicted for a riot, & 
to be held to baU, etc. Pltf. proved that deft, 
charged him before the magistrate with unlawfully 
& maliciously breaking down a fence : — Held : 
this disproved the first part of the declaration, & 
the damages, which had been assessed generally 
by the jury, upon the whole declaration, could not 
be apportioned. — Osterman v, Bateman (1850), 
14 L. T. O. 8. 373. 

611. Right of defending counsel — To dis- 

cuss question of probable damages.] — Tulley v, 
Corrie, No, 609, ante, 

612. Costs — Whether taxing master bound by 
certificate of counsel — On question of necessity for 
allowing copies of shorthand notes.] — Judgment 
as in case of a nonsuit having been signed in an 
action for a malicious prosecution, the master, 
in taxing deft.’s costs, allowed three copies of the 
shorthand writer’s notes of the evidence on the 
trial of the prosecution, considering himself bound 
by the certificate of counsel that they were 
necessarjr ; — Held : the master was wrong in 
considering himself bound by the certificate, & 
was directed to review his taxation, in order that 
he might exercise his discretion as to the propriety 
of the allowance. — May v. Tarn (1844), 12 M, & W. 
730 ; 1 Dow. & L. 997 ; 13 L. J. Ex. 234 ; 8 
Jur. 383 ; 162 E. B. 1393. 


part VII. SECT. 8. 

609 i. Damages — What may he 
covered — Matins for consideration 
jury.) — ^Haoertt v. Great Westi 
Ky. Co. (1879), 44 U. C. R. 319.— Ci 

Ch^t?’22 C. L. T. 216.— 

Amount awarded 


” — 7 — 7 “ Amount awarded 
jury must he clear.] — Davis v. Wr] 


(1911), 19 W. L. 
L. R. 716.— CAN. 


R. 762 ; 


21 Man. 


Exemplary daanages,] 

, .7 ^ damages awarded where 

maliciously p^ecuted plM. for 

U918] C, P. D. 168.— 8. AF. 

q. Co^ — O/ second iriaH — Paid 
hy defendant — As coridition of granting 


third triat .] — Everett v. Batliss 
(1882), 3 N. S. W. L. R. 174.— AUS. 

r. Security — By insolvent .] — 

An insolvent was ordered to give 
security for costs in an action by him 
for malicious prosecution. — H um- 
phries V, Ramsay (1877), 7 P, R. 188. 
—CAN. 

t. Suceestful plaintiff deprived 

of costa — Nominal damages recove^,h^ 
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613. Signing oX oertifloate under Civil Pro- 

cedure Aot^ 1833 (c. 42), 8. 2.] — Upon the execu- 
tion of a writ of inqui^ directed to the sheriff in 
an action for a malicious prosecution in which 
the damages are under 40e., a certiffcate under 
above sect., to entitle pltf. to costs, should be 
signed by the under-sheriff in the name of the 
sheriff & not in his own name. — Stroud v. Watts 
(1846), 2 C. B. 929 ; 1 New Pract. Cas. 431 ; 
3 Dow. & L. 799 ; 16 L. J. 0. P. 190 ; 7 L. T. O. S. 
140; 10 Jut. 497 ; 135 E. R. 1211. 

Annotation : — Mentd. R. v, Sclilesingor (1847), 10 Q. B. 670. 

614. Plaintiff successful on one issue out 

of ten — Costs of witnesses.] — A declaration in case 
for a malicious prosecution for perjury, in one 
count, set out ten assignments of perjury, which 
were alleged to have been prosecuted maliciously 
& without probable cause ; at the trial pltf. 
failed in proving want of probable cause as to nine 
of the assignments. He obtained a verdict with 
damages, on the tenth assignment: — Held: he 
was not entitled to the costs of witnesses called to 
give evidence of want of probable cause as to 
those nine ; & deft, was not entitled to the costs 


of witnesses subpoenaed by him to show probable 
cause as to those alignments. — D bussbr v. 
Towne (1841), 1 Q. B. 333 ; 4 Per. & Dav. 644 ; 
113 E. R. 1159. 

615. Taxation on successful issues — Dis- 

cretion of taxing master — Where no order made.] — 

In an action brought to recover damages for, 
first, malicious proceedings in bkpcy. ; second, 
libel & slander ; third, trespass & conspiracy, & 
tried with a jury, pltf. obtained a verdict & judg- 
ment, with a farthing damages upon the claim for 
libel, & defts. obtained a verdict & judgment upon 
the other issues. Without any order having been 
made giving to defts. any costs, a master taxed 
in favour of defts. the costs of the issues upon 
which they had succeeded : — Held ; defts. were 
entitled to those costs, & the taxation was right. — 
Myers v. Defries (1880), 5 Ex. D. 180 ; 49 
L. J. Q. B. 266 ; 42 L. T. 137 ; 28 W. R. 406, 0. A. 

Annotations .—Reid. Stooke r. Taylor (1880). 6 Q, B. D. 
569 ; Goutard v. Carr (1883), 32 W. R. 242 ; Huxley v. 
West London Extension Ry. (1889), 14 App. Cas. 26 ; 
Reid, Hewitt Sc Co. v. Joseph, [1918] A. C. 717. Mentd. 
Bradlau^rh r. Clarke (1883), 8 App. CTas. 354 ; Yorke v, 
Yorkshire Insce., [1918] 1 K. B. 662. 


Robinson v. Nelson (1880), 2 P. E. I 
318.— CAN. 

a. .] — In an 

action for malicious prosecution the 
fact that pltf. recover^ only nominal 
damages is not even primA facie “ good 


cause *’ for depriving him of costs, but 
it is an important element to be 
considered on the question of costs. — 
Kordo V, Tolobko, [1921] 1 W. W. R. 
230 ; 36 D. L. R. 721.— CAN. 
b. .] — Jones v. 


Orbell (1868), 1 C. A. 86. — ^N.Z. 

0 . Costs on lower scale — Defendant 
deprived of extra costs — Where verdict 
should have been for larger amount ,] — 
Carton v. Bradbijrn (1893), 15 P. R. 
147.— CAN. 
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Part I. — Nature of 

Sect. 1.— IN GENERAL. 

1. Royal prerosrative.] — A non. fl704), 6 Mod. 
Rep. 183 ; 87 E. R. 939. 


Sect. 2.— MARKETS. 

2. Franchise.] — G loucester Grammar School 
Case (1410), Y, B, 11 Hen. 4, fo. 47, pi. 21. 

Annotationa : — Mentd. R. v. Patrick (1667), 2 Keb- 164; 

Keble v. Hlckeringell (1707), Kel. W. 273 ; Allen tJ. 

Flood, [1898] A.C. 1. 

3. .] — Astill v. Clarke, No. 16, post, 

4 . Distinct from franchise of fair.] — 

Newcastle (Duke) v, Worksop Urban Council, 
No. 176, post 

6. Not an Interest in land.]-.-A.-G. v, Horner, 
No. 45, post. 

See, also. No. 177, post. 

6. Proprietary market — Distinguished from 
legal market.] — A.-G. v, Horner (No. 2), No. 103, 
post, 

7. Market legally established ** under Hawkers 
Act, 1810 (c. 41) — Whether market de facto In- 
cluded.] — A daily market was held at W., & 
had been for upwards of twenty years ; but the 
only legal grant authorising a market was for one 
on iYidays, & the owner of the soil had taken the 
tolls as for a market on Friday upwards of twenty 
years : — Held : this was a legal market within 
above Act, s. 5, only on Fridays ; & therefore a 
person hawking on Saturday without a licence 
was rightly given into custody, & taken before a 
magistrate. — Benjamin v. Andrews (1868), 6 
0. B. N. S. 299 ; 27 L. J. M, C. 310 ; 22 J.P. 464; 
4 Jur. N. S. 976 ; 6 W. R. 692 ; 141 B. R. 119. 

AnnoicUion Reid. Newcastle r, Worksop U. C., [1902] 

2 Ch. 145. 


Sect. 3.—FAIRS. 

8. Franchise.] — Jewel’s Case, No. 70, post 

9 . Distinct from franchise of market.]— 

Newcastle (Duke) v. Worksop Urban Council, 
No. 176, post, 

10. Distinguished from statute sessions for 
hiring servants.] — Applt. placed a stall for refresh- 
ments upon a public footpath during a statute 
sessions for the hiring of servants, which took 

E lace close by. These statute sessions had been 
eld regularly every year for nearly fifty years, & 
it had been the custom on these occasions to have 
stalls on this footpath. Justices at petty sessions 
convicted applt. of obstructing a highway under 
Highway Act, 1836 (c. 60), s. 72: — Held: the 
conviction was proper ; this claim of right by 
applt. did not oust the justices’ jurisdiction ; k 
there could not be a legal origin for such a custom. 

In the case of a regulao^ market or fair for the 
sale of goods, there may be a valid right of persons 
to erect stalls in the market place or street. But 
these statute sessions are not on the same footing 
as a fair for the sale of commodities ” (Black- 
burn, J.). — Simpson v. Wells (1872), L. R. 7 


Markets and Fairs. 

Q. B. 214 ; 41 L. J. M. 0. 105 ; 26 L. T. 163 ; 36 
J. P. 774. 

Annoiaiion Eefd. Mercer v. Denne, [1904] 2 Ch. 534. 

11. Whether confined to place for buying 6c 
selling — Construction of local Act,] — A local Act 
by sect. 126 imposed a penalty upon any occupier 
of land within the borough who held or permitted 
to be held any market or fair ” thereon, without 
the licence of the corpn. Deft., being the occupier 
of certain land within the borough of Walsall, 
on certain days, one being a regular fair day, 
without the licence of the corpn., brought on to 
his land & used certain swing boats, roundabouts, 
shooting galleries, & many other contrivances for 
the amusement of the people. These contrivances 
were the property of different persons, & it was not 
proved that such persons made any payment to 
deft, for the use of the land, or that there was any 
buying or selling of goods, or exposing the same for 
sale thereon. Deft, was convicted under the 
sect, of permitting the holding of a “ fair ” on his 
land : — Held : [Bruce, J. having withdrawn his 
opinion] deft, was properly convicted, as the word 
“ fair ” has a wider meaning than that of a fair 
in the ordinary sense as a place for buying & selling, 
&, although buying & selling are the chief idea 
in the word, yet it would include places where 
amusements of the kind in question were pro- 
vided, although there was no buying & selling ; 
(2) (Bruce, J.) he ought not to have been con- 
victed as the word “ fair ” in the sect, was used in 
its proper sense as a mart or gathering for the 
Belling of goods 6o would not include gatherings 
where amusements only were provided. — UoLLiNS 
V. Cooper (1893), 68 L. T. 450 ; 9 T. L. R. 250 ; 
37 Sol. Jo. 387 ; 17 Cox, C. C. 647 ; 6 R. 256 ; 
svib nom. Cooper v. Collins, 57 J. P. 248, D. 0, 

Annotaliona : — As to (1) Dbtd. Walker v. Murphy, [1915] 

1 Ch. 71. As to (2) Apprvd. Walker v, Murphy, [1915] 

1 Ch. 71. 

12. Amusements & shows — Whether fairs — 
Within local Act — Swings, roundabouts, etc.] — 

Collins v. Cooper, No. 11, arde. 

13 . Horseraces.] — A local Act 

of 1774 authorised the corpn. at the request of the 
stewards & wardens from time to time to grant 
leases of parts of the Town Moor for the purpose 
of improving the same, but s, 7 enacted that no 
lease should be granted of that part of the Town 
Moor called the Cowhill & such part adjoining 
the same as should be necessary for holding the 
Cowhill fairs, nor of another part of the moor 
called the Race ground, nor of any part of the moor 
where, any bootl^, stalls & other erections had been 
set up during the holding of the said fairs or horse 
races, but the same should be reserved for fairs & 
horse races as theretofore. The local Act of 1870, 
s. 6, constituted a committee of the stewards 
wardens, to be elected annually, to act for the 
stewards & wardens & for the freemen widows 
of freemen for all purposes relating to the Town 
Moor, & s. 8 authorised the committee & the corpn. 
from time to time to enter into agreements for the 
appropriation of parts of the Town Moor for not 
excee^g ten days at a time for agricultural shows 
or other public purposes. 


FAHT I. sect. 1. 

1 i. Hoyal prerogative ,] — The right to 
set up a market or fair is a preroga- 


tive right, which can only be granted 
by the Crown, after a preliminary in- 
quiry under a writ of ad quod damnum, 
— Downshirr (Marquis) v, O’Brien 


(If 87), 19 L. R. Ir. 380.— IR. 

lii. ,] — PiBTERMARTTZBURo Mu- 
nicipality V. Lister (1889), 10 N. L. R. 
36.-S.AF. 
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unopposed, the magistrates quashed the order 
appealed against. Upon a rule for a mandamus 
to the justices to enter continuances & hear & 
determine the appeal: — Held: (1) although, on 
the dissolution of the highway district, the high- 
way board ceased to be the highway authority for 
all purposes connected with the control &; manage- 
ment of the highways, they nevertheless continued 
to exist as a corporate body for other purposes, 
viz., preparing & stating their accounts, getting 
in debts &; other moneys due, distributing the funds 
in hand to the proper recipients, & generally 
winding up their affairs, & they were therefore 
proper rosps. in the appeal, & entitled to be heard 
accordingly ; (2) there had been no hearing & 
determination of the appeal on its merits, but 
merely an erroneous decision of the justices upon 
a preliminary objection, & therefore the rule for 
a mandamus must be made absolute. — R. v. 
Essex JJ. (1883), 11 Q. B. D. 704 ; 49 L. T. 394 ; 
32 W. R. 220 ; sub nom. Re Billericay Highway 
Board, R. v. Essex JJ., 52 L. J. M. C. 124, 
UA. 

1524. Refusal to enter judgment — On agreement 
of parties.] — The London County Council, object- 
ing to the totals of the assessments of certain 
parishes within their jurisdiction as too low, 
appealed to quarter sessions of the County of 
London. A compromise was, however, effected, 
& the magistrates were asked to enter judgment in 
accordance with the agreement, & to alter the 
totals in the valuation list to those agreed upon. 
This they refused to do in the absence of detailed 
accounts, showing how the new totals were arrived 
at ; — Held : the magistrates, in regarding the 
incongruity between the totals & the details, which 
would result from the alterations agreed upon, 
acted upon a consideration apart from the facts 
which they ought not to have taken into account & 
had therefore not heard & determined according to 
law.— R. V, Edlin, etc. JJ. (1891), 65 L. T. 83 ; 
55 J. P. 790 ; 7 T. L. R. 483, D. C. 

(c) Dismissal on Formal Grounds. 

1526. Objection that appeal out of time.] — An 

appeal to the next sessions after an inclosure made 
by virtue of an inquisition taken on a writ of ad 
quod damnum is too late, if those sessions be not 
the next after the inquisition taken & entered 
recorded at the sessions ; therefore where the 
sessions dismissed such appeal as being out of 
time this ct. refused a mandamus to them to enter 
continuances, etc.— R. v. Bucks JJ. (1813), 2 
M. & S. 230 ; 105 E. R. 868. 

1526. .] — ^An order of removal, with grounds, 

was served on applts. on Nov. 21 ; on Dec, 9, 
they applied for a copy of the depositions & 
received it on Dec. 12 ; on Dec, 24 resps. received 
* ^^ice that applts. would commence & prosecute 
the appeal at quarter sessions next after the 
expiration of fourteen days at least from the service 
of notice. By the practice of sessions ten days’ 
notice of appeal was required. At the Epiphany 
sessions, on Jan. 5, no appeal was entered. The 
pauper w£w removed on Feb, 17. On Mar. 16, 
resps. received groimds of appeal : & at sessions 
on Apr, 6, applts. entered the appeal ; but, on 
f sessions refused 

to hear it. On mandamus to the justices to hear 
the appeal : — Held : they were right, inasmuch as 
applts., if not bound to try at sessions in Jan., 
ought to have entered & respited at those sessions. 
—R. V. West Riding JJ. (1858), E. B. & E. 713 ; 
31 L. T. O. S. 232 ; 6 W. R. 081 ; 120 E. R. 077 ; 
«uo nom, R. v. West Riding op Yorkshibe JJ., 


Bromsgbove V . Halifax, 27 L. J. M. C. 269 ; 23 
J. P. 148 ; 6 J\ir. N. S. 17. 

Annoiaiiona : — Oonsd. Liverpool Gas Co. v. Everton (1871), 

L. R. 6 C. P. 414. Befd. R. v. Sklrcoat (1859), 28 L. J. 

M. C. 224 ; R. r. Sussex JJ. (1865), 4 B. & S. 966 ; R. 

V. Surrey JJ. (1880), 60 L. J. M. C. 10 ; Imperial & Grand 

Hotels Co. V, Christchurch Qrdns., [1905] 1 K. B. 89 ; 

R. V. Norfolk JJ., Ex p. Wayland Union (1908), 78 L. J, 

K. B. 236. 

1527. .] — On an appeal to quarter sessions 

against an order of removal it is the duty of the ct. 
of quarter sessions to consider the question whether 
sessions at which the appeal has been entered are 
the next practicable sessions after the date of the 
order, & they are not necessarily precluded from 
hearing an appeal on the ground that there has 
been some delay on the part of applts. in applying 
for a copy of the depositions & giving notice of 
appeal which delay had prevented the appeal from 
being heard at a preceding session. A mandamus 
to enter continuances & hear an appeal will not 
be granted if it clearly appears that the sessions 
preceding those at which the appeal is entered were 
the next practicable sessions. — R. v. Derbyshire 
JJ. (1871 ), 25 L. T. 161 ; 35 J. P. 663 ; 19 W. R. 
876. 

Annoiedinn Befd. R. Norfolk JJ., Ex p. \Vnylaud Union 

(1908), 78 L. J. K. H. 236. 

1528. — (1) The question whether Licen- 

sing Act, 1872 (c. 94), s. 52 (3), has been com- 
plied with is a question of fact to be determined by 
quarter sessions. 

The ct. of quarter sessions having held that a 
delay of four days unaccounted for was sufficient 
to show that the statute bad not been complied 
with, the Q. B. Div. refused to interfere by 
mandamus. 

(2) The word “ immediately ” means the same 
thing as “ forthwith ” & implies prompt action 
& as speedy as the circumstances reasonably 
admit of. — R. v. Berkshire JJ. (1879), 4 Q. B. D. 
469 ; 48 L. J. M. 0. 137 ; 27 W. R. 798 ; sid) nom. 
Ex p. Tuck, 43 J. P. 607. D. C. 

1529. Objection to sufficiency of notice,] — R. 
V. Oxfordshire .TJ., No. 1040, ante. 

1630. .1 — R. V. Middlesex JJ. (1837), 1 

J. P. 370. 

.] — A notice of appeal against an 

order of removal was in the following terms : 
“ take notice, that we being a majority of & acting 
for & on behalf of tlic churchwardens overseers 
of,” etc., ” & that the grounds of our appeal,” 
etc., A was signed by one person, ” churchwarden 
of,” etc., & by four persons, “ overseers of,” etc. 
It appeared that there were two churchwardens 
& four overseers of applt. parish, & no more. 
Quarter sessions having decided that the notice 
was insufficient, refused to hoar the appeal : — 
Held : the notice was good, as sufficiently showing 
that it was an appeal by & on behalf of the whole 
body of parish officers ; & the decision of quarter 
sessions on the point was a decision on a pre- 
liminary objection, &, therefore, the ct. would 
grant a mandamus^ commanding them to enter 
continuances & hear the appeal. — R. v. Surrey JJ. 
(1846), 3 Dow. & L. 573 ; 2 New Sess. Cas. 245 ; 
1 Saund. & C. 12 ; sub nom. R. v. Surrey JJ,, 
St. Anne’s, Westminster (Churchwardens & 
Overseers) v. St. Mary Magdalen, Bermondsey 
(Churchwardens &; Overseers), 1 New Mag. Cas. 
491 ; 15 L. J. M. C. 46 ; 6 L. T. O. S. 377 ; 10 
Jur. 410; 10 J. P. .To. 119. 

1532. .] — In an appeal from a conviction 

by two justices of tlie Cinque Ports under IJcensing 
Act, 1872 (c. 94), s. 12, applt. served a notice of 
appeal on the clerk to the justices, out of ct., 
ad^essed generally to the justices for the liberties 
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Sect, 3. — Fairs, Part II, Sects, I d: 2 1 Sub- 
sects, 1 <$? 2. Sect. 3: Sub-sect, 1.] 

Prior to 1882 horse races with attendant 
roundabouts & shows had for many years been 
held on the race ground on the Town Moor, but 
in that year they were & ever since had been held 
elsewhere. From 1882 down to 1912 a temper- 
ance festival with attendant roundabouts & shows 
was annually held on the old race ground on the 
moor with the joint consent of the committee & of 
the corpn., & had grown into a very large gathering 
of many thousands of people. In 1912 the hea'vy 
traction engines used by defts. to bring their 
roundabouts & shows to the festival cut up the 
surface of the moor & seriously damaged the 
herbage ; consequently, in 1913 the committee, 
while consenting to the festival being held as usual 
on the moor, declined to join with the corpn. in 
granting a licence to defts. to bring their round- 
abouts & shows on the moor for the festival. The 


corpn. nevertheless granted defts. a licence for 
thai) purpose, & damage ensued to the herbage. 
Most of the holders of stint tickets for the years 
1912 & 1913 were not freemen, but persons who 
had purchased tickets from freemen. In an action 
by the committee against defts. for an injunction 
to restrain them from bringing their roundabouts 
& shows on to the moor, & for damages, the corpn. 
not being parties to the action : — Held : neither 
the horse races nor the temperance festival with 
the attendant roundabouts & shows was a fair 
within 8. 7 of the Act of 1774, & the corpn. had no 
power under either of the Acts to grant the licence 
to defts. without the consent of pltfs. — Walker v, 
Murphy, [1915] 1 Ch. 71 ; 83 L. J. Ch. 917 ; 112 
L. T. 189 ; 79 J. P. 137 ; 69 Sol. Jo. 88 ; 13 
L. G. R. 109, C. A. 

14. Temperance festival with 

roundabouts & shows.] — W alker v. Murphy, No. 
13, ante. 
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Sect. 1.— IN GENERAL. 

15. Creation by royal ordinance — Apart from , 
grant.] — Parliament (Burgesses of) Case (1614), ! 
Hob. 14 ; 80 B. R. 165. 

Annotadon : — Mentd. Ashby v. White (1703), 2 Ld. Rayni. 
038. 


Sect. 2.-<;REATI0N BY CROWN GRANT. 

Sub-sect. 1. — In General. 

See, generally, Constitutional Law, Vol. XI., 
pp. 567 ei seq, 

16. Grant by letters patent — Grant by Crown 
as Duke of Lancaster — ^Fair in possessions of Duchy 
— Whether sealed with Great Seal or Duchy Seal.] — 

(1) The grant of a fair, newly created within the 
possession of the Duchy of Lancaster, by letters 
patent need not be under the Duchy Seal. 

There is a distinction between possession & 
prerogatives. Possessions ought to pass under 
the Duchy Seal but Royal franchises, such as a fair, 
out of the County Palatine & within the Duchy 
ought to pass by the Great Seal. 

(2) A fair is a royal franchise derived out of the 
Crown. — ^Astill v, Clarke (1697), 2 Lut. 1233, 
1 Ld. Raym. 341 ; 125 E. R. 684. 

17. Grant by charter.] — Where, by a royal 
charter two markets, two fairs, a court-house, 
& a booth-hall, for the sale of merchandises, 
together with the tolls & profits of the market are 
granted to a corpn. to be held ad usum et proflcuum 
hurgi et hurgenhum, this cannot be considered as 
a grant for a charitable purpose, but must be 
applied to the public use of the corpn. ; but to 
what use it must be applied the members of the 
corpn. are the judges uncontrolled by this ct. — 
A.-G. V. Warwick Corpn. (1737), West temp. 
Hard. 65 ; 25 B. R. 817. 

18. “ With the assent " of Parliament — 

Effect.] — A charter of 1327 made by the King 
with the assent of the prelates, earfs, barons & 
all the commons of our realm assembled in our 


present Parliament, granted to the citizens of the 
city of London certain privileges, & among them 
“ that no market within seven miles round about 
the city shall be granted by us or our heirs to any 
one.’* By letters patent in 1682, reciting an 
inquisition founded on a writ of ad quod damnum, 
the King granted to reaps.’ predecessor in title 
the right of holding markets on Thursday & 
Saturday in every week in Spittal Square, within 
the seven miles. 

User of the market was proved since 1723. 
Applt. CO. set up a depot or row of stalls at their 
terminus within 300 yards of Spittal Square & 
let them to dealers for the purpose of selhing fruit 
& vegetables brought up by their railway, & 
justified their depot on the ground that reaps.’ 
market was very crowded, that it was difficult for 
dealers to get stalls there, & that if any persons 
other than resps.’ tenants wished to seU in resps.’ 
market there would be no room for them ; & that 
resps.* market infringed the provisions of certain 
Paving Acts: — Held: (1) the charter of 1327 
had, at the most, the force of a private or personal 
statute, & concerned the corpn. of London only 
& not the general public ; (2) the consent of the 
corpn. was to be presumed to the letters patent of 
1682 ; (3) the letters patent of 1682 conferred a 
valid right of market ; (4) the co.’s depot was in 
fact a rival market, & a disturbance of resps.* 
right of market, & entitled resps.’ to an injunction 
to restrain the co. from using their depot in the 
above manner or so as to interfere with resps.’ 
rights, & even if the co. had proved that there 
was not sufficient accommodation in resps.’ 
market, or that the Paving Acts had been infringed, 
those circumstances would have afforded no answer 
to the action for an injunction. 

This ancient A; immemorial corpn. had certain 
market rights within the limits of the city, which 
market right according to the general presumption 
pf law would be entitled to a certain amount of 
protection, primd facie extending to a distance of 
nearly 7 mil^ from the places in which they might 


PART II. SECT. 1. 

a. Power to esiahlisA fairs — Includes 
power to estahlish markets .] — A power 
to establish fairs ncoessarily IncludeB a 
power to establish markets.— J ametson 


V. Fredericton Omr (1861), 2 All. 128. 
—CAN. 

PART 11. SECT. 2. SUB-SECT. 1. 
b. Orant of Umd for public market 


place — Biffhts of grantee ,] — The grant 
of a piece of land for a public market 
place authorisas the grantee to eatab- 
lish a market there. — E dwards v. 
Burooynr (1881), 21 N. B. R, 228.— 
CAN. 
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be exercised (Lord Sblbornes, C.). — Great 
Eastern Ry. Co, t?. Goldsmib (1884), 9 App. Cas. 
927 ; 64 L. J. Ch. 162 ; 62 L. T. 270 ; 49 J. P. 
260 ; 33 W. R. 81, H, L. ; affg. 8. C. stib nom, 
Goldsmid V, Great Eastern Ry. Co., 25 Ch. D. 
511, 0. A. 

Armotations : — As to (2) Distd. HayneB v. Ford, [1911] 1 Ch. 
375. Beld. Toronto Corpn. v. Russell. [1908] A. C. 493 ; 
Dewhurst v. Salford Gdns.. [1925] Ch. 655. As to (3) Reid. 
A.-G. V. Horner (No. 2), [1913] 2 Ch. 140. As to (4) Consd. . 
Wilcox V. Steel, [1904] 1 Ch. 212 ; Gii^ell & Foskett v. i 
Stepney B. C., [1908] 1 K, B. 115. Reid. A.-G. v. Homer 
(1884), 14 Q. B. D. 245 ; Morpeth Corpn. v. Northumber- I 
land Fanners' Auction Mart Co., [1921] 2 Ch. 164. 
OenercUly, Reid. Abergavenny Improvement Comrs, v. 
Straker (1889), 42 Ch. D. 83 ; Birmingham Corpn. v. 
Foster (1894), 70 L. T. sH ; Stepney B. C. v. Glngell 
& Foskett (1909), 100 L. T. 629 ; Hammerton tJ. Dysart, 
[1916] 1 A. C. 67. Mentd. Hampstead Corpn. v. Mid. Ry., 
^1^904] 2 K. B. 802 ; Selby v. Whitbread. [1917] 1 K. B. 

19. Grant over land not belonging to grantee — 
Rights of grantee.] — A.-G. v, Horner, No. 45, 
post 

See, also. No. 43, post 

Form of grant — Omission of “ad damnum ** 
clause.] — See No. 20, post. 


Sub -SECT. 2. — Grant Prejudicial to 
Existing Market. 


If the last patent be of fairs & markets holden 
at different times from those by the first patent, 
it is no cause of repeal. — Basset v, Torrington 
Corpn. (1568), 3 Dyer, 276 ; 73 B. R. 617. 
Annotation Reid. GUI V, Prior (1680), T. Jo. 118. 

See, also. No. 26, ante, 

29. Effect of long acquiescence.] — If the 
grantee of a market imder letters patent from the 
Crown, suffer another to erect a market in his 
neighbourhood & use it for the space of twenty- 
three years without interruption, he is by such 
user barred of his action on the case for disturbance 
of his market. The Crown is not. Qu, : whether 
if no specific toll be granted in the letters patent, 
the grantee be entitled to any toll, & whether in 
such case he can support any action for an injury 
to his market. — Holcroft v. Heel (1799), 1 
Bos. & P. 400 ; 126 E. R. 976. 

Annotations: — Expld. Campbell v. Wilson (1803), 3 East, 

294. Con^. Stamford Corpn. v. Pawlett (1830), 1 Cr. & J. 

57. Reid. DawBon v. Norfolk (1815), 1 Price, 246 ; 

Benjamin v. Andrews (1858), 5 C. B. N. S. 299 ; Newton 

V. Cubltt (1862), 12 C. B. N. S. 32 ; London Corpn. v. 

Low (1879), 49 L. J. Q. B. 144. 

30. Consent of new grant presumed.] — 

Great Eastern Ry. Co. v, Goldsmid, No. 18, 
ante. 

See, generally, Equity, Vol. XX., p. 623 ; 
Estoppel, Vol, XXI., pp. 333 et seq. 


20. General rule — Grant void.] — [In a grant 
of a fair or market] if it be ad damnum the patent 
is void ; for in all such patents the condition is 
implied viz, that it be not ad damnum of the 
neighbouring merchants {per Cur.). — R. v. Butler 
(1685), 3 T-.ev. 220 ; 83 E. R. 659, H. L. ; ajfg, 
8. C. sub nom, Butijer’s Case (1680), 2 Vent. 
344, L. C. 

Annotations: — ^Reld. Eastern Archipelago Co. v. R. (1853), 
2 E. & B. 856 ; G. E. Ry. v. Goldsmid (1884), 9 App. Cas. 
927. Mentd. R. v. Bowdloy (1712), IP. Wms. 207 ; R. 
V. Aires (1717), 10 Mod. Rep. 354. 

21. .] — Be Islington Market Bill, 

No. 352, post, 

22. Whether supported on ground of public 
convenience .] — Re Islington Market Bill, No. 
352, post. 

23. Whether grant prejudicial — Neighbouring 
market held on different days.] — A non. (1409), 
Y. B. 11 Hen. 4, fo. 6, pi. 13. 

Annotations : — FoUd. Elwes v. Payne (1879), 27 W, R. 704. 
Reid. R. V. Butler (108^, 3 Lev. 220 ; R. v. Alros (1716), 
10 Mod. Rep. 354. Mentd. Herd v. Burstowo (1590), 
Cro. Ellz. 177 ; Strata Meroollas Case (1591), 9 Co. Rep. 
24 a. 

See, also, No. 28, post, 

24. New market within four miles of old.] 

— R. V, Eyre (1717), 1 Stra. 43 ; 93 B. R. 374 ; 
sub nom, R. v, Aires, 10 Mod. Rep. 354. 

Annotation ReU. Eastern Archipelago Co. v. R. (1853), 
2 E. &B. 866. 

26, Presumption of law — New market 

within common law distance of old.] — 
Islington Market Bill, No. 362, post, 

26. How tested — On scire facias.] — 

Anon, (1409), Y. B. 11 Hen. 4, fo. 6, pi. 13. 

Annotati^ : — ^Folld. R. v. Butler (1685), 3 Lev. 220. Retd. 
R. V. Aires (1716), 10 Mod. Rep. 354 ; Elwes v. Payne 
(1879). 27 W. R. 704. Mentd. H erd V. Burstowe (1590), 
Cro. Ellz. 177 ; Strata Mercellas Case (1501), 9 Co. Rep. 
24 a. 

See, generally, Crown Practicb, Vol. XVI., pp. 
246 et seq, 

27. Effect of omission of “ ad damnum ’’ 
clause— Clause Implied*] — R. v. Butler, No. 20, 
ante, 

28* Whether ground for recalling former grant 
— Second market held on different days.] — The 
laat patentee shall not have a sci. fa, to repeal a 
fonner X’atent, though he seem to have right. 


Sect. 3.— CREATION BY OR UNDER 

STATUTE.^ 

Sub-sect. 1. — ^By Local Act. 

31. What amounts to — Charter granted by 
King & Parliament.] — Be Islington Market Bill, 
No. 352, post, 

32 . .] — Great Eastern Ry. Co. v, 

Goldsmid, No. 18, ante, 

33. Effect of statute upon existing franchise.] — 
Manchester Corpn. v, Pbverley, No. 425, post 

34. .] — Manchester Corpn. v. Lyons, 

No. 342, post, 

35. .] — Birmingham Corpn. v, Foster, 

No. 343, post, 

36. Acquisition of site — What may be ac- 
quired.] — A market co. obtained a special Act, 
the preamble of which recited that a convenient 
site might be obtained, between certain streets 
on the east & certain other streets on the west, & 
which enacted that the ISIarkets & Fairs Clauses 
Act, 1847 (c. 14), was incorporated therewith. 
Sect. 24 authorised the erection of a market house 
on land described in the deposited plans, & by 
sect. 25 the co. were enabled to alter & widen 
streets in the way pointed out on the deposited 
plans, & by sect. *30, to buy additional lands, not 
exceeding two acres. A. was the owner of land 
on the west side of one of the streets on the western 
boundary of the area spoken of in the preamble, 
& his land was described in the deposited plans, 
but it did not thereby appear that more was 
intended to be taken than enough to widen one of 
the streets named in sect. 25, The co. proceeded 
to take the whole land of A. compulsorily, & to 
build upon it a covered building, in addition to 
the market house authorised by sect. 24, where- 
upon A. filed his bill for an injunction, which was 
granted, the judge deciding that the co. could only 
erect one market house, & not two, & that on the 
east side ; & that although the preamble could 
not control the enactment it might be resorted to 
to remove obsourity. The co, appealed ; — Held : 
as the land of pltf. was described in the plan, & 
as therefore it might be wanted, the co. were 
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Sect, 3 . — Creation by or under statute: Sub'^aects, 1 
2. Sects, 4, 5 (fe 6,] 

authorised to take It, & as by the general Act 
the sin^lar may mean the plural,” the co. were 
not restricted by the word ” market house,” & 
the enactments of the special Act did not require 
a reference to the preamble to explain them, & 
the injunction must be dissolved, the co. being the 
proper judges of what lands were necessary for the 
works. — Richards v, Scarborough Public 
Market Co. (1853), 23 L. J. Ch. 110. 


Sub-sect. 2. — Under Public Health Acts. 


Power of local authority to establish — Urban 
authority.] — See^ generally, Public Health Act, 
1876 (c. 66), ss. 166-168. 

Rural district council.] — -See Public Health 

Act. 1908 (c. 6). 

37. What amounts to “ establishing.”] — 

(1) Where a corpn. change the site of a market 
held in the borough, & they do so not by virtue of 
their right at common law, but under the pro- 
visions of the Local Government Act, 1858 (c. 08), 
& as a local board, rather than in their corporate 
capacity, they must act in accordance with the 
provisions of the Act, & their powers will be limited 
accordingly. 

(2) Semhle : a transfer of the old market, 
hitherto held in the public street, to a new building 
at the end of the same street, & some distance from 
the- old market, was the establishing of a market 
within Local Government Act, 1868 (c. 98), s. 60. 

(3) The ct. refused to restrain the corpn. by 
injunction from opening the new market, it not 
appearing that they proposed preventing the con- 
tinuance of the old, until pltfs. had established 
their rights at law. — Ellis v. Bridgnorth 
Corpn. (1861), 2 John. & H. 67 ; 4 L. T. 112 ; 26 
J. P. 324 ; 9 W. R. 331 ; 70 E. R. 973 ; aubaequeni 
proceedinga (1863), 15 C. B. N. S. 52. 


Annotations: — As to (1) Apprvd. Manchester Corpn. v. 
Peverley (1876), 22 Ch, D. 294, u. Generally, Refd. 
Morpeth Corpn. v. Northumberland Farmers* Auction 
Mart Co., [1921] 2 Ch. 164. 


Applt., 

which 


38. Meaning of ” prescribed limits.”] — 

a cattle salesman, occupied premises, 
he used for the sale of cattle, un^r leases 
granted by the corpn. of a borough, containing 
covenants for quiet enjoyment. Afterwards the 
corpn., as the urban authority, established a 
cattle market in the borough, & published a list of 
tolk. Applt. was convicted for selling cattle, for 
which no toll had been paid, in his sale yard, within 
the borough, but not within the limits of the 
market i—Held : (1) the corpn. had not derogated 
from their grant by establishing a market ; 
(2) applt. had not by virtue of the leases acquired 
any right to sell cattle within Public Health Act, 
1875 (c. 65), s. 166, which the urban authority 
could not interfere with by establishing a market, 
& was therefore liable to a penalty \mder Markets 
& Fairs Clauses Act, 1847 (c. 14), s. 13 ; (3) by 
the use of the words “within their district^* 
Public Health Act, 1875 (c. 66), s. 166, the 
district of the urban authority was constituted 
” the prescribed limits ” within Markets & Fairs 
Onuses Act, 1847 (c. 14), s. 13. — Spukling v, 

9* 5 J- Q. B. 745 ; 


39. Restriction on Interfering with riah 
powere &, privileges — What rights, etc., protected 
Erection of private ” market ” for auction sales 
With approval of local authority.] — A market w 


duly opened in 1871 by the local board, under 
Local Government Act, 1858 (c. 98), So Markets 
So Fairs Clauses Act, 1847 (o. 14). Resp. was 
charged by applt. with infringing sect. 13 of the 
latter Act by selling twelve sheep in a place other 
than the market not being his own dwelling-place 
or shop. The justices refined to convict under the 
following facts : Resp. had erected in 1865, under 
the approval of the local board, a large building 
called the Agricultural Hall, capable of holding 
one himdred head of cattle, with a large open yard 
with fixed pens capable of holding fourteen hundred 
sheep. The hall So yard were the private property 
of reap., So in his own occupation. Resp.’s 
dwelling-house adjoined So communicated with 
the yard. Resp. was in the habit of advertising 
So holding sales by public auction every Monday, 
which was the market day, the average sale each 
Monday being about one himdred cattle So one 
thousand sheep. The cattle & sheep so sold were 
the property of farmers So others, resp. charging 
the vendors a commission So guaranteeing payment 
of the amount of the sales. The offence proved 
was the sale of twelve sheep in the haU on a 
Monday, the haU being within the district of the 
board, & tolls being taken for the sale of sheep in 
the market : — Held : (1) the justices ought to have 
convicted, for the sale was not within resps.’ 
own sliop within Markets So Fairs Clauses Act, 
1847 (c. 14), s. 13 ; (2) resp. by the establishment 
of his business under the approval of the local 
board, had not acquired any right, power, or 
privilege within Local Government Act, 1868 
(c. 98), s. 60, — Fearon v, Mitchell (1872), L. R. 
7 Q. B. 690 ; 41 L. J. M. C. 170 ; 27 L. T. 33 ; 
36 J. P, 804. 


Annotations: — As to (1) Consdl. Elwos v, Payne (1879), 12 
Ch. D. 468 ; Haynes v. Ford, [1911] 2 Ch. 237 ; Hailsham 
Cattle Market Co. v. Tolman, [1915] 2 Ch. 1. Refd. 
Manchester Corpn. v. Lyons (1882), 47 L. T. 677 ; Wright 
V. Wallasey L. B. (1887), 18 Q. B. D. 783 ; dayton v. 
Lo Roy, [1911] 2 E. B. 1031. As to (2) OonBd. London 
Corpn. V. Low (1879), 49 L. J. Q. B. 144 ; Woolwich 
Corpn. V. Gibson (1905), 92 L. T. 538. Rofd. Spurllng v. 
Bantoft, [1891] 2 Q. B. 384. 

40. Whether lease of premises to 

cattle salesman Included — With covenant for quiet 
enjoyment.]— Spurling v, Bantoft, No. 38, atde, 

41. Whether right as member of 

public to sell In market.] — By letters patent in 
1619 James I, granted a right to a Friday market 
for the town of W. By an Act of 48 Geo. 3, after 
reciting the letters patont, it was enacted that it 
should be lawful for the person entitled to keep 
the market to take tollage of markets holden on 
Wednesday So Saturday. On June 13, 1887, the 
market rights were conveyed & assigned to the 
W, Ix)cal Board. In 1888 bye-laws were made 
regulating the use of the market place. Bye- 
law 16 provided that a market for the sale of goods, 
meat, fish, poultry, provisions, fruit, vegetables, 
plants, flowers, hamware, furniture, apparel, & 
all other goods, merchandise So marketable com- 
modities should be held on eve^ day except 
Sunday, Christmas Day, So Good Mday, 

By a charter in 1269, a Tuesday market in P. 
was granted, which became vested in Queen’s 
College, Oxford, who conveyed to pltf. Under 
Local Government Act, 1899 (c. 14), s. 19, a scheme 
was made for W. So an Order in Council was made 
extending the boundaries of W. so as to include 
P. No provision was made for charing; tolls, 
but power to do so was given by the Woolwich 
Borough Council Act, 1903 (c. clxxvii), s. 4. 
Pltfs. asked for an injunction to restrain defts. 
from hawking, selling, or offering or exposing for 
sale within the borough of W., except in their own 
dwelling-houses or shops, any articles or oom^ 
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modities usually sold in public markets except in 
a market place of the borough of W., & after pay- 
ment of the tolls payable to pltfs. Some of defts. 
claimed a right to sell in the market without paying 
toll, & proved that they had sold without paying 
toll for a number of years: — Held: (1) as the 
right to take tolls was not given by the charter, 
but by the Act of 1903, no right was acquired 
by non-payment of tolls for a considerable period ; 
(2) the words “ rights, powers, or privileges ** 
in Public Health Act, 1876 (c. 66), s. 166, meant 
rights, powers, or privileges acquired adversely 
to the rest of the world & peculiar to the individual, 
& did not include the right of a person simply 
as a member of the public to sell in the market 
without payment of tolls. — Woolwich Corpn. v. 
Gibson (1906), 92 L. T. 638 ; 69 J. P. 361 ; 21 
T. L. R. 421 ; 3 L. G. R. 961. 

42. What amounts to Interference — 

Former market not discontinued.] — Ellis v. 
Bridgnorth Corpn., No. 37, ante. 


Sect. 4.— MARKETS OR FAIRS BY 
PRESCRIPTION. 

43. Over what land claimable — Whether land 

of another.]— R. v. (1433), Y. B. 11 Hen. 6, 

fo. 23, pi. 20. 

AnnoiaiiQn : — Befd. Swayne’s Case (1608), 8 Co. Rep. 63 a. 

Compare No. 45, post, 

44. By whom claimable.] — An annual officer 
of an hundred, to which the privilege of holding 
a fair has been granted, may prescribe to hold 
it, although not a corpn. — Taylor v. Rondeau 
(1767), 2 Keny. 60 ; 96 E. R. 1103. 

46. Whether lost grant presumed — Grant 
proved for less than claim.] — By letters patent in 
1682, the King granted to the predecessor in title 
of those under whom deft, claimed as lessee the 
right to hold two markets, one on Thursday & 
the other on Saturd^, in every week, “ in or next 
to Spital Square.” The market place & four inner 
streets connected therewith were made by the 
grantee on the square piece of land which had 
formerly been Spital Square, & which land he had 
acquired when the charter was granted to him, 
but he never acquired the adjoining land which 
surrounded such square piece, & on which, sub- 
sequently to the charter, were made certain outer 
streets, into which the four inner streets ran. By 
letters patent in 1688, made void by a local Act, 
a third market was given, viz., on Monday in 
every week, & a market on Wednesday sub- 
stituted for that on Thursday. 

In proceedings taken at the instance of the 
local authority to restrain deft, from licencing the 
sale of goods in either the outer or the inner streets 
adjoining the market, the local authority relied 
on certain Paving Acts of George III., which 
empowered such authority to remove the obstruc- 
tion caused by selling Nicies in those specific 
streets, & deft, proved a usage from the time 
of living memory to seU vegetables & fruit in any 
of those streets, & to pay toll to the market owner 
for so doing, when by reason of the market being 
so crowded it was impossible to get nearer to the 
inside market, Sd he also proved such usage to 
hold the market on other days of the week besides 
on Thursday ^ Saturday : — Meld : (1) the market 
was a market without metes & bounds, & m^ht 
extend, therefore, from time to time, as &e 
crowded state of the market might require, over 
any of these surrounding streets, all of which were 
to be presumed to have been dedicated to the 


public subject to the exercise of the market 
franchise, notwithstanding the Paving Acta, as 
such Acts were not to be construed as interfering 
with the market rights ; (2) the right to hold the 
market was confined to the two days mentioned 
in the charter of Charles II., & under the particular 
circumstances of the case a lost grant for the other 
days of the week was not to be inferred. 

The grant [of franchise of a market] does not 
assume to grant any land, or any interest in land. 
It grants the franchise of holding a market & 
authorises a market to be held. ... I am of 
opinion both on principle & authority that the 
grant of the franchise of a market has nothing to 
do with the ownership of the land by the person to 
whom it is granted (Brett, M.R.). — A.-G. v, 
Horner (1884), 14 Q. B. D. 245 ; 54 L. J. Q. B. 
227 ; 49 J. P. 326 ; 33 W. R. 93 ; 1 T. L. R. 28. 
C. A. ; on appeal (1885), 11 App. Cas. 66, H. L. 
Annotaiions : — As to (1) Reid. WilllamB v. Wedneabury 

Overseers, etc. (1890), Ryde, Rat. App. (1886-90) 327 ; 

Horner v, St^ney Assmt. Com. (1908), 6 L. G. R. 651. 

As to (2) FoUd. A.*G. V. Horner (No. 2), (1913} 2 Ch. 140. 

Reid. Newcastle r. Worksop U. C., [1902] 2 Ch. 145. 

Oenerally, Re!d. Glngell & Foskett v. Stepney B. C., [1908] 

1 K. B. 115. Mentd. Simpson v. Godmanchester Corpn. 

(1895), 64 L. J. Ch. 837 ; Lonsdale v. Lowther, [1900] 

2 Ch. 687 ; A.-G. v. Simpson, [1901] 2 Ch. 671 ; A.-G. 

V. Exeter Corpn., [1911] 1 K. B. 1092 ; Selby v. Whit- 
bread, [1917] 1 K. B. 736 ; Central Control Board (Liquor 

Traffic) V. Cannon Brewery Co., [1919] A. C. 744 ; A.-G. 

V. De Keyser’s Royal Hotel, [1920] A. C. 508 ; Re Ellis & 

Ruislip-Northwood U. C., [1920] 1 K. B. 343 ; Newcastle 

Breweries V. R., [1920] i K. B. 864. 

46. .] — a.-G. V , Horner (No. 2), 

No. 103, post, 

,]— alaOt No. 7, ante; No. 339, post. 


Sect. 6. —EVIDENCE OF MARKET. 

47. What evidence admissible — Accounts signed 
by steward’s clerk — Found among family muni- 
ments.] — Accounts of the receipts of tolls of 
a market, signed by a person since deceased, 
styling himself managing clerk of a deceased 
steward of claimant’s ancestor, are not evidence of 
title, although such accounts are found among the 
family muniments. — De Rutzbn v, Farr (1835), 
4 Ad. & El. 53 ; 6 Nev. & M. K. B. 617 ; 1 Har. & 
W. 735 ; 5 L. J. K. B. 38 ; 111 E. R. 707. 
Annotations : — Mentd. Wright v. Doe d. Tatham (1837), 7 
Ad. & El. 313 ; Doe d. Graham v. Hawkins (1841), 2 
Q. B. 211 ; R. V. O’Connell (1844), 6 State Tr. N. S. 1 ; 
Doe d. Ashbumham v. Michael (1851), 17 Q. B. 276. 

.] — SeCy generally ^ Evidence, Vo). XXII., 

pp. 63 ei seq . 


Sect. 6.— TESTING THE RIGHT TO MARKET 

OR FAIR. 

48. Whether by quo warranto — No demand of 

toll.]— R. V, (1682), 2 Show. 201 ; 89 B. R. 

890. 

AnnoicUion : — ^Retd. Moseley v. Chadwick (1782), 3 Doug. 
K. B. 117. 

49, — Information in nature of quo 

warranto will not lie for encouraging the exercise 
of a franchise. Qu, : whether it lie for holffing 
a fair or market. — R. v, Marsdbn (1766), 3 Burr. 
1812 ; 1 Wm. Bl. 679 ; 97 B. R. 1113. 

Annotations: — ^Refd* Mosley v. Chadwick (1782), 7 B. Sc C. 
47, n. ; G. E. Uy. v. Goldsmid (1884), 9 App. Cas. 927. 
Mentd. R. V. Wallis (1793), 6 Term Rop. 376 ; R. v, 
M'Kay (1826), 6 B. & 0. 640 ; Hommerton v. Dysart, 
[1916] 1 A. 0. 57 ; R. v, Speyer, R. v, Cassel, [1916] 1 
K. B. 695. 

50* Effect of non-appearance to writ — Whether 

market forfeited.] — R. v, (1476), Y. B. 16 

Edw. 4, fo. 6, pi. 12. 

Annotatian, : — Mentd. Quick’s Case (1611), 9 Co. Rep. 129 a. 
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Part Ml. — Rights and Liabilities in connection with 

Markets and Fairs. 


SEcrr. 1.— OF OWNER. 

Sub-sect. 1. — In General. 

61. Right to hold market — A right of property.] 
— Brecon Corpn. r. Edwards (1862), 1 H. & 0. 
61 ; 31 L. J. Ex. 368 ; 6 L. T. 293 ; 26 J. P. 614 ; 
8 Jut. N. S. 401 ; 168 E. R. 797. 

Annotation : — Distd. Wilcox v. Steel, [1904] 1 Ch. 212. 

Area.] — See Part IV., Sect. 2, sub-sect. 1, 

post, . 

Right of removal.] — See Part IV., Sect. 3, sub- 
sect. 1, post. 

Right to change market day.] — See No. 45, ante ; 
Nos. 176, 342, post. 

Right to restrain sales in shops.] — See Part VII., 
Sect. 1, sub-sect. 3, E. & Nos. 103, 339, post. 

Right to tolls.] — See Part VI. 

Remedies for disturbance.] — See Part VII., Sect. 
3, post. 

Cattle market — Construction of slaughter houses 
— Control by local authority.] — See Public 
Health. 

52. Duty to persons using — To keep in safe 
condition.] — Befts. were the owners of a cattle 
market, & in the market place they had erected a 
statue, round which they had placed a railing 
as a fence. Pltfs. attended the market with their 
cattle, & occupied a particular site, for which 
they paid a toll. A cow belonging to them, in 
attempting to jump the railing, injured herself, 
& subsequently died from the injuries. The 
jury found that the railing was dangerous : — 
Held : defts. having received toll from pltfs., & 
invited them to come to the market with their 
cattle, a duty was imposed on them to keep the 
market in a safe condition, & therefore an action 
would lie against defts. for the loss sustained by 
pltfs. — Lax V , Darlington Corpn. (1879), 6 
Ex. D. 28 ; 49 L. J. Q. B. 105 ; 41 L. T. 489 ; 44 
J. P. 312 ; 28 W. R. 221, C. A. 

Annoiaiions : — Ck>iisd. Yarmouth v. France (1887), 19 

Q. B. D. 647. Expld. Norman v. G. W. Ry.. [1914] 2 K. B. 

153. Reid. Thomas v. Quartermaine (1887), 18 Q. B. D. 

685. Mentd. British Petroleum Co. v. A.-G. for CJeylon, 

[1926] A. C. 147. 

liability to invitees, see, generally ^ Negligence. 

Liability for illegal holding, see Pait IV., Sect. 4, 
post. 


Bub-bect, 2. — ^Provision of Adequate 
Accommodation. 

53. Reasonable accommodation to be provided.] 

— Mosley v. Walker, No. 91, post. 

54. .] — Re Islington Market Bill, No. 

352, post, 

66. .] — By a local Act the corpn. of 

Edinburgh, who were ^antees of a market in 
Edinburgh “ may cover in a suitable & convenient 


manner the fruit & vegetable market place, & 
improve & better adapt the same for the purposes 
of such market, & for the accommodation of parties 
using the same, & of the public, etc. Provided 
always that the ground floor only of such market 
place shall be used for such fruit & vegetable 
market, & that all vacant*portions of such market 
place, whether on the ground floor or above the 
same, & all vacant &> imlet stands, stalls, or shops 
in or on such market place may be let or used by 
the corpn. for such purposes & for such rents or 
sales as to them shall seem proper ; — Held : the 
corpn. were not entitled to exclude members of 
the public from the covered portion of the market 
during market hours devote the building to 
other purposes. 

When a grant of market is not confined to any 
particular locality, the grantee may, from time to 
time, change the site in order to suit his own 
convenience ; but it is an implied condition of 
the exclusive privilege that he shall provide a 
market place, & that implied condition is satisfied 
so long as he gives reasonable accommodation to 
those members of the public who use the market 
either as buyers or sellers, & the extent of the 
accommodation which must be afforded in each 
case must vary with the circumstances (Lord 
Watson). — Edinburgh Magistrates v, Blackie 
(1886), 11 App. Cas. 665, H. L. 

56. Inadequacy of accommodation — Whether 
ground for forfeiture of grant.] — Great Eastern 
Ry, Co, V, GoLDsmo, No, 18, ante, 

Whether Justification for selling out of 

market.] — See Part VII., Sect. 1, sub-sect. 3, post. 


Sect. 2.— OF THE PUBLIC. 

SuB-SBcrr. 1. — In General. 

67. Right to bring goods for sale.] — Every 
erson has of common right a liberty of carrying 
is goods to a public fair for sale. — Austin v, 
Whittbbd (1746), Willes, 623 ; 125 B. R. 1353. 

Annotation Eefd. R. V. Bedford, Bedford v St. Paul's, 
Covent Garden, Overseers (1881), 45 L. T. 616, 

58. Right of way to market.] — A man can 
claim a way to a market, church, etc. without show- 
ing any estate, for he has it of common right. — 
Harrison v. Rock (1626), Beni. 160 ; Palm. 420 ; 
73 E. R. 1025 ; sub nom. Harrison v. Peck, Lat. 
110 . 

By custom.] — See Custom & Usages, Vol, 

XVII., pp. 10, 17, W 166-157. 

69. Right of entry — For recovery of stolen 
goods.] — The principle is laid down by Blackstone, 
who says, “ If, for instance, my horse is taken 
away, & I find him in a common, a fair, or a public 
inn, I may lawfully seize him to my own use ; but 


PART III. SECT. 1. SUB-SEOT. 1. 

0 . DtUy to persona using — To keep 
in safe condition — Effect of knowledge 
of riak,] — Pltf. continued each week 
to renew her occupation of a stall 
in a market established by deft, 
municipal corpn. after she knew of its 
unsanitary conditions i-Seld : her 
health was the result of her own oou* 
duct, & she was not entitled to recover 
damages from deft, corpn. for their 
negligence in not repaimg the sti^. 


— Wood v. Hamilton (1913), 28 
O. L. R. 214 ; 4 O. W. N. 806 ; 12 
D. L, R. 451.— CAN. 


d. -- — Safe-keeping of animala 
Placed in pen.] — ^A city corpn., having 
lawfully established a public cattle 
market under the Municipal Act, Sc 
fixed the fees to be paid by persons 
^Ing it, are not liable to a person who 
has paid the usual market fee for the 
^e*keeplng of animais plawd by him 
Id a pen in such market. — G tllibb v. 


HoDflflON, 20 O. L. T. 336. — CAN. 

•. Right to erect structures necessary 
to pxtrpose of market — Oonstruction of 
grant, ] — On the facts : — Held : the 
Crown grant to defts. contained an 
implied authority to defts. to erect 
upon the land structures necessary or 
reasonably convenient or useful for 
the purpose of the market. — Citt of 
FREDBB irrroN v, Municipautt of 
York (1898), 1 N. B. Eq. R^. 666.— 
GAN. 
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I cannot justify breaking open a private stable, 
or entering on the grounds of a third person, to 
take him, except to be feloniously stolen, but must 
have recourse to an action at law ” (Tindal, C.J.). 
— ^Anthony v, Haney (1832), 8 Bing. 186 ; 1 
Moo. & S. 300 ; 1 L. J. C. P. 81 ; 131 H. E. 372. 

Annotations : — ^Betd. Jay's Furnlshinfir Co. v. Brand, [19141 

2 K. B. 132. Mentd. Patrick v. Coleriok (1838), 3 M. & W. 

483. 

60. Right to fix method of sale — Sale by 
auction.] — A bye-law made in 1802 by the owners of 
an ancient public market at Tavistock provided 
that “ no person shall sell or cause to be sold by 
auction, Hutch auction, or public competition 
any goods, articles or things whatsoever, without 
the consent of the superintendent, collector, 
inspector or surveyor of the markets or his assistant 
signified in Writing under his hand,’* & imposed a 
penalty of forty shillings for a breach of the bye- 
law. Since 1895 sales by auction had become the 
usual method of disposing of live stock in the 
market : — Held : according to the common law 
affecting public markets, those who used & had 
a right to use the public market upon payment of 
the dues had the right to fix the manner in which 
their goods should be offered for sale & the pur- 
chaser & the price ascertained, namely, by public 
auction if they so desired, more especially where 
that was the ordinary method for effecting sales ; 
& a bye-law, whether it altogether prevented the 
conduct of sales by auction, or whether, as in this 
particular case, it only prohibited sales by auction 
without the consent of the superintendent or 
other officer of the market, was invalid as being 
I'epugnant to the laws of that part of the United 
Kingdom in which Tavistock was situated, within 
Markets & Fairs Clauses Act, 1847 (c. 14), s. 42. — 
NicHOLr.s V , Tavistock Urban District Council, 
[1923] 2 Ch. 18 ; 92 L. J. Ch. 233 ; 128 L. T. 505 ; 
87 J. P. 98 ; 07 Sol. Jo. 298 ; 21 L. G, E. 194. 

Right to resort to old market place — After 
removal to new site.] — See Nos. 89, 117, post. 

Exemption from distress damage feasant.] — See 
Distress, Vol. XVIII., p, 443, Nos, 1803-1807. 


Sub-sect. 2. — Erection of Stalls. 

61. Whether of common right.] — Northampton 
Corpn. r. Ward, No. 240, post 

62. .] — Trespass lies for setting tables in 

a market place for the sale of goods thereon, 
without leave of the owner of the soil.— -Norwich 
Corpn. v. Swann (1776), 2 Wm. Bl, 1116 ; 96 
E. E. 659. ^ 

AnTWtalion .—Reid. II. V. St. Peter of Mancroft, Noiwich 
(1828), 6 L. J. O. S. M. C. 69. 

63. .] — E. V. Bubdett, No. 267, post 

64. Liability for stallage.] — Yarmouth 

Corpn. v. Groom, No. 267, post 

65. Claim of right by custom — Butcher.]— 
Chafin V. Bbtswobth (1684), 3 I^ev. 190 ; 83 


E. E. 644. ^ ^ 

06, On payment of stallage — Victualler.] 

— In trespass, for breaking & entering pltf.’s 
close, & erecting stalls, posts, booths, & tables 
there, deft, justified under a custom that, at fairs 
holden at certa^ times of the year, on some part 
of the commons & waste of a manor, tx) be nained 
by the lord of the manor, the locus in quo being 
parcel of suchi commons & waste, & named by the 
lord, every liege subject exercising the trade of a 
victualler might enter at the time of the fairs, & 
erect a booth, etc., & continue the same for a 
reasonable time ai^r the fairs, ^ for the more 
conveniently carrying on his calling, paying 2d, 


to the lord : — Held : the custom was reasonable 
the plea good. — Tyson v. Smith (1838), 9 Ad. 
& Bl. 406 ; 3 J. P. 65 ; 112 B. E. 1205 ; sub nom. 
Smith v, Tyson, 1 Per. & Dav. 307 ; 1 Will. Woll. 
& H. 749, Ex. Ch. 

Annotations: — Coiisd. London Corpn. v, Cox (1867), L. E. 

2 H. L. 239 ; Mills v. Colchester Corpn. (1867), L. R. 2 
O. P. 476. Refd. Elwood v. Bullock (1844), 6 Q. B. 383 ; 
Lloyd V. Jones (1848), 6 C. B. 81 ; Race v. Ward (1855), 4 
E. & B. 702 ; Mills v. Colchester Corpn. (1864), 17 C. B. 
N. S. 635 ; Sowerby v. Coleman (1867), L. K. 2 Exch. 96. 
Mentd. Peter v. Daniel (1848), 12 Jur. 604 ; Dunraven v. 
Llewellyn (1850), 14 Jur. 1089 ; Bradbum v. Foley (1878), 

3 O. P. D. 129 ; Mercer i». Denne, [1905] 2 Ch. 538. 

67. Claim by prescription — As occupier of 
house In market place.] — Elms r. Bridgnorth 
Corpn., No. 119, post 

68. Enforcement of rights — By representative 
action.] — E. S. 0., Ord. 16, r. 9, which provides 
for persons suing or being sued as representing a 
class, is not confined to persons who have or claim 
some beneficial proprietary right which they are 
asserting or defending. To justify a person suing 
in a representative character, it is enough that 
he has a common interest with those whom he 
claims to represent. 

Several pltfs. sued on behalf of themselves 
all others the growers of fruit, flowers, vegetables, 
roots & herbs withm Covent Garden Market Act, 
1828 (c. cviii), to enforce various preferential 
riglits to stands in the markets which they alleged 
to have been given to the class of growers by the 
Act. Deft, was the lord of the market : — Held : 
without prejudging the construction of the Act, 
pltfs. had an interest in common, & deft, was not 
entitled to have the action stayed either on the 
ground that pltfs. had no beneficial proprietary 
right, or that the joinder of pltfs. claiming separate 
& different rights under the Act, both personally 
& as representing a class, would embarrass or delay 
the trial. — ^Bedford (Duke) v, Ellis, [1901] A. 0, 
1 ; 70 L. J. Ch. 102 ; 83 L. T. 686 ; 17 T. L. E. 
139, H. L. ; affg. 8. C. sub worn. Elms v. Bedford 
(Duke), [1899] 1 Ch. 494, 0. A. 

Annotalions : — Ck)lisd. Markt v. Knight S.S. Co., Sale & 
Frazar v. Knight S.S. Co., [1910] 2 K. B. 1021. Reid, 
Crosflold V. Manchester Ship Canal Co. (1904), 90 L. T. 
657 ; Janson v. Property Insce. (1913), 30 T. L. R. 49 ; 
Vacher v, London Soc. of Compositors, [1918] A. C. 107 ; 
Mercantile Marine Service Assocn. v. Toms, [1916] 2 K. B. 
243 ; Churcliill v. Whetnall, Aherconway v. Whetnall 
(1918), 119 L. T. 34 ; Esqulmalt & Nanaimo Ry. v, 
Wilson, [1920] A. C. 358. Mentd. Tail, Vale Ry. v. 
Amalgamated Soc. of Ry. Servants, [1901] A. C. 426 ; 
West V. Sackvllle, [1903] 2 Ch. 378 ; Chapman v. Mtchael- 
son, [1909] 1 Ch. 238 ; Guaranty Trust Co. of New York v. 
Hannay, [1915] 2 K. B. 536. 

Liability for stallage.] — See^ generality Part VI., 
Sect. 2, post 

Occupation of stall — Whether occupation for 
purpose of franchise .] — See Elections, Vol. XX., 
p. 17, No. 95. 


Sect. 3.— DEVOLUTION AND ALIENATION OF 

MARKET RIGHTS. 

69. Market on land subject to customary 
descent — Descent of stallage & plckage — Separated 
from right to market & tolls.] — Heddey v. Wbl- 
HOU8E, No. 196, post 

SeSy nowy Law of Property Act, 1922 (c. 10), 
sehed. XII. (1) (d), Admi^tration of Estate 
Act, 1025 (c. 23), s. 45. 

70. Lease of market or fair — Voidable by 
lessor’s successor.] — A lease made by a bishop, by 
deed indented, of a fair, parcel of the posse^ona 
of the bishopric, for three lives, reservmg the old 
rent, &; connmied by the dean k chapter, does hot 
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Sect 3. — Devolution and alienation of market rights. 

Part IV, Sects, 1 2 : Sub-sect. 1.] 

bind his successor. If the lease had been made for 
twenty-one years, the successor might avoid it. 

A fair is but a franchise or liberty, not manurable, 
out of which a rent cannot be reserved, & therefore 
for such rent reserved the lessor or his successors 
have not any remedv, either by distress or assize ; 
& all leases of such inheritances, out of which the 
ancient & accustomed rent cannot be well & law- 
fully renewed are voidable by the Act [1 Eliz.] 
{per Cub.). — Jewel’s Case (1688), 6 Co. Rep. 3 a ; 
77 E. R. 61. 

Annotaiions : — Eefd Bally v. Wells (17C9), Wilm. 341; 

British Mutoscope & Blogrraph Co. v. Homer, [19011 1 

Ch. 671. BSentd. Salisbury’s (Bp.) Case (1614), 10 Co. 

Rep. 68 b I Gee v. Freedland (1626), Oo. Car. 47 ; Yoving 

V. Fowler (1639), Cro. Car, 666. 

Recovery of rent — Whether by dis- 
tress.] — Jewel’s Case, No. 70, ante. 

72. Whether by action against 

assignee.] — James v. Blunck (1656), Haro, 88 ; 
146 E. R. 396. 

Annotation : — ^Refd. Bally v. Wells (1709), Wilm. 341. 

73. LfOssee’s right to tolls — Express power 

to let in local Act — Demise by parol.] — (1) By a 
private Act of Parliament, passed in 1835, the 
market of Devonport belonging to A., was enlarged 
into a market for cattle, sheep, etc., & A. was 
empowered to let the erections, buildings, etc., 
on the ground whereon the market should be 
held, & & demand & take certain tolls of & from 
any person or persons bringing any goods or articles 
to the market. There was also a clause providing 
that if the owner should demise or lease the market, 
or the site thereof, & all or any of the erections or 
buildings thereon, the lessee should, subject to 
such exceptions or restrictions as might be 
expressly contained in the lease, take & enjoy 
the rents & tolls authorised to be taken by the 
Act, as the owner would have been entitled to do 
if the lease had not been made : — Held : a lessee 
of the market, under a parol demise, was entitled 
to demand & receive the tolls. 

(2) A person brought sheep to a pubUc-house 
foity yaids out of the limits of the market, left 
them there, went into the market in search of 
customers, whom he brought back to the public- 
house, & there sold the sheep to them ; — Held : 
this was a fraud upon the market, for which the 
seller was liable to an action on the case by the 
lessee of the market. — Bridgland v. Shapteb 
(1839), 5 M. & W. 876 ; 8 L. J. Ex. 246 ; 161 
E. R. 159. 

AnnoicUiona : — As to (2) Could. Brecon Corpn. v. Edwards 

(1802), 1 H. & C. 61 ; Manchester Corpn. v. Lyons (1882), 

47 L. T. 677. 

74. Lease of stallage & piccage — Whether 
right to soil Included.] — Coleman v, Howard 
(1860), 2 L. T. 463. 

76. Lease of tolls — By corporation — Whether 
seai necessary.] — A corpn. aggregate may maintain 
aesumpsit for the use &; occupation of tolls, 
although they did not grant the tolls to the 
occupier by any instrument imder their common 


seal. — Carmarthen Corpn. v. Lewis (1834), 6 
O. & P. 608. 

Annotations ; — Reid. Finlay t). Bristol & Exeter Ry. (1862), 7 

Exoh. 409. Mentd* Flebmongers* Oo. v. Robertson (1848), 

6 Man. &: O. 181. 

76. In consideration of fine — 

Invalid.] — The portreeve, etc,, of Aberavon were 
a corpn. from time immemorial, owning freehold 
estates & a town hall, & were not made subject 
to the provisions of the Municipal Corporation 
Act. By the local Act, 1848, the portreeve, etc., 
were empowered to construct a market, mar^t 
place, etc,, & to levy & receive rents & tolls, which 
were to be applied, first, in defraying the costs of 
obtaining the Act ; secondly, in making & main- 
taining the buildings & in paying off borrowed 
moneys ; &, thirdly, to such objects as the port- 
reeve, etc., should think fit. In 1860, pending an 
application by the inhabitants for a charter of 
incorporation, the portreeve, etc., sold all their 
property, except the town hall & the market, 
etc., constructed under the above mentioned Act ; 
& early in 1861, after an intimation that the Lord 
President would recommend the Queen to grant 
the charter, they sold the town hall, Sc agre^ to 
let the rents Sc tolls of the market to J. for fifty 
years, at an annual rent of £5, in consideration of 
a fine of £600. On Mar. 15, 1861, the original 
information was filed, praying a declaration that 
the portreeve, etc., were not authorised so to 
demise or lease the rents Sc tolls, & that any such 
demise or lease would be a breach of tru^ ; Sc 
praying an injunction accordingly. On Jifiy 2, 
1861, a new charter was granted to the inhabit^ts 
under the Municipal Corporations Amendment Act, 
Sc on Feb. 6, 1862, the information was amended 
by making the mayor, aldermen Sc burgesses under 
the new charter defts., Sc praying a declaration 
that the markets, market place, etc., & the lands 
belonging thereto, Sc all rights to levy rents & 
tolls, Sc all other the property Sc rights of the 
portreeve, etc., had become vested in the mayor, 
etc., under the Municipal Corporations Act, etc. ; 
that the portreeve, etc., nught be de^ed to 
deliver up possession thereof, & that inquiries 
Sc accoimts might be directed to ascertaiu what 
roperty belonged to the portreeve, etc., at the 
ate of the new charter. The portreeve, etc., 
insisted that there was no trust for the benefit of 
the inhabitants, Sc their lordships having come to 
the conclusion that this was so, except as to the 
property Tmder Aberavon Market Act, 1848 : — 
Held : the only decree that could be made upon 
the information was to restrain leases of the 
market property upon fine. — ^A.-G. v. Avon (other- 
wise Aberavon) Corpn. (1863), 3 De G. J. Sc Sm. 
637 ; 2 New Rep. 604 ; 33 L. J. Ch. 172 : 9 L. T, 
187 ; 11 W. R. 1050 ; 46 E. B. 788, L. JJ. 

Annotation : — Mentd. Evans v. Bagrsbaw (1870), 39 L. J. Ch. 

145. 

77, By market company — Valid.] — Wake- 

field Borough Market Oo, v. Orawshaw (1866), 
29 J. P. Jo. 791. 

78. Mortgage of tolls — Remedy of mortgagee.] 
-A corpn., by Act of Parliament, was authorised 


part III, SECT. 8. 

72 i. Lease of market or fair — Me- 
covn^ of rent — Whether by action against 
assignee ,] — Covenant lies against the 
assimee of the lessee for lives of the 
pronts of a fair, on a covenant to pay 
the rent reserved. — Lucan (Earl) v. 
Gildea (1831). 2 Hud. & B. 636.— IR. 


72 li. 

demised to B., for thlrty*one yean 
reserving a rent, ” all that Sc those th 
oustoms of the fairs Sc markets of 


— .1 — A., by deed 
thirty *< 


town of E. " ; Sc B., for himself, his 
exors. Sc administrators covenanted 
with A., his heim Sc assigns, that he. 
his exors. S: administrators, would 
pay the reserved rent to the lessor, 
his heirs & assl^ : — Held : an action 
was maintainable on this covenant by 
A. against the assigDee of B. — Eobe- 
MONT (Earl) v. Krbnb (1837), 2 Jo. 
Ex. Ir. 307.— IR. 


t.Le^ of tolls — By corporation 
— roZia.l — A sale by the oorpn. of 
Fredericton of the right to collect 


market tolls for a year. Is not illegal 
under the city charter, 22 Viet. o. 8 ; 
such sale, being a demise of the tolls, 
may be by parol. — Oity of Frederic- 
ton V. Muluoan (1803), 6 AU. 671.— 
CAN. 

f . Necessity for registration, 

— ^The right to coU^ market dues 
upon a given piece of land in a beneddt 
to arise out of land within Begistratton 
Aot, 1877, a. 8, A lease of iwch right 
for a period of more than one 
must be made by registered instni- 
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to raise money by debentujjes th^ toils, management of tbe stalls, etc., in the market plaoe. 

TOnte & fltaUagee of the borough markets. The — Db Winton v, Brecon Oorpn. (185S), 26 Beav. 
interest upon these debentures was showed to 533 ; 28 1^. J. Oh. 508 ; 63 E. E. 1004. 
fall into arrear : — Held : the ot. lOould grant a Annotations : — ^Retd. Gardner v. L. c. & D. 

juris^tion 

to mteiieBe with the corpn. m the letting or Sjtentd. Brecon Corpn. r. Seymour (1859), 26 


Ry. (No. 1). 
. 2), Jmporial 
Ch. App. 201. 
Bear. 648. 


Part IV. — Holding of Markets and Fairs. 


Sect. 1. -HD AYS AND HOURS. 

79. Market held on Sunday — E^ltect of 27 

Hen. 6, a, 6.] — A justihcation in trover that the 
goods were bought in market overt, impliedly 
confesses the allegation that they belonged to 
pltf. In pleading a sale in market overt, it is not 
necessary to allege the market to be in any certain 
person, or that it was not held on a Sunday, or 
that any toll was paid, or that the vendor had a 
special property in the goods sold. 

He [deft.] alleges the prescription to be to hold 
a fair there every year upon Aug. 29, & he does not 
except Sunday, as it ought to be. Sed non 
allocatur. For a fair held upon the Sunday is 
W’ell enough ; although by above Act, there is a 
penalty inflicted upon the party that sells upon 
that day, but it makes it not to be void. It is 
not alleged here that any toll was paid, for other- 
wise the pixjperty is not changed. Sed non 
allocatur. For it is not of necessity, & in many 
vflls no toll is used to be paid ; & if it ought, it 
should be shown op the other part, to avoid the 
sale, that there was not any toll paid {per Cur.). — 
COMYNS V, Boyer (1596), Oo. BUz. 485 ; 78 B. E. 
736. 

Annotations : — ^Reld. Drury «. Defontalne (1808), 1 Taunt. 

131 ; Bcffbie v, Juevi (1830), 1 CJr. & J. 180. Mentd. 

Panoourt v. Bull (1835), 1 Bing. N. C. 681 ; Cooper v. 

Shepherd (1846), 3 C. B. 266. 

, generaUyy Tmb, 

80. Market or fair held on day other than 
prescribed day — Whether validated by prescription.] 
— ^A.-G. V, Horner, No. 46, arUe, 

81. Levying of tolls illegal.] — A.-G. v, 

Horner (No. 2), No. 103, post 

82. Unllcenced change of market day — Ground 
for forfeiture — At option of Crown.] — N ewcastle 
(Duke) v, Worksop Urban Council, No. 176, 
post, 

83. levying of tolls illegal.] — N ewcastle 

(Duke) v, Worksop Urban Council, No. 176, 
post, 

84. Change of market day by statute — Former 
fran^ise abolished.] — M anchester Corpn. v. 
Lyons, No. 342, post, 

86. Question for Jury.] — The days & di£stances 
upon &> at which fairs markets are h^d are 
matters of evidence for the jury. — E. v, Aires 
(1717), 10 Mod. Eep. 364 ; 88 E, E. 762 ; svb nom. 
E. V, Eyre, 1 Stra. 43. 

Annotation .--^entd. Eastern Archipelago Ck). v. R. (1863), 

2 E. Sc B. 856. 


Sect. 2.-4»LAGE OF HOLDING. 
Sub-sect. 1. — ^Area within W;hich Legal. 
86* Where no pUos specified In grant.] — If 
the King grant a fair generally, the grantee may 


keep it where he pleases ; or if granted to be held 
in a town, he may keep it in any place in the town. 
— Dixon v. EobinsoN (1686), 3 Mod. Eep. 107 ; 
87 B. E. 68. 

Annotations Refd. Curwon r. Salkeld (1803), 3 East, 

538 ; Glngoll Sc Foskott v. Stepney B. C., [1906] 2 K. B. 

468. 

Effect of addition of new streets .] — See No. 

45, ante; Nos. 103, 104, post, 

87. Where place specified In grant — Anywhere 
within precincts of grant — Grant to town.] — 
Dixon v. Eobinson, No. 88, ante, 

88. .] — Kbrby V, Whichelow 

(1700), 2 Lut. 1498 ; 125 E. E. 825. 

Annotations : — >BeId. Hill v. Suilth (1812), 4 Taunt. 520; 

Wells y. Miles (1821), 4 B&; Aid 559. 

89. ,] — The lord of a manor, 

to whom a ^ant of a market is made infra vUlam 
de W. may hold it any where infra villam de W. ; 
& whether vijla extend to the town of W, or the 
townslxip or parish of W. the lord has a right to 
remove the market place from one situation 
another within the precinct of his grant, & though 
he should have holden it for above twenty years 
within the township of W, when the grant only 
gave it him within the town properly so called at 
the time, yet if he afterwards give notice of the 
removal to another place in the township, the 
public have no right to go upon his soil & freehold 
in the old market place ; & any person going 
there is liable to an action of trespass by the 
lord. — CURWEN V, Salkeld (1803), 3 East, 538 ; 
102 E. E. 703. 

Annotations Refd. Prince v. Lewis (1826), 5 B. & C. 363 ; 

Mosley v. Walker (1827), 7 B. & C. 40 ; Stamford Qorpn. 

V. Pawlett (1830), 1 Cr. & J. 57 ; De Rutzen v. Lloyd 

U836), 5 Ad. & El. 456 ; R, v. Starkey (1837), 6 L. J. 

K. B. 202 ; Ellis v. Bridgrnorth Corpn. (1863), 15 C. B. 

N. S. 52 ; Wortley v. Nottingham L. B. (1869), 33 J. P. 

806 ; Gingoll & Foshett v. Stepney B. C., [1906] 2 K. B. 

468. 

90. Right claimed by prescription — In right of 
manor — Market always held in one spot.] — In case, 
by the lord of a manor, for disturbance of a market, 
if the lord prove a market immemorially holden 
in certain places within tlie manor, it is not a 
necessary legal inference, no grant being produced, 
that the market was granted to be holden in those 
places only ; but a jury may presume, from 
circumstances, that the market was granted to be 
holden in any convenient place within the manor. 
— De Eutzen V, Lloyd (1836), 5 Ad, & El. 456 ; 
6 Nev. & M. K, B. 776 ; 5 L. J. K, B. 202 ; 111 
E. E. 1238. 

Annotations : — Consd. Gh^ell & Foskett v. Stepney B. C. , 

[1906] 2 K. B. 468. Eefd. Ellis v Bridgnorth Corpn. 

(1863), 15 C. B. N. S. 52. Jffenid.* Delegal v. Hlghley 

(1837), 6 Scott, 394 ; Todd v, Jeffery (1837), 7 Ad.^ EL 

519 ; JoliSe v. Mundy (1838), 4 M. &; W. 501 ; 'Evans v, 

Collins (1845), 14 li. J. Q. B. 257. 

91. Control by owner— Power to limit market 
to part-^Sufajeet to needs of public.] — The lord of 

the pcohibiUoxi UAdor the statutes 4id 
not affect the presoripUye or chartered 
rights of persons entitled to mark^. 
— Cork Corpv. v. Shtvkwin (1825), 
Sm. Sc Bat. 895, 399.— Ht 


dent.-— B deaxuar «. Bahaditb (1905), 
1. L. R. 27 All. 462.— IND. 

PART IV. SECT. 1. 

JO J* Msske^orjair htid an day^oiher 


than prescribed day — Whether validated 
hy prescription ,] — It being objected for 
deft, that no market could lawfully 
be held on Good Friday, or May 29, 
or Oct. 23, which days were reared 
by statute to be kept holy: 



MABKEfs AND Fairs. 



Sect* 2. — Place of holding : Sub^secU* 2 3>] 

an ancient market may, by law, have a right tp 
prevent other persons from selling goods in their 
private houses situated within the limits of his 
franchise. Where such a market had been from 
ancient times held in a public stl^et, but in conse- 
‘quence of the increased population &; traffic, 

S ersons frequenting the market place were sub- 
jcted to inconvenience & danger. Sc the lord had 
permitted part of the market place to be used for 
"other purposes than for the sale of articles usually 
cold there ; in an action brought by 'the lord 
against the owner of a house adjoining to the 
market place for there opening a shop & selling 
goods, but who, at the time when he sold the goods, 
had a stall in the market place, which he might 
have occupied : — Held : it was properly submitted 
to the jury to find whether, from the state of the 
market place, deft, had a reasonable cause for 
selling in his private house ; & a verdict having 
been found for pltf., the ct. refused to grant a 
new trial. 

He may either permit every place within the 
specified limits of the market to be the place 
where articles may be sold or ... fix upon a 
particular place & he may say that different places 
shall be appropriated to the sale of different 
articles (Bayley, J.). 

I take it to be implied that the grantee . . . 
shall fix it in such parts as will yield to the public 
reasonable accommodation (Bayley, J.). — Mosley 
V. Walker (1827), 7 B. & C. 40 ; 9 Dow. & By. 
K. B. 863 ; 5 L. J. O. S. K. B. 358 ; 108 E. R. 
640. 

Annotations: — Consd. Manchester Corpn. t?. Lyons (1882), 
47 L. T. 677. Refd. Macclesfield Corpn. v. Pedley (1833), 
4 B. & Ad. 397 ; Uovlxes (3on’n. v. Clark (1835), 3 Ad. 
&E1. 506 ; /ielslinptonMarketBllKlSSD), 3C1. &Fin. 513; 
K. V Starkey (1837), 7 Ad. & PJl. 95 ; Macclesfield Corpn. 
V. Chapman (1843), 12 M. & W. 18 ; North & South Shields 
P’erry Co. v. Barker (1848), 2 Exch. 136 ; Brecon Corpn. r. 
Edwards (1862), 1 H. & C. 51 ; Pope v. Whalley (1865), 
6 B. & S. 303 ; Foaron v. Mitchell (1872), L. R. 7 Q. B. 
690 ; Penryn Corpn. v. Best (1878), 3 Ex. D. 292 ; A.-G. 
V. Horner (1884), 14 Q. B. U. 245 ; G. E. Ry. v. Goldsmid 
(1884), 9 App. Cas. 927 ; Wilcox v. Steel, [1904] 1 Ch. 212 ; 
Glngell V. Stepney B. C. (1907 ), 77 L. J. K. B. 347. Mentd. 
Blacketer v. Gillott (1850), 14 L. T. O. S. 351. 

92. Power to appropriate speclfio part for 

certain articles.] — M osley v. Walker, No. 91, 
ante, 

93 ^ .] — The corpn. of N. being lords 

of the manor, & having a grant to hold a market 
within the manor, transferred the sale of skins 
from the site of the old market to a separate 
place conveniently situated within the manor ; — 
Held; (1) this power to transfer part of the 
market was implied at common law ; (2) a bye- 
law was void which prevented any person placing 
a skin anywhere in the market without leave of a 
superintendent. — W ortley v, Nottingham Local 
Board (1869), 21 L. T. 682 ; 33 J. P. 806. 

Annoiaiion :~A8 to (2) FoUd. NichoUs v. Tavistock U. C., 
[1923] 2 Ch. 18. 

94. Effect of enlargement of borough — Under 
Municipal Corporation Acts.] — (1) In boroughs, 
the l i mi ts of which for the purposes of Parlia- 
mentary representation have been fixed by 2 & 3 
Will. 4, c. 64, s. 36, sched. O, & which are included 
in Municipal Corporations Act, 1835 (c. 76), s. 1, 
echeds. A, B, all places within the liiffits so fixed' 
are, by Municipal Corporations Act, 1835 (c. 76), 
s. 8, parts of the borough for all purposes ; & an 
ancient borough market may be lawfully held 
j^thin such limits, although outside the limits of 
the old municipal borough. 


(2) A market held In the same town with an 
old market if held upon the same day, is a disturb- 
ance by intendment of law, but if it is held on a 
different day it is only evidence of disturbance for 
the jury. 

(3) To support an action for disturbance of a 
market, it is not necessary that deft, should have 
actually sold ; any active interference by him in 
the conduct of the new market or participation 
in its profits or risk is sufficient. — Dorchester 
Corpn. v, Ensor (1869), L. R. 4 Exch. 335 ; 39 
L. J. Ex. 11 ; 21 L. T. 145 ; 34 J. P. 167. 

Annotations: — As io (1) Reid. Manohoater Corpn. v, Lyons 
(1882), 22 Oh. D. 287. As to (2) Refd. Wlloox v. Steel 
(1903), 89 L. T. 640 ; Hammerton v. Dysart, [1916] 1 
A. C. 57 ; Morpeth Corpn. v. Northumberland Farmers’ 
Auction Mart. Co., [1921] 2 Ch. 154 ; Winsford Entertain- 
ments V. Winsford U. D. C. (1924), 23 L. G. R. 254. 

95. Place bounded by streets — Dedication 

subject to market rights presumed.] — A,-G. v. 
Horner, No. 98, post, 

96. Question for Jury.] — R. v, Aires, No. 
85, ante. 

Area protected by statute.] — See Part VII., 
Sect. 2, sub-sect. 1, post. 


Sub-sect. 2. — Enlargement op Market. 


97. Market defined by metes & bounds — No 
power to enlarge.] — Re Islington Market Bill, 
No. 352, post, 

98. Express power to enlarge — What amounts 
to.] — (1) It is not essential, to make the grant of a 
market good, that it should be granted to a person 
who has the freehold in the land. 

(2) A grant of a market “ in or near ’’ a certain 
place contemplates the extension of the market, 
if the owner of the market rights should see fit, 
beyond the particular area specified. Semble : 
such extension cannot go on indefinitely. 

(3) Market rights “ in or near ” a certain place 
called “ S. Square ” were granted by letters patent 
to a person who was at the time lessee of the square 
& had acquired the greater part of the reversionary 
interest in it. The square was laid out as a 
market square, with four internal streets, & the 
adjoining land was afterwards laid out as four 
external streets. There was evidence that from 
the time of living memory the market had, in 
fact, extended beyond the four internal streets 
into parts of the four external streets : — Held : 
it must be presumed that the four external streets 
were made & dedicated to the public, subject to 
the market rights “ in or near ” the square, & 
with a view to the utilisation of the grant to its 
full extent & to the whole of its terms. — A,-G, v, 
Horner (1885). 11 App. Cas. 66 ; 55 L. J. Q. B. 
193 ; 54 L. T. 281 ; 60 J. P. 664 ; 34 W. R. 641 ; 
2 T. L. R. 202, H. L. 


Annotations: — As to (2) Apld. A.-G. v. Hornor (No. 2), 
[19131 2 Ch. 140. As to (3) Oonid. Glngeli Sc Foskett v. 
Stepney B. C., [190^ 1 K. B. 115 ; A.-G. v. Homer (No. 2). 
[1913] 2 Ch. 140. Refd. Williams v, Wednosbury Church- 
wardens & Overseers & West Bromwich Union (1890), 
Hyde, Rat. App. (1886-90), 327. Qenerally, Bdfd. 
Newcastle t>. Worksop U. C.. [1902] 2 Ch. 145 ; Homer v. 
Stepney Assmt. Com. (1908). 6 L. G. R. 651. Mentd. 
Lonsdale v. Lowther, [1900] 2 Ch. 687 ; A.-G. v. Simpson, 
[1901] 2 Oh, 671 : A.-G. v. Exeter Corpn.. [19111 1 K. B. 
1092 ; Selby v. Whitbread, [19171 1 K. B. 736 ; Central 
Control Board (Liquor Triiflao) v. Cannon Brewery Co., 


[1919 

[19201 

[1920^ 


1 K. B. 854. 


A. C. 744 ; A.-G. v. De Keyser’s Royal Hotel, 
A. C. 608 ; Re Bills & RnlsUp-Northwood U. 0., 
1 K. B. 343 ; Newcastle Breweries v. R, [1920] 


PART IV. SECT. 2, SUB-SECT. 2. 

b. Extension of market to adjoining streets-^Effect of long user.}— Heknebsy v, Baker, [1918] V. L, R. IS. — AUS. 
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99. What extension within power — 

Erection of corn exchange near market.] — (l) In 

the Cambridge Market Act, 1850, power was given 
to the mavor, aldermen, & burgesses in council, to 
“ enlarge *’ as well as improve the market of that 
borough : — Held : the meaning of the word was 
not restricted to merely extending the market to 
streets theretofore forming parts of its sides, but 
authorised them to extend the market to other 
streets in its immediate neighbourhood, even 
though such streets were not mentioned in the 
Act. 

(2) The words in the Act, the “ market place,” 
were not confined to the Market Hill, but extended 
to streets where de facto the market had been 
held. 

(3) The general object of the Act being to enlarge 
& improve the market of the borough, the mayor 
& aldermen, who had the right to hold markets in 
the borough, though by the Act not authorised 
to enlarge an existing corn exchange, were held 
authorised to erect a new com exchange, &; make 
it adjoin the borough market, such being, in their 
opinion, a matter of public convenience, & an 
enlargement and improvement of the market. — 
A.-G. V. Cambridge Corpn. (1873), L. H. 0 H. L. 
303 ; 22 W. H. 37, H. L. 

Aivriotation : — Ocnerally, Mentd. Lyon v. Fishmonffors* Co. 

(1877), 42 J. P. 163. 

100. Extension to streets bounding 

market place.] — A.-G. v, Horner, No. 98, ante. 

101. Extension of market to adjoining streets — 
Statutory power of extension — Grant “ in or near ” 
certain place.] — A.-G. v. Cambridge Corpn., No. 
99, ante. 

102. Grant ‘‘in or near” — Market 

bounded by streets — Dedication subject to market 
rights presumed.] — A.-G. v. Horner, No. 98, ante. 

103. Private market — No presumption of 

dedication subject to market rights.] — In 1682 
Charles II. granted to H.’s predecessor in title a 
right to hold markets on Thursdays & Saturdays. 
In A,~G. V. Homer, No. 98, ante, it was held that 
this chart-er authorised an overflow of the market 
into the adjoining streets on Thursdays & 
Saturdays, & that a lost charter for the other days 
of the week was not to be presumed. H. held 
markets on all the days of the week, made use of 
the adjoining streets for the purposes of these 
markets, & took toils from the persons who used 
them ; «te took tolls from sellers instead of from 
buyers. An action was brought to restrain him 
from doing so : — Held : the question of a lost 
grant of a market on days other than Thursdays 
& Saturdays could not, after the decision in A.-G. 
T. Homer, No. 98, ante, be raised in that ct. ; 
deft, had no right in respect of a private market 
to overflow into the streets on days other than 
Thursdays & Saturdays ; he had always claimed 
to act imder the franchise, & the ct. would not 
presume a legal origin for a usage which was 
inconsistent with the right claimed & would not 
presume that the streets had been dedicated to 
the public subject to the right of overflow ; in 
the absence of custom or prescription or individual 
contracts to the contrary, market tolls were pay- 
able by the buyers & not by the sellers ; the tolls 
taken were reasonable & there was no obligation 
on a franchise owner to publish a list of his charges ; 
the fact that other members of the public would 
be benefited by the continuance of the illegal acts 
was immaterial. 

As a matter of decision, it is now established 


that there is a franchise of a market without 
metes & bounds, but not for any days other than 
Thursdays & Saturdays. Applt. contends, & 
rightly, that on the other four days of the week 
it was competent to him to allow sellers & buyers 
to come upon his ground to traffic, & that in that 
sense the owner of the land could hold upon those 
four days that which applt. has called a private 
market, or proprietary market, or de facto market. 
This is no doubt so. But it is not a market in a 
legal sense on those days ; he has on those days 
no right to charge tolls in the streets (Buckley, 
L..T.).— A.-G. V. Horner (No. 2), [1913] 2 Ch. 140 ; 
82 L. J. Ch. 3.39 ; 108 T.. T. 609 ; 77 J. P. 257 ; 
29 T. L. R. 451 ; 57 Sol. Jo. 498 ; 11 L. G. R. 
784, C. A. 

Annotatiojia : — ^Refd. London Corpn. r. Homer (1914), 

111 L. T. 512 ; Maskoll v. Horner. [1915] 3 K. B. 106. 

Mentd. Clode v. L. C. C.. [1914] 3 K. B. 852 ; Dysart v. 

Haramerton, [1914] 1 Ch, 822 ; Fowko v. Borlngton, 

[1914] 2 Ch. 308. 

104*. Market by prescription — Without 

metes Sc bounds — Dedication of adjoining modern 
streets subject to market rights presumed.] — There 
was in the parish of Whitechapel, which was 
included in the manor of Stepney, an ancient 
manorial market without metes & bounds, which 
was held in a street called High Street. There 
was evidence from which it might be inferred that 
the right to hold the market extended to holding 
it in streets adjoining High Street, when that street 
was overcrowded. Under an Act of Parliament 
passed in 1840 two new streets were made adjoining 
High Street on ground that included the sites of 
pre-existing streets which adjoined that street. 
Under an Act of Parliament passed in 1865 another 
new street, by which an existing street was con- 
nected with High Street, was made upon ground 
previously covered with houses. These streets 
were all in the parish of Whitechapel. The Acts 
under which they were respectively made provided 
that, when the streets were made, the ground 
laid open into them should form part of the streets, 
& should be used by the public accordingly. 
There was evidence that the streets so made hald 
been for many years used for the purposes of the 
market without interference by the highway 
authority : — Held : the right to hold the market 
extended to holding it in these streets, when High 
Street was overcrowded, & the statutory dedica- 
tion of them as highways must be taken to be 
subject to the user of them for the purposes of 
the market. — Gingell, Son & Foskett, Ltd. v. 
Stepney Borough Council, [1908] 1 K. B. 115; 
77 L. J. K. B. 347 ; 97 L. T. 598 ; 71 J. P. 486 ; 
23 T. L. R. 759 ; 51 Sol. Jo. 717 ; 6 L. G. R. 180, 
C. A. ; affd. eitb nom. Stepney Corpn. v. Gingell, 
Son & Foskett, Ltd., [1909] A. C. 246, H. L. 

Annotations .•—RBfd. A.-G. r. Horner (No. 2), [1913] 2 Ch. 

140. Montd. Selby r. Whitbread, [1917] 1 K. B. 736. 

t06. For standing for customers’ carts — 

Billingsgate market.]— Davis v. Harvey (1887), 
3 T. L. R. 800, D. C. 


Sub-sect. 3. — ^Markets on Highways. 

106 Dedication subject to market rights — 
Exclusive right of occupation on market days.] — 
Applt., by virtue of a lease from the corpn. of 
Wednesbury, had the right to take certain stallage 
& other dues in a market, which was held under a 
charter, on specified days, on land within the 
borough, part of which was dedicated as a high- 
way. The sessions foimd that oh market days 


PART IV. SECT. 2, SUB-SECT. 3. 
k. Dedication subject io rnarkei rights.] 


— Held : on the evidence It might 
be inferred that the dedication of the 
street was subject to the right to 


hold thereon public fairs at stated 
Intervals. — R. (Kbnnbot) v . County 
Cork JJ., [1913] 2 I. R. 391,--IR. 


